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CIVIL-CODE 


CHAPTER 1 
LAW OF THE STATE OF MONTANA 


Section 5669, Title of code. 
5670. Definition of law. 
5671. How expressed. 
5672. Common law, when rule of decision. 


5669. Title of Code. This code shall be known as The Civil Code of the Repealed 
State of Montana. SL. ‘a7 C. 50 


History: En. Sec. 1, Civ. C. 1895; re-en. Sec. 3583, Rev. C. 1907; re-en. Sec. 5669, 
R. C. M. 1921. Cal. Civ. C. Sec. 1. Field Civ. C. Sec. 9. 


5670. Definition of Law. Law is a solemn expression of the will of the or 


supreme power of the state. 174 P.(2d) 575 


(dissent) 
History: En. Sec. 5150, Pol. C. 1895; rel. Cotter v. Distriet Court, 49 M 146, 
re-en. Sec. 3550, Rev. C. 1907; re-en. Sec. 140 P 732. 


5670, “Rh. C:. M.* 1921. Cal. Pol.’ C. Sec. References 
4466. Cited or applied as section 3550, Revised 
NOTE.—For history of the enactment Codes, in Maronen v. Anaconda Copper |re74 
of the Civil Code of 1895 see State ex Min. Co., 48 M 249, 261, 136 P 968. 174 P.(2d) 575 


| (dissent) 
5671. How expressed. The will of the supreme power is expressed: > 
1. By the constitution ; 
2. By statutes. 


History: En. Sec. 5151, Pol. C. 1895; References 
re-en. Sec. 3551, Rev. C. 1907; re-en. Sec. Cited or applied as section 3552, Re- 
5671, R. C. M. 1921. Cal. Pol. C. Sec. vised Codes, in Maronen yv. Anaconda 
4467. Copper Min. Co., 48 M 249, 261, 136 P 
968. 


5672. Common law, when rule of decision. The common law of Eng- 
land, so far as it is not repugnant to or inconsistent with the constitution of 
the United States, or the constitution or laws of this state, or of the codes, 
is the rule of decision in all the courts of this state. 

History: Ap. p. p. 356, Bannack Stat. state. Fordham v. Northern Pacifie Ry. 
re-en. p. 388, Cod. Stat. 1871; re-en. Sec. Co., 30 M 421, 431, 76 P 1040. See Wine 
144, 5th Div. Rev. Stat. 1879; re-en. Sec. v. Northern Pacifie Ry. Co., 48 M 200, 
201; 5th Div. Comp. Stat. 1887; amd. 208, 1386 Pace. 387. For the construction 


Sec. 5152, Pol. C. 1895; re-en. Sec. 3552, given by the courts of other states to a 
Rev. C. 1907; re-en. Sec. 5672, R. C. M. = statutory provision similar to the above, 


1921. Cal. Pol. C. Sec. 4468. see Edwards v. R. R. Co., 39 S. Car. 472, 
: 18 S. E. 58, 39 Am. St. Rep. 746; Cass v. 
Operation and Effect Dicks, 14 Wash. 75, 44 Pac. 113, 53 Am. 


In the absence of a statute fixing the St. Rep. 859; McDaniel v. Cummings, 83 
burden of proof, the common-law rule Cal. 515, 23 Pac. 795, 8 L. R. A. 575, cited 
frevails. Finlen v. Heinze, 28 M 548, in Fordham vy. Northern Pacific Ry. Co., 
564, 73 P 123. supra. 

Under the common law overflow waters It was the rule at common law that 
of a stream which still form part of the Sunday was dies non juridicus, but the 
stream may not be obstructed by a rail- prohibition involved extended only to 
road company by a fill along its right of acts strictly judicial in character; it had 
way without openings, so as to injure the vo application whatever to ministerial 
property of another, and the doctrine must acts.. State ex rel. Hay v. Alderson, 49 
be enforced as the rule of decision in this M 387, 410, 142 P 210. 


*° 
—_ 


0673 


Many of the rules of the common law 
are inapplicable to our present-day condi- 
tions. This is particularly true of the law 
of contempt. State ex rel. Metcalf v. Dis- 
trict Court, 52 M 46, 49, 155 P 278. 


The common law of England means that 
body of jurisprudence as applied and modi- 
fied by the courts of this country up to 
the time it became a rule of decision in 
this commonwealth. Aetna Accident & Lia- 
bility Co. v. Miller, 54 M 377, 382, 170 P 
760. 


The common law has been a part of our 
system of jurisprudence from the organi- 
zation of Montana territory to the present 
day. State ex rel. Ford v. Young, 54 M 
401, 403, 170 P 947. 


By adopting the common law, this state 
adopted the crown’s prerogative with re- 
spect to public debts, and the state as 
sovereign is entitled to priority of pay- 
ment over private creditors of the same 
debtor. American Bonding Co. v. Rey- 
nolds, 203 Fed. 356, 858. 


The common law of England is that body 


MINORS AND PERSONS OF UNSOUND MIND Ch 2 


of jurisprudence as applied and modified 
by the courts of this country up to the 
time it became a rule of decision in 
this commonwealth. Gas Products Co. v. 
Rankin, 63 M 372, 389, 207 P 993. 


References 

Cited or applied as section 201, fifth di- 
vision, Compiled Statutes of 1887, in For- 
rester v. B. & M. Min. Co., 21 M 544, 556, 
55 P 353; as section 5162, Political Code 
(erroneously), in State ex rel. Nissler v. 
Donlan, 32 M 256, 263, 80 P 244; as section 
3553, Revised Codes, in Maronen v. Ana- 
conda Copper Min. Co., 48 M 249, 262, 136 
P 968; Jonosky v. Northern Pac. Ry. Co., 
57 M 63, 187 P 1014. 


Cited or applied as section 3552, Revised 
Codes, in Brown v. American Bonding Co., 
210 Fed. 844, 846; Le Munyon v. Gallatin 
Valley Ry. Co., 60 M 517, 523, 199 P 915; 
Simonsen v. Barth et al., 64 M 95, 100, 
208 P 938; Anderson et al. v. Wirkman, 
67 M 176, 182, 215 P 224; Herrin v. Suth- 
erland, 74 M 587, 594, 241 P 328; Conley 
v. Conley, 92 M 425, 437, 15 P 2d 922. 


CHAPTER 2 


PERSONS—MINORS, ADULTS AND PERSONS OF UNSOUND MIND 


Section 5673. 


Minors and adults defined. 


presumption of 


5674. Periods of minority—how calculated. 

5675. Unborn children. 

5676. Persons of unsound mind. 

5677. Custody of minors, ete. 

5678. Powers of minors. 

5679. Contracts of minors—disaffirmance. 

5680. When minors may disaffirm. 

5681. Minor or person of unsound mind cannot disaffirm contract for neees- 
saries. 

5682. Minor cannot disaffirm certain obligations. 

5683. Contracts of persons without understanding. 

5684. Contracts of other persons of unsound mind. 

5685. Power of persons whose incapacity has been adjudged 
legal capacity from certificate of institution superintendent or phy- 
sician. 

5686. Minors and persons of unsound mind liable for wrongs, but not for 
exemplary damages. 

5687. Minors may enforce their rights. 


5673. Minors and adults defined. 


Minors are: 


1. Males under twenty-one years of age; 
2. Females under eighteen years of age. 


All other persons are adults. 


History: En. Secs. 10-11, Civ. C. 1895; 
re-en. Secs. 3584, 3586, Rev. C. 1907; re-en. 
Sec. 5673, R. C. M. 1921. Cal. Civ. C. Sec. 
25. Field Civ. C. Sec. 11. 


Operation and Effect 


The controlling element in juvenile laws . 


is age, not minority; hence the contention 


that a female cannot be held under a com- 
mitment in the State Vocational School 
for Girls after she reaches the age of ma- 
jority fixed by this section at eighteen 
years cannot be sustained. State ex rel. 
Foot v. District Court et al., 77 M 290, 
295, 250 P 973. 


es 


MINORS AND PERSONS OF UNSOUND MIND 


5674-5680 


5674. Periods of Minority—how calculated. The periods specified in 
the preceding section must be calculated from the first minute of the day on 
which persons are born to the same minute of the corresponding day com- 


pleting the period of minority. 


History: En. Sec. 11, 
R. C. M. 1921. Cal. Civ. C. Sec. 26. 


5675. Unborn children. 


Civ. C. 1895; re-en. Sec. 3585, Rev. C. 1907; re-en. Sec. 5674, 


A child conceived, but not yet born, is to be 


deemed an existing person, so far as may be necessary for its interests in 


the event of its subsequent birth. 


History: En. Sec. 13, Civ. C. 1895; re-en. Sec. 3587, Rev. C. 1907; re-en. Sec. 5675, 


R. C. M. 1921. Cal. Civ. C. Sec. 29. 


Field Civ. C. Sec. 12. 


5676. Persons of unsound mind. Persons of unsound a ita within the 
meaning of this code, are idiots, lunatics, imbeciles, and habitual drunkards. 
History: En. Sec. 14, Civ. C. 1895; re-en. Sec. 3588, Rev. C. 1907; re-en. Sec. 5676, 


R. C. M. 1921. Field Civ. GC. Sec. 13. 


5677. Custody of minors, etc. 


The custody of minors and persons of 


unsound mind is regulated by sections 5830 to 5889 of this code. 
History: En. Sec. 15, Civ. C. 1895; re-en. Sec. 3589, Rev. C. 1907; re-en. Sec. 5677, 


R. C. M. 1921. Field Civ. C. Sec. 14. 


5678. Powers of minors. 


History: En. Sec. 16, Civ. C. 1895; re-en. 
Sec. 3590, Rev. C. 1907; re-en. Sec. 5678, 
R. C. M. 1921. Cal. Civ. C. Sec. 33. Field 
Civ. C. Sec. 15. 


5679. Contracts of minors—disaffirmance. 


Codes, 


5678 


5677 

Tepealed 
Ss AZ C30 

Sec. 4, p. 62 


105 P. (2a) 740 


A minor cannot give a delegation of power. 


References 

Cited or applied as section 3590, Revised 
in Flaherty v. Butte Electric Ry. 
Co., 40 M 454, 460, 107 P 416. 


A minor may make a con- 


veyance or other contract in the same manner as any other person, subject 
only to his power of disaffirmance under the provisions of this chapter, 
and to the provisions of the chapters on marriage. 


History: En. Sec. 17, Civ. C. 1895; re-en. Sec. 3591, Rev. C. 
Field Civ. C. Sec. 16. 


R. C. M. 1921. Cal. Civ. C. Sec. 34. 


5680. When minors may disaffirm. 


1997; re-en. Sec. 5679, 


In all cases other than those speci- 


fied by sections 5681 and 5682 of this code, the contract of a minor may, 
upon restoring the consideration to the party from whom it was received, 
be disaffirmed by the minor himself, either before his majority or within a 
reasonable time afterwards, or in case of his death within that period, by 


his heirs or personal representatives. 


History: En. Sec. 18, Civ. C. 1895; re-en. 
Sec. 3592, Rev. C. 1907; re-en. Sec. 5680, 
R. C. M. 1921. Cal. Civ. C. Sec. 35. Field 
Civ. C. Sec. 17. 


Operation and Effect 


Where an infant purchaser of an auto- 
mobile disaffirmed his contract of pur- 
chase, and made complete restoration by 
redelivering it in substantially the same 
condition as when he bought it, both he 
and his sureties were discharged from fur- 
ther liability. Stanhope v. Shambow, 54 
M 360, 363, 170 P 753. 

Id. An infant may disaffirm the con- 
tracts made by him, other than those for 
necessaries and those entered into under 


express statutory authority or direction, 
during infancy or within a reasonable time 
after reaching majority, provided he first 
makes restoration of the consideration, 
thus placing the other party in statu quo. 

Id. Since no particular form of disaf- 
firmance of a contract by an infant is 
prescribed by this section, a notice to the 
scller amounting to an unequivocal act on 
the infant’s part of his intention to avoid 
the sale was sufficient. 

A party desiring to rely upon the excep- 
tion to the rule that a minor may dis- 
affirm a contract (this section) provided 
for by the following section, to the effect 
that he cannot disaffirm a contract to pay 
the reasonable value of things necessary 


5678 

Rel. matter 
2 Wie Oe 8 
Sees. 1, 2 

pp. 12, 13 


[5679 


Rel. matter 
S.L. °47, CG. 13 
Sees. 1, 2 

pp. 12, 13 


15680 

[Rel. neta’ 
'S. 12 : 
| Secs. rie 

‘Dp. ioe 


5682 

Rel. matter 
Sel IR OF ral 
Secs. 1,2 
pp. 12, 13 


5681-5683 MINORS 


for his support, must plead that the 
things furnished were necessaries in his 
complaint or reply. Downey et al. v. 
Northern Pacific Ry. Co., 72 M 166, 182 
et seq., 232 P 531. 

Id. Where from the very nature or char- 
acter of a consideration received by a minor 


5681. 
necessaries. 


AND PERSONS OF UNSOUND 


MIND Ch. 2 


for the execution of a contract (services 
performed by attorneys under a contract 
of employment to institute an action) it 
cannot be returned by him’ as required 
by this section as a condition precedent 
to disaffirmance, he may disaffirm though 
unable to make return. 


Minor or person of unsound mind cannot disaffirm contract for 
A minor, or a person of unsound mind, cannot disaffirm a 


contract, otherwise valid, to pay the reasonable value of things necessary 


. for his support or that of his family, entered into by him when not under the 


eare of a parent or guardian able to provide for him or them. 


19, Civ. C. 1895; 
C. 1907; re-en. Sec. 
Cal. Civ. C. Sec. 36. 


History: En. Sec. 
re-en. Sec. 3593, Rev. 
5681, R. C. M. 1921. 
Field Civ. C. Sec. 18. 


Operation and Effect 


Quaere: Is the employment of an at- 
torney by a minor to prosecute an action 
for false imprisonment a “necessary” 
within the meaning of this section, a con- 
tract for which he cannot disaffirm upon 
obtaining majority? Downey et al. v. 
Northern Pacific Ry. Co., 72 M 166, 182 
et seq., 232 P 531. 


5682. 


Minor cannot disaffirm certain obligations. 


Id. A party desiring to rely upon the 
exception to the rule that a minor may 
disaffirm a contract (preceding section) 
provided for by this section, to the effect 
that he cannot disaffirm a contract to 
pay the reasonable value of things neces- 
sary for his support, must plead that the 
things furnished were necessaries in his 
complaint or reply. 

References 

Cited or applied as section 3593, Re- 
vised Codes, in Stanhope v. Shambow, 54 
M360; 362.170. P “753. 


A minor cannot dis- 


affirm an obligation, otherwise valid, entered into by him under the express 


authority or direction of a statute. 


History: En. Sec. 20, Civ. C. 1895; 
re-en. Sec. 3594, Rev. C. 1907; re-en. Sec. 
5682, R. C. M. 1921. Cal. Civ. C. Sec. 37. 
Field Civ. C. Sec. 19. 


References 

Cited or applied as section 3594, Re- 
vised Codes, in Stanhope v. Shambow, 54 
M 360, 363, 170 P 753. Downey et al. v. 
Northern Pacific Ry. Co., 72 M 166, 182 et 
seq., 232 P 531. 


5683. Contracts of persons without understanding. A person ee 
without understanding has no power to make a contract of any kind, but 
he is liable for the reasonable value of things furnished to him necessary 
for his support or the support of his family. 


History: En. Sec. 21, Civ. C. 1895; 
re-en. Sec. 3595, Rev. C. 1907; re-en. Sec. 


5683, R. C. M. 1921. Cal. Civ. C. Sec. 38. 


Operation and Effect 


In an action by an administratrix to set 
aside a deed on the ground that when 
her intestate executed it she was without 
understanding sufficient to make a valid 
ecntract, complaint examined and held 
sufficient to permit of proof from which 
the inference could properly be drawn 
that the grantor in putting her cross to 
and delivering the deed acted in obed- 
ience to the overpowering will of the 
grantee. Kiley v. Danahey, 61 M 608, 
612, 202 P 1110. 

Id. Plaintiff having based her actiou 
on the ground that at the time the de- 


ceased grantor executed the deed sought. 


to be set aside she did not have capacity 
to make a contract under’ this section, 


and not on the ground that she was en- 
titled to rescind under the following sec- 
tion, an allegation that she had restored 
or offered to restore everything of value 
deceased had received from defendant was 
not required. 

A contract made with a person entirely 
without understanding is void ab initio 
(this section), while one made with a per- 
son of unsound mind “but not entirely 
without understanding” (following  sec- 
tion) is voidable only at the suit of one 
seeking to rescind on one of the grounds 
mentioned in the Chapter of the Codes 
relating to rescission. Fleming v. Consol- 
idated M. S. Co., 74 M 245, 252 et seq., 
240 P 376. 


References 

Murphy v. La Chapelle, 95 M 36, 38, 24 
P 2d 181. Stagg v. Stagg, 96 M 573, 592 
et seq., 32 P 2d 856. 


Ch. 2 MINORS AND PERSONS OF UNSOUND MIND 5684-5687 

5684. Contracts of other persons of unsound mind. A conveyance or 
other contract of a person of unsound mind, but not entirely without under- 
standing, made before his incapacity has been judicially determined, is 
subject to rescission, as provided in the chapter on rescission of this code. 


History: En. Sec. 22, Civ. C. 1895; tion) is voidable only at the suit of one 


re-en Sec. 3596, Rev. C. 1907; re-en. Sec. 
5684, R. C. M. 1921. Cal. Civ. C. Sec. 39. 
Field Civ. C. Sec. 21. 


Operation and Effect 


Plaintiff having based her action on 
the ground that at the time the deceased 
grantor executed the deed sought to he 
set aside she did not have capacity to 
make a contract under the preceding sec- 
tion, and not on the ground that she was 
eutitled to rescind under this section, an 
allegation that she had restored or offered 
to restore everything of value deceased had 
received from defendant was not required. 
Kiley v. Danahey, 61 M 608, 612, 202 P 
1110. 

A contract made with a person entirely 
without understanding is void ab initio 
(preceding section), while one made with 
a person of unsound mind “but not en- 
tirely without understanding” (this sec- 


seeking to rescind on one of the grounds 
mentioned in the Chapter of the Codes 
relating to rescission. Fleming v. Con- 
solidated M. 8S. Co., 74 M 245, 252 et seq., 
240 P 376. 

Where defendant in an action on a 
promissory note pleaded in defense undue 
influence and lack of consideration, and 
in addition relied upon this section, pro- 
viding that a contract of a person of un- 
scund mind is subject to rescission, and 
the evidence was sufficient to warrant 
2a verdict in his favor as to undue influ- 
ence and lack of consideration, it was im- 
material that he did not proceed to have 
the note rescinded. Stagg v. Stagg, 96 
M 573, 592 et seq., 32 P 2d 856. 


References 


Murphy v. LaChapelle, 95 M 36, 38, 24 
F.2d 13k 


5685. Power of persons whose incapacity has been adjudged—presump- 


tion of legal capacity from certificate of institution superintendent or 


physician. After his incapacity has been judicially determined, a person 
of unsound mind can make no conveyance or other contract, except where 
such contract confers a beneficial interest to his estate, nor delegate 
any power, nor waive any right, until his restoration to capacity; but a 
certificate from the medical superintendent or resident physician or other 
officer of the insane asylum to which such person may have been com- 
mitted, whether said insane asylum is in this state or elsewhere, showing 
that such person has been discharged, released or paroled therefrom, cured 
and restored to reason, or discharged, released, or paroled in an improved 
condition shall establish the presumption of legal capacity in such person 
from the time of such discharge, release or parole. 

History: En. Sec. 23, Civ. C. 1895; L. 1925. Cal. Civ. C. Sec. 40. 


re-en. Sec. 3597, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 22. 
5685; R. C. M. 1921; amd. Sec. 1, Ch. 8, 


Based on 


5686. Minors and persons of unsound mind liable for wrongs, but not for 
exemplary damages. A minor, or person of unsound mind, is civilly liable 
for a wrong done by him, but is not lable in exemplary damages unless at 
the time of the act he was capable of knowing that it was wrongful. 


History: En. Sec. 24, Civ. C. 1895; re-en. Sec. 3598, Rev. C. 1907; re-en. Sec. 5686, 
R. C. M. 1921. ‘Cal. Civ. C. Sec. 41. 

5687. Minors may enforce their rights. A minor may enforce his rights 
by civil action, or other legal proceedings, in the same manner as a person 
of full age, except that a guardian must conduct the same. 

History: En. Sec. 25, Civ. C. 1895; 5687, R. C. M. 1921. Cal. Civ. C. Sec. 42. 
re-en. Sec. 3599, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 25. 
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Operation and Effect ~ general guardian or his guardian ad litem. 

Flaherty v. Butte Electric Ry. Co., 40 

At common law an infant plaintiff M 454, 459, 107 P 416; Melzner v. North- 

sued by guardian ad litem, but under the ern Pac. Ry. Co., 46 M 162, 175, 127 P 
statutes of this state he appears by his 146. 


CHAPTER 3 
PERSONAL RIGHTS—LIBEL AND SLANDER—PROTECTION TO PERSONAL 
RELATIONS 
Section 5688. General personal rights. | 
5689. Defamation—how effected. 
5690. Libel defined. 
5691. Slander, what constitutes. 
5692. What communications are privileged. 


5693. Protection of personal relations. 
5694. Right to use foree. 


5688. General personal rights. Besides the personal rights mentioned 
or recognized in the Political Code, every person has, subject to the quali- 
fications and restrictions provided by law, the right of protection from 
bodily restraint or harm, from personal insult, from defamation, and from 
injury to his personal relations. 


History: En. Sec. 30, Civ. C. 1895; References 
re-en. Sec. 3600, Rev. C. 1907; re-en. Sec. Cited or applied as section 30, Civil 
5688, R. C. M. 1921. Cal. Civ. C. Sec. 43. Code, in McKenzie v. Doran, 39 M 593, 
Field Civ. C. Sec. 27. p90; 104. Od, 
5689. Defamation—how effected. Defamation is effected by: 
1, Labels 
2. Slander. 
History: En. Sec. 31, Civ. C. 1895; References 
re-en. Sec. 3601, Rev. C. 1907; re-en. Sec. Cited or applied as section 31, Civil 
5689, R. C. M. 1921. Cal. Civ. C. Sec. 44. Code, in McKenzie v. Doran, 39 M 593, 
Field Civ. C. Sec. 28. 096, 104° P67 7%, 


5690. Libel defined. Libel is a false and unprivileged publication by 
writing, printing, picture, effigy, or other fixed representation to the eye, 
which exposes any person to hatred, contempt, ridicule, or obloquy, or which 
causes him to be shunned or avoided, or which has a tendency to injure him 
in his occupation. 


History: En. Sec. 32, Civ. ©. 1895; tion, nor sufficient to show that it in- 
re-en. Sec. 3602, Rev. C. 1907; re-en. Sec. jured plaintiff in his business or profes- 
5690, R. C. M. 1921. Cal. Civ. C. Sec. 45. sion, exposed him to hatred, contempt, 
Field Civ. C. Sec. 29. ridicule or obloquy, or caused him to be 

: shunned or avoided (this section), and 

COMI sany: ‘ demurrer to the complaint should have 

A complaint against a newspaper for heen sustained. Woolston v. Montana 


libel which does not plead special dam- fee Press et al.. 90 M 299. 2 P 2a 1020 
ages does not state a cause of action un- ‘ , : 


less the article published was libelous per Damages 
se. Nolan v. Standard Publishing Co. Words defamatory per se carry the 
es al., 67 M: 212, 220,216. P 571. presumption of falsity and damage and 


A newspaper article relating to acts therefore where a publication is libelous 
and conduct of an employee of a rival per se the plaintiff may recover general 
paper said to have been done and in- damages without allegation or proof of 
dulged in in an effort to injure the for- special damages; on the contrary, where 
mer, examined and held not libelous per. the words are not actionable per se, there 
se, in the absence of innuendo or explana- can be no recovery of general damages 
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without a pleading of special damages. 
Manley v. Harer et al., 73 M 253, 258, 
Ba5°P ToT. 

Id. General damages in the law of h- 
bel are those which the law presumes 
actually, proximately and necessarily re- 
sult from the publication of the defama- 
tory matter, while special damages are 
the natural. but not the necessary, result 
thereof, and do not follow by implication 
of law upon proof of the defamatory 
words. 

Definitions 


“Tnducement” in a declaration for libel 
under common-law pleading is the narra- 
tion of the extrinsic circumstances which, 
coupled with the published language, af- 
feets its construction and renders it ac- 
tionable, when, standing alone, the lan- 
guage would appear either not to affect 
plaintiff or not to affect him injuriously, 
and “colloquium” is the allegation that 
the published language was concerning 
plaintiff, or him, and his affairs, or him 
and the facts alleged as inducement. 
Nolan v. Standard Publishing Co. et al., 
Gi. M.212,:220,.216 P 571. 

Alleged libelous words must be con- 
strued according to their usual, popular 
and natural meaning and common ac- 
ceptation—in the sense in which persons 
of ordinary intelligence would understand 
them—the presumption being that those 
who saw them, so’ understood them. 
Porak v.:Sweitzer’s, Inc., 87 M 331, 339, 
287 P. 633. 

Falsity of Publication 


In an action for libel, the plaintiff 
must be non-suited unless he introduces 
affirmative evidence of the falsity of the 
publication. So far as presumptions are 
concerned, the evidence is at equipoise 
at the very outset of the case. Cooper 
v. Romney, 49 M 119, 128, 141 P 289. 


Libe! of Unlawful Business Not Possible 


Where an alleged libel is in respect to 
an unlawful business carried on by a per- 
son, such as that pursued by a_profes- 
sional wrestler, contrary to the penal laws 
of the state on the subject, he cannot 
maintain an action for the purpose of re- 
covering damages for injury to his busti- 
ness. Brown vy. Independent Publishing 
Co., 48 M 374, 379, 188 P 258. 


Libel Per Se 


In determining whether a publication 
is libelous per se, the language complained 
of must be construed in its relation to 
the entire article in which it appears, for 
its ordinary meaning may be limited or 
changed by the circumstances, or by qual- 
ifications expressly annexed to its use. 
Paxton v. Woodward, 31 M 195, 207, 78 
P 215; Cooper v. Romney, 49 M 119, 125, 
141 P 289. 
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The fact that a reporter believed state- 
ments which were libelous per se to be 
fair and true, or that defendant pub- 
lisher, accepting them as true, published 
the story as a fair and true one, did not 
constitute any excuse or justification in 
an action for libel. Kelley v. Independ- 
ent Publishing Co., 45 M 127, 139, 122 
P 735. 

To state a cause of action for general 
damages, the language complained of 
must be libelous per se, and to be libelous 
per se, the language must be such as, 
without the aid of innuendo, imputes to 
the aggrieved party the commission of a 
crime, or necessarily exposes him to ha- 
tred, contempt, ridicule, or obloquy. 
Brown v. Independent Publishing Co., 48 
M 374, 379, 188 P 258; Cooper. v. Rom- 
ney, 49 M 119, 125, 141 P 289; Lemner 
v. The “Tribune,” 50 M 559, 564, 148 P 

In determining whether language com- 
plained of is libelous per se, it must be 
considered in its relation to the entire 
article in which it appears; and to war- 
rant the conclusion that it is of such char- 


. acter, the words must be susceptible of 


—l 


ie) 


but one meaning, namely, that from its 
publication pecuniary loss to plaintiff 
necessarily must, or presumably did, fol- 
low as its proximate consequence. Brown 
v. Independent Publishing Co., 48 M 374, 
381, 1388 P 258. 


A publication charging that county 
commissioners, in letting a public print- 
ing contract did so without advertising 
for bids and out of favoritism, with the 
evident desire “to deflect all possible 
graft” the publisher’s way, and contain- 
ing a suggestion that the named amount 
of money was to be “cut up” among the 
commissioners, if false and unprivileged, 
was libelous per se. Cooper v. Romney, 
49 M 119, 126, 141 P 289. 

Held, that a newspaper article headed 
“The White-livered Shyster” which in its 
body imputed grossly eriminal conduct 
to an attorney, and charging him with 
“creating sham issues,” “preaching viola- 
tion of the law and defiance of the Con- 
stitution he has sworn to defend,” “in- 
citing anarchy,” ete., was libelous per se. 
Nolan v. Standard Publishing Co. et al., 
67 M 212, 220, 216 P 571. 


Language which is not libelous per se 
cannot be made so by innuendo. Manley 
v. Harer et al., 73 M 253, 258, 235 P 757. 

Id. Words which upon their face and 
without the aid of intrinsic proof ure 
injurious to the person concerning whom 
they are uttered are defamatory per se; 
but if the words are of doubtful signifi- 
canee or derive their libelous character 
from extraneous facts they are not so 
and the pleader must allege the meaning 
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intended or set forth such facts by proper 
averment. 

Id. To be characterized as libelous per 
sé, the words used must be susceptible of 
but one meaning. See also Burr v. Win- 
nett Times Publishing Co. et al., 80 M 
70, 258 P 242. 

Td. Words which in themselves injur- 
iously affect one in his profession, busi- 
ness or employment or which impute dis- 
honesty or corruption to an individual 
or which charge him with unfaithfulness 
to his employer are actionable per se. 

Held, that a newspaper article pub- 
lished concerning a member of a board 
oi county commissioners seeking re-elec- 
tion, referring to “the interesting way he 
has of prying open the lid of the county 
strong box” and likening him to “Kaiser 
Bill,” so far as the former statement is 
concerned, if libelous, was libelous per 
quod, requiring an innuendo to explain 
it, and not per se, and that the latter 
was simply sarcasm and not libelous. 
Burr v. Winnett Times Publishing Co. et 
al., 80 M 70, 258 P 242. 

Id. A newspaper article falsely charg- 
ing a member of a board of county com- 


missioners, in conjunction with the other ~ 


members, of conducting county business 
behind closed doors, with keeping county 
records for public inspection, and with se- 
cretly passing a bond issue in a large 
amount at the highest legal rate of in- 
terest, in violation of statutory provi- 
sions, whether thus charging a misde- 
meanor or not, is libelous per se, such 
charges being sufficient to deprive an of- 
ficial of the benefits of public confi- 
dence. 

Unless a publication is libelous per se, 
the complaint, must, to state a cause of 
action for libel, allege special damages. 
Porak v. Sweitzer’s Inc., 87 M 331, 339, 
287 P 633. 

Id. A writing that a person, not a 
merchant or engaged in a vocation where- 
in eredit is required, owes a debt and re- 
fuses to pay is not libelous per se, and 
therefore does not render the publisher 
liable without proof of special damages. 

Id. Under the last above rule, held 
that the complaint in an action for libel 
by one employed in a clerical capacity 
against a member of a merchants’ associa 


5691. 
publication other than libel, which: 


LIBEL AND SLANDER 


Slander, what constitutes. 


hae 


tion which periodically published reports 
of delinquent debtors and mailed them 


‘to its members in the city of plaintiff’s 


residence and elsewhere, merely alleging 
that plaintiff’s name was therein pub- 
lished as owing defendant a_ stated 
amount, that the publication was malicious 
and made for the purpose of injuring 
her reputation, ete., but not setting up 


special damages, did not state a cause of 


action, the publication not having been 
libelous per se, and that judgment of non- 
suit was proper. 


The words used in-an alleged libelous 
newspaper article must be susceptible of 
but one meaning to constitute libel per 
se; the libelous matter may not be segre- 
gated, from other parts and construed 
alone, but the entire statement must be 
viewed by the court as a stranger might 
look at it, without the aid of special 
knowledge possessed by the parties con- 
cerned. Woolston v. Montana Free Press 
et al., 90 M 299, 2 P 2d 1020. 


Id. While it is the law that to assert 
a suspicion, belief or opinion, is as ef- 
fectively a libel as though the charge 
were positively made, a statement in a 
printed article that an effort: had been 
made to secure the mailing list of a news- 
paper “in an unethical and underhand 
manner,’ and that the surrounding eir- 
cumstances seemed to warrant the con- 
clusion that the “advertising man” (mean- 
ing plaintiff) of another paper was be- 
hind the effort, held not libelous per se, 
in the absence of further statements, 
as to the conduct of the person or per- 
sons who made the attempt, or the extent 
of the responsibility of plaintiff for the 
effort in the way it was made. 


Malice 


Under the code definition of lbel, no 
mention is made of malice, and the pres- 
ence or absence of malice becomes mate- 
rial only as a circumstance affording a 
basis for increasing or diminishing the 
amount of recovery, and in cases involv- 
ing the question of privileged communica- 
tion. Paxton v. Woodward, 31 M 195, 
211, 78 P 215; Cooper v. Romney, 49 M 
119, 127,.141 P: 289.-"See also, Manley iy. 
Harer et al., 82 M 30, 35, 264 P 937. 


Slander is a false and unprivileged 


1. Charges any person with crime, or with having been indicted, con- 


vieted, or punished for crime; 


2. Imputes in him the present existence of an infectious, contagious, or 


loathsome disease ; 


3. Tends directly to injure him in respect to his office, profession, trade, 
or business, either by imputing to him general disqualification in those 


oe a 
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respects which the office or other occupation peculiarly requires, or by 
imputing something with reference to his office, profession, trade, or busi- 
ness that has a natural tendency to lessen its profit; 


4. Imputes to him impotence or want of chastity; or, 


5. Which, by natural consequence, causes actual damage. 


History:. En. Sec. 33, Civ. C, 1895; 
re-en. Sec. 3603, Rev. C. 1907; re-en. Sec. 
5691, R..C. M. 1921: Cal. Civ. C.' Sec. 46. 
Field Civ. C. Sec. 30. 


Complaint—Sufficiency 


Where words in a complaint in an ae- 
tion for slander do not of themselves im- 
port a want of chastity, and no allega- 
tion is contained therein disclosing that 
they were used in a defamatory sense, a 
plea of justification in the answer, which 
denies the use of the words, will not rem- 
edy the defect. Daniel v. Moncure, 58 M 
193, 190 P 983. 

Complaint in an action for slander 
charging that defendant in the presence 
of other women said, of and concerning 
plaintiff, a married woman: “You are a 
wide whore” held sufficient, such words 
being actionable per se, and that it was 
not rendered insufficient by failure to 
allege that plaintiff was present, no other 
reasonable inference being possible than 
that she was present. Kosonen v. Waara, 
87 M 24, 32, 33,.285 P 668. 

In the absence of an allegation of 
special damages the complaint in an ac- 
tion for slander is properly demurrable, 
unless the publication is slanderous per 
se. Tucker v. Wallace, 90 M 359, 364, 
3 P 2d 404. 

Id. In an action for slander by the 
lessee of farm lands against the lessor, 
the complaint charging that the lessor’s 
agent, through whom the lease negotia- 
tions had been earried on, had stated to 
one B. that he doubted that plaintiff 
could go through with the lease and that, 
if he was going to fall down, it would be 
better for plaintiff to give it up in the 
spring, rather than wait until fall, thus 
causing less loss for both, held insuffi- 
cient to allege slander per se for failure 
to aver that B. was in a position to in- 
jure plaintiff’s business, or set forth the 
place where the statement was made. 


. . . . . . . . . 56 7 
5692. What communications are privileged. A privileged publication is 96 P.(24) 98s 
936 , 


one made: 


Injury to Business 


In a case of slander alleged to have 
injured plaintiff in his business, it is im- 
portant to show where the statement was 
made and that the person to whom it 
was made was in a position to injure his 
business. Tucker v. Wallace, 90 M 359, 
364, 3 P 2d 404. 


Publication 


While, before recovery of damages in 
« slander action is permissible, it must 
appear that at least one person of those 
who heard the defamatory statement 
knew that plaintiff was meant, since 
otherwise there would be no publication 
and therefore no slander, plaintiff is not 
required to so allege in the complaint but 
may prove such fact under the general 
allegation authorized by section 9175, 
R. C. M. 1921, that the enactment was 
made of and concerning plaintiff. Kos- 
onen v. Waara, 87 M 24, 32, 33, 285 P 
668. 

As distinguished from libel, which may 
be published to all the world, the spoken 
word in. slander reaches only those to 
whom it is directed; hence, liability for 
slander attaches only to the initial pub- 
lication and the offender is not lable for 
its repetition, unless he requests or in- 
tends that it be repeated. Tucker v. 
Wallace, 90 M 359, 364, 3 P 2d 404. 


Slander Per Se 


To constitute slander per se, the objec- 
tionable statement of or concerning plain- 
tiff must be susceptible of but one mean- 
ing; hence, a publication which requires 
innuendo to demonstrate wherein it is 
slanderous, cannot be slanderous per se. 
Tucker v. Wallace, 90 M 359, 364, 3 P 2d 
404. 

References 


Cited or applied as section 3603, Re- 
vised Codes, in Fowlie v. Cruse, 52 M 
222, 232,157 P 958, 


1. In the proper discharge of an official duty ; 


2. In any legislative or judicial proceeding, or in any other official pro- 


ceeding authorized by law; 


3. In a communication, without malice, to a person interested therein, \5692 ; 
° . . . ‘Subsec. 
by one who is also interested, or by one who stands in such relation to the 38 P. (24) 56 
person interested as to afford a reasonable ground for supposing the motive | 
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Subsec. 4 
138 P.(2d) 586 


5694 
87 P.(2d) 189, 


5694 | 
100 P.(2d) 91 


5693, 5694 
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for the communication innocent, or who is requested by the person inter- 


ested to give the information ; 


4. By a fair and true report, without malice, of a judicial, legislative, 
or other public official proceeding, or of anything said in the course thereof. 


History: En. Sec. 34, Civ. C. 1895; 
re-en. Sec. 3604, Rev. C. 1907; re-en. Sec. 
5692, R. C. M. 1921. Cal. Civ. C. Sec. 47. 
Based. on Field Civ. C. Sec. 31. 


Communications Not Privileged 


The publication of a story of inhuman 
treatment of children by their mother, 
gathered by a reporter from gossip heard 
by him in the sheriff’s office, prior to the 
institution of any proceeding in court, 
was not privileged. Kelly v. Independent 
Publishing Co., 45 M 127, 136, 122 P 735. 

By making the slanderous statement in 
the presence of a stranger, defendant re- 
moved the bar of privilege otherwise at- 
tending communications made by him to 
his agents only, which might have pro- 
tected him, in the absence of actual mal- 
ice. Fowlie v. Cruse, 52 M 222, 236, 157 
P 958. 

A communication addressed by tax- 
payers to the board of county commis- 
sioners asking for the removal of a road 
supervisor and containing a libelous state- 
ment was not privileged under this sec- 
tion, subdivision 3, where made with mal- 
ice. Manley v. Harer et al., 73 M 253, 
263, 235 P 757. 

Communication Privileged 


Under the law of libel, the publication 
ot a petition signed by taxpayers contain- 
ing charges against a public officer or em- 
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forbid: 


ployee of a violation of his obligations to 
the financial detriment of the county, and 
asking for his removal, is privileged un- 
less made with malice, even though the 
statements contained therein are false. 
Manley v. Harer et al., 82 M 30, 35, 264 
Eaoot, 


Effect of Malice 


In order to found liability for libel upon 
® communication prima facie privileged, 
actual and not implied malice must. be 
shown. Such was the rule at common law, 
and such must necessarily be the rule un- 
der the statute. Cooper v. Romney, 49 
M119, 127, 14D P2289. 

Id. A complaint alleging that a libel- 
ous publication was false and malicious 
alleges in substance that it was false and 
unprivileged, since, in case of malice, the 
privilege conferred by subdivisions 3 and 
4 of this section does not exist. 


When Both Falsity and Malice Must 
Be Shown 

Where the communication appears to 
have been privileged, the plaintiff must 
show, not only actual malice, but falsity 
in the publication. Cooper v. Romney, 49 
Er 179, “128, TPs 280: 


References 
Tucker v. Wallace, 90 M 359, 364, 3 P 
29d 404. 


The rights of personal relations 


1. The abduction of a husband from his wife, or of a parent from his 


child ; 


2. The abduction or enticement of a wife from her husband, of a ehild 
from a parent or from a guardian entitled to its custody, or of a servant 


from his master ; 


3. The seduction of a wife, daughter, orphan sister, or servant; 


4. Any injury to a servant which affects his ability to serve his master. 
History: En. Sec. 35,.Civ. C. 1895; re-en. Sec. 3605, Rev. C. 1907; re-en. Sec. 5693, 


R. C. M. 1921. Cal. Civ. C. Sec. 49. 


Field Civ. C. Sec. 32. 


5694. Right to use force. Any necessary force may be used to protect 
from wrongful injury the person or property of one’s self, or of a wife, 
husband, child, parent, or other relative, or member of one’s family, or of 


a ward, servant, master, or guest. 


History: En. Sec. 36, Civ. C. 1895; re-en. Sec. 3606, Rev. C. 1907; re-en. Sec. 5694, 


R. C. M. 1921. Cal. Civ. C. Sec. 50. 
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PERSONAL RELATIONS—MARRIAGE, HOW CONTRACTED AND 
AUTHENTICATED 
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5695. What constitutes marriage. 
ing out of a civil contract, to which the consent of parties capable of making 
it is necessary. Consent alone will not constitute marriage; it must be 
followed by a solemnization, or by mutual and puble assumption of the 


marital relation. 


History: Ap. p. Sec. 1, p. 408, Bannack 
Stat.; re-en. Sec. 1, p. 520, Cod. Stat. 1871; 
re-en. Sec. 854, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1411, 5th Div. Comp. Stat. 
1887; amd. Sec. 50, Civ. C. 1895; re-en. 
Sec. 3607, Rev. C. 1907; re-en. Sec. 5695, 
ee Com t091; Cal, Civ..C. Sec..55. 


Burden of Proof 


While the right of dower is favored in 
the law, the burden of establishing the ex- 
istence of a valid marriage as the basis 
of that right rests upon the person assert- 
ing it. Shepherd & Pierson Co. v. Baker, 
81 M 185, 196, 262 P 887. 

Where the parties defendant in a pro- 
ceeding to establish heirship alleged that 
a common-law marriage took place in 1873 
between their mother and the decedent 
under whom they claimed to be entitled 
to share in his estate, but the mother in 
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Marriage is a personal relation aris- 


1884 under oath declared that one of the 
defendants was born in 1869 and the other 
in 1871, the burden was upon defendants 
to show that the unlawful relationship be- 
tween the parties existing at the time of 
their birth was changed to a lawful one. 
Welch v. All Persons, 85 M 114, 133, 278 
P, 210, 


Evidence of Marital Relation 


Where the question whether parties were 
husband and wife is at issue their conduct 
during the entire time they were shown 
to have cohabited is part of the res gestae; 
and whatever they did or said during that 
time, which sheds light upon the matter 
and aids in disclosing the relations they 
sustained toward each other must be con- 
strued as part of the res gestae. Welch vy. 
All Persons, 85 M 114, 133, 278 P 110. 


5696 
WER a 
119 


5697 
127 P, 
Idaho 


(2d) 118, 


(2d) 769 | 


General Requisites 

An indispensable element to the exist- 
ence of a common-law marriage, or of the 
“mutual and public assumption of the mar- 
ital relation,” is cohabitation. O’Malley v. 
O’Malley, 46 M 549, 558, 129 P 501. 

Where it appeared that the cohabitation 
of the parties was clandestine, the evidence 
was insufficient to show that “public as- 
sumption of the marital relation” which 
this section demands, in the absence of a 
solemnization, in order to constitute a 
valid marriage. In re Huston’s Estate, 48 
M. 524, 531, 1389 P 458. 

Proof of consent, followed by cohabita- 
tion and the bearing of children, coupled 
with reputation as man and wife, are not 
alone sufficient to establish marriage, but 
the parties must have been capable of 
ecntracting a marriage; hence where the 
woman at the time of an alleged common- 
law marriage had a husband living she 
was incapable of entering into the second 
contract. Shepherd & Pierson Co. v. Baker, 
81 M 185, 196, 262 P 887. 

Marriage cannot arise from the mere 
cohabitation of two persons reputed to be 
husband and wife, such cohabitation and 
reputation being merely evidence of the 
existence and reality of their consent; the 
fact that children have been born to them 
is not enough, and while the law will im- 
ply consent from the conduct of the par- 
ties when the facts will permit, and will 
presume that a man and woman deporting 
themselves as husband and wife have en- 
tered into a lawful contract of marriage, 
such presumption disappears in the fact of 
contrary facts. Welch v. All Persons, 85 
M 114, 133, 278 P 110. 

Mutual Consent 

As marriage is defined by this section 
to be a personal relation arising out of 
a civil contract to which the consent of 
parties capable of making it is necessary, 
the consent of the parties thereto must be 
mutual; while the consent need not be ex- 
pressed in any particular form, it must 
be given with such an intent on the part 
of each of them that marriage cannot be 
said to steal upon them unawares. Welch 
v. All Persons, 85 M 114, 133, 278 P 110. 

Presumption of Marriage 

While the presumption of law is in fa- 
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vor of matrimony and against concu- 
binage, the presumption is a disputable 
one and is only indulged in where the 
court is not in possession of all the facts 
upon which the alleged marriage relation 
depends. State v. Newman, 66 M 180, 
188 et seq., 213 P 805. 


Where a second marriage is attacked as 
invalid, the presumption is that the prior 
one was dissolved by death or a decree of 
divorce, and the burden of showing the 
contrary rests upon him who makes the 
attack, such presumption, however, being 
rebuttable. 
Baker, 81 M 185, 196, 262 P 887. 


Where a prior marriage, undissolved, of 
one of two parties cohabiting as man and 
wife, is shown, the shadow of illegitimacy 
is cast upon their relationship, and the 
law’s presumption in favor of marriage 
disappears; that of wrongdoing takes its 
place, and the burden rests upon those as- 
serting legitimacy to show a subsequent 
marriage. Welch v. All Persons, 85 M 114, 
133, 278 P 110. 


Public Assumption of Marital Relation 


The state makes itself a party to every 
marriage, in that it requires the contract 
to be entered into before officers desig- 
nated by itself, or by mutual and public 
assumption by the parties of the marriage 
relation. Franklin v. Franklin, 40 M 348, 
350, 106 P 353. 


To constitute a marriage the parties 
must contemplate a present assumption of 
the relation as distinguished from a future 
union. State v. Newman, 66 M 180, 188 
et. seq., 213 P 805. 

Id. Held, that since there is no common 
law in Montana where the law is declared 
by the Codes or the statutes, and under 
this section, consent of the parties to 
marry is not alone sufficient to bring 
about the relation but in the absence of 
2a solemnization there must be a public as- 
sumption of the relation, there is no com- 
mon-law marriage in this state where such 
public assumption was absent. 


References 

Conley v. Conley, 92 M 425, 434, 15 P 2d 
922; State v. Crighton, 97 M 387, 399, 34 
Pood ak 


Any unmarried male of the age of eighteen years 


or upwards, and any unmarried female of the age of sixteen years or 
upwards, and not otherwise disqualified, is capable of consenting to and 


consummating marriage. 


History: En. Sec. 51, Civ. C. 1895; re-en. Sec. 3608, Rev. C. 1907; re-en. Sec. 5696, 


R. C. M. 1921. Cal. Civ. C. Sec. 56. 


5697. Marriage—how manifested and proved. Consent to and subse- 
quent consummation of marriage may be manifested in any form, and may 
be proved under the same general rules of evidence as facts in other cases. 


Ch. 4 


Shepherd & Pierson Co. vy. 


Ch. 4 MARRIAGE 5698-5704 


History: En. Sec. 52, Civ. C. 1895; 
re-en. Sec. 3609, Rev. C. 1907; re-en. Sec. 
5697, R. C. M. 1921. Cal. Civ. C. Sec. 57. 


Operation and Consent 


The necessary consent need not be ex- 
pressed in any particular form. In a 
proper case it may even be implied from 
the conduct of the parties. But the con- 


sent, whether in express words, or im- 
plied from the conduct, must always be 
given with such an intent on the part of 
each of the parties that marriage cannot 
be said to steal upon them unawares. One 
cannot become married unwittingly or ac- 
cidentally. State v. Newman, 66 M 180, 
188, 213 P 805. 


5698. Certain marriages voidable. If either party to a marriage be 
incapable from physical causes of entering into the marriage state, or if 
the consent of either be obtained by fraud or force, the marriage is voidable. 


History: En. Sec. 53, Civ. C. 1895; re-en. Sec. 3610, Rev. C. 1907; re-en. Sec. 5698, 
R. C. M. 1921. Cal. Civ. C. Sec. 58. 


5699. Incompetency of parties to. Marriages between parents and chil- 
dren, ancestors and descendants of every degree, and between brothers and 
sisters of the half as well as the whole blood, and between nieces and uneles, 
and between aunts and nephews, and between first cousins, and between 
persons, either of whom is feeble-minded, are incestuous and void from the 
beginning, whether the relationship is legitimate or illegitimate. 


History: En. Sec. 54, Civ. C. 1895; 
re-en. Sec. 3611, Rev. C. 1907; amd. Sec. 1, 
Ch. 6, L. 1919; re-en. Sec. 5699, R. C. M. 


tract because of mental incompetency of 
onc of the parties, there must be clear and 
convincing proof that such party was so 


1921. Cal. Civ. C. Sec. 59. 


Operation and Effect 
To justify annulment of a marriage con- 


incompetent at the time the contract was 
entered into. Murphy v. La Chapelle, 95 
M 36, 38, 24 P 2d 131. 


5700. Marriage between white person and negro void. Every marriage 
hereafter contracted or solemnized between a white person and a negro, 
or a person of negro blood or in part negro, shall be utterly null and void. 


History: En. Sec. 1, Ch. 49, L. 1909; re-en. Sec. 5700, R. C. M. 1921. Cal. Civ. C. 
Sec. 60. 


5701. Marriage between white and Chinese person void. Every mar- 
riage hereafter contracted or solemnized between any white person and a 
Chinese person shall be utterly null and void. 


History: En. Séc. 2, Ch. 49, L. 1909; re-en. Sec. 5701, R. CC. M. 1921: Cal. Civ. C. 
Sec. 60. 


» 


5702. Marriage between white and Japanese person void. Every mar-s5z9 
riage hereafter contracted or solemnized between a white person and aj3)P-@d) 219 
Japanese person shall be utterly null and void. 


History: En. Sec. 3, Ch. 49, L. 1909; re-en. Sec. 5702, R. C. M. 1921. 


5703. Such marriages contracted outside of state shall be void, when. 5703 en) 
Every such marriage mentioned in either of the foregoing sections (5700- ben aias vd 
5702), which may be hereafter contracted or solemnized without the state 
of Montana by any person who has, prior to the time of contracting or 
solemnizing said marriage, been a resident of the state of Montana, shall 
be null and void within the state of Montana. 

History: En. Sec. 4, Ch. 49, L. 1909; re-en. Sec. 5703, R. C. M. 1921. 


5704. Penalty for solemnizing such marriages. Any person or officer 5704 
who shall solemnize any such marriage within the state of Montana shall !”°* 
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5707 


5707 
129 P.(2d) 220, 
223 
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be guilty of a misdemeanor, and, upon conviction thereof, be punished by 
a fine of five hundred dollars, or imprisonment in the county jail for one 
month, or both. 


History: En. Sec. 5, Ch. 49, L. 1909; re-en. Sec. 5704, R. C. M. 1921. 


5705. Subsequent marriage—when illegal and void. A subsequent mar- 
riage contracted by any person during the life of a former husband or wife 
of such person, with any other person than such former husband or wife, 
is illegal and void from the beginning, unless: 

1. The former marriage has been annulled or dissolved. 

2. Unless such former husband or wife was absent, and not known to 
such person to be living for the space of five successive years immediately 
preceding such subsequent marriage, or was generally reputed and was 
believed by such person to be dead at the time such subsequent marriage 
was contracted; in either of which cases the subsequent marriage is valid 
until its nullity is adjudged by a competent tribunal. 


History: En. Sec. 55, Civ. C. 1895; the parties must have been capable of con 
re-en. Sec. 3612, Rev. C. 1907; re-en. Sec. tracting a marriage; hence where the 
5705, R. C. M. 1921. Cal. Civ. C. Sec. 61. woman at the time of an alleged common- 

Operation and Effect law marriage had a husband living she 
was incapable of entering into the second 
had a wife living with whom he was at contract. Shepard & Pierson Co. v. Baker, 


the time in correspondence relative to a 81 M 185, 196, 262 P 887. 
divorce, of which fact, however, the Id. Where a second marriage is attacked 
woman was ignorant, was void. In re as invalid, the presumption is that the 
Huston’s Hstate; 48 M 524, 530, 139 P 458. prior one was dissolved by death or a de- 
Proof of consent, followed by cohabita- cree of divorce, and the burden of showing 
tion and the bearing of children, coupled the contrary rests upon him who makes 
with reputation as man and wife, are not’ the attack, such presumption, however, be- 
alone sufficient to establish marriage, but ing rebuttable. 


A marriage contracted while the man 


5706. Released from marriage contract, when. Neither party to a con- 
tract to marry is bound by a promise made in ignorance of the other’s want 
of personal chastity, and either is released therefrom by unchaste conduct 
on the part of the other, unless both parties participate therein. 


History: En. Sec. 56, Civ. C. 1895; re-en. Sec. 3613, Rev. C. 1907; re-en. Sec. 5706, 


\R. C. M. 1921. Cal. Civ. C. Sec. 62. Field Civ C. Sec. 44. 
202 P. (24) aay 


_ 5707. Marriages contracted without the state. All marriages contracted 
without the state, which would be valid by the laws of the country in which 
the same were contracted, are valid in this state. 


History: En. Sec. 1428, 5th Div. Comp. constitute a valid marriage, yet, if there 
Stat. 1887; re-en. Sec. 57, Civ. C. 1895; is enough to create a foundation for the 
re-en. Sec. 3614, Rev. C. 1907; re-en. Sec. presumption that the parties are married 
5707, R. C. M. 1921. Cal. Civ. C. Sec. 63. according to the laws of another state, the 
courts of this state will recognize the rela- 
tionship, although it is such a marriage as 

Though the evidence is insufficient to that, if contracted in this state, it would 
show that public assumption of the mar- not be valid under our laws. In re Hus- 
ital relation which our statute demands, to ton’s Estate, 48 M 524, 531, 139 P 458. 


Operation and Effect 


5708. Certain parts of code not applicable. The provisions of other 
portions of this code in relation to contracts, and the capacity of persons 
to enter into them, have no application to the contract of marriage. 


History: En. Sec. 58, Civ. C. 1895; re- en. Sec. 3615, Rev. C. 1907; re-en. Sec. 5708, 
R. C. M. 1921. Field Civ. C. Sec. 43. 
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5709. Marriage—procedure required for authentication. Marriage must 
be leensed, solemnized, authenticated, and recorded as provided in this 
chapter; but non-comphance with its provisions does not invalidate any 
lawful marriage. 


History: En. Sec. 70, Civ..C. 1895; re-en. Sec. 3616, Rev. C. 1907; re-en. Sec. 5709, 
R. C. M. 1921. Cal. Civ. C. Sec. 68. 


5710. By whom marriages may be solemnized. Marriage may be sol- 
-emnized by either a justice of the supreme court, judge of the district court, 
justice of the peace, priest, or minister of the gospel of any denomination, 
or the mayor of any city. Marriages may also be solemnized by religious 
soeleties according to the usage of such societies. 


History: Ap. p. Sec. 3, p. 409, Bannack amd. Sec. 71, Civ. C. 1895; re-en. Sec. 3617, 
Stat.; re-en. Sec. 3, p. 520, Cod. Stat. 1871; Rev. C. 1907; re-en. Sec. 5710, R. C. M. 
re-en. Sec. 856, 5th Div. Rev. Stat. 1879; 1921. Cal. Civ. C. Sec. 70. 
amd. Sec. 1413, 5th Div. Comp. Stat. 1887; 


5711. License must be obtained. Previous to the solemnization of any 
marriage in this state, a license for that purpose must be obtained from 
the clerk of the district court of the county wherein the marriage is to take 
place. 

History: En. Sec. 1414, 5th Div. Comp. Stat. 1887; re-en. Sec. 72, Civ. C. 1895 


5711 

New i itter 
(Ste 47. 0, 20s 
Secs. 140 
|pp. 272-275 
5711 

New matter 
S.L. 743 c. 44 
Sec. 34 p. 65 


‘571 12 
re-en. Sec. 3618, Rev. C. 1907; re-en. Sec. 5711, R. C. M. 1921. Cal. Civ. C. Sec. 69. 102 P. (2d) 830 


5712. Consent of parent or guardian. Where either party is a minor, 
no license shall be granted without the written consent of the father, if 
living; if not, then of the mother of such minor or of the guardian, or 
person under whose care and government such minor may be, which written 
consent shall be proved by the testimony of at least one competent witness. 


History: En. Sec. 1415, 5th Div. Comp. Stat. 1887; re-en. Sec. 73, Civ. ©. 1895; 
re-en. Sec. 3619, Rev. C. 1907; re-en. Sec. 5712, R. C. M. 1921. Cal. Civ. C. Sec. 69. 


5713. License—what to contain. When application shall be made for 
a license to the clerk of the district court, he shall, upon the granting of such 
license, state therein the Christian and surnames of the fathers of both 
parties; the Christian and maiden names of the mothers of both parties; 
the Christian and surnames of both parties; the residence of both parties, 
their places of birth, their respective ages, their color, and whether pre- 
viously married or divorced; which heense shall, prior to the issuing thereof, 
be entered of record in the office of the clerk of the district court, in a 
suitable book to be provided for that purpose. 


History: En. Sec. 1416, 5th Div. Comp. Stat. 1887; re-en. Sec. 74, Civ. C. 1895; re-en. 
Sec. 3620, Rev. C. 1907; re-en. Sec. 5713, R. C. M. 1921. Cal. Civ. C. Sec. 69. 


5714. License—when refused. If, on such testimony being given, it shall | 


appear that either of the parties is legally incompetent to enter into such a 
contract, or that there is any impediment in the way, or if either party is_ 
a minor, and the consent mentioned in section 5712 shall not be given, the 
said county clerk shall refuse to grant a license. 


History: En. Sec. 1417, 5th Div. Comp. the people. Law appears as it was before 
Stat. 1887; re-en. Sec. 75, Civ. C. 1895; amendment in 1935. 
re-en. Sec. 3621, Rev. C. 1907; re-en. Sec. References 
h714..8..C. M, 1921: amd, Sec. 1, Ch. 72, Cited or applied as section 3621, Re- 
L. 1935. Amendment hv Mh. 72. L. 1935 vised Codes, in State ex rel. Cotter v. Dis- 
was suspended by referendum petition of trict Court, 49 M 146, 153, 140 P 732. 
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Secs. 1-10 
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New matter 
Plise ele hae 20S 
Sees. 1 10 

pp. 272-275 


5715 

New matter 
S.L. 747, C.:208 
Secs. 1-10 
pp.:272-275 
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5715. Clerk may require evidence. In case of application for a marriage 
license, which may be made by either party, or his or her agent or attorney, 
the clerk of the district court may, in his discretion, require that the neces- 
sary information be given under oath, and he is hereby authorized to 
administer oaths to such applicants for such purpose. When parties apply 
by mail for such license, their statement of the facts necessary to properly 
make out such license must be accompanied by an affidavit as to the correct- 
ness thereof, taken before a justice of the peace or notary public, or some 
other person authorized to administer oaths; and in case of a minor, the 
consent of the parent or guardian must be given in the same manner. 


History: En. Sec. 1418, 5th Div. Comp. Siat. 1887: re-en. Sec. 76, Civ. C. 1895; 
re-en. Sec. 3622, Rev. C. 1907; re-en. Sec. 5715, R. C. M. 1921. 


5716. Duty of person solemnizing—return of certificate. .No person 
authorized to solemnize marriages shall perform such ceremony until the 


parties have given him the license issued by the clerk of the district court 


for their marriage; and when he has completed any such ceremony he shall 
enter upon such license a certificate of such marriage, showing when and 
where it occurred, and such certificate shall be attested by two witnesses 
to such ceremony; he shall, within thirty days after such marriage has been 
solemnized, return said license and certificate to the clerk of the district 
eourt, who shall record the certificate in the same book where the said 
marriage license is recorded. 


History: En. Sec. 1419, 5th Div. Comp. References 
Stat. 1887; amd. Sec. 77, Civ. C. 1895; Cited or applied as section 3623, Re- 
re-en. Sec. 3623, Rev. C. 1907; re-en. Sec. vised Codes, in O’Malley v. O’Malley, 46 
5716, R. C. M. 1921. M 549, 557, 129 P 5601. 


5717. Form of certificate. The certificate mentioned in the next pre- 
ceding section shall be substantially in the following form: 


The State of Montana, 
Colnty: 01. er eos hss 

This is to certify that the undersigned, a justice of the peace of said 
county (minister of the gospel, judge, etc., as the case may be), did, on 


Thiers eae CER 90 Fora see gc, eee , A. D. 19......, join in lawful wedlock 
SO NLS aR oes te ge PO ae AN......220.2.--2ee------------) With their mutual consent, in the 
Presence ole es eee ATi ceo, Fe , witnesses. 

Witness my shandthises..2c 2 sae Gayi0leni:.c2 eis noe em eek ee 


History: En. Sec. 5, p. 409; Bannack Stat. 1887; re-en. Sec. 78, Civ. C. 1895; 
Stat.; re-en. Sec. 5, p. 520, Cod. Stat. re-en. Sec. 3624, Rev. C. 1907; re-en. Sec. 
1871; re-en. Sec. 858, 5th Div. Rev. Stat. 5717, BR. C. M. 1921. 

1879; repealed Sec. 1430, 5th Div. Comp. 


5718. Penalty for failure to return or record. Every person solemnizing 
a marriage who shall neglect to make and deliver to the clerk of the district 
court a certificate thereof, within thirty days after having solemnized such 
marriage, shall forfeit for such neglect a sum not less than ten nor more 
than fifty dollars; and any elerk of the district court who shall neglect to 
record such certificate so delivered, within one month after its delivery, 
shall forfeit the like penalty. 
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History: En. Sec. 7, p. 409, Bannack Stat. 1887; amd. Sec. 79, Civ. C. 1895; 
Stat.; re-en. Sec. 7, p. 520, Cod. Stat. re-en. Sec. 3625, Rev. C. 1907; re-en. Sec. 
1871; re-en. Sec. 860, 5th Div. Rev. Stat. 5718, R. C. M. 1921. 

1879; re-en. Sec. 1421, 5th Div. Comp. 


5719. Want of authority in person officiating—effect. No marriage 
solemnized before any person professing to have authority shall be deemed 
or regarded void, nor shall the validity thereof be in any way affected on 
account of any want of jurisdiction or authority, provided it be consum- 
mated with a full belief on the part of the persons so married, or either of 
them, that they have been lawfully joined in marriage. 

History: En. Sec. 9, p. 410, Bannack Stat. 1887; amd. Sec. 80, Civ. C. 1895; 
Stat.; re-en. Sec. 9, p. 521, Cod. Stat. re-en. Sec. 3626, Rev. C. 1907; re-en. Sec. 


1871; re-en. Sec. 862, 5th Div. Rev. Stat. 5719, RK. C. M. 1921. 
1879; re-en. Sec. 1423, 5th Div. Comp. 


5720. Certificate and copy prima facie evidence. The original certifi- 
cate of marriage, made as prescribed in this chapter, and the record thereof 
by the clerk of the district court, or a copy of such record duly certified 
by the clerk of the district court, shall be received by all courts in all places 
as presumptive evidence of such marriage. 

History: En. Sec. 10, p. 410, Bannack Stat. 1887; amd. Sec. 81, Civ. C. 1895; 
Stat.; re-en. Sec. 10, p. 521, Cod. Stat. re-en. Sec. 3627, Rev. C. 1907; re-en. Sec. 


1871; re-en. Sec. 863, 5th Div. Rev. Stat. 5720, R. C. M: 1921. 
1879; re-en. Sec. 1424, 5th Div. Comp. 


5721. Certificates of marriage to be given. Whenever a marriage shall 
have been solemnized pursuant to the provisions of this chapter, the person 
who solemnized the same shall give to each of the parties, on request, a 
certificate under his hand, specifying the names, ages, and places of resi- 
dence of the parties married, the names and residence of at least two 
witnesses who were at such marriage, and the time and place thereof. 


History: En. Sec. 1426, 5th Div. Comp. Stat. 1887; re-en. Sec. 82, Civ. C. 1895; 
re-en. Sec. 3628, Rev. C. 1907; re-en. Sec. 5721, R. C. M. 1921. 


5722. No particular form of solemnization. In the solemnization of 
marriage no particular form shall be required, except that the parties shall 
solemnly declare, in the presence of the magistrate or minister, or of 
attending witnesses, that they take each other as husband and wife, and 
in any case there shall be at least two witnesses present at the ceremony. 


History: En. Sec. 1426, 5th Div. Comp. Stat. 1887; re-en. Sec. 83, Civ. C. 1895; re-en. 
Sec. 3629, Rev. C. 1907; re-en. Sec. 5722, R. C. M. 1921. Cal. Civ. C. Sec. 71. 

5723. Fines for benefit of schools. A1Jl fines arising under this chapter 
in consequence of a breach thereof shall be paid into the county treasury 
for the use of the common schools. 

History: En. Sec. 1429, 5th Div. Comp. Stat. 1887; re-en. Sec. 84, Civ. C. 1895; re-en. 
Sec. 3630, Rev. C. 1907; re-en. Sec. 5723, R. C. M. 1921. 

5724. Declaration of marriage—how made. Persons married without, ,.,, 
the solemnization provided for in section 5710 must jointly make a declara- sal Ear 769 
tion of marriage, substantially showing: 

1. The names, ages, and residences of the parties; 

2. The fact of marriage; 

3. The time of marriage; 
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127 P.(2d) 769. 
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4. That the marriage has not been solemnized. 
History: En. Sec. 85, Civ. C. 1895; References 

re-en. Sec. 3631, Rev. C. 1907; re-en. Sec. State v. Newman, 66 M 180, 195, 213 


5724, R. C. M. 1921. Cal. Civ. C. Sec. 75. P 805. 


5725. Contents of declaration. If no record of the solemnization of a 
marriage heretofore contracted be known to exist, the parties may join in 
a written declaration of such marriage, substantially showing: 

1. The names, ages, and residences of the parties; 

2. The fact of marriage; 

3. That no record of such marriage is known to. exist. 

Such declaration must be subscribed by the parties and attested by at 
least three witnesses. 


History: En. Sec. 86, Civ. C. 1895; re-en. Sec. 3632, Rev. C. 1907; re-en. Sec. 5725, 
R. C. M. 1921. Cal. Civ. C. Sec. 76. 


5726. Declaration to be acknowledged and recorded. Declarations of 
marriages must be acknowledged and recorded in a like manner as marriage 
certificates. 


History: En. Sec. 87, Civ. C. 1895; re-en. Sec. 3633, Rev. C. 1907; re-en. Sec. 5726, 
R. OC. M. 1921. Cal. Civ. C. Sec. 77. 


5727. Action to determine validity. If either party to any marriage de- 
nies the same, or refuses to join in a declaration thereof, the other may 
proceed, by action in the district court, to have the validity of the marriage 
determined and declared. 

History: En. Sec. 88, Civ. C. 1895; provided for by this section negatives the 
re-en. Sec. 3634, Rev. C. 1907; re-en. Sec. existence of the right of action for jacti- 


5727, R. C. M. 1921. Cal. Civ. C. Sec. 78. - tation of marriage. Sell v. Sell, 58 M 
Operation and Effect 329, 334, 193 P 561. 


The protection of the marital relation 


CHAPTER 5 


ANNULLING MARRIAGE 


Section 5728. Void marriages. 
5729. Causes for annulling marriages. 
5730. Actions therefor—when and by whom commenced. 
5731. Children of annulled marriage. 
5732. Custody of children. 
5733. Effect of judgment of nullity. 


5728. Void marriages. Hither party to an incestuous or void marriage 
may proceed, by action in the district court, to have the same so declared. 


History: En. Sec. 100, Civ. C. 1895; re-en. Sec. 3635, Rev. C. 1907; re-en. Sec. 5728, 
R. C. M. 1921. Cal. Civ. C. Sec. 80. j 


ates (5a) 830 5729. Causes for annulling marriages. A marriage may be annulled 


gis Sub. 1, 
173 P.(2d) 118, 
119 


ror any of the following causes, existing at the time of the marriage: 


1. That the party in whose behalf it 1s sought to have the marriage 
annulled was under the age of legal consent, and such marriage was con- 
tracted without the consent of his or her parents or guardian, or person 
having charge of him or her; unless, after attaining the age of consent, 
such party for any time freely cohabited with the other as husband or wife. 

2. That the former husband or wife of either party was living, and 
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the marriage with such former husband or wife was then in force. 

3. That either party was of unsound mind, unless such party, after 
coming to reason, freely cohabited with the other as husband or wife. 

4. That the consent of either party was obtained by fraud, unless such 
party afterward, with full knowledge of the facts constituting the fraud, 
freely cohabited with the other as husband or wife. 

5. That the consent of either party was obtained by force, unless such 
party afterwards freely cohabited with the other as husband or wife. 

6. That either party was, at the time of marriage, physically incapable 
of entering into the married state, and such ineapacity continues, and 
appears to be incurable. 


History: En. Sec. 110, Civ. C. 1895; Operation and Effect 
re-en. Sec. 3636, Rev. C. 1907; re-en. Sec. 
5729, R. C. M. 1921. Cal. Civ. C. Sec. 82, 
Based. on Field Civ. C. 54. 


To justify annulment of a marriage con- 
tract because of mental incompetency of 
one of the parties, there must be clear and 


NOTE.—See note to section 5736 for ear- convincing proof that such party was so 
lier history and State ex rel. Wooten v. incompetent at the time the contract was 
District Court, 57 M 517, 189 P 233. eutered into. Murphy v. LaChapelle, 95 


M 36, 38, 24 P 2d 131. 


5730. Actions therefor—when and by whom commenced. An action 
to obtain a decree of nullity of marriage, for causes mentioned in the 
preceding section, must be commenced within the periods and by the 
parties, as follows: 

1. For causes mentioned in subdivision 1: By the party to the marriage 
who was married under the age of legal consent within two years after 
arriving at the age of consent; or by a parent, guardian, or other person 
having charge of such non-aged male or female, at any time before such 
married minor has arrived at the age of legal consent. 

2. For causes mentioned in subdivision 2: By either party during the 
life of the other, or by such former husband or wife. | 

3. For causes mentioned in subdivision 3: By the party injured, or 
relative or guardian of the party of unsound mind, at any time before the 
death of either party. 

4. For causes mentioned in subdivision 4: By the party injured, within 
two years after the discovery of the facts constituting the fraud. 

5. For causes mentioned in subdivision 5: By the injured party, within 
two years after the marriage. 

6. For causes mentioned in subdivision 6: By the injured party, within 
four years after the marriage. 

History: En. Sec. 111, Civ. C. 1895; re-en. Sec. 3637, Rev. C. 1907; re-en. Sec. 5730, 
R. C. M. 1921. Cal. Civ. C. Sec. 83. 

5731. Children of annulled marriage. Where marriage is annulled, on 
the ground that a former husband or wife was living, and it is adjudged 
that the subsequent marriage was contracted in good faith, and with the 
full belief of the parties, or either of them, that the former husband or wife 
was dead, or where a marriage is annulled on the ground of insanity, 
children begotten before the judgment must be specified in the judgment, 
and are legitimate and entitled to succeed in the same manner as legitimate 


children to the estate of both parents. 
History: En. Sec. 112, Civ. C. 1895; re-en. Sec. 3638, Rev. C. 1907; re-en. Sec. 5731, 
R. C. M. 1921. Cal. Civ. C. Sec. 84. Based on Field Civ. C. Sec. 56. 
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5732. Custody of children. The court must award the custody of the 
ehildren of a marriage annulled on the ground of fraud or force to the 
innocent parent, and may also provide for their education and maintenance 
out of the property of the guilty party. 


History: En. Sec. 113, Civ. C. 1895; re-en. Sec. 3639, Rev. C. 1907; re-en. Sec. 5732, 
R. C. M. 1921. Cal. Civ. C. Sec. 85. Field Civ. C. Sec. 57. 


5733. Effect of judgment of nullity. A judgment of nullity of marriage 
rendered is conclusive only as against the parties to the action and those 
claiming under them. 


History: En. Sec. 114, Civ. C. 1895; re-en. Sec. 3640, Rev. C. 1907; re-en. Sec. 5733, 
R. C. M. 1921. Cal. Civ. C. Sec. 86. 


CHAPTER 6 
DISSOLUTION OF MARRIAGE—DIVORCE 


Section 5734. Marriage—how dissolved. 
5735. Effect of divorcee. 
5736. Causes for divorcee. 
5737. Adultery defined. 
5738. Extreme cruelty defined. 
5739. Desertion, what constitutes. 
5740. Who commits desertion. 
5741. Separation by consent not desertion. 
5742. Separation and intent. 
5743. Consent to separation revocable. 
5744. Desertion—how cured. 
5745. Husband may select home. 
5746. If place unfit, desertion on part of husband. 
5747. Wilful neglect, what constitutes. 
5748. Habitual intemperance, what constitutes. 
5749. Desertion, neglect, or habitual intemperance for one year. 
5750. Divorces denied, on showing what. 
5751. Connivance, what constitutes. 
5752. Collusion, what constitutes. 
5753. Condonation, what constitutes. 
5754. Requisites to condonation. 
5755. Condonation implies what. 
5756. Evidence of condonation. 
5757. When condonation can only be made. 
5758. Concealment of facts in certain cases makes condonation void. 
5759. Condonation—how revoked. 
5760. Recrimination, what constitutes. 
5761. Condonation in a recriminatory defense 
5762. Divorce—when denied. 
5763. Lapse of time establishes certain presumptions. 
5764. Presumptions may be rebutted. 
5765. Limitation of time. 
5766. Period of residence required to entitle plaintiff to divorcee. 
5767. Divorce not granted by default. alone, ete. 
5768. Relief may be adjudged, when divorcee is denied. 
5769. Expenses of action—alimony. 
5770. Orders respecting custody of children. 
5771. Support of wife and children on divorce or separation granted to wife. 
5772. Security for maintenance and alimony. 
5773. If wife has sufficient support, court may withhold allowance. 
5774. Property may be subjected to support and education of children. 
5775. Legitimacy of issue—divorce for adultery of husband. 
5776. Same—divorce for adultery of wife. 
5777. Disposition of homestead on divorce. 
5778. Same—order of court concerning. 
5779. Same—subject to revision on appeal. 
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5780. Poor woman may sue without costs. 
5781. Notice of application for alimony. 


5734. Marriage—how dissolved. Marriage is dissolved only: 
1. By the death of one of the parties; or, 
2. By a judgment of a court of competent jurisdiction. 


History: En. Sec. 130, Civ. C. 1895; re-en. Sec. 3641, Rev. C. 1907; re-en. Sec. 


5734, 


mR. CoM. 1921) Cal. Civ. C.Sec."90. 
‘ ; : ; 5735 
5735. Effect of divorce. The effect of a judgment of divorce is to 165 P, 24 297 
restore the parties to the state of unmarried persons. 
History: En. Sec. 131, Civ. C. 1895; Operation and Effect 
re-en. Sec. 3642, Rev. C. 1907; re-en. Sec. A decree of divorce, absolute on its face 
5735, R. C. M. 1921. Cal. Civ. C. Sec. 91. and duly entered by a court of competent 
jurisdiction, bars the subsequent assertion 
of dower. O’Malley v. O’Malley, 46 M 
549, 556, 129 P 501. 
5736. Causes for divorce. Absolute divorces, or separations from bed pre ties 
and board, or decrees for separate maintenance, may be granted for any = wi 85 
t : : e€cs 
of the following causes: pp. 108, 109 
1. Adultery; 5736.1 
n 
> Extreme cruelty : Le. 87 G5 
3. Wilful desertion; io te 109 
4. Wilful neglect; Stated as 
5. Habitual intemperance; Secs, ae = 
~ . . a s 5 c 185 
6. Conviction of felony. pp. 418, 419 
History: Earlier acts concerning di- References 736.1 
vorce; Sections 1 to 5, pp. 430 and 431, aia; ete 
Bannack Statutes; re-enacted as sections Cited or applied as section 132, Civil coo 
1 to 5, pp. 457 and 458, Codified Statutes Code, before amendment, in Bordeaux Vv. (Act does 
1871; re-enacted as sections 507 to 511, SBordeaux, 30 M 36, 42, 75 P 524; as sec- not so 


Fifth Division Revised Statutes 1879; re- 
enacted as sections 999 to 1003, Compiled 
Statutes 1887. 

This section En. Sec. 132, Civ. C. 1895; 
amd. Sec. 1, Ch. 118, L. 1907; re-en. Sec. 


tion 3643, Revised Codes, in Decker v. 
Decker, 56 M 338, 185 P 168; State ex rel. 
La Point v. District Court, 69 M 29, 31, 
220 P 88, Giebler v. Giebler, 69 M 347, 350, 
222 P 436; Clem v. Clem, 97 M 570, 575, 


state) 


36 P 2d 1034; Carboni v. Carboni, 99 M 
279, 43 P 2d 634. 


3643, Rev. C. 1907; re-en. Sec. 5736, 
R. C. M. 1921. Cal. Civ. C. Sec. 92. 


5737. Adultery defined. Adultery is the voluntary sexual intercourse 
of a married person with a person other than the offender’s husband or wife. 


History: En. Sec. 133, Civ. C. 1895; re-en. Sec. 3644, Rev. C. 1907; re-en. Sec. 5737, 
Os 1921) Cal. Civ. C..Sec.. 93: 


5738. Extreme cruelty defined. Extreme cruelty is the infliction, or Bess nae 
threat of grievous bodily injury, or of bodily injury dangerous to life, or 64 : 
the repeated infliction or threat of bodily injury or personal violence upon \S788 oa) 535 
the other party by one party to the marriage, or the repeated publication __ 
or utterance of false charges against the chastity of the wife by the husband, 142 P. (2d) 216 
or the infliction of grievous mental suffering upon the other by one party i 
to the marriage, by a course of conduct towards or treatment of one party \573 segn od 
to the marriage by the other, existing and persisted in for a period of one 499, 200 
(1) year before the commencement of the action for divorce, which justly | 5738 
and reasonably is of such a nature and character as so to ae oy the peace | ees (2) <a 
of mind and happiness of the injured party, or entirely to defeat the proper 
and legitimate objects of marriage, or to render the continuance of the 
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186 P. (2) 504 | 
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married relation between the parties perpetually unreasonable or intolerable 


to the injured party. 


History: En. Sec. 134, Civ. C. 1895; 
re-en. Sec. 2, Ch. 118, L. 1907; re-en. Sec. 
3645, Rev. C. 1907; re-en. Sec. 5738, 
R. C. M. 1921; amd. Sec. 1, Ch. 22, L. 1931. 
Cal. Civ. C. Sec. 94. 

Complaint 

Grievous bodily injury or bodily injury 
dangerous to life are ultimate facts which 
must be pleaded and proved in order to 
entitle plaintiff to a divorce on the ground 
of extreme cruelty. Ryan v. Ryan, 33 M 
406, 409, 84 P 494. 

Id. A complaint in an action for divorce 
upon the ground of extreme cruelty, in 
that defendant struck, beat, and choked 
plaintiff and otherwise brutally treated 
her, but which omitted to allege that the 
acts of defendant produced grievous bodily 
injury or bodily injury dangerous to life, 
failed to state a cause of action. 

A complaint in an action for divorce 
drawn under the clause of this section, de- 
fining “extreme cruelty” as the infliction 
of grievous mental suffering caused by 
conduct of the defendant therein described, 
is sufficient if the acts of cruelty destroy 
the peace of mind and happiness of the 
plaintiff. Bickford v. Bickford, 94 M 314, 
317, 22 P 2d 306. 

Continuous Nagging 

Continuous nagging of one spouse by the 
other may constitute extreme cruelty for 
the infliction .of which an action for di- 
voree lies under this section. Putnam v. 
Putnam, 86 M 135, 139 et seq., 282 P 855. 

Desertion Due to Cruelty 


Held, that this section and section 5740, 
R. C. M. 1921, providing that departure or 
absence of one spouse from the family 
dwelling because of cruelty on the part of 
the other, shall constitute desertion by such 
other are in pari materia and must be con- 
strued together; that therefore the conten- 
tion of defendant wife charged with deser- 
tion because of infliction of cruelty upon 
the husband by reason of which he was 
compelled to leave the family home, that 


5739. Desertion, what constitutes. 


the cruelty mentioned in 5740, R. C. M. 
1921, means the infliction of personal vio- 
lence and not the cruelty as defined by 
this section, to-wit, the infliction of griev- 
ous mental suffering, may not be _ sus- 
tained; in either event the guilty party is 
the deserter. Putnam v. Putnam, 86 M 
135, 1389 et seq., 282 P 855. 


Extreme Cruelty Not Definable 


The term “extreme! cruelty” for which, 
under this section, a divorce may be 
granted is incapable of inelusive and ex- 
clusive definition, and whether an offend- 
ing spouse has been guilty of such cruelty 
is solely a question of fact determinable 
from all the testimony presented. Williams 
v. Williams, 85 M 446, 449, 278 P 1009. 


What Are Determining Factors 


The particular acts of cruelty of which 
complaint is made in a divorce proceeding 
are not in themselves determining factors 
in deciding whether a divorcee on the 
ground of extreme cruelty shall be granted, 
but the question is whether the acts of 
cruelty are of such a nature and character 
as to destroy the peace of mind and hap- 
piness of the injured party. Williams v. 
Williams, 85 M 446, 449, 278 P 1009. 

Whiie this section, defining extreme 
cruelty for which an action for divorce 
lies, does not in terms provide that re- 
peated false and malicious accusations by 
the wife charging the husband with mari- 
tai infidelity shall constitute cruelty on 
her part, such accusations may inflict 
grievous mental suffering so as to destroy 
the peace of mind and happiness of the 
husband and to render the continuance of 
the marriage relation between the parties 
perpetually unreasonabe and intolerable to 
him and, therefore, justify divorce under 
the above section. Putnam v. Putnam, 86 
M 135, 139 et seq., 282 P 855. 

References 

Giebler v. Giebler, 69 M: 347, 350, 222 
P 4386; Poague v. Poague, 87 M 433, 434, 
288 P 454. 


Wilful desertion is the voluntary 


separation of one of the married parties from the other with intent to desert. 


History: En. Sec. 135, Civ. C. 1895; 
re-en. Sec. 3646, Rev. C. 1907; re-en. Sec. 
5739, R. C. M. 1921. Cal. Civ. C. Sec. 95. 


Alimony 

Where the husband is granted a divorce 
for the wife’s wilful desertion, the court 
has no authority, under section 5771, 
R. C. M. 1921, to allow the wife permanent 
alimony. Albrecht v. Albrecht, 83 M 37, 
39, 269 P 158. 


Allowance of Attorney Fees to Wife 
While under the provision of section 


5769, R. C. M. 1921, the district court has 
discretionary power in a divorce action to 
compel the husband, during the pendency 
of the action, upon a proper showing by 
the wife, to provide the means to enable 
her to prosecute or defend the action, ita 
power in this regard as to allowance of 
counsel fees is limited to the time when 
the action is pending, subject to the excep- 
tion that allowance for past services may 


ba made upon a showing of its necessity in 
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order to enable her to continue her prose- 
cution or defense. Albrecht v. Albrecht, 
85 M 37, 39, 269 P 158. 

Delay in Bringing Action 

Where a delay of several years in bring- 
ing an action for divorce against a wife, 
on the grounds of wilful desertion, ex- 
treme: cruelty and habitual drunkenness, 
was caused by plaintiff’s desire to support 
defendant during a period of two and one- 
half years deemed necessary to effect a 
cure of a venereal disease with which she 
was afflicted, it was not so “unreasonable” 
within. the meaning of section 5762, 
kh. C. M. 1921, as to warrant dismissal of 
the action because of laches. Ward v. 
Ward, 81 M 587, 601, 264 P 667. 


When Separation Is a Bar 

This definition implies that the separa- 
tion is without justification. Facts held 
sufficient justification for plaintiff’s act in 
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leaving without being guilty of wilful de- 
sertion. Farwell v. Farwell, 47 M 574, 581, 
133 P 958. 

While desertion may be cured before the 
expiration of the period which will make 
it a ground for divorcee, by the return of 
the erring party soliciting condonation, 
where the wife was guilty of desertion by 
causing the husband to depart from the 
home because of cruelty on her part and 
threats of bodily harm and she made no 
advances for reconciliation, a consequent 
separation was not a voluntary one, such 
as thereafter to bar action for divorce on 
that ground. Ward v. Ward, 81 M 587, 
601, 264 P 667. 


References 


Cited or applied as section 3646, Revised 
Codes, in Decker v. Decker, 56 M 338, 344, 


185 P 168; Putnam v. Putnam, 86 M 135, © 


141, 282 P 855; Clem v. Clem, 97 M 570, 
575,36 P 2d 1034. 


5740. Who commits desertion. Departure or absence of one party from 
the family dwelling-place, caused by cruelty or threats of bodily harm from 
which danger would be reasonably apprehended from the other, is not 
desertion by the absent party, but it is desertion by the other party. 


History: En. Sec. 136, Civ. C. 1895; 
re-en. Sec. 3647, Rev. C. 1907; re-en. Sec. 
5740, R. C. M. 1921. Cal. Civ. C. Sec. 
98. 


Operation and Effect 


While desertion may be cured before 
the expiration of the period which will 
make it a ground for divorce, by the re- 
turn of the erring party soliciting condona- 
tion, where the wife was guilty of deser- 
tion by causing the husband to depart 
from the home because of cruelty on her 
part and threats of bodily harm and she 
made no advances for reconciliation, a 
consequent separation was not a voluntary 
one, such as thereafter to bar action for 
divoree on that ground. Ward v. Ward, 
81 M 587, 601, 264 P 667. 


Held, that section 5738, R. C. M. 1921, 
and this section, providing that departure 
or absence of one spouse from the family 


dwelling because of cruelty on the part 
of the other, shall constitute desertion by 
such other are in pari materia and must 
be construed together; that therefore the 
contention of defendant wife charged with 
desertion because of infliction of cruelty 
upon the husband by reason of which he 
was compelled to leave the family home, 
that the cruelty mentioned in this section 
means the infliction of personal violence 
and not the cruelty as defined by section 
5738, R. C. M. 1921, the infliction of griev- 
ous mental suffering, may not be sustained; 
in either event, the guilty party is the 
deserter. Putnam v. Putnam, 86 M 135, 
141, 282 P 855. 


References 


Cited or applied as section 3647, Revised 
Codes, in Decker v. Decker, 56 Mont. 338, 
344, 185 Pac. 168. 


5741. Separation by consent not desertion. Separation by consent, with 
or without the understanding that one of the parties will apply for a divoree, 


is not desertion. 


History: En. Sec. 137, Civ. C. 1895; 
re-en. Sec. 3648, Rev. C. 1907; re-en. Sec. 
5741, R. C. M. 1921. Cal. Civ. C. Sec. 99. 

Operation and Effect 

Where an agreement of separation be- 
tween husband and wife did not contain 
2% covenant, express or implied, not to 


. 
wt 


sue for divorce for past offenses, the ex- 
istence of the agreement is not a bar to 
such an action. Ward v. Ward, 81 M 587, 
601, 264 P 667. 


References 


Clem vy. Clem, 97 M 570;.575, 36 P 2d 
1034. 
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177 P.(2d) 871 
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5742. Separation and intent. 
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Absence or separation, proper in itself, 


becomes desertion whenever the intent to desert is fixed during such 


absence or separation. 


History: En. Sec. 138, Civ. C. 1895; re-en. Sec. 3649, Rev. C. 1907; re-en. Sec. 5742, 


R. C. M. 1921. Cal. Civ. C. Sec. 100. 


5743. Consent to separation revocable. 


Consent to a separation is a 


revocable act, and if one of the parties afterwards, in good faith, seeks a 
reconciliation and restoration, but the other refuses it, such refusal is 


desertion. 


History: En. Sec. 139, Civ. C. 1895; 
re-en. Sec. 3650, Rev. C. 1907; re-en. Sec. 
5743, R. C. M. 1921. Cal. Civ. C. Sec. 101. 


Effect of Action for Divorce on Separa- 
tion 


In case of separation by consent, consent 
is not revoked by the fact that the hus- 
band fails to support his wife, when she 
does not complain, nor because he attempts 
to secure a divorce, where she is trying to 
do the same thing. Bordeaux v. Bordeaux, 
42 M 102, 116, 115 P 25. 


Effect of Conditional Offer of Reconcili- 
ation 


While an offer of reconciliation, in or- 
der to be classed as one made in good faith, 
must be free from improper qualifications 
and conditions, one made by the husband 
coupled with the condition that the wife 
give up her attachment for one of her 
rcomers may not be said to have been bur- 
dened with an improper condition. Gieb- 
‘ler v. Giebler, 69 M 347, 350, 222 P 436. 


Effect of Separation on Marital Status 


A separation agreement does not change 
the legal status of husband and wife; they 
are still such, subject to certain duties and 
obligations which the law imposes upon 
the parties. Giebler v. Giebler, 69 M 347, 
350, 222 P 436. 


Offer of Reconciliation—Pleading 


In pleading, whatever is necessarily im- 
plied in or reasonably to be inferred from 
an allegation must be taken as directly 
averred; and under that rule, an allegation 
in the cross-complaint of the wife, above 
referred to, that plaintiff husband had re- 
fused to maintain further marital relations 
with defendant, was equivalent to averring 
an offer to return, i. e., that she had sought 
reconciliation, which was refused, refusal 
in such circumstances constituting deser- 
tion on the part of the husband. Clem v. 
Clem, 97 M 570, 575, 36 P 2d 1034. 


5744. Desertion—how cured. 


Refusal of Offer of Reconciliation Is 
Desertion 


Where a separation has once been estab- 
lished by mutual agreement, express or im- 


' plied, it will be presumed to continue until 


one of the parties revokes consent and in 
good faith seeks reconciliation and restora- 
tion; whereupon the party rejecting the 
overtures thus made is guilty of desertion. 
Bordeaux v. Bordeaux, 43 M 102, 110, 115 


P 25. 


The theory of this section is that, where 
both parties have consented, neither can 
allege that the act of the other is wrong- 
ful, until consent has been revoked, thougn 
each may at the time of the separation 
have intended to abandon the other. Bor- 
deaux v. Bordeaux, 43 M 102, 110, 115 P 
25; citing upon this point Benkert v. Benk- 
ert, 32 Cal. 468; Herold v. Herold, 47 N. J. 
Eq. 210, 20 Atl. 375; 9 L. R. A. 696. 

Where the parties in an action for di- 
vorce on the ground of desertion had lived 
apart for some years, evidence showing 
that the separation had been by mutual 
consent, that an offer of reconciliation 
made by the plaintiff husband was made 
in good faith, and that defendant capri- 
ciously rejected it, was sufficient under 
this section to make out a case of deser- 
tion on the part of the wife, and to entitle 
plaintiff to the relief demanded. Bordeaux 
v. Bordeaux, 43 M 102, 118, 115 P 25. 

Where husband and wife were living 
apart under a separation agreement, an of- 
fer of reconciliation made by the husband 
was not open to the charge that it was not 
made in good faith in the absence of a 
showing that at the time it was made he 
had secured and furnished a home for him- 
self and wife, the statute not imposing 
such burden, and section 5745, R. C. M. 
1921, providing that it is the privilege of 
the husband to choose any reasonable place 
of abode or mode of living, and if the 
wife does not conform thereto it is deser- 
tion. Giebler v. Giebler, 69 M 347, 350, 
222 P 436. 


If one party deserts the other, and before 


the expiration of the statutory period required to make the desertion a 
cause of divorce, returns and offers in good faith to fulfil the marriage 
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contract, and solicits condonation, the desertion is cured. If the other party 
refuse such offer and condonation, the refusal shall be deemed and treated 
as desertion by such party from the time of refusal. 


History: En. Sec. 140, Civ. C. 1895; References 


re-en Sec. 3651, Rev. C. 1907; re-en. Sec. Ward v. Ward. 81 M 587. 601. 264 P 667: 
5744, R. C. M. 1921. Cal. Civ. C. Sec. 102. pamm vy. Damm, 82 M 239, 247, 266 P 410; 


Goodwin v. Elm Orlu Min. Co. et al., 83 M 
182, 160, 269 P 403. 


5745. Husband may select home. The husband may choose any reason- | ea 
able place or mode of living, and if the wife does not conform thereto, it is 177 P.(2d) 871 
desertion. 


History: En. Sec. 141, Civ. C. 1895; there, requested the wife to accompany 
re-en. Sec. 3652, Rev. C. 1907; re-en. Sec. him but met with the declaration that she 
5745, R. C. M. 1921. Cal. Civ. C. Sec. 103. would never again go there, such refusal 

Operation and Effect constituted desertion on her part, in the 

The husband is ordinarily the head of | absence of proof that the home was not 
the family, and has the right to select the ® fit place in which to live or that her 
home, but he loses such right where he vYefusal to return was the result of his in- 
abandons his wife. Mennell v. Wells, 51 ability. to pay for her transportation. 


M 141, 148, 149 P 954. Damm v. Damm, 82 M 239, 247, 266 P. 410. 
Where husband and wife were living A mere showing that parties are mar- 
apart under a separation agreement, an of- ried may raise a presumption that the 


fer of reconciliation made by the husband wife is legally entitled to be supported 
was not open to the charge that it was not by the husband, but where the evidence 
made in good faith in the absence of a showed that at the time the husband was 
showing that at the time it was made he injured in the course of his employment 
had secured and furnished a home for him- she was and had been for four years liv- 
self and wife, the statute not imposing ing apart from him and had refused to 
such burden, and this section providing return to the home provided by him be- 
that it is the privilege of the husband to cause he declined to also receive as a 
choose any reasonable place of abode or member of the household her son by: a 
mode of living, and if the wife does not fcrmer marriage who was capable of car- 
conform thereto it is desertion. Giebler. ing for himself, which the husband was 
v. Giebler, 69 M 347, 222 P 436. not required to do under section 5846, 

Where a husband having a home in this’ R. C. M. 1921, her refusal was unreasona- 
state removed temporarily to a city in ble and constituted desertion on her part. 
another state and on returning to his home Goodwin v. Elm Orlu Min. Co. et al., 83 
in Montana with intention of remaining M 152, 160, 269 P 403. 


5746. If place unfit, desertion on part of husband. If the place or mode 
of living selected by the husband is unreasonable and grossly unfit, and the 
wife does not conform thereto, it is desertion on the part of the husband 
from the time her reasonable objections are made known to him. 


History: En. Sec. 142, Civ. C. 1895; maintenance held sufficient to state a 
re-en. Sec. 3653, Rev. C. 1907; re-en. Sec. cause of action under this section. Decker 
5746, R. C. M. 1921. Cal. Civ. C. Sec. v. Decker, 56 M 338, 185 P 168. 

104. References 
Operation and Effect Goodwin v. Elm Orlu Min. Oo. et al., 
Complaint in an action for separate &* M 152, 160, 269 P 403. 


5747. Wilful neglect, what constitutes. Wilful neglect is the neglect of 
the husband to provide for his wife the common necessaries of life, he 
having the ability to do so; or it is the failure to do so by reason of idleness, 


profligacy, or dissipation. 


History: En. Sec. 143, Civ. C. 1895; References 
re-en. Sec. 3654, Rev. C. 1907; re-en. Sec. Cited or applied as section 3654, Re- 
' 5747, R. C. M. 1921. Cal. Civ. C. Sec. 105. vised Codes, in Farwell v. Farwell, 47 M 
| 574, 580, 1383 P 958; State ex rel. La Point 
v. District Court, 69 M 29, 31, 220 P 88. 


" 


5749 
182 P. (2) 483 
186 P. (2) 504 | 


9748-5751 


5748. Habitual intemperance, what constitutes. 


DIVORCE 
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Habitual intemperance 


is that degree of intemperance from the use of intoxicating drinks which 
disqualifies the person a great portion of the time from properly attending 


to business. 


History: En. Sec. 144, Civ. C. 1895; re-en. Sec. 3655, Rev. C. 1907; re-en. Sec. 5748, 


R. C. M. 1921. Cal. Civ. C. Sec. 106. 


5749. Desertion, neglect, or habitual intemperance for one year. 


Willful 


desertion, wilful neglect, or habitual intemperance must continue for the 
space of one year before there is a ground for divorce. 


145, Civ. C. 1895; 
re-en. Sec. 3656, Rev. C. 1907; re-en. Sec. 
5749, R. C. M. 1921. Cal. Civ. C. Sec. 107. 


Operation and Effect 


History: En. Sec. 


This section has no application to an 
action for separate maintenance on the 
ground of wilful desertion. Decker v. 
Decker, 56 M 338, 185 P 168. 

Desertion does not constitute a ground 
for divorce unless it has continued for one 
year. (This section.) The court in grant- 
ing plaintiff husband a decree on that 
ground because of defendant’s conduct 
causing him to leave the home on account 
of cruelty on her part, found that the 


5750. Divorces denied, on showing what. 


upon showing: 


1. Connivance; 
-2. Collusion; 

3. Condonation ; 

4. Recrimination. 


History: En. Sec. 160, Civ. C. 1895; 
re-en. Sec. 3658, Rev. C. 1907; re-en. Sec. 


5750, R. C. M. 1921. Cal. Civ. C. Sec. 111. 
References 
Cited or applied as section 160, Civil 


Code, in Bordeaux v. Bordeaux, 30 M 36, 
5751. 


Connivance, what constitutes. 


evidence was just as strong that he left 
more than a year before the action was be- 
gun as that he left seven months later 
than the date alleged, as contended by de- 
fendant. Held, that, according to the 
finding, the evidence was evenly balanced 
or in equilibrium on this vital issue; hence 
plaintiff did not sustain the burden of 
proof by a preponderance of the evidence, 
and decree in his favor was error. Put- 
nam v. Putnam, 86 M 135, 141, 282 P 855, 


References 


Cited or applied as section 3656, Revised 
Codes, in State ex rel. Cotter v. District 
Court, 49 M 146, 150, 140 P 732. 


Divorces must be denied 


42, 775 P 524, Bordeaux v. Bordeaux, 32 M 
159, 165, 80 P 6; as section 3658, Revised 
Codes, in State ex rel. Cotter v. District 
Court, 49 M 146, 150, 140 P 732; Cooper v. 
Cooper, 92 M 57, 65, 10 P 2d 939. 


Connivanee is the corrupt consent 


of one party to the commission of the acts as the other, constituting the 


cause of divorce. 


History: En. Sec. 161, Civ. C. 1895; 
re-en. Sec. 3659, Rev. C. 1907; re-en. Sec. 
5751, R. C. M. 1921. Cal. Civ. C. Sec. 112. 


Operation and Effect 


Connivance is little less than a crime 
generally, and may constitute a crime un- 
der certain circumstances. The fact that 
the plaintiff, suspecting his wife of adul- 
tery, laid a trap and caught her flagrante 
delicto, thereby securing evidence to be 
used by him in his divorce proceeding, is 
not sufficient to charge him with con- 
nivance so long as he was not in any re- 
spect responsible for her adulterous act. 
Farwell v. Farwell, 47 M 574, 578, 133 P 
958. 


Where in an action for divorcee against 
the husband on the ground of cruelty the 
latter by cross-complaint charged the wife 


with desertion, the fact that he during the 


wife’s absence from his home before com- 
mencement of the action made regular 
monthly payments to her, as well as some 
after its commencement, for her support 
did not preclude him from contending that 
she was a deserter, nor amount to a “cor- 
rupt consent” to her acts of desertion with- 
in the meaning of this section, defining 
“connivance,” which, under the ’ preceding 
section, bars divorce. Cooper v. Cooper, 
92 M BY, 65, 10 P 2d 939. 
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5752. Collusion, what constitutes. Collusion is an agreement between 
husband and wife that one of them shall commit, or appear to have com- 
mitted, or to be falsely represented in court as having committed, acts 
constituting a cause of divorce, for the purpose of enabling the other to 


obtain a divorce. 


History: Earlier statutes relative to 
collusion were section 4, p. 430, Bannack 
Statutes; re-enacted as section 4, p. 458, 
Codified Statutes 1871; re-enacted as sec- 
tion 570, Fifth Division Revised Statutes 
1879; re-enacted as section 1002, Fifth Di- 
vision Compiled Statutes 1887. 


5753. Condonation, what constitutes. 


This section en. Sec. 162, Civ. C. 1895; 
re-en. Sec. 3660, Rev. C. 1907; re-en. Sec. 
5752, R. C. M. 1921. Cal. Civ. C. Sec. 114. 


References 
In re Huppe, 92 M 211, 218, 11 P 2d 793. 


Condonation is the conditional 


forgiveness of a matrimonial offense constituting a cause of divorce. 


History: En. Sec. 163, Civ. C. 1895; 
re-en. Sec. 3661, Rev. C. 1907; re-en. Sec. 
5753, R. C. M. 1921. Cal. Civ. C. Sec. 115. 


5754. Requisites to condonation. 


essary to condonation: 


References 
Bickford y. 
DOE eo OE 


3ickford, 94 M 314, 319, 


The following requirements are nec- 


1. A knowledge on the part of the injured party of the facts constitut- 


ing the cause of divorce. 


2. Reconciliation and remission of the offense by the injured party. 
3. Restoration of the offending party to all marital rights. 


History: En. Sec. 164, Civ. C. 1895; 
re-en. Sec. 3662, Rev. C. 1907; re-en. Sec. 
5754, R. C. M. 1921. Cal. Civ. C. Sec. 116. 


5755. Condonation implies what. 


References 

Cited or applied as section 164, Civil 
Code, in Bordeaux v Bordeaux, 30 M 36, 
43, 75 P 524. 


Condonation implies a condition sub- 


sequent, that the forgiving party must be treated with conjugal kindness. 


History: En. Sec. 165, Civ. C. 1895; 
re-en. Sec. 3663, Rev. C. 1907; re-en. Sec. 
5755, R. C: M. 1921. Cal. Civ. C. Sec. 117. 


5756. Evidence of condonation. 


References 
Bickford v. Bickford, 94 M 314, 319, 22 
PP. 2dt30o: 


Where the cause of divorcee consists of 


a course of offensive conduct, or arises, in cases of cruelty, from successive 


acts of ill-treatment, which may, 


ageregately, 


constitute the offense, 


cohabitation, or passive endurance, or conjugal kindness, shall not be 
evidence of condonation of any of the acts constituting such cause, unless 
accompanied by an express agreement to condone. 


History: En. Sec. 166, Civ. C. 1895; 
re-en. Sec. 3664, Rev. C. 1907; re-en. Sec. 
5756, R. C. M. 1921. Cal. Civ. C. Sec. 118. 


Operation and Effect 


Where an agreement of separation be- 
tween husband and wife did not contain 
a covenant, express or implied, not to sue 


for divorce for past offenses, the existence 
of the agreement is not a bar to such an 


action. Ward v. Ward, 81 M 587, 600, 264 
Pe 6607. 
References 


Bickford v. Bickford, 94 M 314, 319, 22 
F’ 2d 306. 


5757. When condonation can only be made. In cases mentioned in the 
last section, condonation can be made only after the cause of divorce has 
become complete, as to the acts complained of. 


History: En. Sec. 167, Civ. C. 1895; re-en. Sec. 3665, Rev. C. 1907; re-en. Sec. 5757, 


R. C. M. 1921. Cal. Civ. C. Sec. 119. 
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5758. Concealment of facts in certain cases makes condonation void. 
A fraudulent concealment by the offending party of facts constituting a 
different cause of divorce from the one condoned, and existing at the time 
of condonation, avoids such condonation. 


History: En. Sec. 168, Civ. C. 1895; re-en. Sec. 3666, Rev. C. 1907; re-en. Sec. 5758, 
R. C.. M. 1921, Cal. Civ. C. Sec. 120. 


5759. Condonation—how revoked. Condonation is revoked, and the 
original cause of divorce revived: | 

1. When the offending party commits acts constituting a like or other 
cause of divorcee; or, 

2. When the offending party is guilty of great conjugal unkindness, 
not amounting to a cause of divorcee, but sufficiently habitual and gross 
to show that the conditions of condonation had not been accepted in good 
faith, or not fulfilled. . 

History: En. Sec. 169, Civ. C. 1895; ness thereafter, sufficient to show that the 
re-en. Sec. 3667, Rev. C. 1907; re-en. Sec. conditions of condonation were not ac- 
5759, R. C. M. 1921. Cal. Civ. C. Sec. 121. cepted by her in good faith nor fulfilled, 

Operation and Effect it was revoked under this section, and the 
court did not err in admitting evidence of 
acts of cruelty committed prior to the date 


of the alleged condonation. Bickford v. 
Bickford, 94 M 314, 319, 22 P 2d 306. 


Where, in an action for divorcee, defend- 
ant wife interposed the defense of condo- 
nation and a resumption of marital rela- 
tions, but the record disclosed much quar- 
reling and other acts of conjugal unkind- 


5760. Recrimination, what constitutes. Recrimination is a showing by 
the defendant of any cause of divorce against the plaintiff, in bar of the 
plaintiff's cause of divorcee. 


History: En. Sec. 170, Civ. C. 1895; References 


re-en. Sec. 3668, Rev. C. 1907; re-en. Sec. Cited or applied as section 170, Civil 
5760, R. C. M. 1921. Cal. Civ. C. Sec. 122. Code, in Bordeaux v. Bordeaux, 30 M 36, 
43, 75 P 524. 


5761. Condonation in a recriminatory defense—when a bar to defense. 
When a cause 6f divorce is set up in the answer as a recriminatory defense, 
the condonation thereof is a bar to such defense unless: 

1. The condonation be revoked as provided in section 5759; or, 

2. Two years have elapsed after the condonation and before the 
accruing or completion of the cause of action alleged in the complaint. 


History: En. Sec. 171, Civ. C. 1895; re-en. Sec. 3669, Rev. C. 1907; re-en. Sec. 5761, 
R. C. M. 1921. Cal. Civ. C. Sec. 123. , 


5762. Divorce—when denied. A divorce must be denied: 

1. When the cause is adultery, and the action is not commenced within 
two years after its discovery by the injured party; or, 

2. When the cause is conviction of felony, and the action is not com- 
menced before the expiration of two years after final judgment and sentence; 

3. In all other cases where there is an unreasonable lapse of time before 
the commencement of the action. 


History: En. Sec. 172, Civ. C. 1895; divorce, asked for on the ground that 
re-en. Sec. 3670, Rev. C. 1907; re-en. Sec. defendant had been convicted of a felony, 
5762, R. C. M. 1921. Cal. Civ. C. Sec. 124. showed that two years had elapsed since 
conviction, and, in the absence of any ex- 
cuse for the delay in bringing suit, the 
Where the complaint in an action for’ court, notwithstanding defendant’s default, 
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properly denied the divorce on its own 
motion by virtue of the provisions of this 
section. Franklin v. Franklin, 40 M 348, 
350, 352, 106 P 353. 


Id. The language of this section is no 
more imperative than is that of section 
5766. Both declare that “a divorce must 
be denied,’ in the one case if the action 
is not brought within two years after 
final judgment and sentence, and in the 
other if the plaintiff has not been a resi- 
dent of the state for the required time. 
It would seem inconsistent to hold that 
in the latter case, on grounds of public 
policy, the fact must be alleged and 
proved, and that in the former it is a mat- 
ter of no concern, except to the parties, 
when the action is brought. 


The “unreasonable lapse of time” in 
bringing an action for divorcee on certain 


5763. Lapse of time establishes certain presumptions. 


DIVORCE 


59763-9766 


grounds, which under this section bars it, 
is such delay in commencing suit as estab- 
lishes the presumption that there has been 
connivance, collusion or condonation of the 
offense, with intent to continue the mar- 
riage relation notwithstanding the offense, 
but such presumption may be rebutted by 
showing reasonable grounds for the delay. 
Ward v. Ward, 81 M 587, 602, 264 P 667. 

Id. Where a delay of several years in 
bringing an action for divorce against the 
wife, on the grounds of wilful desertion, 
extreme cruelty and habitual drunkenness, 
was caused by plaintiff’s desire to support 
defendant during a period of two and one- 
half years deemed necessary to effect a 
cure of a venereal disease with which she 
was afflicted, it was not so “unreasonable” 
within the meaning of this section as to 
warrant dismissal of the action because of 
laches. 


Unreasonable 


lapse of time is such a delay in commencing the action as establishes the 
presumption that there has been connivance, collusion, or condonation of 
the offense, or full acquiescence in the same, with intent to continue the 


marriage relation, notwithstanding the commission of such offense. 


History: En: Sec. 173, Civ. C..1895; 
re-en. Sec. 3671, Rev. C. 1907; re-en. Sec. 
5763, R. C. M. 1921. Cal. Civ. C. Sec. 125. 


5764. Presumptions may be rebutted. 


References 
Ward v. Ward, 81 M 587, 603, 264 P 667. 


The presumptions arising from 


lapse of time may be rebutted by showing reasonable grounds for the delay 


in commencing the action. 


History: En. Sec. 174, Civ. C. 1895; 
re-en. Sec. 3672, Rev. C. 1907; re-en. Sec. 
5764, R. C. M. 1921. Cal. Civ. C. Sec. 126. 


References 
Ward v. Ward, 81 M 587, 603, 264 P 667. 


5765. Limitation of time. There are no limitations of time for com- 
mencing actions for divorce, except such as are contained in section 5762. 


History: En. Sec. 175, Civ. C. 1895; 
re-en. Sec. 3673, Rev. C. 1907; re-en. Sec. 
5765, R. C. M. 1921. Cal. Civ. C. Sec. 127. 


5766. Period of residence required to entitle plaintiff to divorce. A 2708 4) agg 


References 


Cited or applied as section 3673, Revised 
Codes, in State ex rel. Cotter v. District 
Court, 49 M 146, 150, 140 P 732; Ward v. 
Ward, 81 M 587, 602, 264 P 667. 


divorce must not be granted unless the plaintiff has been a resident of 
the state for one year next preceding the commencement of the action. 


History: En. Sec. 176, Civ. C. 1895; 
re-en. Sec. 3674, Rev. C. 1907; re-en. Sec. 
5766, R. C. M. 1921. Cal. Civ. C. Sec. 128. 


Operation and Effect 


The fact that plaintiff in a suit for di- 
voree has been a resident of the state for 
the statutory period of one year next pre- 
ceeding the commencement of the suit must 
be alleged in the complaint in order to con- 
fer jurisdiction of the cause upon the trial 


court. Rumping v. Rumping, 36 M 39, 40, 
9] P 1057; Eadie v. Eadie, 44 M 391, 394, 
120 P 239. See Franklin v. Franklin, 40 
M 348, 351, 106 P 353. See also Clark v. 
Clark, 64 M 386, 392, 210 P 93; Cooper v. 
Cooper, 92 M 57, 10 P 2d 939. 


In divorcee proceedings district courts 
should, under the mandate of this section, 
ex-officio inquire into the fact of plain- 
tiff’s residence—jurisdictional in its na- 
ture—and be governed accordingly. Rump- 


Mont 


@ennerre 
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5769 
174 P.(2d) 571 


(dissent) | 


5769 _ 
177 P.(2d) 871 | 
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ing v. Rumping, 36 M 39, 43, 91 P 1057. 
See Franklin v. Franklin, 40 M 348, 351, 
106 P 353. 


5767. Divorce not granted by default alone, etc. 


DIVORCE 
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The language of this section is impera- 
tive. Franklin v. Franklin, 40 M 348, 352, 
106 P 353. ; 


No divoree ean be 


granted upon the default of the defendant alone, but the cause must be 
heard in open court, and the court must require proof of all the facts 


alleged. 


History: En. Sec. 177, Civ. C. 1895; 
re-en. Sec. 3675, Rev. C. 1907; re-en. Sec. 
5767, R. C. M. 1921. Cal. Civ. C. Sec. 130. 


References 

Cited or applied as section 3675, Revised 
Codes, in State ex rel. Cotter v. District 
Court, 49 M 146, 150, 140 P 732; Clark v. 
Clark, 64 M 386, 393, 210 P 93. 


5768. Relief may be adjudged, when divorce is denied. Though judg- 
ment of divorce is denied, the court may, in its discretion, in an action for 
divorcee, provide for the maintenance of the wife and her children, or any 


of them, by the husband. 


History: En. Sec. 190, Civ. C. 1895; 
re-en. Sec. 3676, Rev. C. 1907; re-en. Sec. 
5768, R. C. M. 1921. Cal. Civ. C. Sec. 136. 


Operation and Effect 


Under this section, providing that the 
district court may, in an action for di- 
vorce, make provision for the maintenance 
of the wife even though a decree of di- 
voree is denied, held that the court did not 
abuse its discretion in an action instituted 
by the wife, in adjudging that while 
grounds for a divorce did not exist, in 


wife $50 every three months for her sup- 
port, she then being 47 years of age, and 
it appearing that all the property of the 
parties in the accumulation of which the 
wife had materially aided, was in the hus- 
band’s name. Carboni v. Carboni, 99 M 
279, 282, 43 P 2d 634. 

Id. While the codes do not in terms 
authorize a divorce a mensa et thoro,— 
from bed and board,—in effect a limited 
or partial divorcee, the effect of this sec- 
tion is much akin to such a divorce. 


References 


view of the apparent impossibility of the 
parties to live together, the husband 
should, for a period of two years, pay the 


State ex rel. La Point v. District Court, 
69 M 29, 36 et seq., 220 P 88. 

5769. Expenses of action—alimony. While an action for divorce is 
pending the court or judge may, in its or his discretion, require the husband 
to pay as alimony any money necessary to enable the wife to support 
herself or her children, or to prosecute or defend the action. When the 
husband wilfully deserts the wife, she may, without applying for a divorce, 
maintain in the district court an action against him for permanent support 
and maintenance of herself or of herself and children. During the pendency 
of such action, the court or judge may, in its or his discretion, require the 
husband to pay as alimony any money necessary for the prosecution of the 
action and for support and maintenance, and executions may issue therefor 
in the discretion of the court or judge. The final judgment in such action 
may be enforced by the court by such order or orders as in its discretion 
it may from time to time deem necessary, and such order or orders may 
be varied, altered, or revoked at the discretion of the court. 


History: Ap. p. Sec. 6, p. 431, Bannack of 
Stat.; re-en. Sec. 6, p. 458, Cod. Stat. 1871; 
re-en. Sec. 512, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1004, 5th Div. Comp. Stat. 1887; 
amd. Sec. 191, Civ. C. 1895; re-en. Sec. 


divoree, the amount which the wife 
should receive is not a certain proportion 
ot the husband’s estate, but is to be de- 
termined by the equities of the case and 
the financial condition of the parties. 


3677, Rev. C. 1907; re-en. Sec. 5769, Cummins v. Cummins, 59 M 225, 229, 195 P 
R. C. M. 1921. Cal. Civ. C. Sec. 137. 1031. 
Based on Field Civ. C. Sec. 71. Id. Where the court in a divoree pro- 


Alimony How Determined 


In awarding alimony upon final decree 
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eceding awarded the wife practically all 
the estate of the husband readily conver- 
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tible into cash to the amount of about 
$9,000, leaving to him property consisting 
of a ranch and real estate, some of which 
was unproductive, valued at $26,000, the 
decree held not open to the objection that 
the court had not fairly and reasonably 
exercised its discretion because of its re- 
fusal to increase the amount so as to make 
the award equal one-third of the husband’s 
estate. 

In a proceeding for separate mainte- 
nance or divorce in which suit money, 
counsel fees or alimony are demanded, the 
wealth of the defendant husband is di- 
rectly involved, since upon it depends the 
amount which the court in its discretion 
may allow for either purpose; hence the 
trial court did not err in permitting attor- 
neys to give testimony, as to the value of 
the services rendered by plaintiff’s at- 
torney, taking into consideration the 
wealth of the defendant. Walker v. Hill, 
90.M 111, 121, 300 P 260. 


Alimony Pending Appeal 


The supreme court has no power to al- 
low temporary alimony or suit money pend- 
ing an appeal in a divorce case. Bordeaux 
v. Bordeaux, 26 M 533, 535, 539, 69 P 103. 
See Finlen v. Heinze, 27 M 107, 118, 69 P 
829, 70 P 517; Bordeaux v. Bordeaux, 2 
M 478, 482, 75 P 359. 


Attorney’s Fee Contingent Upon Ali- 
mony Void 


A contract between an attorney and 
plaintiff in a suit for divorce, providing 
for an attorney’s fee contingent upon the 
amount of alimony recovered, is void as 
against public policy. Coleman vy. Sisson, 
71 M 435, 445, 230 P 582. 


Expenses of Action 


The district court has no power, after 
trial and judgment for the husband, t» 
compel the husband to pay for past serv- 
ices of attorneys, or expenses of the trial, 
except when such payment is necessary to 
enable the wife to continue her defense, 
or prepare and present a motion for a new 
trial or an appeal. Bordeaux v. Bordeaux, 
29 M 478, 483, 75 P 359. See also Albrecht 
v. Albrecht, 83 M 37, 46, 269 P 158. 

Defendant in an action for divorce was 
not bound to show affirmatively, on her 
application to have plaintiff pay into court 
money sufficient to defray costs already 
incurred, and those to be incurred in pre- 
senting her motion for a new trial, that 
the application was made in good fait 
and that there was a probability of her 
ultimate success in the litigation, before 
the court could properly act upon it. 
Rumping v. Rumping, 41 M 33, 36, 108 
Paid: 

Id. In an action for divorce, where the 
wife moves for suit money, she must show 
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a necessity for the allowance asked; if she 
has sufficient means of her own to meet 
the costs of suit, the application should be 
denied. 

Id. The rules governing allowances for 
suit money and expenses of litigation are 
the same as those which apply to allow- 
ances made for temporary alimony. 

Id. It was error to allow the wife a 
larger amount of suit money, in an action 
for divorce, than the testimony showed was 
necessary for the purpose to which it was 
to be applied. 

In an action for the annulment of mar- 
riage on the ground of defendant wife’s 
physical incapacity, there is no statutory 
authority for allowing her alimony pen- 
dente lite, attorney’s fees and suit money. 
The court may, however, under its equity 
jurisdiction, in such a case grant the afore- 
said allowances. State ex rel. Wooten v. 
District Court, 57 M 517, 189 P 233. 

An action against the husband for legal 
services rendered the wife in instituting 
divorce proceedings, which were dismissed 
by her soon after their commencement, did 
not lie under this section, which provides 
that while a divorce action is pending the 
court or judge may require the husband 
to pay suit money to enable the wife to 
prosecute (or defend) the action, the power 
thus conferred being exclusive and ancil- 
lary to, and not independent of, the di- 
voree action. Grimstad et al. v. Johnson 
et al., 61 M 18, 22, 201 P 314. 


Security for Costs and Alimony 


Held, that where an absolute decree of 
divorcee was granted the wife with provi- 
sion for support and maintenance of her- 
self and minor child, the court could prop- 
erly thereafter upon a showing of change 
in conditions due to the wilful fault of the 
husband, require the husband to give secur- 
ity for the payments required to be made 
to the wife; this section and section 577], 
R. C. M. 1921, relating to the matter, be- 
ing included within the provisions of sec- 
tion 5772, Id., authorizing an order to give 
reasonable security under such cireum- 
stances. Wallace v. Wallace, 92 M 489, 
499 et seq., 15. P 2d 915. 


Separate Maintenance Allowable Inde- - 
pendent of Divorce 


Held, that the district court in the ex- 
ercise of its equity jurisdiction may grant 
a wife a decree for separate maintenance, 
together with alimony, suit money and at- 
torney’s fees pending suit, asked for on 
the ground of wilful neglect, independently 
of an action for divorce, and that it is not 
divested of such jurisdiction under the 
maxim “expressio unius est exelusio al- 
terius” by the provision of this section, 
that in case of wilful desertion the wife 
may, without applying for a divorce, main- 
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5770 
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(dissent) 
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tain such an action. State ex rel. La Point 
v. District Court, 69 M 29, 31 et seq., 220 
P 88. 


Review by Supreme Court of Alimony 
Allowed 


Plaintiff, in an action for divorce on the 
ground of extreme cruelty, had no prop- 
erty in her own right or means of support 
and was in ill health; the estate of defend- 
ant amounted to approximately $20,000 
over and above his just debts and liabil- 
ities; the court awarded plaintiff $50 per 
month permanent alimony. Held, in view 
of the provision of this section, vesting in 
the district court absolute discretion as to 
the alimony to be paid by the husband, 


5770. Orders respecting custody of children. 
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and the fact that the trial court had juris- 
diction to modify its order relating to ali- 
mony at any time when considered neces- 
sary or desirable, that the decree in this 
respect was not open to reversal in the ab- 
sence of a showing of abuse of discretion. 
Boles v. Boles, 60 M 411, 413, 414, 199 
P 912. 


References 

Cited or applied as section 3677, Revised 
Codes, in Decker v. Decker, 56 M 338, 185 
P 168. Davenport v. Davenport, 69 M 405, 
409, 414, 222 P 422; Poague v. Poague, 87 
M 433, 434, 288 P 454; Carboni v. Carboni, 
99 M 279, 43 P 2d 634. 


In an action for divorcee 


the court or judge may, before or after judgment, give such direction for 


the custody, care, and education of the children of the marriage as may 


seem necessary or proper, and may at any time vacate or modify the same. 


History: Ap. p. Sec. 6, p. 431, Bannack 
Stat.; re-en. Sec. 6, p. 458, Cod. Stat. 1871; 
re-en. Sec. 512, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1004, 5th Div. Comp. Stat. 1887; 
amd. Sec. 192, Civ. C. 1895; re-en. Sec. 
3678, Rev. C. 1907; re-en. Sec. 5770, 
R. C. M. 1921. Cal. Civ. C. Sec. 138. Field 
Civ. C. Sec. 73. 


Children’s Care Paramount 


While a separation agreement entered 
into between husband and wife prior to 
divorce, by which the latter was given the 
custody of a minor child upon consenting 
to support it, and releasing the former 
from any further contributions in that be- 
half, was binding upon the parties, it was 
not binding upon the child nor the court, 
which latter could require the father to 
contribute to the child’s support notwith- 
standing the release, or permit him to visit 
it if its interests would thereby be pro- 
moted, upon condition that he first make 
such contribution. Kane vy. Kane, 53 
M 519, 524, 165 P 457. 


Duty of Court As to Custody of Children 


The court should, of its own motion, 
where the parents make no petition, in- 
quire into the facts and make the neces- 
sary order for the custody of the children, 
and must do so when moved by either 
party, irrespective of whether such party 
was in default or not in the suit, or 
whether he or she was the guilty party. 
If a mistake is made in the first instance, 
the court should remedy the same on a 
proper showing, as soon thereafter as pos- 
sible. Pearce v. Pearce, 30 M 269, 271, 
272, 76-P. 289. 

The power of the court in a divorcee suit 
to make provision for the children is not 
founded exclusively upon the next succeed- 


ing section, which is applicable to ecases_ 
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only in which the ground of divorce is the 
fault of the husband. Under the above 
section the court may, in any case, before 
or after judgment, make provision for the 
children as the circumstances require. 
Brice v. Brice, 50 M 388, 393, 147 P 164. 


In a proceeding looking to the modifica- 
tion of a decree of divorce, which made no 
provision for the custody, control, and edu- 
eation of a minor child, the infant’s wel- 
fare was of paramount consideration. Kane 
v. Kane, 53 M 519, 524, 165 P 457. 


Power to Modify Decree 


On a husband’s petition to modify a di- 
voree decree so as to permit him to visit 
his minor child, the time, place, and dura- 
tion of the visits, his conduct during such 
visits, and the extent to which he might 
have the child in his custody, were all 
proper subjects for regulation by the court. 
Kane v. Kane, 53 M 519, 525, 165 P 457. 


While a decree fixing the custody of mi- 
nor children in a divorce proceeding is fi- 
nal upon the conditions then existing, the 
court may modify it upon a showing that 
the then conditions have changed, the wel- 
fare of the children being the paramount 
consideration. Jewett v. Jewett, 73 M 591, 
595, 237 P 702. 


Id. Where by the decree in a divorce 
suit defendant husband had been awarded 
the custody of two children of tender age, 
the court finding inter alia that both par- 
ties were proper persons to have their cus- 
tody, and later the father lost his position 
necessitating his removal from the state in 
search of employment, the court was justi- 
fied in modifying the decree by awarding 
the custody of the minors to the mother 
who had remarried in the meantime and 
was able to furnish them a comfortable 
home. 
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Review By Supreme Court As to Custody 
of Children 


Where the district court found that de- 
fendant was a man much attached to his 
minor children, had at all time provided 
for them in a suitable manner and taken 
much interest in their education and gen- 
eral welfare, was a fit and proper person 
to have their care and custody, that the 
children had expressed a desire to live with 
him, and that it was for their best inter- 
est that they should be kept and raised 
together, and therefore awarded their cus- 
tody to him, subject to the right of the 
mother to visit them at reasonable times, 
the presumption obtains, nothing appear- 
ing in the record on appeal to the contrary, 
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that the court exercised the discretion 
lodged in it, and its action will be af- 
firmed. Boles v. Boles, 60 M 411, 413, 
199 P 912. 

The district judge who hears the testi- 
mony in a divorce suit in which the cus- 
tody of minor children is involved has a 
superior advantage in determining the con- 
troversy, and therefore his decision will 
not be disturbed on appeal except upon 
a clear showing of abuse of the discretion 
lodged in him. Jewett v. Jewett, 73 M 
591, 595, 237 P 702. 


References 


Wallace v. Wallace, 92 M 489, 499, 15 P 
20 915. 


Support of wife and children on divorce or separation granted to 
Where a divoree is granted for an offense of the husband, the court | 


5771 
SL ePs dy 699 
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may compel him to provide for the maintenance of the errant of the 94 P.(2d) 218 
marriage and to make such suitable allowance to the wife for her support 3¢'p..2a) 920, 


during her life, or for a shorter period, as the court may deem just, having 
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Ps 
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regard to the circumstances of the parties respectively, and the court may, fig (2d) 974 


from time to time, modify its orders in these respects; provided, how 


ever, 


that upon proof of the remarriage of a divorced wife, after the final judg- 
ment in a divorce action, the court must order a Hainan of the judg- 154 P. 2d 984 
ment by annulling the provisions of the judgment directing the payment of 


money for the support of the wife. 


History: En. Sec. 193, Civ. C. 1895; 
re-en. Sec. 3679, Rev. C. 1907; re-en. Sec. 
5771, R. C. M. 1921; amd. Sec. 1, Ch. 69, 
L. 1935. Cal. Civ. C. Sec. 139, Field Civ. 
C. Sec. 73. 


Alimony As Lien On Homestead 


Held, that in a divorce case the court 
may in awarding alimony to the wife make 
the award a lien on the homestead. Bast 
v. Bast et al., 68 M 69, 217 P 345. 


Alimony Not Allowable When Husband 
Is Granted the Divorce 


Held, that under this section, and in the 
absence of legislation permitting it, the 
district court is without authority to com- 
pel the husband to whom a divorce has 
been properly granted for offense of the 
wife to make provision for her support, 
but that such support can only be awarded 
where divorce is granted the wife for the 
husband’s offense. Bischoff v. Bischoff, 
70 M 503, 512, 226 P 508. See also Damm 
v. Damm, 82 M. 239, 249, 266 P 410. 

Where the husband is granted a divorce 
for the wife’s wilful desertion, the court 
has no authority, under this section, to al- 
low the wife permanent alimony. Albrecht 
vy. Albrecht, 83 M 37, 44, 269 P 158. 

Where a divorce is granted for an offense 
of the husband, the district court may, un- 
der this section, compel him to make suita- 


39 


ble allowance to the wife for her support | 


during her life, but where it is granted for | 


an offense of the wife it is without juris- 
diction to make an award of permanent | 


\5771 
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Daas 
| 167 P.(2d) 
| 855, 861, 866 
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1174 P.(2d) 571. 
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alimony to her; if made, it is void and sub- | 


ject to direct ‘or collateral attack at any 
time, unaffected by the consent of the par- 
ties. Grush v. Grush, 90 M 381, 386, 3 P- 
2d 402. 

Amount of Alimony How Determined 


In awarding alimony upon final decree 
of divorce, the amount which the wife 
should receive is not a certain proportion 
of the husband’s estate, but is to be de- 
termined by the equities of the case and 
the financial condition of the parties. Cum- 
mins v. Cummins, 59 M 225, 229, 195 P 
1031. 

Id. Where the court in a divorcee pro- 
ceeding awarded the wife practically all 
the estate of the husband readily converti- 
ble into cash to the amount of about 
$9,000, leaving to him property consisting 
of a ranch and real estate, some of which 
was unproductive, valued at $26,000, the 
decree held not open to the objection that 
the court had not fairly and reasonably 
exercised its discretion because of its re- 
fusal to increase the amount so as to make 
the award equal one-third of the husband’s 
estate. 

Plaintiff, in an action for divorcee on the 
ground of extreme cruelty, had no prop- 
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erty in her own right or means of support 
and was in ill health; the estate of defend- 
ant amounted to approximately $20,000 
over and above his just debts and liabil- 
ities; the court awarded plaintiff $50 per 
month permanent alimony. Held, in view 
of the provision of this section, vesting 
in the district court absolute discretion as 
to the alimony to be paid by the husband, 
and the fact that the trial court had jur- 
isdiction to modify its order relating to 
alimony at any time when considered nec- 
essary or desirable, that the decree in 
this respect was not open to reversal in 
the absence of a showing of abuse of dis- 
cretion. Boles v. Boles, 60 M 411, 413, 
199 P 912, 

Contributions made by the wife to the 
husband during marriage may be consid- 
ered by the court in awarding alimony. 
Bast,v. Bast .et. al.,°68 6M. 69). 77,0217 FP 
345. : 

Id. In an action for divorce by the 
wife the court may, in addition to allow- 
ing her periodical sums for the support 
and maintenance of a minor child, award 
her alimony in gross. 

In awarding alimony in a final decree 
of divorcee the amount which the wife 
should receive is not measured by the 
value of any certain portion of the hus- 
band’s estate, but is to be determined by 
the equities of the case, having due regard 
for the financial condition and necessities 
of the parties. Wandel v. Wandel, 76 M 
160, 165, 248 P 864. 

Id. Where plaintiff husband in a di- 
vorece suit had some property and had 
regular employment at $80 per month, and 
for some time prior to trial defendant 
wife had been compelled to support her- 
self and at the time of the trial she was 
without employment or property, an award 
to her of $25 per month for twenty months 
held not an abuse of discretion. 


Award of Alimony in Lump Sum 


While the awarding of alimony is largely 
dicretionary and alimony may properly be 
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allowed a wife in a lump sum, where the 
only property of substantial value owned 
by defendant husband consisted for a farm 
worth about $18,000, which would have 
to be sold to satisfy a judgment for 
$14,000 alimony, and the record did not 
disclose that the wife had ability in money 
matters or would, if she received that 
amount, use it wisely for either her own 
or the children’s benefit, a monthly or 
other periodical allowance held the better 
practice. Bristol v. Bristol, 65 M 508, 
211 P 205. 


Modification of Decree for Support 


As the law stood in 1894, one who had 
become unable to pay alimony adjudged 
against him in a divorce proceeding could 
institute proceedings seeking a modifica- 
tion of the judgment. State ex rel. Nixon 
v. District Court, 14 M 396, 398, 40 P 66. 


A modification of a decree of divorce 
embodying a provision for the support of 
the wife or children ought to be made only 
upon good cause shown. Brice v. Brice, 
50 M 388, 393, 147 P 164. 

Id. Where a divorced wife makes appli-’ 
cation for an increased allowance for her 
own support, or that of her children whose 
custody was decreed to her, it must appear 
that her or their needs are such as to ren- 
der a larger allowance necessary, and that 
the husband, by reason of a change in his 
circumstances, is able to pay the additional 
amount, the burden of proof being upon 
the applicant. 

Id. The parties to a divorce proceeding 
in which a certain allowance is made to 
the wife for her support, by failing to ap- 
peal from the order within time, are con- 
clusively bound thereby, even though the 
allowance prove inadequate. 


References 


Cited or applied as section 3679, Revised 
Codes, in Brice v. Brice, 50 M 388, 392, 
393, 147 P 164; Klus v. Lamire, 71 M 445, 
230 P 364; Wallace v. Wallace, 92 M 489, 
499 et seq., 15 P 2d 915. 


5772. Security for maintenance and alimony. The court or judge may 
require the husband to give reasonable security for providing maintenance 
or making any payments required under the provisions of this chapter, 
and may enforce the same by the appointment of a receiver, or by any 


other remedy applicable to the case. 


History: En. Sec. 194, Civ. C. 1895; 
re-en. Sec. 3680, Rev. C. 1907; re-en. Sec. 
5772, R. C. M. 1921. Cal. Civ. C. Sec. 140. 
Field Civ. C. Sec. 74. 


Operation and Effect 


Held, that in a divorce case the court 
may in awarding alimony to the wife make 
the award a lien on the homestead. Bast 
v. Bast et al., 68 M 69, 77, 217 P 345. 
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*Held, that where an absolute decree of 
divorce was granted the wife with provi- 
sion for support and maintenance of her- 
self and minor child, the court could prop- 
erly thereafter upon a showing of change 
in conditions due to the wilful fault of 
the husband, require the husband to give 
security for the payments required to be 
made to the wife; sections 5769 and 5771, 
R. C. M. 1921, relating to the matter, be- 
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ing included within the provisions of this References 

section, authorizing an order to give rea- Cited or applied as section 3680, Revised 
sonable security under such circumstances. (Codes, in Decker v. Decker, 56 M 338, 185 
Wallace v. Wallace, 92 M 489, 499 et seq., =p 168; Coleman vy. Sisson, 71 M 435, 445, 


5773. If wife has sufficient support, court may withhold allowance. 
When the wife has a separate estate sufficient to give her proper support, 
the court or judge, in its or his discretion, may withhold any allowance 
to her out of the property of the husband. 


History: En. Sec. 195, Civ. C. 1895; re-en. Sec. 3681, Rev. C. 1907; re-en. Sec. 5773, 
R. C. M. 1921. Cal. Civ. C. Sec 142. 


5774. Property may be subjected to support and education of children. 
The property of the husband and wife may be subjected to the support and 
education of the children, in such proportions as the court deems just, or 
the property of the Late party only may be subjected to such support 
and education. 


History: En. Sec. 196, Civ. C. 1895; re-en. Sec. | 3682, Rev. C. 1907; re-en. Sec. 5774, 
R. C. M. 1921. Cal. Civ. C. Sec. 143. 


5775. Legitimacy of issue—divorce for adultery of husband. When a 
divorce is granted for the adultery of the husband, the legitimacy of children 
of the marriage begotten of the wife before the commencement of the action 
is not affected. 


History: En. Sec. 197, Civ. C. 1895; re-en. Sec. 3683, Rev. C. 1907; re-en. Sec. 5775, 
R. C. M. 1921. Cal. Civ. C. Sec. 144. Field Civ. C. Sec. 62. 


5776. Same—divorce for adultery of wife. When a divorce is granted 
for the adultery of the wife, the legitimacy of children begotten of her 
before the commission of the adultery is not affected; but the legitimacy 
of other children of the wife may be determined by the court, upon the 
evidence in the case. In every such ease all children, begotten before the 
commencement of the action, are to be presumed legitimate until the 
contrary is shown. 


History: En. Sec. 198, Civ. C. 1895; re-en. Sec. 3684, Rev. C. 1907; re-en. Sec. 5776, 
R. C. M. 1921. Cal. Civ. C. Sec. 145. Field Civ. C. Sec. 63. 


5777. Disposition of homestead on divorce. In case of the dissolution 
of the marriage by the judgment of a court of competent jurisdiction, the 
homestead, if selected from the separate property of either husband or 
wife, shall be assigned to the former owner of such property, subject to 
the power of the court to assign it for a limited period to the mnocent party. 


History: En. Sec. 199, Civ. C. 1895: References 
re-en. Sec. 3685, Rev. C. 1907; re-en. Sec. Cited or applied as section 3685, Re- 
5777, BR. C. M. 1921. Cal. Civ. C. Sec. vised Codes, in Thrift v. Thrift, 54 M 
146. 463, 171 P 272. 


5778. Same—order of court concerning. The court, in rendering a 
judgment of divorce, must make such order for the disposition of the home- 
stead as in this chapter provided. 

History: En. Sec. 200, Civ. C. 1895; re-en. Sec. 3686, Rev. C. 1907; re-en. Sec. 5778, 
R. C. M. 1921. Cal. Civ. C. Sec. 147. 
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Amended 
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5779. Same—subject to revision on appeal. The disposition of the 
homestead, as above provided, is subject to revision on appeal. 


History: En. Sec. 201, Civ. C. 1895; re-en. Sec. 3687, Rev. C. 1907; re-en. Sec. 5779, 
R. C. M. 1921. Cal. Civ. C. Sec. 148. 


5780. Poor woman may sue without costs. Any woman suing for a 
divorce, who shall make it appear to the court that she is poor and unable 
to pay the expenses of such suit, shall be allowed by the court to prosecute 
her suit without costs. 


History: En. Sec. 7, p. 431, Bannack Sec. 1005, 5th Div. Comp. Stat. 1887; 
Stat.; re-en. Sec. 7, p. 459, Cod. Stat. re-en. Sec. 202, Civ. C. 1895; re-en. Sec. 
1871; amd. Sec. 1, p. 45, L. 1876; re-en. 3688, Rev. C. 1907; re-en. Sec. 5780, 
Sec. 513, 5th Div. Rev. Stat. 1879; re-en. R. C. M. 1921. 


5781. Notice of application for alimony. No order for alimony shall be 
made until notice of the time and place of the hearing shall be served upon 
the opposite party;in cases when such party has appeared, and in all other 
eases the notice shall be served upon the clerk of the court in which the 
action 1s pending. 


History: En. Sec. 203, Civ. C. 1895; re-en. Sec. 3689, Rev. C. 1907; re-en. Sec. 5781, 
R. C. M. 1921. 


CHAPTER 7 
HUSBAND AND WIFE 


Section 5782. Mutual obligations of husband and wife. 
5783. Rights of husband as head of family. 
5784. Duties of husband to wife as to support. 
5785. In other respects their interests separate. 
5786. Husband and wife may make contracts. 
_5787. Extent to which their legal relation may be altered by contract— 

separation agreement. 

5788. Consideration for separation. 
5789. May be joint tenants. 
5790. Liability for acts or debts of each other. 
5791. Married women may prosecute actions. 
5792. Separate property of wife. 
5793. Inventory of separate property of wife. 
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5803. Rights of husband and wife—how governed. 
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5806. Effect of recording. 
5807. Minors may make marriage settlement. 
5808. Married woman may act as executrix, guardian, or trustee. 
5809. May sue and be sued. 
5810. Liable for her own contracts. 
5811. May make contracts. . 
5812. Tenancy by courtesy not allowed. 
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Ch.:7 HUSBAND AND WIFE 5782-5784 


5782. Mutual obligations of husband and wife. Husband and wife con-lea'p (2d) 95, 


tract toward each other obligations of mutual respect, fidelity, and support. 


History: En. Sec. 210, Civ. C. 1895; riding in defendant’s car, was vulnerabie 
re-en. Sec. 3690, Rev. C. 1907; re-en. Sec. to a demurrer. Conley v. Conley, 92 M 
5782, BR. C. M. 1921. Cal. Civ. C. Sec. 425, 433, 15 P 2d 922. 


155. Field Civ. C. Sec. 75. Id. The primary purpose of the Mar- 
; ried Women’s Act (secs. 5782-5812, 
Operation and Effect R. C. M. 1921) was to free the wife from 


A wife may ‘purchase her husband’s certain disabilities imposed upon her by 
real estate at execution or foreclosure the common law, under which her legul 
sale and hold it as her separate property, Personality and property were merged 
if the transaction is bona fide and pay- im the husband, i. e., to place the wife 


ment is made with her own money. Mar- Upon an equal footing with the husband 
cellus vy. Wright, 51 M 559, 564, 154 P aS to the ownership, control and enjoy- 
714. ment of property, as to contractual rights 


in general, with an equal right to resort 
to the courts, nothing appearing therein 
to disturb the marital unity otherwise. 


Held, under the rules below, that the 
common-law doctrine under which one 
spouse may not sue the other for a per- 
sonal tort is in force in Montana, and References 
that, therefore, the complaint of a wife Cited or applied as section 3690, Revised 
against her husband for damages resul- Codes, in State ex rel. Robison v. District 
tant from personal injuries sustained by Court et al., 56 M 592, 186 P 335. Betor 
reason of the alleged negligence of de-  v. National Biscuit Co., 85 M 481, 488, 280 
fendant’s chauffeur while plaintiff was P 641. 


5783. Rights of husband as head of family. The husband is the head 


of the family. He may choose any reasonable place or mode of living, and 


the wife must conform thereto. 


History: En. Sec. 211, Civ. C. 1895; References 
re-en. Sec. 3691, Rev. C. 1907; re-en. Sec. Gates v. Powell, 77 M 554, 562, 252 P 
5783, R. C. M. 1921. Cal. Civ. C. Sec. 156. 377; Conley v. Conley, 92 M 425, 433, 15 
Field Civ. C. Sec. 76. P 2d 922. 


5784. Duties of husband to wife as to support. The husband must sup- | 
port himself and wife out of his property or by his labor. If he is unable %% 


to do so she must assist him as far as she is able. 


History: En. Sec. 212, Civ. C. 1895: cover value therefor from him. State ex | 


re-en. Sec. 3692, Rev. C. 1907; re-en. Sec. rel. La Point v. District Court, 69 M 29, 
5784, R. C. M. 1921. Field Civ. C. Sec. 77. 37, 220 P 88. 
; ; , Where the husband fails or refuses to 
rcnoral as pera Third Persons for furnish the wife the things necessary for 
her support, she may, while living with him: 
Where the wife and children have been or while living separate from him because 
deprived of this support by the death of of his misconduct, bind him by her con- 
the father, caused by the wrongful act or tracts with third persons for such neces- 
neglect of another, they do not have a_ saries; under such circumstances the law 
cause of action under section 9076 against creates an implied agency on the part of 
such other person, irrespective of whether the wife, his consent being implied by rea- 
the father, if death had not ensued, could son of the marital relationship. McQuay 
have maintained an action in his own be-_ et al. v. McQuay, 86 M 535, 537, 284 P 532. 
half. Melville v. Butte-Balaklava Copper When Entitled to Support 


Co., 47 M 1, 5, 1380 P 441. ne ‘ 
: ee e law imposes upon the husband the 

Husband Liable for Necessities legal duty of ap poreae his wife out of 
This section makes it the duty of the his property or by his labor, if he is able 
husband to support his wife out of his to do so (this section), and a mere show- 
property or labor, and by the provisions ing that the parties are married may 
of section 5800, R. C. M. 1921, if he neg- raise a presumption that the wife is legally 
lects to do so (unless the wife has aban- entitled to be supported by the husband. 
doned him without justification), any per- State ex rel. Robison v. District Court, 56 
son may in good faith supply her with M 592, 186 P 335; Goodwin v. Elm Orlu 
articles necessary for her support and re- Min. Co. et al., 83 M 152, 159, 269 P 403. 
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5784 
182 P. (2) 490 


5786 | 
132 P.(2d) 163) 


5785. 5786 HUSEAND AND WIFE Ch ov 


875; Yates v. Commercial Bank & Trust 
Co. et al., 79 M 100, 107, 255 P 8; Betor 


References 


Cited or applied as section 3692, Revised 
Codes, in State ex rel. Robison v. District 
Court et al., 56 M 592, 186 P 335; Giebler 


v. National Biscuit Co., 85 M 481, 488, 280 
P 641; Conley v. Conley, 92 M "425. 433, 
15 P 2d 922. 


v. Giebler, 69 M 347, 352, 222 P 436; In re 
Mahaffay’s Estate, 79 M 10, 17, 18, 254 P 


5785. In other respects their interests separate. Neither husband nor 
wife has any interest in the property of the other, except as mentioned in 
the preceding section, but neither can be excluded from the other’s dwelling. 

History: En. Sec. 213, Civ. C. 1895; 
re-en. Sec. 3693, Rev. C. 1907; re-en. Sec. 


5785, R. C. M. 1921. Cal. Civ. C. Sec. 157. 
Field Civ. C. Sec. 78. 


References 

Crowley et al. v. Rorvig, 61 M 245, 203 
P 496; In re Mahaffay’s Estate, 79 M 10, 
17, 18, 254 P 875; Murray Hospital v. An- 
grove, 92 M 101, 107, 10 P 2d 577. 


5786. Husband and wife may make contracts. Hither husband or wife 
may enter into any engagement or transaction with the other, or with any 
other person, respecting property, which either might, if unmarried, subject 
in transactions between themselves to the general rules which control the 
actions of persons occupying confidential relations with each other, as 


defined by the provisions of this code relative to trusts. 


History: En. Sec. 214, Civ. C. 1895; 
re-en. Sec. 3694, Rev. C. 1907; re-en. Sec. 
5786, R. C. M. 1921. Cal. Civ. C. Sec. 158. 
Field Civ. C. Sec. 79. 


Contracts of Persons Occupying Confi- 
dential Relations With Each Oother 


Where a wife’s intention to convey prop- 
erty owned by her in her own right to an 
only daughter was, through the influence 
of the husband, made possible by reason 
of the confidential relations between them, 
so changed as to cause her to convey to 
him instead, upon his promise to make a 
will devising such property, as well as his 
own, to the daughter and a son in equal 
shares, which promise was after the wife’s 
death broken and the will, theretofore 
made, destroyed, the husband was right- 
fully declared an involuntary trustee of 
the property, in favor of the daughter, the 
intended beneficiary. Huffine v. Lincoln, 
52 M 585, 593, 160 P 820. 


Where under a contract made by defend- 


ant land owner with plaintiff’s (two in- 
dividuals and a corporation) jointly, which 
authorized them to sell his property at a 
fixed price on a commission basis, a sale 
made to four persons, two of whom were 
the wives of the individual plaintiffs, was 
voidable at defendant’s option, the fact 
that the two other purchasers bore no re- 
Jation whatever to such plaintiffs not al- 
tering the rule condemning the sale. Crow- 
ley et al. v. Rorvig, 61 M 245, 203 P 496. 


While transfers of property by a hus- 
band to his wife should when charged as 
being fraudulent be very closely scrut- 
inized on account of the opportunities af- 
forded by the confidential relation of the 
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parties for the perpetration of fraud, yet 
a husband honestly indebted to his wife 
may give her a valid preference, either by 
transfer of money or property in payment, 
or by giving security to the same extent 
as he may prefer any other creditor, and 
such a preference is not of itself fraudulent 
as to other creditors of the husband. Lam- 
brecht v. Patten, 15 M 260, 38 P 1063; 
Koopman v. Mansolf, 51 M 48, 149 P 491; 
Harrison v. Riddell et al., 64 M 466, 479, 
210 P 460. 

In an action in conversion of personal 
property seized under attachment, in 
which defendants alleged that the property 
seized belonged to plaintiff’s husband, that 
she and he had conspired to defraud his 
creditors and for that purpose the hus- 
band had fraudulently transferred his 
property to plaintiff who paid no consid- 
eration therefor, and that other property 
had been purchased by her with the hus- 
band’s money, held that the verdict in 
plaintiff’s favor was supported by the evi- 
dence. Yates v. Commercial Bank & Trust 
Co.et..al., 79 M 100; 107; 255 P (8. 


Contract of Separation 


Under this section and the next two 
succeeding, husband and wife may agree, 
in writing, to an immediate separation, 
making provision for the support of either 
ot them, the mutual consent of the parties 
being a sufficient consideration; and, if 
fairly made and executed, free from fraud 
or imposition, coercion, or duress, courts 
will uphold and enforce such an agreement. 
Lee v. Lee, 55 M 426, 431, 178 P 173. 


Purpose of Act 
The primary purpose of the Married 


Ch. 7 


Women’s Act (secs. 5782-5812, R. C. M. 
1§$21) was to free the wife from certain 
disabilities imposed upon her by the com- 
mon law, under which her legal personality 
and property were merged in the husband, 
i. e., to place the wife upon an equal foot- 
ing with the husband as to the ownership, 
control and enjoyment of property, as to 
contractual rights in general, with an equal 
right to resort to the courts, nothing ap- 
pearing therein to disturb the marital 
unity otherwise. Conley v. Conley, 92 M 
425, 433, 15 P 2d 922. 


Wife May Not Sue Husband for Per- 
sonal Tort 


Held, that the common-law doctrine un- 
der which one spouse may not sue the 


5787. Extent to which their legal relation may be altered by contract— 
A husband and wife cannot, by any contract with! 


separation agreement. 


HUSBAND AND WIFE 


other for a personal tort is in foree in 
Montana, and that, therefore, the com- 
plaint of a wife against her husband for 
damages resultant from personal injuries 
sustained by reason of the alleged negli- 
gence of defendant’s chauffeur while plain- 
tiff was riding in defendant’s car, was vul- 
nerable to a demurrer. Conley v. Conley, 
92 M 425, 433, 15 P 2d 922. 


References 


Cited or applied as section 3694, Revised 
Codes, in Mareellus v. Wright, 51 M 559, 
564, 154 Pac. 714; State ex rel. Robison 
v. District Court et al., 56 M 592, 186 P 
335; In re Mahaffay’s Estate, 79 M 10, 17, 
18, 254 P 875. 


5787 


132 P.(2d) 168 


each other, alter their legal relation, except as to property and except that) 5797 
they may agree, in writing, to an immediate separation, and may make 
provision for the support of either of them and of their children during 


such separation. 


History: En. Sec. 215, Civ. C. 1895; 
re-en. Sec. 3695, Rev. C. 1907; re-en. Sec. 
5787, R. C. M. 1921. Cal. Civ. C. Sec. 159. 
Based on Field Civ. C. Sec. 80. 


Agreement Must Be In Writing 


An agreement between husband and wife 
providing for a property settlement be- 
tween them must, under this section, be 
in writing. Clary v. Fleming, 60 M 246, 
249, 198 P 546. 


Agreement No Bar to Divorce 


An agreement by husband and wife for 
immediate separation, making provision 
for the support of either and of their chil- 
dren, authorized by this section, if fairly 
made and executed and free from fraud or 
imposition, coercion or duress, will be en- 
forced, and is not ordinarily a bar to an 
action for divorce for cause then existing 
or arising subsequently thereto, in the ab- 
sence of a covenant, express or implied, not 
to sue for past offenses. Sherman v. 
Sherman, 65 M 227, 229, 211 P 321. 


Burden of Proof As to Compliance With 
Provisions 


Where the husband, on appleation by 
his wife for temporary alimony pending 
determination of an action for divorcee, re- 
lied upon a separation agreement as a bar 
to her right to relief, the burden rested 
upon him to allege and prove that the 
agreement complied in all respects with 
this section. State ex rel. Robison v. Dis- 
trict Court et al., 56 M 592, 186 P 335. 

Collusion 


An agreement between husband and 
wife, whereby the latter promised to con- 


vey a lot to the former in consideration 
of his failure to fight a divorcee action in- 
stituted by her, was collusive and void as 
against publie policy. Clary v. Fleming, 
60 M 246, 198 P 546. 

An agreement of the nature of the above 
entered into with the intent of bringing 
about or facilitating a divoree is void. 
Sherman v. Sherman, 65 M 227, 229, 211 
Py Seal. 

Effect of Contract 


It is the duty of the court to enforce 
« contract, even though the complaining 
party may have made a bad bargain. Viers 
v. Webb, 76 M 38, 41, 245 P 257. 

Td. Where under a separation agree- 
ment the wife accepted certain real prop- 
erty in full satisfaction of her rights in 
the property of the husband, and the lat- 
ter granted her permission to use house- 
hold furniture owned by him until he 
should want it, the transaction constituted 
a bailment for the benefit of the wife for 
an indefinite period—a loan within the 
meaning of section 7702, R. C. M. 1921. 


Essentials of Contracts Generally 


Tested by the rules of the common law, 
an agreement between husband and wife 
providing for a separation, an adjustment 
of their respective interests in property 
and for the support of the wife, is valid 
only when it is to take effect at onee and 
is immediately complied with, and when 


_the marital relations are of such a char- 


4] 


acter as to render a separation necessary 
for the health or happiness of one or the 
other. Stebbins v. Morris, 19 M 115, 120, 
122, 47 P 642. See State ex rel. Giroux v. 


167 P.(2d) 854 
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5790 


Mont. 
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72 P (2d) 95, 
102 


9788-9792 


Giroux, 19 M 149, 158, 47 P 798; Lee v. 
Lee, 55 M 426, 433, 178 P 173. 

An agreement between husband and 
wife whereby the former is absolved from 
the legal obligation to support the latter 
should, in the absence of a compliance 
with the provisions of this section, be heid 


HUSBAND AND WIFE 


Ch. 


void as against public policy. State ex rel. 
Robison v. District Court et al., 56 M 592, 
186 P 335. 


References 


Conley v. Conley, 92 M 425, 434, 15 P 
2d 922. 


5788, Consideration for separation. The mutual consent of the parties 
is a sufficient consideration for such an agreement as mentioned in the last 


section. 


History: En. Sec. 216, Civ. C. 1895; 
re-en. Sec. 3696, Rev. C. 1907; re-en. Sec. 
5788, R. C. M. 1921. Cal. Civ. C. Sec. 160. 
Field Civ. C. Sec. 81. 


References 
Cited or applied as section 216, Civil 


5789. May be joint tenants. 


Code, in Stebbins v. Morris, 19 M 115, 118, 
47 P 642; as section 3696, Revised Codes, 
in Lee v. Lee, 55 M 426, 431, 178 P 173; 
Conley v. Conley, 92 M 425, 433, 15 P 2d 
922. 


A husband and wife may hold real or 


personal property together, jointly or in common. 


History: En. Sec. 217, Civ. C. 1895; 
re-en. Sec. 3697, Rev. C. 1907; re-en. Sec. 
5789, R. C. M. 1921. Cal. Civ. C. Sec. 161. 
Field Civ. C. Sec. 82. 


References 

In re Mahaffay’s Estate, 79 M 10, 18, 
254 P 875; Conley v. Conley, 92 M 425, 434, 
15 P 2d 922. 


5790. Liability for acts or debts of each other. Neither husband nor 
wife, as such, is answerable for the acts of the other, or hable for the debts 
contracted by the other; provided, however, that the expenses for neces- 
saries of the family and of the edueation of the children are chargeable 
upon the property of both husband and wife, or either of them, and in 
relation thereto they may be sued jointly or separately. 


History: En. Sec. 218, Civ. C. 1895; 
re-en. Sec. 3698, Rev. C. 1907; amd. Sec. 1, 
Ch. 129, L. 1915; re-en. Sec. 5790, R. C. M. 


References 


In re Mahaffay’s Estate, 79 M 10, 18, 
254 P 875; Yates v. Commercial Bank & 


1921. Trust Co. et al., 79°M 100, 107, 255 P 8; 
Conley v. Conley, 92 M 425, 433, 15 P 2d 

922. 
5791. Married women may prosecute actions. A married woman in her 


own name may prosecute action for injuries to her reputation, person, 
property, and character, or for the enforcement of any legal or equitable 
right, and may in like manner defend any action brought against herself. 


History: En. Sec. 219, Civ. C.. 1895; 
re-en. Sec. 3699, Rev. C. 1907; re-en. Sec. 
5791, R. C. M. 1921. 


Operation and Effect 


Held, that neither this section, nor sec- 
tion 5809, R. C. M. 1921, declaring that a 
married woman may sue and be sued in 
the same manner as if she were single, 
when read in connection with other see- 


5792. Separate property of wife. 


tions of the Married Women’s Act, con- 
fers upon the wife the right to sue her 
husband for a personal tort, a right denied 
to her under the common law. Conley v. 
Conley, 92 M 425, 433, 15 P 2d 922; Kelly 
v. Williams, 94 _M 19, 21 P 2d 58. 


References 


In re Mahaffay’s Estate, 79 M 10, 18, 
254 P 875. 


All the property of the wife owned 


before her marriage and that acquired afterwards is her separate property. 
The wife may, without consent, agreement and signature of her husband, 
convey and transfer her separate property, real or personal, including the 
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Ch. 7 HUSBAND AND WIFE 5793-5796 


fee simple title to real property or execute a power of attorney for the 
conveyance and transfer thereof. 
History: En. Sec. 220, Civ. C. 1895; 


re-en. Sec. 3700, Rev. C. 1907; re-en. Sec. 
5792, R. C. M. 1921; amd. Sec. 1, Ch. 63, 


References 


Isom v. Larson, 78 M 395, 255 P 1049; 
In re Mahaffay’s Estate, 79 M 10, 21, 254 


L. 1923. Cal. Civ. C. Sec. 162. P 875; Conley v. Conley, 92 M 425, 433, 12 
P 2d 922; Battleson v. Commissioner of 

Internal Revenue, 62 F 2d 125. 
5793. Inventory of separate property of wife. A full and complete 


inventory of the separate personal property of the wife may be made out 
and signed by her, acknowledged or proved in the same manner required 
by law for the acknowledgment or proof of a grant of real property by 


an unmarried woman, and recorded in the office of the county clerk of the 


county in which the parties reside. 


History: En. Sec. 221, Civ. C. 1895; 
re-en. Sec. 3701, Rev. C. 1907; re-en. Sec. 
5793, R. C. M. 1921. Cal. Civ. C. Sec. 165. 


Operation and Effect 


A statute providing for the recording by 
« married woman of a list of her separate 
property, in order to exempt the same from 
hability for her husband’s debts, is sub- 
stantially compled with though such list 
be recorded by a woman in her maiden 
name, provided it contains a notification of 
her approaching marriage and the name of 
her intended husband. Palmer v. Murray, 
6 M 125, 128, 9 P 896. See Palmer v. Mur- 
ray, 8 M 174, 19 P 553. 

The inventory of the separate property 
of the wife is necessary to protect such 
property only when it is in the exclusive 
possession of the husband, and third per- 
sons deal with him on the credit thereof 


5794. Effect of filing inventory. 
clerk’s office is notice and prima facie 


History: En. Sec. 222, Civ.C. 1895; 
re-en. Sec. 3702, Rev. C. 1907; re-en. Sec. 
5794, R. C. M. 1921. Cal. Civ. C. Sec. 166. 


References 
Cited or applied as section 222, Civil 


5795. Earnings and accumulations of wife. 


‘wife. 


without knowledge of the claim of the 
Chan v. Slater, 33 M 155,.165, 82 P 
657. : 

Evidence in an action for the conversion 
of restaurant fixtures claimed by the wife 
of a judgment debtor as her separate prop- 
erty and seized by the attaching creditor 
with constructive notice of plaintiff’s claim 
by reason of an inventory filed by her 
under section 5794, R. C. M. 1921, over 
plaintiff’s protests and objections, thus de- 
stroying a prosperous business in an ef- 
fort to coerce her to pay her husband’s 
dcbt, held sufficient to warrant an award 
of exemplary damages. Wray v. Great 
Falls Paper Co., 72 M 461, 468, 234 P 486. 


References 


Yates v. Commercial Bank & Trust Co. 
et al., 79 M 100, 108, 255 P 8; Conley v. 
Conley, 92 M 425, 433, 15 P 2d 922. 


The filing of the inventory in the 


evidence of the title of the wife. 


Code, in Chan v. Slater, 33 M 155, 164, 
165, 82 P 657; Wray v. Great Falls Paper 
Co., 72 M 461, 468, 234 P 486; Conley v. 
Conley, 92 M 425, 433, 15 P 2d 922. 


The earnings and accumu- 


lations of the wife are not liable for the debts of the husband. 


History: En. Sec. 223, Civ. C. 1895; 
re-en. Sec. 3703, Rev. C. 1907; re-en. Sec. 
5795, R. C. M. 1921. Cal. Civ. C. Sec. 168. 


Operation and Effect 


Property acquired by-the wife subse- 
quent to the contracting of a debt by the 
husband cannot be held liable for such 


5796. Same when separated. 


debt. Chan. v. Slater, 33 M 155, 166, 82 
EY 657. 
References 


In re Mahaffay’s. Estate, 79 M 11, 18, 
254 P 875; Yates v. Commercial Bank & 
Trust Co., 79 M 100, 107, 255 P 8; Conley 
v. Conley, 92 M 425, 433, 15 P 2d 922. 


The earnings and accumulations of the 


wife, and of her minor children living with her or in her custody, while 
she is living separate from her husband, are the separate property of the 


wife. 
43 


5797 
167 P.(2d) 855 


5799 
72 P (2d) 95, 
102 


9797-5799 


History: En. Sec. 224, Civ. C. 1895; 
re-en. Sec. 3704, Rev. C. 1907; re-en. Sec. 
5796, R. C. M. 1921. Cal. Civ. C. Sec. 169. 


References 
Cited or applied as section 224, Civil 


5797. Work and labor of wife. 


HUSBAND AND WIFE 


Cres, 


Code, in Chan v. Slater, 33 M 155, 164, 
82 P 657; In re Mahaffay’s Estate, 79 M 
11, 18, 254 P 875; Conley v. Conley, 92 M 
425, 433, 15 P 2d 922. 


All work and labor performed by a 


married woman for a person other than her husband and children shall, 
unless there is a written agreement on her part to the contrary, be presumed 
to be performed on her separate account. 


History: En. Sec. 1442, Div. Comp. 
Stat. 1887; re-en. Sec. 225, Civ. C. 1895; 
re-en. Sec. 3705, Rev. C. 1907; re-en. Sec. 
5797, R. C. M. 1921. 


Operation and Effect 


A married woman, who works for a cor- 


poration with the permission of its offi- 


cers, may recover such compensation for 
her services as they are reasonably worth. 
Trogdon v. Hanson Sheep Co., 49 M 1, 6, 
139 P 792. 

The common-law rule that the wife owes 
the duty to the husband to attend to all 
ordinary household duties and labor in 


5798. Debts of wife contracted before marriage. 


the advancement of the husband’s interests 
without compensation was not changed, 
but is recognized, by this section, in pro- 
viding that all work and labor performed 
by a married woman for a person other 
than her husband and children is presumed 
to be performed for her own account. 
Gates v. Powell, 77 M 554, 562, 252 P 377. 


References 


Cited or applied as section 225, Civil 
Code, in Chan v. Slater, 33 M 155, 164, 82 
P 657; In re Mahaffay’s Estate, 79 M 11, 
18, 254 P 875; Conley v. Conley, 92 M 425, 
433, 15 P 2d 922. 


The property of the 


husband is not liable for the debts of the wife contracted before marriage. 


History: En. Sec. 226, Civ. C. 1895; 
re-en. Sec. 3706, Rev. C. 1907; re-en. Sec. 
5798, R. C. M. 1921. Cal. Civ. C. Sec. 170. 


References 


Conley v. 
2d 922. 


Conley, 92 M 425, 433, 15 P 


5799. Separate property of wife—how far liable. The separate property 


_ Stat., re-en. Sec. 1, p. 521, Cod. Stat. 1871; 


of the wife shall be exempt from all debts and liabilities of the husband, 
unless for necessary articles procured for the use and benefit of herself 
and her children under the age of eighteen years, but such exemption shall 
extend only to such property of such wife as shall be mentioned in an in- 
ventory thereof, as provided in sections 5793 and 5794. And in no ease 
shall any of the separate property of the wife be lable for the debts of the 
husband, unless such property is in the sole and exclusive possession of the 
husband, and then only to such persons as deal with the husband in good 
faith on the credit of such property, without knowledge or notice that the 
property belongs to the wife. But the separate property of the wife is liable © 
for her own debts, contracted before or after marriage. 

History: 


Ap. p. Sec. 1, p. 369, Bannack necessary articles for the wife and minor 


children, but not to give a married woman, 


re-en. Sec. 866, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1432, 5th Div. Comp. Stat. 1887; 
amd. Sec. 227, Civ. C. 1895; re-en. Sec. 
3707, Rev. C. 1907; re-en. Sec. 5799, R. C. M. 
1921. Cal. Civ. C. Sec. 171. 


Operation and Effect 


A section of the Compiled Statutes of 
1887 somewhat similar to the above was 
held to free the duly listed property of a 
married woman from debts and liabilities 
of the husband, unless contracted for 
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in reference to such property, complete 
status as a femme sole, and not to deprive 
a husband of courtesy in such property. 
Allen v. Roush, 15 M 446, 449, 39 P 459. 

If a sale of personal property is suffi- 
cient to pass title from the husband to the 
wife, as between themselves, the property 
actually becomes the separate property of 
the wife. Webster v. Sherman, 33 M 448, 
457, 84 P 878. 

Where it does not appear in a complaint 
or otherwise in an action against a hus- 


hss 


band and wife on an account stated that 
the articles were of the character men- 
tioned in this section, for which the sepa- 
rate property of the wife would be liable, 
no account was stated as to her and a 
judgment against her was unwarranted. 
O’Hanlon Co. v. Jess, 58 M 415, 419, 193 
P 65. 


5800. Support of wife. 


HUSBAND AND WIFE 


9800-5802 


References 


Cited or applied as section 227, Civil 
Code, in Chan v. Slater, 33 M 155, 165, 
82 P 657; Wray v. Great Falls Paper 
Co., 72 M 461, 468, 234 P 486; Yates v. 
Commercial Bank & Trust Co. et al., 79 
M 100, 108, 255 P 8; Conley v. Conley, 92 
M 425, 433, 15 P 2d 922. 


If the husband neglect to make adequate pro- 


vision for the support of his wife, except in the cases mentioned in the next 
section, any other person may in good faith supply her with articles neces- 
sary for her support and recover the reasonable value thereof from her 


husband. 


History: En. Sec. 244, Civ. C. 1895; 
re-en. Sec. 3724, Rev. C. 1907; re-en. Sec. 
5800, R. C. M. 1921. Cal. Civ. C. Sec. 174. 
Field Civ. C. Sec. 84. 


Operation and Effect 


An action of the nature of the above is 
not maintainable under this section, im- 
pliedly conferring authority upon the wife 
to charge her husband, as his agent, for 
the value of articles necessary for her sup- 
port, a want of funds with which to prose- 
cute a suit for a divorce not being a “nec- 
essary” as that term is employed in that 
section. Grimstad et al. v. Johnson et al., 
61 M 19, 22 et seq., 201 P 314. 

Contracts made by the wife for neces- 
saries under authority of this section, 
where the husband fails or refuses to fur- 
nish them, are his contracts and the obliga- 
tions arising thereunder are his obligations; 
the agency referred to above is statutory 
but the husband’s obligations are contrac- 
tual; therefore attachment may issue in 


5801. 


Husband not liable when abandoned by wife. 


an action to recover for necessaries fur- 
nished the wife as upon contracts “ex- ; 
press or implied, for the direct payment 
of money” within the meaning of section 
9256, R. C. M. 1921. McQuay et al. v. 
McQuay, 86 M 535, 284 P 532. 

‘Id. Under the last above rule, held, in 
an action by the assignee of claims against 
defendant to recover the reasonable value 
of medical and surgical attention and hos- 
pital care provided for his wife during her 
last illness, that the claims were based 
upon contracts, for the direct payment of 
money, authorizing attachment of funds 
belonging to defendant. (Mr. Justice 
Angstman, dissenting.) 


References 


Cited or applied as section 244, Civil 
Code, in Dahlman v. Dahlman, 28 M 373, 
374, 72 P 748; State ex rel. La Point v. 
District Court, 69 M 29, 37, 220 P 88; 
Conley v. Conley, 92 M 425, 433, 15 P 2d 
922. 


A husband aban- 


doned by his wife is not liable for her support until she offers to return, 
unless she was justified, by his misconduct, in abandoning him; nor is he 
liable for her support when she is living separate from him by agreement, 


unless such support is stipulated in the agreement. 


History: En. Sec. 245, Civ. C. 1895; 
re-en. Sec. 3725, Rev. C. 1907; re-en. Sec. 
5801, B&B. C.°M. 1921. ‘Cal. Civ. C: Sec. 
175. Based on Field Civ. C. Sec. 85. 


Operation and Effect 


A mere showing that parties are mar- 
ried may raise a presumption that the 
wife is legally entitled to be supported 
by the husband, but where the evidence 


showed that at the time the husband was . 


injured in the course of his employment 
she was and had been for four years liv- 
ing apart from him and had refused to 
return to the home provided by him be- 
cause he declined to also receive as a 


member of the household her son by a 
former marriage who was capable of ear- 
ing for himself, which the husband was 
not required to do under section 5846, 
R. C. M. 1921, her refusal was unreasona- 
ble and constituted desertion on her part, 
and under this section he was not liable 
for her support. Goodwin v. Elm Orlu 
Min. Co. et al., 883 M 152, 161, 269 P 403. 


References 


Grimstad et al. v. Johnson et al., 61 M 
18, 24, 201 P 314; McQuay et al. v. Me- 
Quay, 86 M 535, 284 P 532; Conley v. 
Conley, 92 M 425, 433, 15 P 2d 922. 


5802. When wife must support husband. The wife must support the 
husband, when he has not deserted her, out of her separate property, when 
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he has no separate property, and he is unable, from infirmity, to support 


himself. 
History: En. Sec. 246, Civ. C. 1895; References 
re-en. Sec. 3726, Rev. C. 1907; re-en. Sec. Cited or applied as section 3726, Re- 


5802, R. C. M. 1921. Cal. Civ. C. Sec. 176. vised Codes, in Mennell:v. Wells, 51 M 
141,, 148, 149 P 954; Conley v. Conley, 
92 M 425, 433, 15 P 2d 922. 
5803. Rights of husband and wife—how governed. The property rights 
of the husband and wife are governed by this chapter, unless there is a 
marriage settlement containing stipulations contrary thereto. 


History: En. Sec. 247, Civ. C. 1895; References 
re-en. Sec. 3727, Rev. C. 1907; re-en. Sec. Gates v. Powell, 77 M 554, 562, 252 
5803, R. C. M. 1921. Cal. Civ. C. Sec. 177. P 377; Conley v. Conley, 92 M 425, 433, 
15 P 2d 922. 
5804 / ; 
167 P.(2a) 953 5804. Marriage settlement contracts—how executed. All contracts for 


marriage settlements must be in writing, and executed and acknowledged 
or proved in like manner as a grant of land is required to be executed and 
acknowledged or proved. 

History: En. Sec. 248, Civ. C. 1895; re-en. Sec. 3728, Rev. C. 1907; re-en. Sec. 5804, 
R. ©. M. 1921. Cal. Civ. C. Sec. 178. 

5805 5805. To be acknowledged and recorded. When such contract is ack- 

167 P.(2d) 84 nowledged or provided it must be recorded in the office of the county clerk 

et of every county in which any real estate may be situated which is granted 
or affected by such contract. 

History: En. Sec. 249, Civ. C. 1895; re-en. Sec. 3729, Rev. C. 1907; re-en. Sec. 5805, 
R..C. M. 1921. Cal. Civ. C. Sec.) 179. 

167 P.(2a) 854 5806. Effect of recording. The recording or non-recording of such 
contract has a like effect as the recording or non-recording of a grant of 
real property. 

History: En. Sec. 250, Civ. C. 1895; re-en. Sec. 3730, Rev. C. 1907; re-en. Sec. 5806, 
R. C. M. 1921. Cal. Civ. C. Sec. 180. 

5807. Minors may make marriage settlement. A minor capable of con- 

tracting marriage may make a valid marriage settlement, as herein provided. 


History: En. Sec. 251, Civ. C. 1895; re-en. Sec. 3731, Rev. C. 1907; re-en. Sec. 5807, 
R. C. M. 1921. Cal. Civ. C. Sec. 181. 


5808. Married woman may act as executrix, guardian, or trustee. A 
married woman may be an executrix, administratrix, guardian, or trustee, 
and may bind herself and the estate she represents without any act or assent 
on the part of her husband. 


History: En. Sec. 1443, 5th Div. Comp. Stat. 1887; re-en. Sec. 252, Civ. C. 1895; re-en. 
Sec. 3732, Rev. C. 1907; re-en. Sec. 5808, R. C. M. 1921. 


5809. May sue and be sued. A married woman may sue and be sued in 
the same manner as if she were sole. 


History: En. Sec. 1144, 5th Div. Comp. nor this section, when read in connection 
Stat. 1887; re-en. Sec. 253, Civ. C. 1895; with other sections of the Married 
re-en. Sec. 3733, Rev. C. 1907; re-en. Sec. Women’s Act, confers upon the wife the 
5809, R. C. M. 1921. right to sue her husband for a personal 

Operation and Effect tort,.a right denied her under the com- 

Held, that neither section 5791, R.C.M. ™0” law. Conley v. Conley, 92 M 425, 
1921, granting the right to a married adhe deaane ae Kelly ay) wanes, ee 
woman to prosecute actions for injury to ; 5; 
person, property, etc., in her own name, 
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5810. Liable for her own contracts. The contracts made by a married 
woman, in respect to her separate property, labor, or services, shall not 
be binding upon her husband, nor render him nor his property lable 
therefor; but she and her separate property shall be liable on such contracts 


in the same manner as if she were sole. 


History: En. Sec. 1446, 5th Div. Comp. References 
Stat. 1887; re-en. Sec. 254, Civ. C. 1895; Conley v. Conley, 92 M 425, 433, 15 P 
re-en Sec. 3734, Rev. C. 1907; re-en. Sec. 04 goo. : 


5810, R. C. M. 1921. 


5811. May make contracts. A married woman may make contracts, 
oral or written, sealed or unsealed, and may waive or relinquish any right 
or interest in any real estate, either in person or by attorney, in the same 
manner, to the same extent, and with the like effect as if she were a single 


woman. 


History: En. Sec. 1448, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 256, Civ. C. 1895; 
re-en. Sec. 3736, Rev. C. 1907; re-en. Sec. 
5811, R. C. M. 1921. 


Operation and Effect 


This section clothes the wife with lib- 
erty to contract with her husband as well 
as any other person; but their dealings 
with each other will in every case be 
closely scrutinized. Lambrecht v. Patten, 
15 M 260, 266, 38: P 1063; Koopman v. 
Mansolf, 51 M 48, 54, 149 P 491. 

The wife being competent to contract, 
obviously transactions between her and 
strangers stand upon the same footing as 
if she were single, and are not subject to 
the same scrutiny as those had with her 
husband. Where one who had attacked 
a conveyance of property to a married 
woman by a stranger, on the ground that 
the consideration had been paid by her 
husband, he had the burden of showing 
such fact, a mere suspicion that it was 


fraudulent being insufficient to overturn 
it. Koopman v. Mansolf, 51 M 48, 55, 
149 P 491. 


When a married woman joins her hus- 
band in the making of a note and mort- 
gage she makes the debt her own and 
assumes a personal liability and she may 
not thereafter assert that in attaching 
her signature she merely did so for the 
purpose of hypothecating her inchoate 
right of dower in the mortgaged prop- 
erty, or that she signed because she was 
told to do so because she was the wife 
of the maker and mortgagor. Ferrell 
v. Elling, 84 M 384, 390, 276 P 432. 


References 


Cited or applied as section 1448, fifth 
division, Compiled Statutes of 1887, in 
Kennelly v. Savage, 18 M 119, 122, 44 
P 400; Conley v. Conley, 92 M 425, 434, 
15 P 2d 922; Battleson v. Commissioner 
of Internal Revenue, 62 F 2d 125. 


5812. Tenancy by courtesy not allowed. No estate is allowed the hus- 
band as tenant by courtesy upon the death of his wife. 


History: En. Sec. 257, Civ. C. 1895; 
re-en. Sec. 3737, Rev. C. 1907; re-en. Sec. 
5812, R. C. M. 1921. Cal. Civ. C. Sec. 173. 


References 
Cited or applied as section 3737, Re- 


vised Codes, in Marcellus v. Wright, 51 
M 559, 564, 154 P 714; In re Mahaffay’s 
Estate, 79 M 10, 18, 254 P 875; Conley 
v. Conley, 92 M 425, 433, 15 P 2d 922. 


CHAPTER 8 
DOWER 


Section 5813. Dower. 
5814. Mortgaged lands subject to dower. 
5815. Dower subject to purchase money. 
5816. Dower in surplus under mortgage. 
5817. Dower not to attach unless absolute title. 
5818. Absent wife need not sign deed. 
5819. Widow may elect. 
5820. Renunciation and form of. 
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5821. Rights of widow when no issue. 
5822. Rights of widows when lands exchanged. 
5823. Widow’s rights in land aliened. 
5824. Ante-nuptial settlement—when a bar to dower. 
5825. Assent to marriage settlement. 
5826. When dower may be assigned anew. 
5827. Endowed woman not to suffer waste. 
5828. Right to dower not affected by acts of husband. 
5829. Assignment of dower—by what regulated. 

5813. Dower. 


A widow shall be endowed of the third part of all lands 


whereof her husband was seized of an estate of inheritance at any time 
during the marriage, unless the same shall have been relinquished in legal 
form. When a wife joins with her husband in the execution of any con- 
veyance of land, she thereby relinquishes her inchoate right, and shall not 
thereafter have dower therein, except that in case of sale under mortgage 
signed and executed by herself and husband she shall have a right of dower 


in the surplus. Equitable estates shall be subject to the widow’s dower, 


and all real estate of every description, contracted for by the husband 
during his lifetime, the title to which may be completed after his decease. 


History: En. Ch. 36, p. 38 et seq., L. 
1866, March 21, 1866; this act set aside 
by act of congress, March 2, 1867. This 
section en. Sec. 1, p. 63, L. 1876; omitted 
from Rev. Stat. 1879 and Comp. Stat. 
1887; re-en. Sec. 228, Civ. C. 1895; re-en. 
Sec. 3708, Rev. C. 1907; re-en. Sec. 5813. 
R. C, M. 1921. 


Action for Dower 


The duty of assigning the widow’s dower 
rests upon those in possession of the hus- 
band’s real estate, and if this be not done 
within a reasonable time after his death, 
she may sue such parties for its recovery 
and for damages to the extent of one-third 
the annual value of the profits of the 


land. Swartz v. Smole, 91 M 90, 94, 5 P 
‘2d 566. 
Id. Where real property of a decedent 


was sold by his executor without regard 
to the widow’s dower therein, she in an 
action against the purchaser to compel 
assignment of dower to her, was under 
section 10168, R. C. M. 1921, entitled to 
one-third of the rental value thereof from 
the date of demand therefor upon the 
purchaser. 


Cannot Compel Wife to Release Dower 


A court cannot compel a wife to re- 
lease or convey her inchoate right of 
dower in lands her husband has agreed 
to sell by a contract to which she is not 
a party. Rosenow v. Miller et al., 63 M 
451, 458, 207 P 618. 


Conveyances 


An option given to purchase land is not 
a conveyance that will bar dower, if the 
offer to sell is not accepted until after the 
death of the husband. Tyler v. Tyler, 50 
M 65, 73, 144 P 1090. 
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Id. The term “conveyance,” as used 
in this section, means a conveyance ef- 
fective to transfer the title at the time 
it was made, and may not be construed 
to include one which has not become ef- 
fective until after the rights of the widow 
have attached. 


Creditors Subordinate to Dower 


The general rule is that the rights of 
the husband’s ereditors are subordinate 
to the widow’s claim of dower, unless on 
debts constituting a special charge upon 
the land before coverture or at the time 
of its acquisition and as a part of the 
Same transaction, and the insolvency of 
the husband’s estate does not affect the 
widow’s right of dower, unless otherwise 
provided by statute. Swartz v. Smole, 
91 M 90, 94, 5 P 2d 566. 


Dower May Be Relinquished 


The statutory methods enumerated in 
this section and in sections 5819, 5821 and 
5824, in which a widow’s right to dower 
may be relinquished,. are not exclusive, 
but an ante-nuptial contract releasing her 
dower interest in her intended husband’s 
property is binding upon her as widow, 
provided it is free from fraud or misrep- 
resentation, reasonable in its provisions, 
and entered into by both parties in good 
faith. Hannon v. Hannon, 46 M 253, 259, 
127 P 466. 


Election As to Claim of Dower 


The wife’s right to dower or election un- 
der this section and section 5821 are sepa- 
rate from her rights as an heir of her hus- 
band under section 7073, and her participa- 
tion in the distribution of the estate as an 
heir of her husband does not constitute a 
waiver of the right of election to take 


ines 


one-half of the residue after payment of 
debts. Dahlman v. Dahlman, 28 M 373, 
377, 72 P 748. See Hannon v. Hannon, 46 
M 253, 357, 127 P 466. 


Encumbrance On Husband’s Title 


The lien of a judgment against a hus- 
band is subject to the interest of his wife, 
whether arising from a tenancy in common 
with her husband or out of her right of 


dower. Manuel v. Turner, 36 M 512, 519, 
93 P 808. 
A wife’s inchoate right of dower, 


whether treated as a bare expectancy or 
as a contingent interest, is such a valuable 
right or interest as constitutes an encum- 
‘brance on her husband’s title. Rosenow 
v. Miller et al., 63 M 451, 458, 207 P 618. 


Favored By Law 


The right of dower, by which provision 
is made for the support of the widow out 
of the lands of her husband and which, in- 
choate during the life of the latter, be- 
ccmes complete upon his death, is pro- 
tected jealously by the law. Mathews v. 
Marsden et al., 71 M 502, 507 et seq., 230 
Pi 775: 


DOWER 
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Value of Dower 


Held, that in view of the Code provi- 
sions relative to the right of dower de- 
pending upon eventualities which cannot 
be foreseen, it is impossible to place a 
valuation upon a widow’s right in advance 
of her husband’s death, and that therefore 
plaintiff in an action for specific perform- 
ance of a land contract to which the ven- 
dor’s wife was not a party, requiring de- 
fendant to convey all his right, title and 
interest in the premises for the agreed 
price less the determined value of his 
wife’s dower right, cannot claim abate- 
ment from the contract price. Rosenow 
v. Miller et al., 63 M 451, 458, 207 P 618. 


Widow Defined 


The word “widow” means “a woman 
who has lost her husband by death,” and 
does not apply to divorced persons. O’Mal- 
ley v. O’Malley, 46 M 549, 557, 129 P 501. 


References 


In re McLure’s Estate, 63 M 536, 539, 
208 P 900; In re Mahaffay’s Estate, 79 M 
10, 22, 254 P 875; Shepherd & Pierson 
Co. v. Baker, 81 M 185, 192, 262 P 887. 


5814. Mortgaged lands subject to dower. When a person seized of an 
estate of inheritance in land shall have executed a mortgage of such estate 
before or after marriage, his widow shall nevertheless be entitled to dower 
out of the lands mortgaged, as against every person except the mortgagee 
and those claiming under him. 


History: En. Ch. 36, p. 38 et seq., L. 
1866, March 21, 1866; this act set aside 
by act of congress, March 2, 1867. This 
section en. Sec. 2, p. 63, L. 1876; omitted 


from Rev. Stat. 1879 and Comp. Stat. 
1887; re-en. Sec. 229, Civ. C. 1895; re-en. 
Sec. 3709, Rev. C. 1907; re-en. Sec. 5814, 
R. Ce M. 1921. 


5815. Dower subject to purchase money. When a husband shall pur- 
chase lands during coverture, and shall mortgage such lands to secure the 
payment of the purchase money thereof, his widow shall not be entitled 
to dower out of such lands as against the mortgagee, or those claiming 
under him, although she shall not have united in such mortgage; but she 
shall be entitled to dower as against all other persons. 

History: En. Ch. 36, p. 38 et seq., L. omitted from Rev. Stat. 1879 and Comp. 
1866, March 21, 1866; this act set aside Stat. 1887; re-en. Sec. 230, Civ. C. 1895; 


by act of congress, March 2, 1867. This re-en. Sec. 3710, Rev. C. 1907; re-en Sec. 
section en. Sec. 3, p. 63, L. 1876; 5815, R. C. M. 1921. 


5816. Dower in surplus under mortgage. When, in the cases specified 
in the two preceding sections, the mortgagee, or those claiming under him, 
shall, after the death of such husband, cause the land mortgaged to be sold, 
either under a power contained in the mortgage or by virtue of a judgment 
or decree of a court, and any surplus shall remain after the payment of the 
moneys due on such mortgage and the costs and charges of sale, such widow 
shall be entitled to the interest or income of one-third part of such surplus 
for life as her dower. 

History: En. Ch. 36, p. 38, et. seq., L. by act of congress, March 2, 1867. This 
1866, March 21, 1866; this act set aside section en. Sec. 4, p. 64, L. 1876; omitted 


49 


5818 | 
98 P.(2d) 376 
5818 ‘ | 
Rel. matter 


Sees. 1,2 | 
p. 411 . | 
| 


5819 
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from Rev. Stat. 1879 and Comp. Stat. 
1887; re-en. Sec. 231, Civ. C. 1895; re-en. 


5817. Dower not to attach unless absolute title. 


DOWER 


on 8 


Sec. 3711, Rec. C. 1907; re-en. Sec. 5816, 
R. Cc. M. 1921. 


A widow shall not 


be endowed of lands conveyed to her husband by way of mortgage, unless 
he shall have acquired an absolute estate during the marriage. 


History: En. Ch. 36, p. 38 et. seq., L. 
1866, March 21, 1866; this act set aside 
by act of congress, March 2, 1867. This 
section en. Sec. 5, p. 64, L. 1876; omitted 


from Rev. Stat. 1879 and Comp. Stat. 
1887; re-en. Sec. 232, Civ. C. 1895; re-en. 
Sec. 3712, Rev. .C. 1907; re-en. Sec. 5817, 
Re Coin koe, 


5818. Absent wife need not sign deed. Any married man residing and 
owning real property in the state, whose wife has never been in the state 
or territory of Montana, can by deed, mortgage, or other conveyance, grant 
the full title to such property by his own signature, and the wife or widow 
shall have no dower interest in the property to which the title of the husband 
is so divested. 


History: En. Ch. 36, p. 38 et seq., L. 
1866, March 21, 1866; this act set. aside 
by act of congress, March 2, 1867. This 
section en. Sec. 6, p. 64, L. 1876; omitted 
from Rev. Stat. 1879 and Comp. Stat. 
1887; re-en. Sec. 233, Civ. C. 1895; re-en. 


Sec. 3713, Rev. C. 1907; re-en. Sec. 5818, 
R. C. M. 1921. 


References 

Rosenow v. Miller et al., 63 M 451, 458, 
207 P 618; In re Metealf’s Estate, 93 M 
542, 548, 19 P 2d 905. 

5819. Widow may elect. Every devise or bequest shall bar a widow’s 
dower in lands or her share in personal estate unless otherwise expressed 
in the will; but she may elect whether she will take such devise or bequest, 
or whether she will renounce the benefit of such devise or bequest, and 


take her dower in the lands and her share in the personal estate. 


History: En. Ch. 36, p. 38 et seq., L. 
1866, March 21, 1866; this act set aside 
by act of congress, March 2, 1867. This 
section en. Sec. 7, p. 65, L. 1876; omitted 
from Rev. Stat. 1879 and Comp. Stat. 
1887; re-en. Sec. 234, Civ. C. 1895; re-en. 
Sec. 3714, Rev. C. 1907; re-en. Sec. 5819, 
R. C. M. 1921. 


Operation and Effect 


Where the widow has taken lands de- 
vised to her under the provisions of a will, 
she is barred from claiming dower unless 
within one year after the probate of the 
will, she elects to renounce such devise 
and take her dower therein. Chadwick v. 
Tatem, 9 M 354, 368, 23 P 729. 


Under this section the widow is required 
to renounce benefits under will and elect 
to take her dower interest, only when the 


~ will contains a devise or bequest to her. 


Swartz v. Smole, 91 M 90, 5 P 2d 566. 


Id. The existence of debts against the 
estate of her deceased husband which ecan- 
not be satisfied from the personal prop- 


erty of the estate does not affect the 
dower right of the widow. 

Id. Where a widow though not men- 
tioned in her husband’s will nevertheless 
renounced any benefits thereunder and 
otherwise made it plain that she would 
insist on her dower right in the real prop- 
erty of the estate, she may not be said 
to have been estopped merely because she 
accepted a sum of money due her as family 
allowance, a portion of which to her 
knowledge was derived from the sale of 
the realty. 


References 


Cited or applied as section 234, Civil 
Code, in Dahlman v. Dahlman, 28 M 373, 
377, 72 P 748; as section 3714, Revised 
Codes, in In re Beck’s Estate, 44 M 561, 
569, 121 P 784; Hannon v. Hannon, 46 M 
253, 256, 127 P 466; Rosenow v. Miller et 
al., 63. M 451, 459, 207 P 618; In: re Me- 
Lure’s Estate, 63 M 536, 539, 208 P 900; 
Matthews v. Marsden et al., 71 M 502, 
508, 230 P 775; In re Mahaffay’s Estate, 
79 M 10, 22, 254 P 875. 


5820. Renunciation and form of. When a woman is entitled to an 


election under this chapter, she shall be deemed to have taken such devise, 
unless, within one year after the authentication or probate of the will, she 
shall deliver or transmit to the district court of the proper county a written 
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renunciation, which may be in the following form, to-wit: “I, A B, widow of 
eae BGO UIIEY (Ole aol ce se eke , state of Montana, do hereby 
renounce and quit all claims to the benefit of any bequest or devise made to 
me by the late will and testament of my said deceased husband, which has 
been exhibited and proved according to law (or otherwise, as the case may 
be), and I do elect to take in leu thereof my dower, or legal share of the 
estate of my said husband,” which said letter of renunciation shall be filed 
in the office of the clerk of the district court, and shall operate as a com- 
plete bar against any claim which such widow may afterwards set up to 
any provision which may have been thus made for her in the will of any 
testator, in heu of dower; and by thus renouncing all claims as aforesaid, 
such widow shall thereupon be entitled to dower in the lands or share in 
the personal estate of her husband. 
History: En. Ch. 36, p. 38 et seq., L. 


1866, March 21, 1866; this act set aside 
by act of congress, March 2, 1867. This 


Sec. 3715, Rev. C. 1907; re-en. Sec. 5820, 
R. C. M. 1921. 


section. en. Sec. 8, p. 65, L. 1876; omitted i at. 
from Rev. Stat. 1879 and Comp. Stat. In re MecLure’s Estate, 63 M 536, 539, 
1887; re-en. Sec. 235, Civ. C. 1895; re-en. 208 P 900. 


5821. Rights of widow when no issue. If a husband die, leaving a 
widow, but no children, nor descendants of children, such widow may, if 
she elect, have, in lieu of her dower in the estate of which her husband died 
seized, whether the same shall have been assigned or not, absolute and in 
her own right, as if she were sole, one-half of all the real estate which shall 
remain after the payment of all just debts and claims against the deceased 
husband; provided, that, in case dower in such estate shall have been already 
assigned, she shall make such new election within two months after being 


58 
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notified of the payment of such claims and debts. 


History: En. Ch. 36, p. 38 et seq., L. 
1866, March 21, 1866; this act set aside 
by act of congress, March 2, 1867. This 
section. en. Sec. 9, p. 65, L. 1876; omitted 
from Rev. Stat. 1879 and Comp. Stat. 
1887; re-en. Sec. 236, Civ. C. 1895; re-en. 
Sec. 3716, Rev. C. 1907; re-en. Sec. 5821, 
R. C. M. 1921. 


Effect of An Option On Dower 


Where a wife joined her husband in an 
option contract on land owned by the lat- 
ter, executing and depositing a deed in 
escrow, and the husband died before the 
holders of the option exercised their right 
and received the deed from the depositary, 
the widow was entitled to one-half of the 
net proceeds of such sale, in lieu of dower, 
her right to claim one-half of the real 
estate of her husband, granted by this sec- 
tion, having attached before the deed be- 
came effective to divest deceased of title. 
Tyler v. Tyler, 50 M 65, 73, 144 P 1090. 


Effect of Remarriage 


Held that the remarriage of a widow did 
not deprive her of the right to elect to take 
a one-half interest in the estate of her de- 
ceased husband, under this section, in lieu 


d1 


of dower granted by section 5813 R. C. M. 
1$21, the word “widow” as used in those 
sections referring to the person and not 
to her then state or condition. Mathews 
v. Marsden et al.,.71 M 502, 504,: 230 P 
775. 

Operation and Effect 


The right granted to the widow by this 
section is absolute, and wholly independ- 
ent of her right to participate in the dis- 
tribution of the estate as heir of her hus- 
band; it attaches to all lands in which she 
is entitled to dower, as provided in sec- 
tion 5813. Dahlman vy. Dahlman, 28 M 
373, 377, 72 P 748; Tyler v. Tyler, 50 M 
65, 70, 144 P 1090. 

The wife’s right to dower or election 
under section 5813 and this section are 
separate from her rights as an heir of her 
husband under section 7073 and her par- 
ticipation in the distribution of the estate 
as an heir of her husband does not consti- 
tute a waiver of the right of election to 
take one-half of the residue after payment 
of debts. Dahlman y. Dahlman, 28 M 373, 
377, 12 B48. 

The district court, when exercising its 
probate jurisdiction, has no power with 


21 
P.(2d) 374- 
q 
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reference to dower, and no order which it 
may make touching the distribution of prop- 
erty during the course of administration 
ean, of itself, affect the right of dower of 
a widow in any lands to which the right 
has attached, or any election which the 
widow has with reference to it. She may 
bring her action to have her dower allotted 
to her, notwithstanding the order of distri- 
bution makes no mention of her right. In 
re Dahlman’s Estate, 28 M 379, 380, 72 
PET ps 


What Are Just Debts 


Administrator’s fees, attorney’s fees and 
taxes on the estate for the current year 
remaining unpaid are not “just debts and 


DOWER Ch. 8 


claims against the deceased husband,” 
within the meaning of this section which 
must be paid before the widow is entitled 
to have one-half of the real property of | 
which the husband died seized, set aside to 
her in lieu of dower. Mathews v. Mars- 
den et al., 71 M 502, 504, 230 P 775. 


References 


Cited or applied as section 3716, Revised 
Codes, in In re Beck’s Estate, 44 M 561, 
569, 121 P 784; Hannon v. Hannon, 46 M 
253, 257, 127 P 466; Rosenow v. Miller et 
al., 63 M 451, 459, 207 P 618; In re Ma- 
haffay’s Estate, 79 M 10, 23, 254 P 875; 
Swartz v. Smole, 91 M 90, 95, 5 P 2d 566. 


5822. Rights of widows when lands exchanged. Ifa husband, seized of 


an estate of inheritance in lands, exchanges it for other lands, his widow 
shall not have dower of both, but shall make her election as hereinbefore 
provided, to be endowed of the lands given, or of those taken in exchange. 
And if such election be not evinced by the commencement of the proceed- 
ings for the recovery and assignment of her dower of the lands given in 
exchange within one year after the death of her husband, she shall be deemed 
to have elected to take her dower of the lands taken in exchange. 


History: En. Ch. 36, p. 38 et seq., L. 
1866, March 21, 1866; this act set aside by 
act of congress, March 2, 1867. This sec- 
tion en. Sec. 9, p. 65, L. 1876; omitted 


from Rev. Stat. 1879 and Comp. Stat. 
1887; re-en. Sec. 237, Civ. C. 1895; re-en. 
Sec. 3717, Rev. C. 1907; re-en. Sec. 5822, 
R. C. M. 1921. 


5823. Widow’s rights in land aliened. When a widow is entitled to 
dower out of any lands aliened by her husband in his lifetime, and such 
lands have been enhanced in value after the alienation, such lands shall be 
estimated in setting out the widow’s dower according to their value at the 
time when they were so aliened. 


History: En. Sec. 18, p. 68, L. 1876; re-en. Sec. 238, Civ. C. 1895; re-en. Sec. 3718, 
Rev. C. 1907; re-en. Sec. 5823, R. C. M. 1921. 


5824. Ante-nuptial settlement—when a bar to dower. A-woman may 
be barred of her dower in all of the land of her husband by a jointure 
settled on her with her assent before the marriage; provided, such jointure 
consists of a freehold estate in lands for the life of the wife, at least, to take 
effect in possession or profits immediate on the death of the husband. 


History: En. Sec. 19, p. 68, L. 1876; 


Code, in Dahlman v. Dahlman, 28 M 373, 
re-en. Sec. 239, Civ. C. 1895; re-en. Sec. 


377, 72 P 748; as section 3719, Revised 


3719, Rev. C. 1907; re-en. Sec. 5824, Codes, in Hannon v. Hannon, 46 M 253, 
R. C. M. 1921. 257, 127 P 466; Mathews v. Marsden et al., 
References 71 M 502, 509, 230 P 775. 


Cited or applied as section 239, Civil 


5825. Assent to marriage settlement. Such assent shall be expressed 
if the woman is of full age by her becoming a party to the conveyance 
by which it is settled, and if she is under age, by her joining with her 
father or guardian in such conveyance. 


History: En. Sec. 20, p. 68, L. 1876; 


3720, Rev. C. 1907; re-en. Sec. 5825, 
re-en. Sec. 240, Civ. C. 1895; re-en. Sec. 


R.C. M. 1921. 
D2 
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References 


Cited or applied as section 240, Civil 
Code, in Dahlman vy. Dahlman, 28 M 373, 
377, 72 P 748; as section 3720, Revised 


Codes, in Hannon v. Hannon, 46 M 253, 
257, 127 P 466; Mathews v. Marsden et . 
al., 71 M 502, 509, 230 P 775. 


5826. When dower may be assigned anew. If a woman is lawfully 
evicted of lands assigned to her as a dower or settled upon the jointure, 
or is deprived of the provisions made for her by will or otherwise, in 
lieu of dower, she may be endowed anew in like manner as if such assign- 
ment, jointure, or other provision had not been made. 


History: En. Sec. 21, p. 68, L. 1876; re-en. Sec. 241, Civ. C. 1895; re-en. Sec. 3721, 
Rev. C. 1907; re-en. Sec. 5826, R. C. M. 1921. 


5827. Endowed woman not to suffer waste. No woman endowed of any 
lands shall commit or suffer waste on the same; but she shall maintain 
the houses and tenements with the fences and appurtenances in good repair, 
and shall be liable to the person having the next immediate estate of inher- 
itance therein for all damages occasioned by any waste committed or 
suffered by her. 


History: En. Sec. 22, p. 68, L. 1876; re-en. Sec. 242, Civ. C. 1895; re-en. Sec. 3722, 
Rev. C. 1907; re-en. Sec. 5827, R. C. M. 1921. 


5828. Right to dower not affected by acts of husband. No act, deed, 
or conveyance, executed or performed by the husband, without the assent 
of his wife, evidenced by her acknowledgment thereof, in the manner 
required by law to pass the estates of married women, and no judgment 
or decree confessed by or recovered against him, and no laches, default, 
covin, or crime of the husband, shall prejudice the rights of the wife to 
her dower or jointure, or preclude her from the recovery thereof, if other- 
wise entitled thereto. 


History: En. Sec. 243, Civ. C. 1895; 
re-en. Sec. 3723, Rev. C. 1907; re-en. Sec. 
5828, R. C. M. 1921. 


Operation and Effect 


The defense to a suit to foreclose a mort- 
gage on realty that the instrument had 
not been acknowledged by the wife of the 
mortgagor is a privilege personal to the 
wife, which she may waive; it may not be 
interposed by another for her where her 
dower right is not in question. Angus v. 
Mariner et al., 85 M 365, 372, 278 P 996. 

Where the wife of a vendor did not sign 


5829. Assignment of dower—by what regulated. 


the contract of sale sought to be specifi- 
cally enforced she could not be divested 
of her inchoate right of dower by the de- 
eree granting the relief. Shaw v. Me- 
Namara & Marlow, Ine., 85 M 389, 397, 
278 P 836. 

A sale of real property of a decedent by 
an executor is inoperative so far as the 
widow’s dower is concerned, and the pur- 
chaser takes title subject to her dower 
right which must be assigned against the 
purchaser. Swartz v. Smole, 91 M 90, 96, 
» P 2d 566. 


The procedure for 


the assignment of dower upon the death of the husband is regulated by 
the provisions of sections 10158 to 10169 of the Code of Civil Procedure. 


History: 


New section recommended by Code Commissioner 1921. 


Woles. €.2 | 
Registration | 
of Adoption | 
S.L. "43 c. 44 | 
Sec. 35'p. 65 | 


5830 
141 P.(2d) 832) 
(Oregon) 


| 


5830, 5831 


PARENT AND CHILD hase 
CHAPTER 9 
PARENT AND CHILD—CHILDREN BY BIRTH AND BY ADOPTION 


Section 5830. 


Legitimacy of children born in wedlock. 


5831. Legitimacy of children after dissolution of marriage. 

5832. Who may dispute the legitimacy of a child. 

5833. Obligations of parents for the support and education of their children. 

5834. Custody of legitimate child. 

5835. Custody of children where husband and wife living separate. 

5836. When husband or wife may bring action for the exclusive control of 
children—decree in such cases. 

5837. Custody of illegitimate child. 

5838. Allowance to parent. 

5839. Parent cannot control the PEC EE. of child. 

5840. Remedy for parental abuse. 

5841. When parental authority ceases. 

5842. Remedy when a parent dies without providing for the support of his 
child. 

5843. Reciprocal duties of parents and children in maintaining each other. 

5844. When a parent is liable for necessaries supplied to a child. 

5845. When a parent is not liable for support furnished his child. 

5846. Husband not bound for the support of his wife’s children by a former 
marriage. 

5847. Compensation and support of adult child. 

5848. Parent may relinquish services and custody of child. 

5849. Wages of minors. 

5850. Right of parent to determine the residence of child. 

5851. Custody may be awarded without divorce proceedings when parents 
separated. 

5852. Child legitimatized by marriage of parents. 

5853. Duty of child to support indigent. parents. 

5854. Penalty for failure to support. 

5855. Civil action to enforce duty to support. 

5856. Who may adopt minor child. 

5857. Age of adopting parent. 

5858. Consent of spouse necessary. 

5859. Consent of child’s parents. 

5860. Consent of child. 

5861. Proceedings on adoption. 

5862. Judge’s order in adoption proceedings. 

5863. Effect of adoption. 

5864. Effect on former relations of child. 

5865. Adoption of illegitimate child. 

5866. Adoption of deserted child. 

5867. Adoption of children from orphans’ home or asylum. 


5830. Legitimacy of children born in wedlock. All children born in 
wedlock are presumed to be legitimate. 


History: En. Sec. 280, Civ. C. 1895; 
re-en. Sec. 3738, Rev. C. 1907; re-en. Sec. 
5830, R. C. M. 1921. Cal. Civ. C. Sec. 193. 
Field Civ. C. Sec. 86. 


Operation and Effect 


A child born in wedlock is presumed to 
be legitimate even though it was conceived 
before the marriage of the mother; such 
presumption cannot be overcome by eir- 
cumstances which only create doubt or sus- 
picion, but to overcome it the evidence 


5831. 


must be strong, distinct and wholly satis- 
factory. In re Thompson, 77 M 466, 251 
P63, 

The disputable presumption that a child 
born in lawful wedlock is legitimate (Subd. 
31, sec. 10606, R. C. M. 1921, and this 
section) is successfully “controverted by 
other evidence” when the preponderance 
of the evidence is contrary thereto. (Mr. 
Justice Angstman dissenting.) In re 
Wray’s Estate, 93 M 525, 536, 19 P 2d 
1051. 


Legitimacy of children after dissolution of marriage. All children 


of a woman who has been married, born within ten months after the disso- 
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lution of her marriage, are presumed to be legitimate children of that 
marriage. 


History: En. Sec. 281, Civ. C. 1895; re-en. Sec. 3739, Rev. C. 1907; re-en. Sec. 5831, 
R. C. M. 1921. Cal. Civ. C. Sec. 194. Based on Field Civ. C. Sec. 87. 


5832. Who may dispute the legitimacy of a child. The presumption of 
legitimacy can be disputed only by the husband or wife, or the descendant 
of one or both of them. Llegitimacy, in such case, may be proved like any 
other fact. 


History: En. Sec. 282, Civ. C. 1895; the legitimacy of a child, the section thus 
re-en. Sec. 3740, Rev. C. 1907; re-en. Sec. abrogating the common-law rule precluding 
5832, R. C. M. 1921. Cal. Civ. C. Sec. 195. husband or wife from testifying as to 
Field Civ. C. Sec. 88. nonaccess of the husband in determining 

‘ the question of legitimacy. In re Wray’s 

ERE RA Ay Estate, 93 M 525, 536, 19 P 2d 1051. 
Under this section, the husband and Raferévices 
wife, as well as the descendant of one or 
both, are competent to testify in opposi- In re Thompson, 77 M 466, 474, 251 P 
tion to the disputable presumption as to 163. 


5833. Obligations of parents for the support and education of their 5833 


children. The parent entitled to the custody of a child must give him 
support and education suitable to his circumstances. If the support and 
education which the father of a legitimate child is able to give are inade- 
quate, the mother must assist him to the extent of her ability. 


History: En. Sec. 283, Civ. C. 1895; the father of the duty to meet his obliga- 
re-en. Sec. 3741, Rev. C. 1907; re-en. Sec. tion when the mother can no longer sup- 
5833, R. C. M. 1921. Cal. Civ. C. Sec. 196. port the burden assumed by her. 

Field Civ. C. Sec. 89. While the welfare of a child in the mat- 
ter of its custody is of paramount inter- 
est, neither such interest nor the child’s 

While an agreement between husband wish will justify a court in denying its 
and wife touching the custody and main- custody to the surviving parent, in the 
tenance of the children will be enforced, absence of a showing of unfitness or in- 
it cannot, as against the children, divest ability to support the child, and turning 
either parent of the duty to support and it over to a stranger. August v. Burns, 
educate them. Brice v. Brice, 50 M 388, 79 M 198, 220, 255 P’ 737. 

394, 147 P 164. 

Id. The fact that the burden of educa- 
tion and support of the children is cast Cited or applied as section 3741, Revised 
upon a divorced wife, to whom their cus- Codes, in Melville v. Butte-Balaklava Cop- 
tody has been awarded, does not divest per Co., 47 M 1, 5, 130 P 441. 


5834. Custody of legitimate child. The father and mother of a legiti-? 
mate unmarried minor child are equally entitled to its custody, services, 
and earnings. If either parent be dead, or unable, or refuse to take the 


eustody, or has abandoned his or her family, the other is entitled to its 
eustody, services, and earnings. 


Operation and Effect 


References 


96 P. (2d) 922 


96 *. (2d) 922 


History: En. Sec. 284, Civ. C. 1895; ployment, or where the parent testifies in 


re-en. Sec. 3742, Rev. C. 1907; amd. Sec. support of the claim presented by the mi- 
1, Ch. 61, L. 1915; re-en. Sec. 5834, R.C.M. nor and assigned to and sued upon by 
1921. Cal. Civ. C. Sec. 197. Based on another; by so doing the,.parent estops 


Field Civ. C. Sec. 90. himself from thereafter claiming the mi- 
if : nor’s earnings. Schwab v. Peterson, 80 M 
Child’s Earnings 214, 221, 260 P 711. 


While a parent is entitled to the earn- 


Habeas Corpus to Gain Custod 
ings of a minor resulting from the obliga-. P y 


tion of support, the privilege may be Under this section, the father and 
waived either expressly or by conduct, mother of a legitimate unmarried child 
such as making no objection to the em- are equally entitled to its custody, and 


DD 
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where a father deeming the mother unfit 
to have charge of a child, had placed it in 
the care of his sister and her husband, 
the latter were his agents empowered to 
resist attempts of the mother to regain its 
custody by habeas corpus and the court 
could properly permit an investigation into 
facts which would have been available to 
the father if attempt had been made to 
take the child from him. In re Thomp- 
son, 77 M 466, 475, 251 P 163. 


There are two kinds of writs of habeas’ 


corpus involving an infant: one directed 
toward freeing the child from imprison- 
ment, and the other to exercise the powers 
of a court of general equity jurisdiction 
over the custody of the person of the in- 
fant; in the latter class the unsuccessful 
claimant has the right of appeal to the su- 
preme court. Ex parte Reinhardt, 88 M 
282, 288, 292 P 582. 


Order of Preference As to Custody 


As between the parent and grandparent, 
the law prefers the former as the cus- 
todian of an infant child, unless the par- 
ent is incompetent or unfit because of pov- 
erty or depravity to provide the physical 
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comforts and moral training essential to 
the life and well-being of the child. Ex 
parte Bourquin, 88 M 118, 122, 290 P 250. 

Id. In considering the welfare of a 
child, where a mother has two infant chil- 
dren, the custody of one of which she 
seeks to regain by habeas corpus, the ad- 
vantage flowing from the companionship 
of the two, important in the development - 
of eharacter and an unselfish disposition, 
should not be overlooked. 


Review On Appeal 


The decision of a district judge in a con- 
troversy affecting rights to the custody of 
a child of tender years ought not to be 
disturbed on appeal except upon a clear 
showing of an abuse of judicial discretion. 
Ex parte Bourquin, 88 M 118, 122, 290 P 
250. 


References 


Cited or applied as section 3742, Revised 
Codes, before amendment, in Brice v. 
Brice, 50 M 388, 394, 147 P 164; August 
v. Burns, 79 M 198, 220, 255 P 737; In re 
Metealf’s Estate, 93 M 542, 546, 19 P 2d 
905. 


5835. Custody of children where husband and wife living separate. 


The husband and father, as such, has no rights superior to those of the 
wife and mother, in regard to the care, custody, education, and control of 
the children of the marriage, while such husband and wife live separate and 
apart from each other. 


History: En. Sec. 285, Civ. C. 1895; re-en. Sec. 3743, Rev. C. 1907; re-en. Sec. 5835, 
R. C. M. 1921. Cal. Civ. C. Sec. 198. 


5836. When husband or wife may bring action for the exclusive control 
of children—decree in such cases. Without application for divorce, the 
husband or wife may bring an action for the exclusive control of the children 
of the marriage, and the court or judge may, during the pendency of such 
action, or at the final hearing thereof, or afterwards, make such order or 
decree in regard to the support, care, custody, education, and control of 
the children of the marriage, as may be.just, and in accordance with the 
natural rights of the parents and the best interests of the children, and 
may at any time thereafter amend, vary, or modify such order or decree, 
as the natural rights and the interests of the parties, including the children, 
may require. 


History: En. Sec. 286, Civ. C. 1895; re-en. Sec. 3744, Rev. C. 1907; re-en. Sec. 5836, 
R. C. M. 1921. Cal. Civ. C. Sec. 199. 


5837. Custody of illegitimate child. The mother of an illegitimate un- 
married minor is entitled to its custody, services, and earnings. 


History: En. Sec. 287, Civ. C. 1895; References 
re-en. Sec. 3745, Rev. C. 1907; re-en. Sec. Th re 7} 77 M 4660474." 9! 
5837, R. C. M. 1921. Cal. Civ. C. Sec. 200. 163. 10mpson, // , tidy ook oe 


Field Civ. C. Sec. 91. 


5838. Allowance to parent. The proper court may direct an allowance 
to be made to the parent of a child, out of its property, for its past or future 
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support and education, on such conditions as may be proper, whenever such 
direction is for its benefit. 


History: En. Sec. 288, Civ. C. 1895; re-en. Sec. 3746, Rev. C. 1907; re-en. Sec. 5838, 
R. C. M. 1921. Cal. Civ. C. Sec. 201. Field Civ. C. Sec. 92. oo (2a) 740 


5839. Parent cannot control the property of child. The parent, as such, 
has no control over the property of the child. 


History: En. Sec. 289, Civ. C. 1895; 
re-en. Sec. 3747, Rev. C. 1907; re-en. Sec. 
5839, R. C. M. 1921. Cal. Civ. C. Sec. 202. 
Field Civ. C. Sec. 93. 


References 
Davis v. Industrial Accident Board, 92 
M 508, 510, 15 P 2d 919. 


5840. Remedy for parental abuse. The abuse of parental authority is 
the subject of judicial cognizance in a civil action brought by the child, or by 
its relative within the third degree, or by the county commissioners of the 
eounty where the child resides; and when the abuse is established the child 
may be freed from the dominion of the parent and the duty of support and 


education enforced. 


History: En. Sec. 290, Civ. C. 1895; 
re-en. Sec. 3748, Rev. C. 1907; re-en. Sec. 
5840, R. C. M. 1921. Cal. Civ. C. Sec. 203. 
Based on Field Civ. C. Sec. 94. 


Operation and Effect 


It is only by one of the methods pro- 
vided by statute that parents may be de- 
prived of their right to the custody of 
their children (this section and section 
5841, 12275 R. C. M. 1921), hence where 


5841. 
ceases: 


When parental authority ceases. 


a sheriff without writ, warrant or order 
of court took a seventeen year old girl, 
whose father and brother were charged 
with felonies committed upon her person, 
into custody, his return to a writ of habeas 
corpus sued out by the mother, alleging 
inter alia unfitness of the mother to have 
her in custody, was no defense to the 
writ. Ex parte Reinhardt, 88 M 282, 288, 
292 P 582. 


The authority of the parent 


1. Upon the appointment, by a court, of a guardian of the person of a 


ehild: 


2. Upon the marriage of a child; or, 


3. Upon its attaining majority. 


History: En. Sec. 291, Civ. C. 1895; 
re-en. Sec. 3749, Rev. C. 1907; re-en. Sec. 
5841, R. C. M. 1921. Cal. Civ. C. Sec. 204. 
Field Civ. C. Sec. 95. 


Operation and Effect 


In the absence of a statute to that ef- 
fect, the marriage of a female minor, while 
releasing her from parental authority, does 
not change her status to that of an adult, 
and therefore under the juvenile de- 


linquent law, a married female under the 
age of eighteen may properly be  com- 
mitted to the State Vocational School for 
Girls until she attain the age of twenty- 
one years. State ex rel. Foot v. District 
Court et.al. 77 M 290, 292, 250 P 973. 


References 


Ex parte Reinhardt, 88 M 282, 288, 292 
P 582. 


5842. Remedy when a parent dies without providing for the support of 


his child. 


If a parent chargeable with the support of a child dies, leaving 


it chargeable to the county, and leaving an estate sufficient for its support, 
the county commissioners of the county may claim provision for its support 
from the parent’s estate by civil action, and for this purpose may have the 
same remedies as any creditors against that estate, and against the heirs, 
devisees, and next of kin of the parent. 


En. Sec. 292, Civ. C. 1895; re-en. Sec. 3750, Rev. C. 1907; re-en. Sec. 5842, 
Cal. Civ. C. Sec. 205. Based on Field Civ. C. Sec. 96. 


History: 
R.’ C. M. 1921. 


oT 


5843 
129 P.(2d) 626 
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5843. eReeiprocal duties of parents and children in | maintaining each 
other. It is the duty of the father, the mother, and the children of any 
poor person who is unable to maintain himself by work, to maintain such 
person to the extent of their ability. The promise of an adult child to pay 
for necessaries previously furnished to such parent is binding. 


History: En. Sec. 293, Civ. C. 1895; received from the deceased after his ma- 
re-en. Sec. 3751, Rev. C. 1907; re-en. Sec. jority, in view of sections 9075 and 9076. 
5843, R. C. M. 1921. Cal. Civ. C. Sec. 206. Gilman v. The G. W. Dart Hardware Co., 


Field Civ. C. Sec. 97. 42 M 96, 98, 111 P 550. 
Operation and Effect References 
In an action for the death of his minor Cited or applied as section 3751, Revised 


son, the plaintiff can recover for pecunary Codes, in Hollingsworth v. Davis-Daly E. 
benefits reasonably to be expected to be OC. Co., 38 M 143, 163, 99 P 142. 


5844. When a parent is liable for necessaries supplied to a child. Ifa 
parent neglects to provide articles necessary for his child under his charge, 
according to his circumstances, a third person may in good faith supply such 
necessaries, and recover the reasonable value thereof from the parent. 


History: En. Sec. 294, Civ. C. 1895; re-en. Sec. 3752, Rev. C. 1907; re-en. Sec. 5844, 
R. C. M. 1921. Cal. Civ. C. Sec. 207. Field Civ. C. Sec. 98. 


5845. When a parent is not liable for support furnished his child. A 
parent is not bound to compensate the other parent, or a relative, for the 
voluntary support of his child, without an agreement for compensation, 
nor to compensate a stranger for the support of a child who has abandoned 
the parent without just cause. 


History: En. Sec. 295, Civ. C. 1895; re-en. Sec. 3753, Rev. C. 1907; re-en. Sec. 5845, 
R. C.-M. 1921. Cal. Civ. C. Sec. 208. Field Civ. C. Sec. 99. 


5846. Husband not bound for the support of his wife’s children by a 
former marriage. A husband is not bound to support his wife’s children 
by a former husband; but if he receives them into his family and supports 
them, it is presumed that he does so as a parent, and, where such is the 
case, they are not liable to him for their support, nor ne to them for their 
services. 


History: En. Sec. 296, Civ. C. 1895; provision for the children of plaintiff by 
re-en. Sec. 3754, Rev. C. 1907; re-en. Sec. a former marriage. Decker v. Decker, 56 
5846, R. C. M. 1921. Cal. Civ. C. Sec. M 338, 185 P 168. 

209. Field Civ. C. Sec. 100. References 


Operation and Effect State ex rel. Sheedy v. District Court, 

66 M 427, 431, 432, 218 P 802; Goodwin 

In an action for separate maintenance v. Elm Orlu Min. Co. et al., 83 M 152, 
the court cannot, under this section, make 269 P 403. 


5847. Compensation and support of adult child. Where a child, after 
attaining majority, continues to serve and to be supported by the parent, 


neither party is entitled to compensation, in the absence of an agreement 


therefor. 


History: En. Sec. 297, Civ. C. 1895; household in the conduct of the home, and 
re-en. Sec. 3755, Rev. C. 1907; re-en. Sec. board or lodging or other necessaries or 
5847, R. C. M. 1921. Cal. Civ. C. Sec. comforts furnished, as gratuitous, and in 
210. Field Civ. C. Sec. 101. the absence of an express agreement to 

Operation and Effect pay for the same, to facts and circum- 

stances from which such an agreement 

The law regards personal services ren- can be inferred, there can be no recovery 
dered by near relatives or members of therefor. San ‘Antonio v. pet: 82 M 
the same family living together as one 9, 264 P 944. 
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Ch. 9 PARENT AND CHILD 5848-5853 
5848. Parent may relinquish services and custody of child. The parent, 
whether solvent or insolvent, may relinquish to the child the right of con- 
trolling him and receiving his earnings. Abandonment by the parent is 
presumptive evidence of such relinquishment. | 
History: En. Sec. 298, Civ. C. 1895; 


re-en. Sec. 3756, Rev. C. 1907; re-en. Sec. 
5848, R. C. M. 1921. Cal. Civ. C. Sec. 


waived either expressly or by conduct, 
such as making no objection to the em- 
ployment by the minor and assigned to 


mil. field, Civ. .O” Sec. 102, and sued upon by another; by so doing 

Operation and Effect the parent estops himself from there- 

after claiming the minor’s’. earnings. 

While a parent is entitled to the earn- Schwab v. Peterson, 80 M 214, 221, 260 
ings of a minor resulting from the obliga- P 711. 


tion of support, the privilege may be 


5849. Wages of minors. The wages of a minor employed in service 
may be paid him until the parent or guardian entitled thereto gives the 
employer notice that he claims such wages. 


History: En. Sec. 299, Civ. C. 1895; References 
re-en. Sec. 3757, Rev. C. 1907; re-en. Sec. Schwab. v. Peter 80 M 214. 221 
e490, B/C. Mi. 1991. ; al. Civ. .C., Bee. > 249; Piles tee ht nl vey 


212. Based on Field Civ. C. Sec. 103. 


5850. Right of parent to determine the residence of child. <A parent 
entitled to the custody of a child has a right to change his residence, subject 
to the power of the proper court to restrain a removal which would preju- 
dice the rights or welfare of the child. 


History: En. Sec. 300, Civ. C. 1895; 
re-en. Sec. 3758, Rev. C. 1907; re-en. Sec. 
5850, Ri C.. M. ..1921....Cal..-Civ. -C. -Sec. 
213. Field Civ. C. Sec. 104. 


Operation and Effect 


Under this section a parent entitled 


to the custody of a child has the right 
to change its residence; hence a_ di- 
voreced wife to whom the custody of a 
minor child had been awarded was au- 
thorized to fix the child’s place of resi- 
dence. In re Metcalf’s Estate, 93 M 542, 
546, “19; BP. 2d> 905: 


5851. Custody may be awarded without divorce proceedings when par- 
ents separated. When a husband and wife live in a state of separation, 
without being divorced, any court of competent jurisdiction, upon applica- 
tion of either, if an inhabitant of this state, may inquire into the custody of 
any unmarried minor child of the marriage, and may award the custody of 
such child to either for such time and under such regulations as the case 
may require. The decision of the court must be guided by the rules pre- 
seribed in section 5878. | 


History: En. Sec. 301, Civ. C. 1895; re-en. Sec. 3759, Rev. C. 1907; re-en. Sec. 5851, 
R. C. M. 1921. Cal. Civ. C. Sec. 214. Field Civ. C. Sec. 106. 


5852. Child legitimatized by marriage of parents. A child born before 
wedlock becomes legitimate by the subsequent marriage of its parents. 


History: En. Sec. 11, p. 410, Bannack 
Stat., re-en. Sec. 11, p. 521, Cod. Stat. 1871; 
re-en. Sec. 864, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1425, 5th Div. Comp. Stat. 
1887; amd. Sec. 302, Civ. C. 1895; re-en. 
Sec. 3760, Rev. C. 1907; re-en. Sec. 5852, 
BR. OC. M, 1921. Cal. Civ..C. Sec. 215. 


5853. Duty of child to support indigent parents. 


Operation and Effect 


Under this section, upon the subsequent 
marriage of the parents of a child born 
to them out of wedlock it becomes legiti- 
mate for all purposes. In re Wray’s Es- 
tate, 93 M 525, 540, 19 P 2d 1051. 


It is hereby declared 


and made the duty of every adult child, having the ability so to do, to 
furnish and provide necessary food, clothing, shelter, and medical attend- 


5852 


141 
(Or 


585 
129 


P.(2d) 832 
egon) 


3 
P.(2d) 626 


5856 
146 P.(2d) 324 


5856 | 
New matter 
S.L. °47, C. 229| 
Secs. 1 3 | 
pp. 335, 336 


5856 
Ref. to 
S.e 47, €. 299, 


Sec. 2, p. 335 | 


5357 oO 
146 P.(2d) 324 


8 . 
S.L. 747, C. 229) 
Sec. 2, p. 3385 


sec. 1p. 185 | 


5859 
Amended 


5859 | 
New matter 
Bele 47 1Ge229 
Secs. 1-3 

pp. 335, 336 | 
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ance for his indigent parent or parents, unless, in the Judgment of the court 
or jury, he is excused therefrom by reason of intemperance, indolence, 
immorality, or profligacy of such parent. 


History: En. Sec. 1, Ch. 42, L. 1915; re-en. Sec. 5853, R. C. M. 1921. 


5854. Penalty for failure to support. Any person violating the provi- 
sions of this act shall be deemed guilty of a misdemeanor. 


History: En. Sec. 2, Ch. 42, L. 1915; re-en. Sec. 5854, R. C. M. 1921. 


5855. Civil action to enforce duty to support. A civil suit may be 
instituted and maintained for the enforcement of the provisions of this 
act by any such child, where there is more than one adult child, or by the 
parent to whom such support is due, or by the county attorney, and in 
ease there is more than one such child, the court or the jury upon the 
hearing is authorized and empowered to apportion the expenses of such 
support between the adult children, and the court shall enter judgment in 
accordance with such finding and apportionment; provided, that such eivil 
action shall not be construed as barring the arrest and conviction of such 
person for misdemeanor. 


History: En. Sec. 3, Ch. 42, L. 1915; re-en. Sec. 5855, R. C. M. 1921. 


5856. Who may adopt minor child. Any minor child may be adopted 
by any adult person who is a citizen, or who, under the laws of the United 
States, may become a citizen of the United States, and is of the same race 
as the child to be adopted, in the cases and subject to the rules prescribed 
in this chapter. 


History: Ap. p. Sec. 1, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 310, Civ. C. 1895; 
amd. Sec. 1, Ch. 140, L. 1907; re-en. Sec. 
3761, Rev. C. 1907; re-en. Sec. 5856, 
R. C. M. 1921. Cal. Civ. C. Sec. 221. 


Operation and Effect 


The fact that the person adopting and 
the one adopted were of different races 


did not constitute an obstacle to adoption 
under this section as it appeared as sec- 
tion 310 of the Civil Code of 1895. In re 
Pepin’s Estate, 53 M 240, 248, 163 P 104. 

Under this section, only persons who 
are or may become citizens of the United 
States may adopt a minor child. State 
ex rel. Thompson v. District Court, 75 M 
147, 156, 242 P 959. 


5857. Age of adopting parent. The person adopting a child must be 
at least ten years older than the person adopted. 
History: En. Sec. 2, 5th Div. Comp. Stat. 1887; re-en. Sec. 311, Civ. C. 1895; re-en. 
Sec. 3762, Rev. C. 1907; re-en. Sec. 5857, R. C. M. 1921. Cal. Civ. C. Sec. 222. 
5858. Consent of spouse necessary. A married man, not lawfully sepa- 
rated from his wife, cannot adopt a child without the consent of his 
wife; nor can a married woman, not thus separated from her husband, 


_ without his consent; provided the husband or wife, not consenting, is capable 


of giving such consent. 


History: En. Sec. 3, 5th Div. Comp. Stat. 1887; re-en. Sec. 31 
Sec. 3763, Rev. C. 1907; re-en. Sec. 5858, R. C. M. 1921. 


5859. Consent of child’s parents. A legitimate child cannot be adopted 
without the consent of its parents, if living; nor an illegitimate child with- 
out the consent of its mother, if living; except that consent is not necessary 
from a father or mother deprived of civil rights, or adjudged guilty of adul- 
tery or of cruelty, and for either cause divorced, or adjudged to be an 


5859 60 
173 P, 
Az3 P. (2d) 627, 


| 


2, Civ. C. 1895; re-en. 
Cal. Civ. C. Sec. 223. 


5859 | 
246 P(2d)203 | 
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habitual drunkard, or who has been judicially deprived of the custody of 
the child on account of cruelty or neglect, or who has, in this or any other 
state, wilfully abandoned a child, or caused the same to be maintained in 
any public orphans’ asylum for one year without contributing to the support 
of said child; neither is the consent of any one necessary in the case of an 
abandoned child; provided, however, that when any such child, being a half- 
orphan, and kept and maintained within any orphans’ home or asylum in 
this state for one year or over, may be adopted with the consent of a majority 
of the board of trustees of said orphans’ home or asylum, without the 
consent of the parent, unless such parent has paid toward the expenses of 
the maintenance of such half-orphan at least sixty per cent. of the legitimate 
eost of keeping and maintaining said child during the said time, if able to 
do so; and where the parent is a non-resident of this state, said child may 
be adopted with the consent of a majority of the board of trustees of such 
home or asylum, whenever it has been left by its parents in such home or 
asylum for more than one year, whether the parent has contributed to its 
support or not, and the consent of the parent of such half-orphan is not 
necessary to its adoption, whenever a majority of the board of trustees 
are authorized to give such consent as in this chapter provided, which 
consent shall be given in the same manner that parents are authorized by 
law to consent to adoption of their children. 


History: Ap. p. Sec. 4, 5th Div. Comp. 
Stat. 1887; amd. Sec. 313, Civ. C. 1895; 
amd. Sec. 1, p. 229, L. 1897; re-en. Sec. 
3764, Rev. C. 1907; re-en. Sec. 5859, 
R. C. M. 1921. Cal. Civ. C. Sec. 224. 
Based on Field Civ. C. Sec. 110. 


Abandonment By Parent 


Where the complaint in an action to es- 
tablish plaintiff’s claim to an estate under 
a contract of adoption, alleged that her 
father had abandoned her, the truth of 
which was admitted by a demurrer, it was 
sufficient as against the contention that 
it did not show that he had either given 
his consent to the adoption or had been 
legally deprived of her custody. Gravelin 
v. Porier et al., 77 M 260, 279, 250 P 823. 


Consent of Stepfather Not Necessary 


Held, on supervisory control, that the 
provision of this section, that a legitimate 
child cannot be adopted without the con- 
sent of its “parents,” refers only to the 
lawful father and mother by blood, and 
not to a stepfather or stepmother, and 
that therefore the consent of a stepfather 
to the adoption of children of his deceased 
wife by their aunt is not necessary. State 


5860. Consent of child. 
years, is necessary to its adoption. 


ex rel. Sheedy v. District Court, 66 M 427, 
431, 213 P 802. 


Necessity of Consent of Both Parties 


Under this section, providing that a 
legitimate child cannot be adopted with- 
out the consent of its parents, and sec- 
tion 5861, R. C. M. 1921, declaring that 
consent must be in writing, the court 
was without jurisdiction to enter an order 
of adoption where, the father consenting, 
the written consent of the mother was ab- 
sent. State ex rel. Thompson v. District 
Court, 75 M 147, 150, 242 P 959. 


Notice to Absent Parent 


While the adoption statute does not pro- 
vide in express terms for notice to an ab- 
sent parent of an application of adoption, 
it does so by necessary implication, and 
where notice was not given to enable the 
parent to defend against the charge of 
abandonment, the court was without power 
to issue an order of adoption. State ex 
rel. Thompson y. District Court, 75 M 147, 
150, 242 P 959. 


References 
In re Thompson, 77 M 466, 468, 251 P 
163. 


The consent of a child, if over the age of twelve 


History: En. Sec. 5, 5th Div. Comp. Stat. 1887; re-en. Sec. 314, Civ. C. 1895; re-en. 


Sec. 3765, Rev. C. 1907; re-en. Sec. 5860, R. C. M. 1921. 


Civ. C. Sec. 111. 


Cal. Civ. C. Sec. 225. Field 


5861. Proceedings on adoption. The person adopting a child and the 74° (2a) 412 


rgqQfont.. cote 
190 P. (2d) 397 
[5861 

Ref, to 

ject. 47, C, 299 
See. 2p. Sar 


5862 

New matter 
S.L. °47, C. 229 | 
Sees. 1-3 
PP. sao. a00 | 


ae C 
Ai OF °AT 4 reckon 
aie 25 p.« 3 5 


5863 
New matter | 
S.L. ait _C: 229, 
Secs 


pp. san, 7536 | 
5863 | 
Ref. t 
SAFO 225) 
Sec. 2, p. 3385 
5864 
Amended 
Sle °43.c.. 116 
Sec. 1 p. 203 | 
5864 


173 P. (2d) 627 | 
| 


| 
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child adopted, and the other persons whose consent is necessary, if within 
or resident of the county, must appear before the judge of the district court 
of the county where the person adopting resides, and the necessary consent 
must thereupon be signed and an agreement be executed by the person 
adopting to the effect that the child shall be adopted and treated in all 
respects as his own lawful child should be treated. If the persons whose 
consent is necessary are not within or are not residents of the county, then 
their written consent shall be filed in said district court at the time of the 
application for adoption. In any case where the consent of a parent does 
not appear of record in the adoption proceedings heretofore or hereafter 
had, such adoption shall nevertheless be valid as against everyone excepting 
such parent ; and shall be invalid as to him only in those eases where his 


- econsent is required under section 5859. 


History: En. Sec. 6, 5th Div. Comp. viding that a legitimate child cannot be 
Stat. 1887; re-en. Sec. 3115, Civ. C. 1895; adopted without the consent of its par- 
re-en. Sec. 3766, Rev. C. 1907; re-en. ents, and this section declaring that con- 
Sec. 5861, R. C. M. 1921; amd. Sec. .1, sent must be in writing, the court was 
Ch. 177, L. 1931. Cal. Civ. C. Sec. 226. without jurisdiction to enter an order of 
Based on Field Civ. C. Sec. 112. adoption where, the father consenting, the 
F reek written consent of the mother was ab- 
Operationy and waite sent. State ex rel. Thompson v. District 
Under Section 5859 R. C. M. 1921, pro- Court, 75 M 147, 149 et seq., 242 P 959. 


5862. Judge’s order in adoption proceedings... The judge must examine 
all persons appearing before him pursuant to the last section, each separ- 
ately, and if satisfied that the interests of the child will be promoted by 
the adoption, he must make out an order declaring that the child shall 
thenceforth be regarded and treated in all respects as the child of the 
person adopting. 

History: En. Sec. 7, 5th Div. Comp. 5862, R. C. M. 1921. Cal. Civ. C. Sec. 


Stat. 1887; amd. Sec. 316, Civ. C. 1895; 227445 Field Civ. Ci, Sees 113. 
re-en. Sec. 3767, Rev. C. 1907; re-en. Sec. 


5863. Effect of adoption. A child, when adopted, may take the family 
name of the person adopting. After adoption, the two shall sustain towards 
each other the legal relation of parent and child, and have all the rights and 
be subject to all the duties of that relation. 

History: En. Sec. 8, 5th Div. Comp. child, in the absence of a will, succeeds 
Stat. 1887; re-en. Sec. 317, Civ. C. 1895; to all the estate of the person adopting. 
re-en. Sec. 3768, Rev. C. 1907; re-en. Sec. In re Pepin’s Estate, 53 M 240, 246, 163 


5863, R. C. M. 1921. Cal. Civ. C. Sec. P-104. 
228. Field Civ. C. Sec. 114. 


Operation “and Bitect State ex rel. Thompson v. District 
As against collateral heirs, an adopted Court, 75 M 147, 153, 242 P 959. 


References 


5864. Effect on former relations of child. The parents of an adopted 
child are, from the time of the adoption, relieved of all parental duties 
towards, nna all les lor for, the child so adopted, and have no right 
over it. 


History: En. Sec. 9, 5th Div. Comp. References 
Stat. 1887; re-en. Sec. 318, Civ. C. 1895; Stat a AAT a gw 
re-en. Sec. 3769, Rev. C. 1907; re-en. Sec. ALG | OF curelc) TSOMmpsons Samer ies 


5864, R. OC. M. 1921. Cal. Civ. C. Sec, Court, 75 M 147, 153, 242 P 959. 
229. Field Civ. C. Sec. 115. : 
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5865. Adoption of illegitimate child. The father of an illegitimate 
child by publicly acknowledging it as his own, receiving it as such, with 
the consent of his wife, if he is married, into his family, and otherwise 
treating it as if it were a legitimate child, thereby adopts it as such; and 
such child is thereupon deemed for all purposes legitimate from the time 
of its birth. The foregoing provisions of this chapter do not apply to such 
an adoption. 


History: En. Sec. 10, 5th Div. Comp. 5865, R. C. M. 1921. Cal. Civ. C. Sec. 
Stat. 1887; re-en. Sec. 319, Civ. C. 1895; 230. Field Civ. C. Sec. 116. © 
re-en. Sec. 3770, Rev. C. 1907; re-en. Sec. 

5866. Adoption of deserted child. Whenever it is made to appear to 
the satisfaction of the district court of any county, that any minor child 
has been deserted by its parents or surviving parent, and that it has no 
legal guardian, it shall be lawful, with the approval of the district judge, 
for any person desirous of adopting the said child to adopt the same 
according to law. 


History: En. Sec. 320, Civ. C. 1895; References 
re-en. Sec. 3771, Rev. C. 1907; re-en. Sec. Cited or applied as section 3771, Re- 
5866, R. C. M. 1921. vised Codes, in In re Pepin’s Estate, 53 


M 240, 247, 163 P 104. . 


5867. Adoption of children from orphans’ home or asylum. A majority 
of the board of trustees of any orphans’ home or asylum in this state are 
hereby authorized and empowered to consent to the adoption of any orphan 
child or child abandoned by its parents, by filing their written consent to 
such adoption, wherein shall be stated that they believe it to be for the best 
interest of such child that it be adopted by the person or persons making 
application therefor, which said written consent shall be duly proved or 
acknowledged by a majority of such board of trustees according to sections 
6907 and 6908 of this code, which said written consent shall be filed with 
the district court at the time of the application for adoption; provided, 
that such orphan child, or child abandoned by its parents, shall have been 
in the charge and under the management of said board of trustees of such 
orphans’ home or asylum for a period of one year prior to such adoption 
and during the time supported wholly, or to the amount of forty per cent., 
at the expense of such home or asylum. 


» History: Ens~Sec:" 2, p. 230, Ly 1897; re-ens Secss772) (Rev.v€m 1907; tamds Sec; ‘1, 
Ch. 62, L. 1909; re-en. Sec. 5867, R. C. M. 1921. 


CHAPTER 10 
GUARDIAN AND WARD’ 


Section 5868. Guardian defined. 
5869. Ward—to whom designation applied. 
5870. Kinds of guardians. 
5871. General guardian defined. 
5872. Special guardian defined. 
5873. Appointment by parent. 


5874. No person guardian of estate without appointment, 
5875. Appointment by court. 
5876. Guardian of property of non-resident person—appointment by court. 


5877. Jurisdiction. 
5877.1. Transfer of guardianship matter to other county. 
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5877.2. Petition for transfer—contents. 
5877.3. Hearing on petition. 
5877.4. Proceedings on hearing—order of transfer. 
5878. Rules of awarding custody of minors. 
5879. Powers of guardian appointed by court. 
5880. Duties of guardian of the person. 
5881. Duties of guardian of estate. 
5882. Relation confidential. 
5883. Guardian under direction of court. 
5884. Death of a joint guardian. 
5885. Removal of guardian. 
5886. Guardian appointed by parent—how superseded. 
5887. Guardian appointed by court—how superseded. 
5888. Released by ward. 
5889. Guardian’s discharge. 


5868. Guardian defined. A euardian is a person appointed to take care 
of the person or property of another. 


History: En. Sec. 409, p. 345, L. 1877; 
re-en. Sec. 409, Second Div. Rev. Stat. 
1879; re-en. Sec. 409, Second Div. Comp. 
Stat. 1887; re-en. Sec. 330, Civ. C. 1895; 
re-en. Sec. 3773, Rev. C. 1907; re-en. Sec. 
5868, R. C. M. 1921. 


References 


Davis v. Industrial Accident Board 92 
M 503, 510, 15 P 2d 919. 


5869. Ward—to whom designation applied. The person over whom or 
over whose property a guardian is appointed is called a ward. 


History: En. Sec. 410, p. 345, L. 1877; re-en. Sec. 3774, Rev. C. 1907; re-en. Sec. 
re-en. Sec. 410, Second Div. Rev. Stat. 5869, R. C. M. 1921. Cal. Civ. C. Sec. 
1879; re-en. Sec. 410, Second Div. Comp. 237. Field Civ. C. Sec. 118. 

Stat. 1887; re-en. Sec. 331, Civ. C. 1895; 


5870. Kinds of guardians. 
1. General; or, 


Guardians are either: 


2. Special. 


History: En. Sec. 411, p. 345, L. 1877; 
re-en. Sec. 411, Second Div. Rev. Stat. 
1879; re-en. Sec. 411, Second Div. Comp. 
Stat. 1887; re-en. Sec. 332, Civ. C. 1895; 


5871. General guardian defined. A general guardian is a guardian of 
the person, or of all the property of the ward within this state, or of both. 


re-en. Sec. 3775, Rev. C. 1907; re-en. Sec. 
5870, BR. C. M. 1921. Cal. Civ. C.. Sec. 
238. Field Civ. C. Sec. 119. 


History: En. Sec. 412, p. 345, L. 1877; 
re-en. Sec. 412, Second Div. Rev. Stat. 
1879; re-en. Sec. 412, Second Div. Comp. 
Stat. 1887; re-en. Sec. 333, Civ. C. 1895; 


59872. Special guardian defined. 


History: En. Sec. 413, p. 345, L. 1877; 
re-en. Sec. 413, Second Div. Rev. Stat. 
1879; re-en. Sec. 413, Second Div. Comp. 


re-en. Sec. 3776, Rev. C. 1907; re-en. Sec. 
5871, R. C. M. 1921. Cali Civ. C. Sec. 
239. Field Civ. C. Sec. 120. 


Every other is a special guardian. 


re-en. Sec. 3777, Rev. C. 1907; re-en. Sec. 
5872, R. C. M. 1921. Cal. Civ. C. Sec. 
240. Field Civ. C. Sec. 121. 


Stat. 1887; re-en. Sec. 334, Civ. C. 1895; 


5873. Appointment by parent. A guardian of the person or property, 
or of both, of a child born, or likely to be born, may be nominated by will 
or deed, to take effect upon the death of the parent nominating: 


1. If the child be legitimate, by the father, with the written consent of 
the mother; or by either parent if the other be dead or incapable of consent. 


2. If the child be illegitimate, by the mother. 
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History: En. Sec. 414, p. 346, L. 1877; re-en. Sec. 3778, Rev. C. 1907; re-en. Sec. 
re-en. Sec. 414, Second Div. Rev. Stat. 5873, R. C. M. 1921. Cal. Civ. C. Sec. 
1879; re-en. Sec. 414, Second Div. Comp. 241. Field Civ. C. Sec. 122. 

Stat. 1887; re-en. Sec. 335, Civ. C. 1895; 


5874. No person guardian of estate without appointment. No person, 
whether a parent or otherwise, has any power as guardian of property, 
except by appointment as hereinafter provided. 


History: En. Sec. 415, p. 346, L. 1877; re-en. Sec. 3779, Rev. C. 1907; re-en. Sec. 
re-en. Sec. 415, Second Div. Rev. Stat. 5874, R. C. M. 1921. Cal. Civ. C. Sec. 
1879; re-en. Sec. 415, Second Div. Comp. 242. Field Civ. C. Sec. 123. 

Stat. 1887; re-en. Sec. 336, Civ. C. 1895; 


5875. Appointment by court. A guardian of the person or property, 
or both, of a person residing in this state, who is a minor, or of unsound 
mind, may be appointed in all cases, other than those named in section 
5873, by the district court, as provided in the Code of Civil Procedure. 

History: En. Sec. 416, p. 346, L. 1877; 1895; re-en. Sec. 3780, Rev. C. 1907; re-en. 
re-en. Sec. 416, Second Div. Rev. Stat. Sec. 5875, R. C. M. 1921. Cal. Civ. C. Sec. 


1879; re-en. Sec. 416, Second Div. Comp. 243. Field Civ. C. Sec. 124. 
Stat. 1887; re-en. Sec. 337, Civ. C. 


5876. Guardian of property of non-resident person—appointment by 
court. A guardian of the property within this state of a person not residing 
therein, who is a minor, or of unsound mind, may be appointed by the district 
court. . 

History: En. Sec. 417, p. 346, L. 1877; re-en. Sec. 3781, Rev. C. 1907; re-en. Sec. 
re-en. Sec. 417, Second Div. Rev. Stat. 5876, R. C. M. 1921. Field Civ. C. Sec. 
1879; re-en. Sec. 417, Second Div. Comp. 125. 

Stat. 1887; re-en. Sec. 338, Civ. C. 1895; 

5877. Jurisdiction. In all cases the court making the appointment of a 

guardian has exclusive jurisdiction to control him. 


History: En. Sec. 418, p. 346, L. 1877; re-en. Sec. 3782, Rev. C. 1907; re-en. Sec. 
re-en. Sec. 418, Second Div. Rev. Stat. 5877, R. C. M. 1921. Cal. Civ. C. Sec. 
1879; re-en. Sec. 418, Second Div. Comp. 245. Based on Field Civ. C. Sec. 126. 
Stat. 1887; re-en. Sec. 339, Civ. C. 1895; 


5877.1. Transfer of guardianship matter to other county. The district 
court in and for any county having jurisdiction of any guardianship matter 
shall have power, whenever the interest of the ward and convenience of 
the guardian shall require, to transfer the same to the district court in and 
for any other county. 

History: En. Sec. 1, Ch. 21, L. 1933. 


5877.2. Petition for transfer—contents. To obtain an order for such 
transfer, the guardian shall file in the district court in and for the county 
where such proceeding is pending, a verified petition setting forth the 
following matters: 

1. The name of the county to which it is sought to remove such pro- 
ceeding ; 

2. The name of the county or counties in which the ward resides and 
that in which the guardian resides; i 

3. The name of the county or counties in which the property of such 
ward is situated, and a designation of the character and condition thereof ; 

4. The reasons for such removal; 
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5. The names and residences, so far as the same are known to said 
cuardian, of the relatives within the third degree of such ward, residing 
in said county in which said proceeding is pending. 


History: En. Sec. 2, Ch. 21, L. 1933. 


5877.3. Hearing on petition. Upon filing such petition, an order shall 
be made by the court or judge fixing a time for hearing said petition, which 
shall be not less than ten days thereafter, and directing that a copy of such 
order be sent through the United States mail to each of the said relatives 
of such ward, named in said petition as resident in the county in which said 
proceeding is pending. The court may require such other or further notice 
of said hearing as it may deem proper. 


History: En. Sec. 3, Ch. 21, L. 1933. 


5877.4 | 5877.4. Proceedings on hearing—order of transfer. At the time fixed 
rel. matter ° ‘ Ps é 

L, 37,¢. 76 for the hearing of said petition any relatives of such ward or any person 
p. 14 


interested in the estate of such ward, may appear and file written grounds 
of opposition to said petition. If, after hearing the evidence of the petitioner, 
and contestant, if any, it shall appear to the court that it is for the best 
interest and advantage of said ward, or of the estate of said ward, that 
the transfer of said proceeding be had to the district court in and for the 
county designated in said petition, or to the district court in and for any 
other county, it shall enter an order directing the transfer thereof to said 
eourt and directing the clerk to forward all papers on file therein to the 
elerk of the court to which said proceeding has been ordered transferred, 
and thereafter, the court to which said proceeding has been transferred 
shall have jurisdiction of the cause, the guardian, his wards, their estate, 
and all proceedings therein, as fully as though said proceeding originally 
began in that court. 


5878 History: En. Sec. 4, Ch. 21, L. 1933. 

74 P (2d) 13 | ; : : 

ae Mont.........| 5878. Rules of awarding custody of minors. In awarding the custody 
5878 | of a minor, or in appointing a general guardian, the court or officer is to be 


ras (2a) 574 guided by the following considerations: 


pare | 1. By what appears to be for the best interests of the child in respect 
to its temporal and its mental and moral welfare, and if the child be of 
sufficient age to form an intelligent preference, the court may consider 
that preference in determining the question. 

2. As between parents adversely claiming the custody or guardianship, 
neither parent is entitled to it as of right; but other things being equal, 
if the child be of tender years, it should be given to the mother; if it be of 
an age to require education and preparation for labor or business, then to 
the father. 

3. Of two persons equally entitled to the custody in other respects, 
preference is to be given as follows: 

First—To a parent. 

Second—To one who was indicated by the wishes of a deceased parent. 

Third—To one who already stands in the position of a trustee of a fund 
to be applied to the child’s support. 

Fourth—To a relative. 
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History: En. Sec. 419, p. 347, L. 1877; 
re-en. Sec. 419, Second Div. Rev. Stat. 
1879; re-en. Sec. 419, Second Div. Comp. 
Stat. 1887; re-en. Sec. 340, Civ. C. 1895; 
. re-en. Sec. 3783, Rev. C. 1907; re-en. Sec. 
5878, R. C. M. 1921. Cal. Civ. C. Sec. 246. 
Based on Field Civ. C. Sec. 127. 


Operation and Effect 


When the district court found that de- 
fendant was a man much attached to his 
minor children, had at all times provided 
for them in a suitable manner and taken 
much interest in their education and gen- 
eral welfare, was a fit and proper person 
to have their care and custody, that the 
children had expressed a desire to live 
with him, and that it was for their best 
interest that they should be kept and 
raised together, and therefore awarded 
their custody to him, subject to the right 
of the mother to visit them at reasonable 
times, the presumption obtains, nothing 
appearing in the record on appeal to the 
contrary, that the court exercised the dis- 
eretion lodged in it, and its action will 


5879. Powers of guardian appointed by court. 
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be affirmed. 
199 P 912. 


Order of Preference 


As between the parent and grandparent, 
the law prefers the former as the custodian 
of an infant child, unless the parent is 
incompetent or unfit because of poverty 
or depravity to provide the physical com- 
forts and moral training essential to the 
life and well-being of the child. Ex parte 
Bourquin, 88 M 118, 122, 290 P 250. 


Welfare of Child Paramount 


In awarding the custody of a minor, the 
welfare of the child is to be regarded more 
than the technical rights of the parents, 
and the decision of the district judge 
ought not to be disturbed except upon a 
clear showing of abuse of discretion lodged 
in him. In re Thompson, 77 M 466, 476, 
251 P 163. . 


References 


Cited or applied as section 3783, Revised 
Cedes, in State ex rel. Nipp v. District 
Court, 46 M 425, 434, 128 P 590. 


Boles v. Boles, 60 M 411, 


A guardian appointed 


by a court has power over the person and property of the ward, unless other- 


wise ordered. 


History: En. Sec. 420, p. 347, L. 1877; 
re-en. Sec. 420, Second Div. Rev. Stat. 
1879; re-en. Sec. 420, Second Div. Comp. 
Stat. 1887; re-en. Sec. 341, Civ. C. 1895; 


re-en. Sec. 3784, Rev. C. 1907; re-en. Sec. 
5880, R. C. M. 1921. Cal. Civ. C. Sec. 247. 
Field Civ. C. Sec. 128. 


5880. Duties of guardian of the person. A guardian of the person is 
charged with the custody of the ward, and must look to his support, health, 
and education. He may fix the residence of the ward at any place within 
the state, but not elsewhere, without the permission of the court. 


History: En. Sec. 421, p. 347, L. 1877; 
re-en.. Sec. 421, Second Div. Rev. Stat. 
1879; re-en. Sec. 421, Second Div. Comp. 
Stat. 1887; re-en. Sec. 342, Civ. C. 1895; 
re-en. Sec. 3785, Rev. C. 1907; re-en. Sec. 
5880, R. C. M. 1921. Cal. Civ. C. Sec. 248. 
Field Civ. C. Sec. 129. 


Operation and Effect 
Held, that the provision of this section 


of his ward outside the state without 
permission of the court, does not prevent 
allowance of credit to the guardian for 
keeping his ward in private sanatoriums 
for the insane in another state, where the 
court at the time of his appointment knew 
the ward was in such state and had al- 
lowed claims for her maintenance there 
with such knowledge. Kelly v. Kelly et 
al., 89 M 229, 297 P 470. 


that a guardian may not fix the residence 

5881. Duties of guardian of estate. A guardian of the property must 5ssi 
keep safely the property of his ward. He must not permit any unnecessary Sarr cae 
waste or destruction of the real property, nor make any sale of such property ” he 
without the order of the district court, but must, so far as it is in his power, 
maintain the same with its buildings and appurtenances, out of the income 
or other property of the ward, and deliver it to the ward at the close of his 
guardianship, in as good condition as he received it. 


History: En. Sec. 422, p. 347, L. 1877; re-en. Sec. 3786, Rev. C. 1907; re-en. Sec. 
re-en. Sec. 422, Second Div. Rev. Stat. 5881, R. C. M. 1921. Cal. Civ. C. Sec. 249. 
1879; re-en. Sec. 422, Second Div. Comp. Based on Field Civ. C. Sec. 130. 

Stat. 1887; re-en. Sec. 343, Civ. C. 1895; 


67 


5882-5884 


Deposit of Trust Fund By Guardian 


The position of guardian is one of trust 
and not of agency; the funds coming into 
his hands as such are trust funds which 
he must keep safely, and such of them 
as are necessary to be kept on hand for the 
care and maintenance of the ward he may, 
though not required to do so by the stat- 
ute, deposit in a reliable bank, exercising 
due care in its selection, without being 
open to the charge of having violated the 
law of his trust, or rendering himself per- 
sonally liable for the deposit in case of 
failure of the bank. Pethybridge v. First 
State Bk. of Livingston, 75 M 1738, 179, 
243 P 569. 

Id. In order to escape personal liability 
for funds of his ward deposited in a bank 
by a guardian, he must make the deposit 
in the former’s name, or see to it that 
they appear on the books of the bank un- 
der a designation indicating that they be- 
long to the ward and not to the guardian. 


Investment of Ward’s Funds 


While a guardian is not an insurer of 
the safety of the investments of the ward’s 


5882. Relation confidential. 


GUARDIAN AND WARD 
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money, and a mere error of judgment will 
not subject him to personal liability for 
its loss, if he invests or loans it without 
an order of court, he assumes the entire 
risk, and will be held to strict accounta- . 
bility, irrespective of the degree of care 
exercised in the premises. Kelly v. Kelly 
et al., 89 M 229, 239, 297 P 470. 


Id. Held, under the last above rule, 
that where a guardian de facto, occupying, 
as he did, a position of trust and not of 
agency, deposited funds of his ward in a 
bank taking a certificate of deposit there- 
for without first obtaining an order of 
court to that effect and the bank there- 
after failed, he in effect made a loan of 
the ward’s funds without security and was 
not entitled to credit for the amount thus 
loaned, other than the dividends paid or 
payable by the receiver of the insolvent 
bank. j 


References 


Cited or applied as section 3786, Revised 
Codes, in In re Allard Guardianship, 49 
M 219, 223, 141 P 661. 


The relation of a guardian and ward is 


confidential, and is subject to the provisions of this code relative to trusts. 


History: En. Sec. 423, p. 347, L. 1877; 
re-en. Sec. 423, Second Div. Rev. Stat. 
1879; re-en. Sec. 423, Second Div. Comp. 
Stat. 1887; re-en. Sec. 344, Civ. C. 1895; 
re-en. Sec. 3787, Rev. C. 1907; re-en. Sec. 
5882, R. C. M. 1921. Cal. Civ. C. Sec. 250. 
Field Civ. C. Sec. 131. 


Operation and Effect 


The position of guardian is one of trust 
and not of agency; the funds coming into 
his hands as such are trust funds which 
he must keep safely, and such of them as 
are necessary to be kept on hand for the 
care and maintenance of the ward he may, 
though not required to do so by the stat- 
ute, deposit in a reliable bank, exercising 
due care in its selection, without being 
open to the charge of having violated the 
law of his trust, or rendering himself’ per- 


5883. Guardian under direction of court. 


sonally liable for the deposit in case of 
failure of the bank. Pethybridge v. State 
Bk. of Livingston, 75 M 173, 179, 243 P 
569. 


While a guardian is not an insurer of 
the safety of the investments of the ward’s 
money, and a mere error of judgment will 
not subject him to personal lability for 
its loss, if he invests or loans it with- 
out an order of court he assumes the en- 
tire risk, and will be held to strict ac- 
countability, irrespective of the degree of 
care exercised in the premises. Kelly v. 
Kelly et al., 89 M 229, 239, 297 P 470. 


References 


Cited or applied as section 3787, Revised 
Codes, in In re Allard Guardianship, 49 M 
219, 223, 141 P 661. 


In the management and dis- 


position of the person or property committed to him, a guardian may be 


regulated and controlled by the court. 


History: En. Sec. 424, p. 348, L. 1877; 
re-en. Sec. 424, Second Div. Rev. Stat. 
1879; re-en. Sec. 424, Second Div. Comp. 
Stat. 1887; re-en. Sec. 345, Civ. C. 1895; 
re-en. Sec. 3788, Rev. C. 1907; re-en. Sec. 
5883, R. C. M. 1921. Cal. Civ. C. Sec. 251. 
Field Civ. C. Sec. 132. 


5884. Death of a joint guardian. 
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Operation and Effect 


The guardian of minors is an officer of 
the court, subject to its directions. In re 
Allard Guardianship, 49 M 219, 222, 141 P 
661. 


On the death of one of two or more 


Ch. 10 GUARDIAN AND WARD 5885-5888 


joint guardians, the power continues to the survivor until a further appoint- 
ment is made by the court. 

History: En. Sec. 425, p. 348, L. 1877; re-en. Sec. 3789, Rev. C. 1907; re-en. Sec. 
re-en. Sec. 425, Second Div. Rev. Stat. 5884, R. C. M. 1921. Cal. Civ. C. Sec. 252. 


1879; re-en. Sec. 425, Second Div. Comp. Field Civ. C. Sec. 133. 
Stat. 1887; re-en. Sec. 346, Civ. C. 1895; 


5885. Removal of guardian. A guardian may be removed by the dis- 
trict court for any of the following causes: 

1. For abuse of his trust. 

2. For continued failure to perform his duties. 

3. For incapacity to perform his duties. 

4. For gross immorality. 

5. For having an interest adverse to the faithful performance of his 
duties. 

6. For removal from the state. 
7. In the case of the guardian of the property, for insolvency. 

8. When it is no longer proper that the ward should be under guardian- 
ship. 

History: En. Sec. 426, p. 348, L. 1877; re-en. Sec. 3790, Rev. C. 1907; re-en. Sec. 

re-en. Sec. 426, Second Div. Rev. Stat. 5885, R. C. M. 1921. Cal. Civ. C. Sec. 253. 


1879; re-en. Sec. 426, Second Div. Comp. Field Civ. C. Sec. 134. 
Stat. 1887; re-en. Sec. 347, Civ. C. 1895; 


5886. Guardian appointed by parent—how superseded. The power of 
a guardian appointed by a parent is superseded: 

1. By his removal, as provided in section 5885; 

2. By the solemnized marriage of the ward; or, 

3. By the ward’s attaining majority. 


History: En. Sec. 427, p. 348, L. 1877; re-en. Sec. 3791, Rev. C. 1907; re-en. Sec. 
re-en. Sec. 427, Second Div. Rev. Stat. 5886, R. C. M. 1921. Cal. Civ. C. Sec. 254. 
1879; re-en. Sec. 427, Second Div. Comp. Based on Field Civ. C. Sec. 135. 

Stat. 1887; re-en. Sec. 348, Civ. C. 1895; 


5887. Guardian appointed by court—how superseded. The power of a 
guardian appointed by a court is superseded only: 

1. By order of the court; or, 

2. If the appointment was made solely because of the ward’s minority, 
by his attaining majority; or, 

8. The guardianship over the person of the ward, by the marriage of the 
ward. 


History: En. Sec. 428, p. 348, L. 1877; re-en. Sec. 3792, Rev. C. 1907; re-en. Sec. 
re-en. Sec. 428, Second Div. Rev. Stat. 5887, R. C. M. 1921. Cal. Civ. C. Sec. 255. 
1879; re-en. Sec. 428, Second Div. Comp. Based on Field Civ. C. Sec. 136. 

Stat. 1887; re-en. Sec. 349, Civ. C. 1895; 


5888. Released by ward. After the ward has come to his majority, he 
may settle accounts with his guardian, and give him a release, which is 
valid if obtained fairly and without undue influence. 


History: En. Sec. 429, p. 348, L. 1887; Operation and Effect 
re-en. Sec. 429, Second Div. Rev. Stat. Courts look upon settlements made by 
1879; re-en. Sec. 429, Second Div. Comp. guardians with wards recently coming of 
Stat. 1887; re-en. Sec. 350, Civ. C. 1895; age, as well as transactions between them, 


re-en. Sec. 3793, Rev. C. 1907; re-en. Sec. with distrust, and from the confidential 
5888, R. C. M. 1921. Cal. Civ. C. Sec. 256. relation existing between them it will be 
Field Civ. C. Sec. 137. presumed that the ward was acting under 
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the influence of the guardian and such 
transactions held constructively fraudu- 
lent and set aside unless shown to have 
been the deliberate act of the ward with 
full knowledge. In re Cuffe’s Estate, 63 
M 399, 406, 207 P 640. 

Id. A guardian has the burden of re- 
moving the presumption of undue influence 
and fraud attaching to a ratification by the 
ward of his acts soon after reaching his 
majority, i. e., he must show good faith on 
his part and that the ward had full knowl- 
edge of all the guardian’s transactions, but 


5889. Guardian’s discharge. 


APPRENTICES 


Ch 0 ae 


upon such showing the ratification must be 
approved. 

Id. Where a guardian permits his ward 
to manage his (the ward’s) estate, any act 
ot the ward while operating and managing 
it is in law the act of the guardian. 

Id. Evidence is a proceeding on the fi- 
nal account of the guardian held to show 
a ratification by the ward of the acts of 
the guardian, that in ratifying he was in 
no manner acting under the influence of 
the guardian, and that the ratification was 
such a one as is allowed by this section. 


A guardian appointed by a court is not 


entitled to his discharge until one year after the ward’s majority. 


History: En. Sec. 430, p. 348, L. 1887; 
re-en. Sec. 430, Second Div. Rev. Stat. 
1879; re-en. Sec. 430, Second Div. Comp. 
Stat. 1887; re-en. Sec. 351, Civ. C. 1895; 


re-en. Sec. 3794, Rev. C. 1907; re-en. Sec. 
5889, R. C. M. 1921. Cal. Civ. C. Sec. 257. 
Field Civ. C. Sec. 138. 


CHAPTER 11 


APPRENTICES 


Section 5890. 


Minors may apprentice themselves. 


5891. Who to consent thereto. 

5892. Executors may bind. 

5893. Commissioners. may bind. 

5894. Age of apprentice to be inserted in indenture. 
5895. Consideration to be inserted in indenture. 
5896. Other conditions of indenture. 

5897. Deposit of indenture. 

5898. Causes of annulling indenture. 

5899. Indenture to be deposited with county clerk. 


5890. Minors may apprentice themselves. 


Every minor, with the con- 


sent of the persons or officers hereinafter mentioned, may, of his own free 
will, bind himself, in writing, called an indenture of apprenticeship, to serve 
as clerk, apprentice, or servant, in any profession, trade, or employment, 
until his majority, or for any stated time, and such binding shall be as valid 
and effectual as if such minor was of full age at the time of making the 
engagement. 


History: En. Sec. 360, Civ. C. 1895; re-en. Sec. 3795, Rev. C. 1907; re-en. Sec. 5890, 
R. C. M. 1921. Cal. Civ. C. Sec. 264. 


5891. Who to consent thereto. Consent to an indenture of apprentice- 
ship must be given by a certificate at the end thereof, or indorsed thereon, 
signed: 

1. By the father and mother of the apprentice; 

2. If the father lacks capacity to consent, or has abandoned or neglected 
to provide for his family, or is dead, and no testamentary guardian or 
executor has been appointed by him, with power under the will to bring 
up the child to a calling, and a certificate of such fact is indorsed on the 
indenture by a justice of the peace of the town, then by the mother; 

3. If the father is dead, and such guardian or executor has been ap- 
pointed by him, then by such guardian or executor; 
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4. If the mother is dead, or lacks capacity to consent, then by the 
father ; 

5. If there is no parent of capacity to consent, and no such executor, 
then by the guardian; or, 

6. If there is no such parent, executor, or guardian, then by the county 
commissioners of the county, or by any two justices of the peace of the town, 
or by the district judge. 


History: En. Sec. 361, Civ. C. 1895; re-en. Sec. 3796, Rev. C. 1907; re-en. Sec. 5891, 
R. C. M. 1921. Cal. Civ. C. Sec. 265. Based on Field Civ. C. Sec. 141. 


5892. Executors may bind. The executors of any last will of a parent, °** nel Pes stae 
who shall be directed in such will to bring up a child of such parent to some iF te la 
trade or calling, may bind such child to service as a clerk or apprentice in pp. 275-278 
like manner as the father might have done if living. If there is a surviving 
mother, her consent also is necessary. 


History: En. Sec. 362, Civ. C. 1895; re-en. Sec. 3797, Rev. C. 1907; re-en. Sec. 5892, 
R. C. M. 1921. Cal. Civ. C. Sec. 265. 


5893. Commissioners may bind. The county commissioners may bind 5393 a 
ly er 
out minors who are or shall become chargeable to such county, to be clerks, ee c. 149 
apprentices, or servants, which binding shall be as effectual as if suc meta! 375-278 


minors had bound themselves with the consent of their father and mother. 


History: En. Sec. 363, Civ. C. 1895; re-en. Sec. 3798, Rev. C. 1907; re-en. Sec. 5893, 
R. C. M. 1921. 


5894. Age of apprentice to be inserted in indenture. The age of every 8°... 
infant so bound shall be inserted in the indentures, and shall be presumed ! ile toe 
to be the true age, and whenever public officers are authorized to execute pp. 275-278 
any indentures, or their consent is required to the validity of the same, it 
shall be their duty to inform themselves fully of the infant’s age. 


History: En. Sec. 364, Civ. C. 1895; re-en. Sec. 3799, Rev. C. 1907; re-en. Sec. 5894, 
R. C. M. 1921. 


5895. Consideration to be inserted in indenture. Every sum of money 5). .tter 
paid or agreed for, with or in relation to the binding out of any clerk, et aie 
apprentice, or servant, shall be inserted in the indenture. Ip. 215-278 


History: En. Sec. 365, Civ. C. 1895; re-en. Sec. 3800, Rev. C. 1907; re-en. Sec. 5895, 
BR. C. M. 1921. 


5896. Other conditions of indenture. The indenture shall also contain 599, 


an agreement, on the part of the person to whom such child shall be bound, rel, matter 


that he will cause such child to be instructed to read and write, and to be tag se 
taught the general rules of arithmetic, or, in lieu thereof, that he will send 
such child to school three months of each year of the period of indenture. 


History: En. Sec. 366, Civ. C. 1895; re-en. Sec. 3801, Rev. C. 1907; re-en. Sec. 5896, 
R. C. M. 1921. 


5897. Deposit of indenture. The counterpart of any indenture executed 5897 
lrel. matter 


by any county, or city, or town officers, must be by them deposited in the L, 41 o. 149 

office of the county clerk. DD. 275-278 
History: En. Sec. 367, Civ. C. 1895; re-en. Sec. 3802, Rev. C. 1907; re-en. Sec. 5897, 

R. C. M. 1921. 
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5898. Causes of annulling indenture. Such indenture of apprenticeship 
may be annulled: 


1. For fraud in the contract of indenture; 


2. When such contract is not made or executed in accordance with the 
provisions of this chapter ; 


3. For wilful non-fulfilment, by such master, of the provisions of such 
indenture ; 


4. For cruelty or maltreatment of such apprentice by the master. In 
such case the apprentice may recover for his services. 
History: En. Sec. 368, Civ. C. 1895; re-en. Sec. 3803, Rev. C. 1907; re-en. Sec. 5898, 
R. C. M. 1921. 


5899. Indenture to be deposited with county clerk. In no case shall a 
minor be bound by an indenture until a duplicate thereof shall have been 
deposited in the office of the county clerk for the benefit of the minor. 


History: En. Sec. 369, Civ. C. 1895; re-en. Sec. 3804, Rev. C. 1907; re-en. Sec. 5899, 
R. C. M. 1921. 


CHAPTER 12 


THE CREATION OF PRIVATE CORPORATIONS 


Section 5900. Corporation defined. 


5901. What are public and what private corporations. | 
5902. Private corporations—how formed. 
5903. Purposes for which private corporations may be formed. 


5903.1. Formation of mortuary, undertaking, crematory, mausoleum and real 
estate companies authorized. 
5903.2. Validation of charters. 


5904. Name of instrument creating corporation. 

5905. Articles of incorporation—what to contain. 

5906. Certain corporations to state further. facts in articles. 

5907. How executed—subscription and acknowledgment. 

5908. Manner of forming corporations. 

5909. Filing of articles of incorporation in county where corporation holds 
real estate. 

5910. Validation of articles of incorporation. 

5911. Effect of validation. 

5912. Release from payment of charges and fees—filing fees. 

5913. Certified copy of articles prima facie evidence. 

5914. Evidence of corporate existence or capacity. 

5915. Evidence of corporate character of national banks. 

5916. Extension of term of corporate existence. 

5916.1. Fees. 


5917. Existing corporations not affected. 

5917.1. Extension of corporate existence—corporations contemplated by act. 
5917.2. Procedure for extending corporate existence. 

5917.3. Fees. 

5917.4. Additional to other methods of extending corporate existence. 


5900. Corporation defined. A corporation is a creature of the law, 
having certain powers and duties of a natural person. Being created by 
the law, it may continue for any length of time which the law prescribes. 

History: En. Sec. 390, Civ. C. 1895; NOTE.—For history of corporation laws 
re-en. Sec. 3805, Rev. C. 1907; re-en. Sec. of state, see State ex rel. Cascade Bank 


5900, R. C. M. 1921. Cal. Civ. C. Sec. yv. Yoder, 39 M 204, 103 P 499. 
283. Field Civ. C. Sec. 379. 
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Operation and Effect 


The issuance by the secretary of state 
of a certificate that a certified copy of the 
articles of incorporation of a company, 
organized under the provisions of the Civil 
Code of 1895, containing the required 
statement of facts, had been filed in his 
office, was a prerequisite to the legal for- 
mation of a domestie corporation. State 


5901. 
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What are public and what private corporations. 


9901-5903 


ex rel. Travelers’ Ins. Co. v. Rotwitt, 18 


M 87, 90, 44 P 409. 

References 

Cited or applied as section 3805, Re- 
vised Codes, in In re Beck’s Estate, 44 M 
561, 572, 121 P 784; Sun River S. & L. 
Co. v. Montana T. & 8S. Bk., 81 M 222, 
262 P 1039; Barnett Iron Works, Ine., v 
Harmon, 87 M 38, 41, 285 P 191. 


Corporations 


are either public or private. Public corporations are formed or organized 
for the government of a portion of the state; all other corporations are 


private. 
History: En. Sec. 391, Civ. C. 1895; 


re-en. Sec. 3806, Rev. C. 1907; re-en. Sec. 
5901, R. C. M. 1921. Cal. Civ. C. Sec. 284. 


Public Corporation 


The existence of a public corporation 
does not depend upon the exercise of all 
of the functions of government within its 
prescribed limits. Crow Creek Irr. Dist. 
v. Crittenden, 71 M 66, 69, 227 P 63. 

Id. Held, that an irrigation district 
created under Chapter 146, Laws of 1909, 
is a public corporation exercising essen- 
tial governmental functions, one of which 
is the right to levy taxes, organized for 


5902. Private corporations—how formed. 


the government of a portion of the state 
and for the promotion of the public wel- 
fare, and as such must be deemed a sub- 
division of the state within the meaning 
of section 4893, R, C. M. 1921, relieving 
it, as. such subdivision, from the payment 
of fees for the recordation of papers in 
the county clerk and recorder’s office. 


References 


Cited or applied as section 3806, Re- 
vised Codes, in State ex rel. Quintin. v. 
Edwards, 38 M 250, 268, 99 P 940; In re 
Beck’s Estate, 44 M 561, 572, 121 P 784. 


Private corporations may be| 


formed by the voluntary association of any three or more persons in the 


manner prescribed in this chapter. 


History: En. Sec. 392, Civ. C. 1895; 
re-en. Sec. 3807, Rev. C. 1907; re-en. Sec. 
5902, R. C. M. 1921. Cal. Civ. C. Sec. 285. 


» 


‘References 


Cited or apphed as section 3807, Re- 
vised Codes, in In re Beck’s Estate, 44 M 
561, 572, 121 P 784; Daily v. Marshall, 
47-M 3377, 392, 133, B68), 


5903. Purposes for which private corporations may be formed. The 
purposes for which the private corporations mentioned in the last. section 


may be formed are: 


1. The support of public worship; 


2. The support of any religious, benevolent, charitable, edueational, or 


missionary undertaking ; 


3. The support of any literary or scientific undertaking, the mainte- 
nance of a library, or the promotion of painting, music, or other fine art; 
4. The encouragement of agriculture and horticulture and the process- 


ing and marketing of such products; 


5. The maintenance of public parks, and of facilities for skating and 


other innocent sports; 


6. The maintenance of a club for social enjoyment ; 
7. The maintenance of a public or private cemetery ; 
8. The prevention and punishment of theft or wilful injuries to property 


and insurance against such risks; 


9. The insurance of human life, dealing in annuities, and the insurance 
of fidelity of persons holding places of public or private trust; 
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10. The insurance of human beings against sickness or personal injury ; 

11. The insurance of the lives of domestic animals or their loss or 
damage; 

12. The insurance of property against marine risks; 

13. The insurance of property against loss or injury by fire, or any of 
the elements, or by accident, or by any risk of inland transportation ; 

14. The transaction of any banking business or trust deposit and 
security business, and the insurance of the safe-keeping of all kinds of 
‘personal property ; 

15. The construction and maintenance of a railroad and of a telegraph 
line in connection therewith, and a street railroad of any kind; 

16. The construction and maintenance of any other species of roads, 
and of bridges in connection therewith ; 

17. The construction and maintenance of a bridge; 

18. The construction and maintenance of a telegraph line, telephone or 
electric light line; 

19. The establishment and maintenance of a line of stages; 

20. The establishment and maintenance of a ferry; 

21. The carriage of property and persons by express; 

22. The building and navigation of steamboats and carriage of persons 
and property thereon; 

23. The supply of water to the public; 

24. The manufacture and supply of gas, or the supply of light or heat 
to the public by any other means; 

25. The transaction of any mercantile, commercial, industrial, manufac- 
turing, mining, mechanical, or chemical business ; 

26. The transaction of a printing and publishing business; 

27. The erection of buildings and the accumulation and loan of funds 
for the purchase of real estate; 

28. The establishment and maintenance of a hotel; 

29. The improvement of the breed of domestic animals by importation, 
sale, or otherwise; 

30. . The transaction of the business of raising, processing, storing, buy- 
ing, and selling of all agricultural, horticultural, and other farm products, 
including grains, fruits, all classes of farm animals and their products; 

31. The construction of canals, ditches, flumes, and other works for 
conveying water, and reservoirs for storing the same, and the boring of 
artesian wells; 

32. To purchase or otherwise acquire, own, hold, mortgage, pledge, sell, 
assign, transfer, or otherwise dispose of shares of the capital stock of, or 
any bonds, securities, or other evidence of indebtedness created by, any 
other corporation or corporations wherever organized, with all the rights, 
powers, and privileges of ownership thereof; provided, however, that it is 
not intended hereby to give the right to exercise any of the powers or 
purposes in this subdivision mentioned in any case where it is forbidden 
so to do by any provision of the constitution or statutes of the United 
States of America or the state of Montana. 

No corporation must be formed for any other purpose than those men- 
tioned in this section. . 
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History: En. Sec. 393, Civ. C. 1895; 
re-en. Sec. 3808, Rev. C. 1907; amd. Sec. 
1, Ch. 106, L. 1909; amd. Sec. 1, Ch. 95, 
L. 1921; re-en. Sec. 5903, R. C. M. 1921. 
Cal. Civ. C. Sec. 286. 


Operation and Effect 


Under the twenty-fifth subdivision of 
this section, a corporation may be or- 
ganized for the purpose of storing goods 
in a warehouse for shipment. Orient Ins. 
aus Nery, O0.;) 91, Me 502) 510578 EB 
1036. 


The only provisions looking to merger 
of corporations are found in section 6650 
and this section authorizing one corpora- 
tion to acquire shares of stock in another. 
United Missouri River Power Co. v. 
Yoder, 41 M 245, 247, 108 P 912. 
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This section authorizes the formation 
of a corporation to supply water to the 
public; and section 5906 gives further 
recognition to the same right. Bailey v. 
Tintinger, 45 M 154, 175, 122 P 575. 


References 


Cited or applied as section 3808, Re- 
vised Codes, as amended, in Merges v. 
Altenbrand, 45 M 355, 363, 123 P 21; 
Helena ete. Ry. Co. v. City of Helena, 47 
M 18, 34, 130 P 446; Daily v. Marshall, 
47 M 377, 393, 133 P 681; Wells Fargo 
& Co. v. Harrington, 54 M 235, 239, 169 
P 463. 

Cited or applied as section 393, Civil 
Code, before amendment, in Massachu- 
setts Loan & Trust Co. v. Hamilton, 88 
Fed. 588, 590; In re Hauge’s Estate, 92 
M 36, 41, 9. P 2d 1065. 


5903.1. Formation of mortuary, undertaking, crematory, mausoleum and 


real estate companies authorized. That undertaking, mortuary, crematory, 
mausoleum and real estate companies may be incorporated under the general 
laws of this state governing corporations for profits, either for that purpose 
alone or in connection with other purposes. 


History: En. Sec. 1, Ch. 52, L. 1931. 


5903.2. Validation of charters. That all associations or companies 
which have heretofore obtained charters under the general laws governing 
corporations for profit, authorizing the operation of undertaking, mortuary, 
erematory, mausoleum or real estate companies, either alone or in connec- 
tion with other purposes, are hereby declared to be valid and legal cor- 
porations for the purposes specified in their charters, including the operation 
of undertaking, mortuaries, crematories or mausoleums; and also to inelude 
the right to purchase, acquire, own, hold, mortgage, pledge, sell, assign, 
transfer, or otherwise dispose of real property. 


History: En. Sec. 2, Ch. 52, L. 1931. 


5904. Name of instrument creating corporation. The instrument by 
which a private corporation is formed is ealled “articles of incorporation.” 
History: En. Sec. 402, Civ. C. 1895; 


re-en. Sec. 3817, Rev. C. 1907; re-en. Sec. 
5904, R. C. M. 1921. Cal. Civ. C. Sec. 289. 


References 


Code, in State ex rel. Travelers’ Ins. Co. v. 
Rotwitt, 18 M 87, 89, 44 P 409; as section 
3817, Revised Codes, in Merges v. Alten- 
brand, 45 M 355, 363, 123 P 21; Barnett 
Tron Works, Inc., v. Harmon, 87 M 38, 41, 


Cited or applied as section 402, Civil 285 P 191. 


5905. Articles of incorporation—what to contain. Articles of incorpo-; 
| 


ration must be prepared, setting forth: | 

1. The name of the corporation ; 

2. The purpose for which it is formed; 

3. The name of the county, and the city, town or place within the 
county, in which its principal office or principal place of business is to be 
located in this state; 

4. The term for which it is to exist, not exceeding forty (40) years; 

5. The number of its directors or trustees, which shall not be less than 
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three (3) nor more than thirteen (13), and the names and residences of 
those who are appointed for the first three (3) months, and until their 
successors are elected and qualified ; 

6. The amount of its capital stock, and the number of shares into which 
it is divided, and if there be more than one (1) class of stock created by 
the articles of incorporation, a designation of each class, with the amount 
of stock of each class and the number of shares into which it is divided, and 
a designation of the voting powers or rights, if any, of any or all classes 
of stock, with any limitation or restriction thereof, and with either a desig- 
nation and description of, or a delegation of power to the board of directors 
of the corporation to designate and describe, the different series, if any, 
of any class of such stock, the manner of issuing, preferences, limitations, 
restrictions, and other terms and conditions of or on which each class of 
said stock, or any series thereof, shall be issued. The articles of incorpora- 
tion may also contain such provisions as may be desired, limiting or denying 
to the present or future stockholders of any or all classes of stock any 
pre-emptive or preferential right to subscribe to any or all additional issues 
of stock of the corporation of any or all classes, or bonds, debentures or 
other obligations convertible into stock, subject to the provisions of the 
constitution and laws of Montana fixing the required representation and 
proportion of outstanding capital stock required to be represented and 
voted, for specified action, at any and all corporate meetings, elections, 
votes, or consent proceedings, the articles of incorporation may contain 
provisions fixing the proportion of each or any class of stock which shall 
be required to be represented or voted, for specified action, at any such 
meeting, election or vote, or consent proceeding. The articles of incorpo- 
ration may also contain provisions for issuing bonds, debentures or other 
obligations, convertible into stock of any class, in amounts, upon the terms, 
in the manner and upon the conditions, which shall be provided by resolu- 
tion of the board of directors. The articles of incorporation may also contain 
provision making, or delegating power to the board of directors of the 
corporation to make, the stock of any class or series thereof convertible 
into stock of any other class or classes or of any other series of the same 
or any other class or classes, upon such terms and conditions as may be 
expressed in the articles of incorporation or in a resolution of the board 
of directors of the corporation, if delegation of power so to do is set forth 
in the articles of incorporation. 

7. If there is a eapital stock, the amount actually subscribed, and by. 
whom ; 

8. If the stock is assessable, it must be so stated. 


History: En. Sec. 403, Civ. C. 1895; 


amd. Sec. 1, Ch. 102, L. 1905; re-en. Sec. 
3818, Rev. C. 1907; amd. Sec. 1, Ch. 88, L. 
1915; re-en. Sec. 5905, R. C. M. 1921; amd. 
Cal. Civ. C. Sec. 


Sec. 1, Ch. 35, L. 1931. 
290. 


References 


Cited or applied as section 3818, Re- 


5906. Certain corporations to state further facts in articles. 


vised Codes, as amended, in Enterprise 
Sheet Metal Works v. Schendel, 55 M 42, 
52, 173 P 1059; Alley v. Butte & Western 
Min. Co., 77 M 477, 491, 251 P 517; Cobb 
et al. v. Lee, 80 M 328, 336, 260 P 722; 
State ex rel. Nagle v. The Leader Co., et 
al., 97 M 586, 594, 37 P 2d 561. 


The 


articles of incorporation in the following cases must also state: 
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1. In ease of assessment life insurance corporations, the articles of 
incorporation shall state as provided in sections 6294 and 6295 of this code. 

2. And in articles of incorporation of institutions of learning, shall 
state as provided in section 6452 of this code. 

3. And in ease of building and loan associations, the corporation shall 
be formed as provided in section 6355.1 et seq., inclusive, of this code. 

4. In ease of religious, benevolent, and other like corporations, the 
articles of incorporation shall state as nrowid eds in section 6455 of this code. 

5. Articles of incorporation of any railroad company shall also state the 
names of the counties, states, territories, and countries where the termini 
of said road are to be located, and those through which said road shall 
pass, and the general route of said road, also the amount of capital stock 
necessary to construct the same. 

6. In the case of the formation of corporations for the PTE OtiOn of 
ditches and flumes, the articles of incorporation must also state the stream 
or streams from which the water is to be taken, the point or place on said 
stream at or near which the water is to be taken out, the line of the ditch 
or flume, and the use to which the water is to be applied. 

7. In ease of tunnel corporations, the articles of incorporation shall also 
state the place where said tunnel is to be run, the termini, its course, and 
the minerals or ore designed to be excavated. 

8. In the ease of telegraph or telephone companies, the articles of 
incorporation shall also state the termini of such line or lines, and the 
counties through which they shall pass. 

History: En. Sec. 404, Civ. C. 1895; of a corporation to supply water to the 
re-en. Sec. 3819, Rev. C. 1907; re-en. Sec. public, and this section gives further rec- 


5906, R. C. M. 1921. ognition to the same right. Bailey v. 
Operation and Effect Tintinger, 45 M 154, 175, 122 P 575. 


Section 5903 authorizes the formation 


5907. How executed—subscription and acknowledgment. The articles 
of incorporation must be subscribed by three or more persons, an¢ 147 P.(2d) 904 
acknowledged by each before some officer authorized to take and certify 
acknowledgments of conveyances of real property. 


History: En. Sec. 405, Civ. C. 1895; re-en. Sec. 3820, Rev. C. 1907; re-en. Sec. 5907, 
R. C. M. 1921. Cal. Civ. C. Sec. 292. 


5908. Manner of forming corporations. At any time hereafter any33'p.(za) 321 
three or more persons who may desire to form a company for the purpose of .,,. 
carrying on any kind of manufacturing, mining, mechanical, or chemical 147 P.(2d) 904 
business; of digging ditches, of building flumes or running tunnels; of 
purchasing, holding, developing, improving, using, leasing, selling, con- 
veying, or otherwise disposing of water powers and the sites thereof, and 
lands necessary or useful therefor, or for the industries and habitations 
arising or growing up, or to arise or grow up, in connection with or about 
the same; of purchasing, holding, laying out, platting, developing, leasing, 
selling, dealing in, conveying, or otherwise using or disposing of town- 
sites or towns, or the lots, blocks, or subdivisions thereof, or lots, blocks, 
or subdivisions in any town, village, or city; or of carrying on any other 
branch of business designed to aid in the industrial or productive interests 


At 
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of the country, and the development therefor of one or more of the afore- 
said branches of business, or for any of the purposes for which private 
corporations may be formed, as set forth in section 5903 of this code, 
must prepare, sign, acknowledge, and file articles of incorporation in the 
office of the county clerk of the county in which the principal business of 
the company is to be transacted, and a copy thereof, certified by the 
county clerk, with the secretary of state, whereupon the secretary of 
state must issue to the corporation, over the great seal of the state, a 
certificate that a copy of the articles containing the required statement 
of facts has been filed in his office. Thereupon the persons signing the 
articles and their associates and successors shall be a body politic and 
corporate by the name stated in the certificate, and for a term of forty 
years, unless in the articles of incorporation otherwise stated, or in this 
code otherwise specially provided, but in no case, where not otherwise 
specially provided in this code, must such term exceed forty years; pro- 
vided, however, that no articles of imcorporation shall be accepted and 
filed by the secretary of state which designate a name for the proposed 
corporation which is the same as that of any existing domestic corporation, 
or which, in the judgment of the secretary of state, is so similar to the 
name of any existing domestic corporation as to mislead or confuse persons 
dealing with such corporations; and provided further, that nothing herein 
shall affect the present term of existence of any corporation heretofore 
incorporated under this section for a period of forty years. 


History: Ap. p. Sec. 1, p. 25, L. 1867; After a corporation has been lawfully , 


amd. Sec. 1, p. 406, Cod. Stat. 1871; re-en. 
Sec. 244, 5th Div. Rev. Stat. 1879; amd. 
Sec. 446, 5th Div. Comp. Stat. 1887; amd. 
Sec. 1, p. 111, L. 1893; amd. Sec. 411, Civ. 
C. 1895; amd. Sec. 1, Ch. 163, L. 1907; Sec. 
3825, Rev. C. 1907; amd. Sec. 2, Ch. 106, L. 
1909; re-en. Sec. 5908, R. C. M. 1921. 


Operation and Effect 


When a corporation has been regularly 
brought into existence, it is not deprived 
of the right to exercise corporate func- 
tions by the failure of the directors, desig- 
nated by the statute, to perfect the or- 
ganization by taking steps subsequent to 
the issuance of the certificate by the sec- 
retary of state. Daily v. Marshall, 47 M 
377, 395, 1383 P 681. 

Id. After a corporation has come into 
existence by virtue of a statute relative 
to the formation of corporations, failure to 
observe the requirements of other statutes, 
though rendering the corporate franchise 
subject to forfeiture under section 6000 
by affirmative action by the state, does 
not ipso facto work a dissolution of it, or 
lay its corporate capacity open to attack 
by a private citizen in a controversy be- 
tween him and the corporation. 


organized, it continues to exist until its 
life expires by limitation, or it has been 
dissolved by one of the methods prescribed 
by section 6010. Barnes v. Smith, 48 M 
309, 316, 137 P 541. 

The allegation that plaintiff was duly 
incorporated under the laws of the state 
by the subscribers to the subscription con- 
tract in pursuance of the terms thereof 
was not a sufficient averment that all the 
conditions of the contract had been ful- 
filled. Enterprise Sheet Metal Works v. 
Schendel, 55 M 42, 50, 173 P 1059. 

This section authorizes the formation of 
a corporation to own and operate a street- . 
railway. Central Trust Co. v. Warren, 121 
Fed. 323, 325. 


References 


Cited or applied as section 446, Fifth 
Division Compiled Statutes of 1887, in 
Manhattan Trust Co. v. Davis, 23 M 273, 
282, 58 P 718; as section 411, Civil Code, 
before amendment, in MacGinnis v. B. & 
M. C. C. & S. M. Co., 29 M 428, 460, 75 P 
89; as section 3825, Revised Codes, as 
amended, in Merges v. Altenbrand, 45 M 
355, 363, 123 P 21; Barnett Iron Works, 
Ine., v. Harmon, 87 M 38, 42, 285 P 191. 


5909. Filing of articles of incorporation in county where corporation 


holds real estate. 


Any corporation which purchases or holds real estate 


in any county in this state shall file a duly authenticated copy of its charter 
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or articles of incorporation, or a copy of the copy of its articles of incor- 
poration filed in the office of the secretary of state of Montana, duly 
certified by such secretary of state, in the office of the county clerk of each 
such county, within ninety days after real estate is purchased or otherwise 
acquired therein, provided such articles have not already been filed. The 
copies so filed with the several county clerks and certified copies thereof, 
shall have the same force and effect in evidence as would the originals. 
Any corporation failing to comply with the provisions of this section shall 
not maintain or defend any action or proceeding in relation to real estate, 
or the rents, issues, or profits thereof, located in any county where such 
corporation has failed to file a copy of its articles of incorporation until a 
duly authenticated copy of its articles of incorporation shall have been 
filed in such county; provided, that all corporations shall be liable in dam- 
ages for any and all loss that may arise by the failure of such corporation 
to comply with the provisions of this section, within the time mentioned 
herein; and provided further, that the said damages may be recovered in 
an action brought in any court of this state of competent jurisdiction by 
any party or parties suffering the same. This section shall apply equally 
to domestic corporations and to foreign corporations licensed to do business 
in this state and the penalties for noncompliance shall in either case be 
those herein provided for and none others. 


History: En. Sec. 409, Civ. C. 1895; Operation and Effect 


5909, R. ©. M. 1921; amd. Sec. 1, Ch. 114, to domestie corporations only. Uihlein v. 


L. 1929. Cal. Civ. C. Sec. 299a. Caplice Commercial Co., 39 M 327, 336, 102 
. P 564. 


5910. Validation of articles of incorporation. Whenever heretofore any 
corporation, whether formed under the laws of the territory or state of 
Montana, or the laws of any other state or territory, has filed in the office 
of the secretary of the territory or state of Montana, or of the county clerk 
of any county in said territory or state, or of both, any copy of its articles 
of incorporation, or charter, or of any statute or statutes creating such cor- 
poration or defining its powers, in conformity to the requirements. of the 
laws of Montana then in force, which copy was a true and correct copy 
of its said articles, or of its said charter, or of said statute or statutes, but 
such copy or copies were not properly, or at all, certified as true and correct 
by the legal custodian of the original or originals thereof, such uncertified 
or defectively certified but true and correct copy or copies are hereby 
accepted, on behalf of the state of Montana, as a substantial and satisfac- 
tory compliance with the requirements of the laws of Montana then in 
force, and such filings are hereby declared valid and lawful in all respects 
and for all purposes to the same extent and with the same legal effect as 
if such true copy or copies had been fully and duly certified, prior to 
being filed, by the legal custodian of the original or originals thereof; 
provided, that, before any such corporation shall have the benefits of this 
act, and before such defective filings shall be cured, as hereby provided, 
and become operative as lawful filings from the date of the original filing 
thereof, such corporation shall, within six months from the date of the 
final passage of this act, file in the office of the secretary of state of the 
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state of Montana, and in such other public office or offices as are now 
designated by law as the place or places where such documents would now 
be filed if any such corporation were now for the first time making such 
filings, a true and correct copy of its said articles, charter, or statute or 
statutes, and all amendments thereof, duly certified as true and correct and 
complete copies thereof, duly certified as such by the present lawful and 
official custodian of the originals thereof. 
History: En. Sec. 1, Ch. 115, L. 1911; re-en. Sec. 5910, R. C. M. 1921. 


5911. Effect of validation. Whenever any such corporation as is re- 
ferred to in the preceding section shall have complied with the provisions 
of said section and made the filings thereby required, said corporation 
shall be deemed, and is hereby declared, to have fully complied with all of 
the requirements of the laws of the territory or state of Montana, and of 
the constitution and laws of the state of Montana, concerning such filings, 
and is hereby vested with all the rights, privileges, and immunities, which 
would have been enjoyed by it if it had in all respects complied strictly at 
the time of its first filings with all of the requirements of the law then 
in force and applicable thereto; all such rights, privileges, and immunities 
being hereby conferred as of the date of the first filings of such true but 
uncertified copies. 

History: En. Sec. 2, Ch. 115, L. 1911; re-en. Sec. 5911, R. C. M. 1921. 


5912. Release from payment of charges and fees—filing fees. Upon 
complying with the provisions of the two preceding sections, any such 
corporation shall be and hereby is released from the payment of any 
fees, or other charges, to the secretary of the state of Montana or to any 
eounty clerk of any county in Montana, which may or might have become 
due under or by reason of the provisions of any other laws of this state; 
provided, that, before the acceptance and filing of said new certified 
copies by the secretary of state, a filing fee of five dollars shall be paid 
to him by or on behalf of said corporation, and that any county clerk in 
whose office any such new filings shall be made under the provisions of 
this act shall likewise require to be paid to him, by or on behalf of said 
corporation, a filing fee of one dollar. 

History: En. Sec. 3, Ch. 115, L. 1911; re-en. Sec. 5912, R. C. M. 1921. 


5913. Certified copy of articles prima facie evidence. A copy of any 
articles of incorporation filed in pursuance of this chapter, and certified 
by the secretary of state, must be received in all courts and other places 
as prima facie evidence of the facts therein stated. 


History: En. Sec. 11, p. 27, L. 1867; Since the year 1895 there has been no 
re-en. Sec. 11, p. 408, Cod. Stat. 1871; provision for the issuance of a certificate 
re-en. Sec. 254, 5th Div. Rev. Stat. 1879; to a corporation formed prior thereto, 
re-en. Sec. 456, 5th Div. Comp. Stat. 1887; but proof of the existence of such a cor- 
re-en. Sec. 407, Civ. C. 1895; re-en. Sec. poration could be made under prior laws. 
3821, Rev. C. 1907; re-en. Sec. 5913, Sections 5914 and 5915 cannot be held to 
R. C. M. 1921. Cal. Civ. C. Sec. 297. _ declare the only rule of evidence in a case 

Operation and Effect Se le proof of corporate existence, 

ut apply only to corporations organized 

Sections 5914 and 5915 do not apply to since the adoption of the codes. Billings 
corporations organized prior to 1895. Bil- Realty Co. v. Big Ditch Co., 43 M 251, 
lings Realty Co. v. Big Ditch Co., 43 M 256, 115 P 828. 

251, 256, 115 P. 828. Where the records of tle secretary of 
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state show that a company has been 
regularly incorporated and is carrying on 
business as a corporation, it must be con- 
sidered at least a corporation de facto, 


EVIDENCE OF CORPORATE CAPACITY 


5914-5916 


ing for that purpose, can challenge its ex- 
istence or its right to do business in the 
state. Sun River S. & L. Co. v. Montana 
T. & S. Bk., 81 M 222, 235, 262 P 1039. 


and the state alone, by a direct proceed- 


5914. Evidence of corporate existence or capacity. The certificate 
issued by the secretary of state upon the filing of a certified copy of any 
articles of incorporation, or a certificate issued by such secretary or state 
auditor, setting forth that any corporation, domestic or foreign, has filed its 
articles of incorporation in his office as required by law, shall be admitted 
in evidence in all courts of this state, and shall be prima facie evidence of 
the corporate character and capacity of such corporation and of its right 
to transact business in this state, excepting in an action prosecuted by the 


state in the nature of a quo warranto proceeding. 


History: En. Sec. 1, Ch. 94, L. 1909; 
re-en. Sec. 5914, R. C. M. 1921. 


Operation and Effect 


This section cannot refer to a corpora- 
tion organized prior to July 1, 1895, for in 
terms it applies only to institutions of 
the kind to which certificates of incor- 
poration have been issued, or, what is the 
same thing, organized since the adoption 
of the codes. Billings Realty Co. v. Big 
Ditch Co., 43 M 251, 257, 155 P 828. 


This section presumes a corporation with 
capital subscribed under the condition 
precedent implied by the general rule, or 
in accordance with an agreement had by 
the subscribers either at the time they 
made their subscriptions or thereafter. 
Enterprise Sheet Metal Works v. Schen- 
del, 55 M 42, 52, 173 P 1059. 


Admission in evidence of a certified copy 


of the articles of incorporation of a for- 
eign company, though properly certified, 
was nevertheless erroneous in the absence 
of a certified copy of the laws of the 
state of its incorporation showing the 
mode of ineorporation and the proper cus- 
todian of the original, where such com- 
pany had never complied with the laws 
of nor was doing business in this state. 
Harvey E. Mack Co. v. Ryan, 80 M 524, 
531, 261 P 283. 

Where the records of the secretary of 
state show that a company has been reg- 
ularly incorporated and is carrying on 
business as a corporation, it must be con- 
sidered at least a corporation de facto, 
and the state alone, by a direct proceed- 
ing for that purpose, can challenge its 
existence or its right to do business in 
the state. Sun River 8S. & L. Co. v. Mon- 
tana T. & S. Bk., 81. M 222, 235, 262 P 
1039, 


5915. Evidence of corporate character of national banks. The certifi- 
cate of the comptroller of the currency of the United States issued to any 
national bank, authorizing it to commence business, or a certificate of such 
comptroller setting forth that such bank is authorized to transact business, 
shall be admitted in evidence in all courts of this state, and shall be prima 
facie evidence of the corporate character and capacity of such bank; pro- 
vided, however, that this act shall not be so construed as to affect any 
ease now pending in the courts of this state or of the United States. 


History: En. Sec. 2, Ch. 94, L. 1909; re-en. Sec. 5915, R. C. M. 1921. 


5916. Extension of term of corporate existence. When the term of [5918 = ee 


years for which any corporation organized under the laws of the territory 
or state of Montana was incorporated, or its extended term of corporate 
existence, has expired, or is about to expire, and such corporation has not 
been administered upon as an expired corporation or gone into liquidation 
or had any settlement of its affairs, it may elect to have its term of incor- 
poration extended and continued the same as if originally incorporated. 
Such election may be made at any annual meeting of the stockholders or 
members of such corporation or at any meeting called by the directors 
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thereof expressly for considering the subject, if voted by stockholders 
representing a majority of the capital stock or by a majority of the members 
at such meeting of the stockholders or members of such corporation, or 
may be made by the directors thereof upon the written consent of that 
number of such stockholders or members; provided, however, that as to 
all such corporations whose charters, or whose terms of extended corporate 
existence, have heretofore expired, or whose charters, or terms of extended 
corporate existence, may expire before such election is made, such meeting 
shall be held and such election made within five years after the expiration 
‘of the charter, or extended term of corporate existence, which is to be 
renewed; and provided further that all acts of such corporations whose 
charters, or extended terms of existence, have expired, or whose charters, 
or extended terms of corporate existence, may hereafter expire before such 
election is made, and of the officers of such corporations, which they and 
their officers were legally authorized to do prior to the expiration of their 
charters, or extended terms of corporate existence, are hereby authorized 
and declared legal and valid and of full force and effect, the same as though 
done and made prior to the expiration of the terms for which they were 
incorporated, or for which their corporate existence was extended. 


A certificate of the action of the directors, signed by them and their 
secretary when the election is made by their unanimous vote upon the 
written consent of the stockholders or members, or a certificate of the 
proceedings of the stockholders or members when such election is made at 
any such stockholders’ meeting, signed by the chairman and secretary of the 
meeting and a majority of the directors, must be filed in the office of the 
clerk of the county where the original articles of incorporation are filed, 
and a certified copy thereof must be filed in the office of the secretary 
of state, and if the principal place of business of such corporation has been 
changed, a certified copy thereof must be filed in the office of the clerk 
of the county to which such principal place of business has been changed; 
and thereafter such corporation shall continue its existence under the 
provisions of this code which are applicable thereto for a term not exceeding 
forty years from and after the date of expiration of its term of existence, 
and it shall possess all the rights and powers and be subject to all the 
obligations, restrictions and limitations prescribed thereby. 

History: En. Sec. 400, Civ. C. 1895; excepted, shall contain more than one sub- 
re-en. Sec. 3815, Rev. C. 1907; re-en. Sec. ject, clearly expressed in its title. State 
5916, R. C. M. 1921; amd. Sec. 1, Ch. 7, L. ex rel. Nagle v. The Leader Co. et al., 97 
1931. M 586, 588, 37 P 2d 561. 

Constitutionality Not Repealed Impliedly By Chapter 38, 


H scone , Laws of 1931 

eld, on application for writ of quo war- 

ranto, that the title to Chapter 7, Laws of Held, under this case, that this section, 
1931, amending section 5916, R. C. M. 1921, dealing with the life of corporations, was 
and prescribing the method whereby cor- not impliedly repealed by Chapter 38, Laws 
porations “whose terms of corporate ex- of 1931, having to do with the amendment 
istence have expired, or may hereafter ex- of the articles of incorporation, containing, 
pire,” may, in the one case, revive, and in however, inter alia, a provision referring 
the other extend, their existence, deals with to the extension of a corporation’s exist- 
but one subject—the life of corporations— ence, there being, under the interpreta- 
and therefore does not offend against the tion adopted, no conflict between the Acts. 
mandate of section 23, Article V, of the State ex rel. Nagle v. The Leader Co. et 
Constitution, that no bill, other than those al., 97 M 586, 588, 37 P 2d 561. 
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References 


Cited or applied as section 400, Civil 
Code, in Menard v. M. C. Ry. Co., 22 M 


5916.1. Fees. 


EXTENDING CORPORATE EXISTENCE 


9916.1-5917.2 


340, 346, 56 P 592; as section 3815, Revised 
Codes, in Merges v. Altenbrand, 45 M 355, 
862, 123 P 21. 


Any corporation desiring to comply with the provisions 


5916.1 
Repealed 
| (Exceptions) 


of this act, shall pay the same fees to the secretary of state in so doing, as 
are now required by law of corporations seeking to extend the term of their 
corporate existence. 


Er. see. 2, Ch.+7, L:' 1931. 


\Sec. 10, p. 37 


History: 


5917. Existing corporations not affected. No corporation formed or 
existing before twelve o’clock noon on the first day of July, A. D. 1895, 
when this code takes effect, is or shall be in any manner affected by any 
of the provisions of part IV of division first of the Revised Codes of 1907, 
except those provisions which specifically mention and are made applicable 
to corporations formed and existing before said time, or unless such cor- 
porations elect to continue their existence under the provisions of this 
code applicable thereto as provided in the preceding section of this code; 
but all the laws of the state of Montana in force and applicable to said pre- 
viously formed and existing corporations at twelve o’clock noon on the 
said first day of July, A. D. 1895, when this code takes effect, shall continue 
to apply and govern such previously formed and existing corporations in 
all respects, as well in relation to their formation and existence as to their 
operation, management, and all other matters and things contained in 
said laws and relating and applicable to such corporations, and said laws 
are repealed subject to the provisions of this section. 


History: En. Sec. 1, p. 231, L. 1897; sions of this section. Kleinschmidt v. 


re-en. Sec. 3816, Rev. C. 1907; re-en. Sec. American Min. Co., Ltd., 49 M ‘’, 23, 139 P 
5917, R. C. M. 1921. Cal. Civ. C. Sec. 288. 785. 
NOTE.—“Part IV, Division First” above References 


referred to comprised the entire corpora- 
tion law embraced in the Revised Codes 
ot 1907. 


Cited or applied as section 401, Civil 
Code, before amendment, in Menard vy. 


1S... 247, C. 31 


Operation and Effect 

Where a mining corporation, organized 
under the Compiled Statutes of 1887, never 
elected to do business under the code of 


M. C. Ry. Co., 22 M 340, 347, 56 P 592; as 
Session Laws of 1897, p. 231, in Western 
Loan & S. Co. v. 8. B. A. Co., 31 M 448, 451, 
78 P 774; as section 3816, Revised Codes, 
in Merges v. Altenbrand, 45 M 355, 362, 


123 P 21; State ex rel. Nagle v. The Leader 
Co. et. al., 97 M 586, 591, 387 P 2d 561. 


1895 or subsequent legislation, the powers 
of its board are determined by the provi- 


5917.1. Extension of corporate existence—corporations contemplated by....,, ; 
act. Any corporation heretofore or hereafter organized under any of thet", «.; 
laws of the state of Montana, whether formed and existing before or after see. 2 P- 578 
the taking effect of the codes on July 1, 1895, may, in the manner herein", ee 


provided, extend its term of existence within the limits, provided ahs lem Soe maak 
> 
New me 22 
History: En. Sec. 1, Ch. 35, L. 1936. NB are Repealed 0. ere 
Sees. 1-11 |S..°47, C. 31 


5917.2. Procedure for extending corporate existence’ Billess Stidl-eise 5917.2 


directed by a resolution passed by a majority vote of the outstanding capital fare. i 


stock entitled to vote at any regular annual meeting or at any special °° 2. 573 
meeting of the stockholders called for that purpose, the board of directors{9\7" ater 
or trustees of any such corporation may, at any time within one year before SL. m3 b 127 
the date of the expiration of its existence, by the adoption of a resolution by “ 217-220 


< 5917.2 
83 Repealed 
(Exceptions) 
S.L. °47, C. 31 


See. 10, p. 37 
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he matter 
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Sees. 1-11 
pp. 33-37 


5917.3 

ref. to 

L. 87 c. 185 
Sec. 2p. 573 | 
5917. 3 
Repealed 


(Exceptions) | 
Setu47, Ge ol 


Sec. 10, p.37 | 


5917.4 

New matter 
Seg Bea 
Secs. 1-5 

pp. 217-220 
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pp. 52-54 
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secs. 1, 2 
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at least two-thirds of the members of such board at any meeting, whether 
regular or special, noticed and held at the time and place and in the manner 
prescribed by the by-laws of such corporation, provide that the term of 
existence of such corporation be extended for a specified period, within the 
limits provided by law. A certificate of the proceedings had at such meeting, 
showing in all cases a compliance with the provisions of this act, containing 
a copy of the resolutions adopted and showing the vote thereon shall be 
made out, signed by the chairman and secretary of the meeting and at least 
two-thirds of the members of the board of directors or trustees. The 
seal of the corporation shall be affixed thereto and attested by the proper 
officer of said corporation. Such certificate shall be filed in the office of 
the county clerk of the county wherein the original articles of incorporation © 
were filed and a copy thereof, certified by such county clerk, shall be filed 
in the office of the secretary of state. Upon the filing of such certificate 
and certified copy thereof, as hereinabove provided, the term of existence 
of such corporation shall thereupon be extended for the term and period 
expressed in said resolution and certificate. If such corporation has changed 
its principal office and place of business to another county in this state a 
similar certified copy shall likewise be filed in the office of the county clerk 
of such county. 


History: En. Sec. 2, Ch. 35, L. 1935. 


5917.3. Fees. Such corporation shall pay to the secretary of state and 
to the respective county clerks of the counties in which certificates are filed 


the fees required by the laws of the state of Montana. 5917.3 
New matter 


HIStOrY: En. Sec. 3, Ch. 35, L. 1935. S.L. *47, C. 31 


5917. 4. Additional to other methods of extending corporate existence. 
The method of extension of the term of corporate existence herein provided - 
shall be in addition to any other method or methods provided by law. 

History; En. Sec. 4, Ch. 35, L. 1935. 
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(Excepti 47, C. 31 . 
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Sec. aC p. Ay | pp. Ha or | 


CHANGES IN CORPORATE ORGANIZATION AND MANAGEMENT 


Section 5918. Amendment articles of incorporation—purposes. 
5919. Adoption of resolution. 
5920. Publication and mailing notice—waiver. 
5921. Contents of notice. 
5922. Organization of meeting—voting. 
5923. Certificate of proceedings—preparation and filing. 
5924. Amendment, when effective—evidence—pending suits not affected. 
5925. Issuance of stock certificates. 
5926. Limitation on extension of term of corporate existence. 
5926.1. Amendment of articles of incorporation to allow continual succession 
authorized. 


5926.2. Certificate of action concerning amendment—where filed. 
5927. Limit decrease capital stock. 
5928. Certain existing laws not affected. 


5918. Amendment articles of incorporation—purposes. Any corpora- 
tion organized under any of the laws of the state of Montana heretofore 
or hereafter, whether formed and existing before or after the taking effect 


18 
ded | | 84 
e247, C. 32 | 


ee tut | 


Ch. 18 AMENDING ARTICLES OF INCORPORATION 5919, 5920 


of the Codes on July 1, 1895, may, in the manner herein provided, amend 
its articles of incorporation by changing the name, place of business or 
number of directors, by changing the number, par value, character, class 
or preference of its shares of capital stock, by increasing or decreasing the 
capital stock, by changing or extending its powers or business to embrace 
any power or purpose for which corporations may be organized under the 
laws of Montana, by extending its term of existence within the limits 
provided by law, or by an amendment in respect to any other matter which 
might lawfully have been originally provided in such articles of incorpora- 
tion, or is now or may be, by law, provided in original articles of incor- 
poration or in amendments thereto. 


History: En. Sec. 1, Ch. 56, L. 1921; tion, having to do with the amendment 
re-en. Sec. 5918, R. C. M. 1921; amd. Sec. of the articles of incorporation contain- 
1, Ch. 28, L. 1925; amd. Sec. 1, Ch. 38, L. ing, however, inter alia, a provision re- 
1931. Cal. Civ. C. Sec. 362. (Sections ferring to the extension of a corpora- 
5918-5929, R. C. M. 1921, superseded secs. tion’s existence, there being, under the 
3812-3814, 3826-3828, 3849, 3894 and 3907, interpretation adopted, no conflict be- 
Rev. C. 1907, and all acts amendatory tween the Acts. State ex rel. Nagle v. 


thereof; also Ch. 100, L. 1915.) The Leader Co. et al., 97 M 586, 592, 37 
Operation and Effect Pv 2d 561: 
References 


Held, under this case, that Chapter 7, 
Laws of 1931, dealing with the life of Barnett Iron Works, Inc., v. Harmon, 
corporations, was not impliedly repealed 87 M 38, 42, 285 P 191. 
by Chapter 38, which amended this sec- 


5919. Adoption of resolution. Such amendment shall be made by the 
adoption of a resolution at any regular or special meeting of the corporation, 
of which notice shall have been given in the manner hereinafter provided. 

History: En. Sec. 2, Ch. 56, L. 1921; 3812-3814, 3826-3828, 3849, 3894, and 3907, 


re-en. Sec. 5919, R. C. M. 1921. (Sections Rev. C. 1907, and all acts amendatory 
5918-5929, R. C. M. 1921, superseded secs. thereof; also Ch. 100, L. 1915.) 


5920. Publication and mailing notice—waiver. Written or printed 5920 
notice of such meeting must be deposited in the post office addressed {37° 95 
to each stockholder of record of said corporation entitled to vote at such *°* 7» °* 
meeting under the articles of incorporation, or amendments thereto, and 
the laws and constitution of Montana, at his usual or last known place 
of residence, at least thirty (30) days previous to the date set for the holding 
of such meeting; in addition said notice must be published once a week 
for four (4) successive weeks in a daily or weekly newspaper published in 
the county wherein the principal place of business of such corporation is 
situated. If no newspaper is published in said county, it shall not be neces- 
sary to publish said notice. In case the holders of two-thirds (2/3) of the 
stock of such corporation outstanding and entitled to vote as aforesaid, 
including such proportion of each or any class of stock as may be required 
by the original or amended articles of incorporation, or two-thirds (2/3) 
of the members, in case such corporation has no eapital stock, shall file 
in the office of such corporation their written consent to the proposed 
amendment, publication of such notice shall not be necessary. | 


History: En. Sec. 3, Ch. 56, L. 1921; 1907, and all acts amendatory thereof; 
re-en. Sec. 5920, R. C. M. 1921; amd. Sec. also Ch. 100, L. 1915.) 
2. Ch. 38, L. 1931. (Secs. 5918-5929, References 
R. C. M. 1921, superseded secs. 3812-3814, State ex rel. Nagle v. The Leader Co. 
3826-3828, 3849, 3894 and 3907, Rev. C. et al., 97 M 586, 592, 37 P 2d 561. 
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5921. Contents of notice. Said notice shall state the time and place 
of said meeting, shall distinctly specify the purpose thereof, and shall 
specifically state the proposed change of name, if any; the place from 
which and to which it is proposed to change its principal place of business, 
if any; the proposed increase or decrease in the number of its trustees or 
directors, if any, provided, however, that the number thereof shall at no 
time be less than three nor more than thirteen; the proposed change in 
the number, par value, character, class or preference of the shares of capital 
stock, if any; the extent of the proposed increase or decrease of the amount 
of capital stock, if any; the proposed change or extension of the business 
of such corporation, if any; the length of the proposed extension of the 
term of existence of such corporation, if any; and a specific statement of 
the nature of any other proposed amendment. 3 

History: En. Sec. 4, Ch. 56, L,. 1921; 3812-3814, 3826-3828, 3849, 3894 and 3907, 


re-en. Sec. 5921, R. C. M. 1921. (Secs. Rev. C. 1907, and all acts amendatory 
5918-5929, R. C. M. 1921, superseded secs. thereof; also Ch. 100, L. 1915.) 


5922. Organization of meeting—voting. If at the time and place of said 
meeting, as specified in said notice, stockholders of said corporation shall 
appear in person or by proxy in number representing not less than two- 
thirds (2/3) of the capital stock of the corporation outstanding and entitled 
to vote under the articles of incorporation, or amendments thereto, and the 
laws and constitution of Montana, including such proportion of each or any 
class of stock, as may be required by the original or amended articles of 
incorporation, or two-thirds (2/3) of the members, in case such corporation 
has no eapital stock, the meeting shall organize by choosing a chairman 
and secretary and the meeting shall then proceed to vote upon the matter 
or matters proposed in said notice. 


History: En. Sec. 5, Ch. 56, L. 1921; References 
te-ens Bec, 6922; R. O.'M. 19215) amide Recs’ eae tones Teter i esata 8244 ane eae 


3, Ch. 38, L. 1931. (Secs. 5918-5929 
‘ : > P 717; State ex rel. Nagle v. The Leader 
R. C. M. 1921, superseded secs. 3812-3814, Co. at al., 97 M 586, 592, 37 P 2d 561. 


3826-3828, 3849, 3894 and 3907, Rev. C. 
1907, and all acts amendatory thereof; 
also Ch. 100, L. 1915.) 


5923. Certificate of proceedings—preparation and filing. If, on can- 
vassing the votes, it shall appear that at least two-thirds (2/3) of the capital 
stock of such corporation outstanding and entitled to vote under the articles 
of incorporation, or amendments thereto, and the laws and constitution 
of Montana, including such proportion of each or any class of stock, as may 
be required by the original or amended articles of incorporation, or two- 
thirds (2/3) of the members, in case such corporation has no capital stock, 
have voted in favor of the proposition submitted, a certificate of the 
proceedings showing in all cases a compliance with the provisions of this 
act, containing a copy of the resolution adopted and showing the vote 
thereon, and the number of shares of stock of each class voted thereon, 
shall be made out, signed and verified by the affidavit of the chairman of 
such meeting, and countersigned by the secretary of the meeting, and shall 
be filed in the office of the county clerk of the county where the original 
articles of incorporation of such corporation were filed, and a copy thereof, 
certified by such county clerk shall be filed in the office of the secretary of 


86 


Oh. 48 AMENDING ARTICLES OF INCORPORATION 5924-5926.1 


state. A copy of such certificate shall likewise be filed in the office of 
the county clerk and recorder of any county to which said corporation may 
have changed its place of business. 

History: En. Sec. 6, Ch. 56, L. 1921; 1907, and all acts amendatory thereof; 
re-en. Sec. 5923, R. C. M. 1921; amd. Sec. also Ch. 100, L. 1915.) 
4, Ch. 38, L. 1931. (Secs. 5918-5929, Ratavences 


R. C. M. 1921, superseded secs. 3812-3814, 


3826-3828, 3849, 3894 and 3907, Rev. OC. State ex rel. Nagle v. The Leader Co. 


et al., 97 M 586, 592, 37 P 2d 561. 

5924. Amendment, when effective—evidence—pending suits not af- 
fected. Upon the filing of such certificate in the office of the secretary of 
state in the manner provided in the preceding section, the designated amend- 
ment shall immediately become effective. A copy of such certificate, duly 
certified by the secretary of state, shall be prima facie evidence of the facts 
therein stated, and shall be received as such evidence in all courts of the 
state. No amendment shall affect any cause of action in favor of or against 
such corporation nor any pending suit in which such corporation shall be a 
party, nor shall the rights of any person be in any way prejudiced thereby, 
nor shall suits brought against such corporation by its former name be 
abated for that cause. | 

History: En. Sec. 7, Ch. 56, L. 1921; 3812-3814, 3826-3828, 3849, 3894 and 3907, 


re-en. Sec. 5924, R. C. M. 1921. (Secs. Rev. C. 1907, and all acts amendatory 
5918-5929, R. C. M. 1921, superseded secs. thereof; also Ch. 100, L. 1915.) 


5925. Issuance of stock certificates. Whenever by reason of any change 
in the number or par value of the shares of stock any stockholder shall be 
entitled to a new or different stock certificate, it shall be the duty of the 
corporation to promptly issue such certificate upon the surrender of the 
original stock certificate held by such stockholder. 

History: En. Sec. 8, Ch. 56, L. 1921; 3812-3814, 3826-3828, 3849, 3894 and 3907 


re-en. Sec. 5925, R. C. M. 1921. (Secs. Rev. C. 1907, and all acts amendatory 
5918-5929, R. C. M. 1921, superseded secs. thereof; also Ch. 100, L. 1915.) 


5926. Limitation on extension of term of corporate existence. Any cor- ji? i, 


poration organized under the laws of the territory or state of Montana, 3! Pa 
whether organized previous to or after the taking effect of the Codes on 
July 1, 1895, shall have power to extend the term of its existence, in the 
manner provided by law, for consecutive periods of not to exceed forty 
years each; provided, that at the time of any such extension the unexpired 
portion of its then authorized term of existence plus the term of the pro- 
posed extension shall not exceed forty years and sixty days; and provided 
further that nothing herein shall limit the existence of any corporation 
that may be by law permitted continual existence; and, provided further, 
that the state reserves the right to at any time alter, revoke or amend the 
powers and privileges herein granted to corporations. 


History: En. Sec. 9, Ch. 56, L. 1921; 3826-3828, 3849, 3894 and 3907, Rev. C. 
re-en. Sec. 5926, R. C. M. 1921; amd. Sec. 1907, and all acts amendatory thereof; 
2, Ch. 28, L. 1925. (Secs. 5918-5929, also Ch. 100, L. 1915.) 

R. C. M. 1921, superseded secs. 3812-3814, 

5926.1. Amendment of articles of incorporation to allow continual suc- 
cession authorized. Any corporation organized under the laws of the terri- 
tory or state of Montana, which was on the 5th day of March, 1903, subject 
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to the provisions of Sections 860, 861, 862, 863 and 865 of the Civil Code of 
Montana of 1895, is hereby authorized to amend its articles of incorporation 
so as to hereafter have and enjoy the privilege of continual succession con- 
ferred upon corporations thereafter organized under the provisions of 
the Act approved March 5, 1903, (Laws of Montana 1903, Chapter LXX, 
entitled: “An Act to Amend Sections 860, 861, 862, 863 and 865 of the Civil 
Code, Relating to Religious, Social and Benevolent Corporations’—sections 
6453 to 6458 of this Code), or under laws amendatory thereof or supple- 
mental thereto, by resolution to that effect, adopted (a) at any regular 
annual meeting of the members of the corporation, or (b) at any special 
meeting of the members regularly called for the purpose by the directors 
or governing committee, or (ce) at any meeting of the directors or governing 
committee upon the written consent of the majority of the members of 
the corporation; provided, that such resolution is adopted prior to the 
expiration of the period of forty years from and after the date of the filing 
of the original articles of incorporation. The resolution of amendment may 
be adopted at a meeting of the members upon the affirmative vote of a 
majority of the members then present, provided that a quorum of the 
members, as defined by the constitution or by-laws of the corporation, are 
present. 
History: En. Sec. 1, Ch. 27, L. 1925. 


5926.2. Certificate of action concerning amendment—where filed. A 
certificate of the action of the directors or governing committee, signed by 
them and their secretary, when the resolution is adopted upon the written 
consent of the members, or a certificate of the proceedings of the meeting 
of the members, when the resolution is adopted at such meeting, signed 
by the chairman and secretary of the meeting and a majority of the direc- 
tors, shall be filed in the office of the clerk of the county wherein the 
original articles of incorporation are filed, and a certified copy thereof in 
the office of the secretary of state; and thereafter the corporation shall 
have continual succession, under the provisions of the Act of March 5, 
1903, (Laws of Montana 1903, Chapter LXX), and laws amendatory thereof 
or supplemental thereto, which may be applicable thereto, and shall possess 
all the rights and powers, and be subject to all the obligations, restrictions 
and limitations prescribed thereby. 

History: En. Sec. 2, Ch. 27, L. 1925. 


5927. Limit decrease capital stock. No corporation shall diminish its 
capital stock to an amount less than its total indebtedness. 


History: En. Sec. 10, Ch. 56, L. 1921; 3812-3814, 3826-3828, 3849, 3894 and 3907, 
re-en. Sec. 5927, R. C. M. 1921. (Secs. Rev. C. 1907, and all acts amendatory 
5918-5929, R. C. M. 1921, superseded secs. thereof; also Ch. 100, L. 1915.) 


5928. Certain existing laws not affected. Nothing herein contained 
shall be deemed to affect the provisions of section 9964 of this code, relating 
to the change of name of certain corporations by action of the district court, 
but the procedure specified in said section shall be cumulative and adudi- 
tional to that herein provided as to all corporations designated in said 
section 9964. Nothing herein contained shall be construed to change or 
amend the existing laws requiring approval of amendments to articles of 
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incorporation of insurance or other corporations, by the state auditor or 
commissioner of insurance, nor shall this act apply to banks, trust, or 
investment companies in any case where procedure other than or different 
from that herein contained is prescribed by the bank act of this state 


governing such companies. 


History: En. Sec. 11, Ch. 56, L. 1921; 3812-3814, 3826-3828, 3849, 3894 and 3907, 


re-en. Sec. 5928, R. C. M. 1921. (Secs. Rev. C. 1907, and all acts amendatory 
5918-5929, R. C. M. 1921, superseded secs. thereof; also Ch. 100, L. 1915.) 


5929. Repealed—Chapter 114, laws of 1927. 


CHAPTER 14 


BY-LAWS — 


Seetion 5930. 
5931. 
+5932. 


By-laws, adoption of—when, how, and by whom. 
By-laws—may provide for what. 
By-laws, recording and amendment of. 


5930. By-laws, adoption of—when, how, and by whom. Every cor- 
poration formed under this title must, within one month after filing articles 
of incorporation, adopt a code of by-laws for its government, not incon- 
sistent with the constitution and laws of this state. The assent of stock- 
holders representing a majority of all the subscribed capital stock, or a 
majority of the members, if there be no capital stock, is necessary to adopt 
by-laws, if they are adopted at a meeting called for that purpose; and 
in the event of such meeting being called, two weeks’ notice of the same 
by advertisement in some newspaper published in the county in which the 
principal place of business of the corporation is located, or if none is 
published therein, then in a paper published in an adjoining county, must 
be given by order of the acting president. The written assent of the holders 
of two-thirds of the stock, or of two-thirds of the members, if there be no 
capital stock, shall be effectual to adopt a code of by-laws without a 
meeting for that purpose. 


History: En. Sec. 430, Pol. C. 1895; 
re-en. Sec. 3829, Rev. C. 1907; re-en. Sec. 
5930, R. C. M. 1921. Cal. Civ. C. Sec. 301. 


NOTE.—The “title’ above referred to 
embraced sections 3805 to 3908, Revised 
Codes 1907; 5900 to 6013 of this code. 


5931. 


By-laws—may provide for what. 


References 


Cited or applied as section 430, Civil 
Code, in Smith v. Iron Mountain Tunnel 
Co., 46 M 13, 17, 125 P 649; as section 
3829, Revised Codes, in Daily v. Marshall, 
47 M 377, 391, 133 P 681; Enterprise Sheet 
Metal Works v. Schendel, 55 M 42, 52, 
173 P 1059; Alley v. Butte & Western Min. 
Co., 77 M 477, 491, 251 P 517. 


A corporation may, by its by- 


laws, where no other provision is specially made, provide for: 
1. The time, place, and manner of calling and conducting its meetings; 
2. The number of stockholders or members constituting a quorum; 


3. The mode of voting by proxy; 


4. The time of the annual election of directors, and the mode and 


manner of giving notice thereof ; 


5. The compensation and duties of officers; 
6. The manner «ef election and the tenure of office of all officers other 


than the directors; and, 
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7. Suitable penalties for violations of by-laws, not exceeding, in any 
case, one hundred dollars for any one offense. 
History: En. Sec. 432, Civ. C. 1895; 


re-en. Sec. 3831, Rev. C. 1907; re-en. Sec. 
5931, R. C. M. 1921. Cal. Civ. C. Sec. 303. 


References 

Aetna C. & S. Co. v. American B. Co., 
63 M 474, 479, 208 P 921; Alley v. Butte 
& Western Min. Co., 77 M 477, 491, 251 
P5217. 


5932. By-laws, recording and amendment of. All by-laws adopted must 
be certified by a majority of the directors and secretary of the corporation, 
and copied in a legible hand, in some book kept in the office of the cor- 
poration, to be known as the “book of by-laws,” and nu by-law shall take 
effect until so copied, and the book shall then be open to the inspection 
of the public during the office hours of each day except holidays. The 
by-laws may be repealed or amended, or new by-laws may be adopted, 
at the annual meeting, or at any other meeting of the stockholders or 
members, called for that purpose by the directors, by a vote representing 
two-thirds of the subscribed stock, or by two-thirds of the members. The 
written assent of the holders of two-thirds of the stock, or two-thirds of 
the members if there be no capital stock, shall be effectual to repeal or 
amend any by-law, or to adopt additional by-laws. The power to repeal 
and amend the by-laws, and adopt new by-laws, may, by a similar vote at 
any such meeting, or similar written assent, be delegated to the board 
of directors. The power, when delegated, may be revoked, by a similar 
vote, at any regular meeting of the stockholders or members. Whenever any 
amendment or new by-law is adopted, it shall be copied in the book of 
by-laws with the original by-laws, and immediately after them, and shall 
not take effect until so copied. If any by-law be repealed, the fact of repeal, 
with the date of the meeting at which the repeal was enacted, or written 
consent was filed, shall be stated in said book, and until so stated the repeal 
shall not take effect. 


History: En. Sec. 433, Civ. C. 1895; 
re-en. Sec. 3832, Rev. C. 1907; re-en. Sec. 
5932, R. C. M. 1921. Cal. Civ. C. Sec. 304. 

References 

Aetna C. & S. Co. v. American B. Co., 
63 M 474, 482, 208 P 921. 


Cited or applied as section 433, Civil 
Code, in Smith v. Iron Mountain Tunnel 
Co., 46 M 13, 17, 125 P 649; as section 
3832, Revised Codes, in Daily v. Marshall, 
47 M 377, 391, 133 Pac. 681. 
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Corporate powers and business exercised by beard of directors— 


number and membership of board—quorum. 


Directors must be elected or provided for at meeting at which by-laws 
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5933. Corporate powers and business exercised by board of directors— 5933 
number and membership of board—quorum. The corporate powers, busi- 


ness, and property of all corporations formed under this title must be 


rel. matter 
L, 39 ec. 60 
p. 106 


exercised, conducted and controlled by a board of not less than three nor $0 P. (2d) 499 
more than thirteen directors, to be elected from among the holders of stock, 
or where there is no capital stock, then from the members of such cor. 332°p.(2a) 643 


porations. 


Directors of corporations for profit must be holders of stock 1*7 P: 


therein in an amount to be fixed by the by-laws of the corporation, except 
those named in the articles of incorporation for the first three months, 
who shall be directors until their successors are elected and qualified. 
Directors of all other corporations must be members thereof. Unless a 
quorum is present and acting, no business performed or act done is valid 
as against the corporation. Whenever a vacancy occurs in the office of 
director, unless the by-laws of the corporation otherwise provide, such 
vacancy must be filled by an appointee of the board. 


History: En. Sec. 434, Civ. C. 1895; 
re-en. Sec. 3833, Rev. C. 1907; re-en. Sec. 
5933, R. C. M. 1921. Cal. Civ. C. Sec. 305. 


Admission of One Director Not Binding 


The directors of a corporation act for 
it only as a body, and therefore admis- 
sions or declarations of an individual di- 
rector are not binding upon it unless au- 
thority to make them was duly conferred. 
Raish v. Orchard Canal Co., 67 M 140, 144, 
218 P 655. 


Directors Governing Body 


The board of directors of a corporation, 
and not its stockholders, conducts and 
controls its business and property, so long 
as it acts in the manner prescribed by 
law. Pioneer M. Corp. v. Larabie Bros. 
Bankers, 99 M 358, 363, 43 P 2d 884. 


Duty of Directors Generally 


While it is entirely competent for the 
directors to manage and conduct the busi- 
ness of the corporation through duly au- 
thorized agents, the directors themselves 
are the agents ultimately responsible. 
They, therefore, cannot abdicate their du- 
ties nor permit others to act in their stead 
for the corporation or the stockholders. 
Deschamps v. Loiselle, 50 M 56, 572, 148 
P 335. 

Liability On Contracts 


A corporation cannot be held liable for 
preliminary contracts made by its promot- 
ers authorized by a majority of its incor- 
porators or stockholders, but is only bound 
on such contracts as are made by its board 
of directors acting within the scope of 
their powers or by ministerial officers em- 
powered to make them. Kirkup v. Ana- 
conda Amusement Co., 59 M 469, 482, 197 
P 1005. 


Power to Sell Assets 


Under the common-law powers reserved 
to corporations by the proviso in section 


oF 


6004, R. C. M. 1921, and enumerated in a 
general way in this section and section 
5994, the board of directors of a going cor- 
poration could, in the proper pursuit of its 
business and within the purposes of its 
creation, against the dissent of a minority 
of its stockholders, sell a leasehold inter- 
est in realty with improvements thereon, 
and where such sale was made before plain- 
tiffs had judgment against the selling cor- 
poration, they acquired no title under ex- 
ecution sale, and nonsuit was properly 
granted in their action in ejectment against 
the purchaser. Wortman v. Luna Park 
Amusement Co., 61 M 89, 97, 98, 201 P 570. 


Qualification of Director 


Upon the assumption that the sale of his 
stock in a corporation ipso facto vacated 
the office of the seller as a director, such 
result did not follow where, at the time of 
a special meeting of the board, negotiations 
for the sale, though pending, were not com- 
pleted. O’Rourke v. Grand Opera House 
Co., 47 M 459, 467, 133 P 965. 


In requiring the directors of a corpora- 
tion having capital stock to be stockhold- 
ers, the legislature intended that the direc- 
tors should be bona fide owners of stock. 
The result of the requirement is that, when 
the capital stock passes into the hands of 
a single person, the entity of the corpora- 
tion, except so far as it is necessary to pro- 
tect the rights of strangers, who deal with 
it through its ostensible officers and 
agents, is entirely in abeyance, and its 
functions for the time being cease. Barnes 
v. Smith, 48 M 309, 318, 137 P 541. 


To render one eligible to the office of a 
director of a private corporation, his name 
must, under this section, appear on its 
books as one of its stockholders, and, un- 
der section 5946, R. C. M. 1921, if his name 
does not so appear thereon ten days prior 
to an election of directors, he cannot vote 
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at such election. Gillies v. Robert E. Lee 
Mining Co., 78 M 402, 412, 254 P 422, 

The provision of the law which requires 
that “directors of corporations for profit 
must be holders of stock therein in an 
amount to be fixed by the by-laws of the 
corporation” (this section) unquestionably 
contemplates that the directors shall be 
bona fide holders of the qualifying stock. 
Barnes v. Smith, 48 M 309, 137 P 541; 
Scott v. Prescott, 69 M 540, 223 P 490; Sun 
River S. & L. Co. v. Montana T. & S. Bk., 
81 M 222, 241, 262 P 1039. 


Ratification of Directors When Presumed 


The action of the stockholders of a cor- 
poration, at a meeting at which every out- 
standing share of stock was duly repre- 
sented and voted in favor of the issuance 
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of a certain number of shares to the pro- 
moters of the company in payment for 
their services, a majority of the directors 
being present and assenting, will be 
deemed to have been ratified by the board 
of directors. Fitzpatrick v. O’Neill, 43 M 
552, 563, 118 P 273. 


References 


Cited or applied as section 3883 (erro- 
neously), Revised Codes, in Edwards v. 
Plains Light & Water Co., 49 M 535, 547, 
143 P 962; Aetna C. & S. Co. v. American 
B. Co., 63 M 474, 479, 208 P 921; Alley v. 
Butte & Western Min. Co., 77 M 477, 492, 
251 P 517; Cobb et al. v. Lee, 80 M 328, 
336, 260 P 722; Stanton v. Occidental Life 
Ins. Co. et.al., 81 M 44, 57, 261 P 620; In 
re Sharp Bros., 2 F. Supp. 227. 


5934. Classification of directors as to term of office. Any private cor- 
poration, now organized and existing, or which may hereafter be organized 
under the laws of Montana, may, by making provision therefor in its by-laws 
as originally adopted, or as amended, classify its directors in respect to 
the time for which they shall severally hold office, the several classes to 
be elected for different terms; provided, that no class shall be elected for 
a shorter period than one year, or for a longer period than three years, 
and that the term of office of at least one class shall expire each year. If 
the provision for such classification of directors is not made in the by-laws 
originally adopted, it may be incorporated in such by-laws by amendment, 
as other amendments to the by-laws may be legally made. 


History: En. Sec. 1, Ch. 58, L. 1915; re-en. Sec. 5934, R. C. M. 1921. 


5935. Directors, election of. The directors must be, except as here- 
inafter provided, elected annually by the stockholders or members, and if 
no provision is made by the by-laws for the time of election, the election 
must be held on the first Tuesday in June. Notice of such election must 
be given, and the right to vote determined as provided in section 5980, 
but by so providing in its by-laws as originally adopted, or as the same 
may be amended, any corporation organized under this act, or heretofore 
organized under the laws of Montana, may classify its directors in respect 
to the time for which they shall severally hold office, the several classes to 
be elected for different terms; provided, that no class shall be elected for 
a shorter period than one year, or for a longer period than three years, 
and that the term of office of at least one class shall expire each year. 

History: En. Sec. 431, Pol. C. 1895; 
re-en. Sec. 3830, Rev. C. 1907; amd. Sec. 2, 


Ch. 58, L. 1915; re-en. Sec. 5935, R. C. M. 
1921. Cal. Civ. C. Sec. 302. 


Operation and Effect 


in successful operation was held to be con- 
trary to this section, prior to its amend- 
ment, and void. Glass v. Basin & Bay 
State Min. Co., 31 M 21, 31, 77 P 302. 


References 


A contract by which it was agreed that 
certain persons should be trustees until the 
business of a mining corporation should be 


Cited or applied as section 3830, Revised 
Codes, before amendment, in Daily v. Mar- 
shall, 47 M 377, 391, 133 P 681. 


5936. Directors must be elected or provided for at meeting at which 
by-laws are adopted. At the meeting at which the by-laws are adopted, or 


Ch. 15 DIRECTORS 5937, 5938 


at such subsequent meeting as may be then designated, directors must be 
elected, and unless otherwise provided by the by-laws as originally adopted, 
or as amended, shall hold their offices for one year, and until their successors 
are elected and qualified. 


History: En. Sec. 435, Civ. C. 1895; References 
re-en. Sec. 3834, Rev. C. 1907; amd. Sec. 3, Cited or applied as section 3824, Revised 
Ch. 58, L. 1915; re-en. Sec. 5936, R.C. M. Codes, before amendment, in Daily v. Mar- 
1921. shall, 47 M 377, 391, 133 P 681. 


5937. Election of directors—how conducted. All elections must be by 
ballot, and every stockholder shall have the right to vote in person or by 
proxy the number of shares standing in his name, as provided in section 
5946 of this code, for as many persons as there are directors to be elected, 
or to cumulate said shares and give one candidate as many votes as the 
number of directors multiplied by the number of his shares of stock shall 
equal, or to distribute them on the same principle among as many candidates 
as he shall think fit. In corporations having no capital stock, each member 
of the corporation may cast as many votes for one director as there are 
directors to be elected, or may distribute the same among any or all of the 
eandidates. In either case the directors receiving the highest number of 
votes shall be declared elected. | 


History: En. Sec. 436, Civ. C. 1895; refuse to listen to their complaints, unless 
re-en. Sec. 3835, Rev. C. 1907; re-en. Sec. it appear that the situation of the parties 
5937, R. C. M. 1921. Cal. Civ. C. Sec. 307. is such that they cannot secure relief from 

: the corporate authorities. Brandt v. Me- 
aeeanpand Et feck Intosh, AT M 70, 73, 1830 P 413. See Moss 

Before the stockholders of a corporation vy. Goodhart, 47 M 257, 264, 131 P 1071. 
can go into court, they must first exhaust Ref 
their remedy within the corporation it- igen eae 
self. Because of the power and authority Cobb et al. v. Lee, 80 M 328, 337, 260 P 
lodged in the stockholders, courts of equity 722. 


5938. Organization of board of directors, etc. Immediately after their 
election the directors must organize by the election of a president, who 
must be one of their number, a secretary, and treasurer. They must per- 
form the duties enjoined on them by law and the by-laws of the corporation. 
A majority of the directors is a sufficient number to form a board for 
the transaction of business, and every decision of a majority of the directors 
forming such board, made when duly assembled, is valid as a corporate act. 


History: En. Sec. 437, Civ. C. 1895; strument in question is a promissory note 
re-en. Sec. 3836, Rev. C. 1907; re-en. Sec. of the corporation; but where it is shown 
5938, R. C. M. 1921. Cal. Civ. C. Sec. 308. that like notes issued by him in the name 
of the corporation, signed by its presi- 
dent and secretary, with the corporate seal 

Notwithstanding this section, the gen- affixed, were ratified by it, the testimony 
eral executive officer of acorporation may, tends to prove a custom and acquiescence 
specifically or by implication, be author- from which implied authority may be pre- 
ized by the directors thereof to conduct sumed. Alley v. Butte & Western Min. 
its business under their directions. Ed- Co., 77 M 477, 492, 251 P 517. 
wards v. Plains Light & Water Co., 49 M 
535, 547, 142 P 962. 

The general implication that where the The secretary of a corporation has not, 
president of a corporation makes a contract by virtue of his office alone, authority to 
within the ordinary scope of the corpora- bind it by contract. Aetna C. & 8. Co. v. 
tion a person dealing with the president American B. Co., 63 M 474, 479, 208 P 921. 
may proceed upon the assumption that the 
officer has authority to bind his principal 
must be more strongly drawn where the in- Where only three out of five directors 
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Power of President 


Powers of Secretary 


Quorum Sufficient to Transact Business 


Sec. 1 p. 240 | 


5939, 5940 


provided for in the articles of incorpora- 
tion as the number constituting the board 
of directors of a railroad corporation had 
been selected by the stockholders, the cor- 
porate acts of the three, constituting, as 
they did, a quorum, were valid, as against 
an attack by one outside the corporation 
or by the state, so long as they acted 
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such quorum. Great Falls ete. Ry. Co. v. 
Ganong, 48 M 54, 56, 136 P 390. 


References 


Cited or applied as section 3836, Revised 
Codes, in Daily v. Marshall, 47 M 377, 391, 
133 P 681; In re Sharp Bros., 2 F. Supp. 
227. 


either unanimously or by a majority of 


5939. Dividends to be made from surplus profits only. The directors of 
corporations must: not make dividends, except from the surplus profits 
arising from the business thereof; nor must they divide, withdraw, or pay 
to the stockholders, or any of them, any part of the capital stock; nor 
must they reduce or increase the capital stock, except as hereinafter specially 
provided. For a violation of the provisions of this section, the directors 
under whose administration the same may have happened (except those 
who may have caused their dissent therefrom to be entered at large in the 
minutes of the directors at the time, or were not present when the same did 
happen) are, in their individual and private capacity, jointly and severally 
liable to the corporation and to the creditors thereof, in the event of its 
dissolution, to the full amount of the capital stock so divided, withdrawn, 
paid out, or reduced; and no statute of limitations is a bar to any suit 
against such directors for any sums for which they are made liable by this 
section. There may, however, be a division and distribution of the capital 
stock of any corporation which remains after the payment of all its debts, 
upon its dissolution or the expiration of its term of existence. 


History: En. Sec. 438, Civ. C. 1895; 
re-en. Sec. 3837, Rev. C. 1907; amd. Sec. 1, 
Ch. 37, L. 1919; re-en. Sec. 5939, R. C. M. 
1921. Cal. Civ. C. Sec. 309. 


Operation and Effect 


The mere repurchase of capital stock by 
a corporation would not tend to decrease 
it. unless the directors should absolutely 
merge or extinguish the stock after its 


the capital stock, presumptively the direc- 
tors did not violate the law. It would re- 
quire some positive showing to the con- 
trary to overturn this presumption. Por- 
ter v. Plymouth Gold Min. Co., 29 M 347, 
358, 359, 74 P 938. 


References 


Continental Oil Co. v. Montana C. Co., 
63 M 223, 227, 207 P 116; First Nat. Bank 


repurchase. If it is unlawful to decrease  v. Cosier et al., 66 M 352, 356, 213 P 442. 

5940. Removal of directors. No director shall be removed from office 
unless by a vote of two-thirds of the members, or of stockholders holding 
two-thirds of the capital stock, at a general meeting held after previous 
notice of the time and place and of the intention to propose such removal. 
Meetings of stockholders for this purpose may be called by the president, 
or by a majority of the directors, or by members or stockholders holding 
at least one-half of the votes. Such calls must be in writing, and addressed 
to the secretary, who must thereupon give notice of the time, place, and 
object of the meeting, and by whose order it is called. If the secretary 
refuses to give the notice, or if there is none, the call may be addressed 
directly to the members or stockholders, and be served as a notice, in 
which ease it must specify the time and place of meeting. The notice must 
be given in the manner provided in section 5930 of this code, unless other 
express provision has been made therefor in the by-laws. In case of removal, 
the vacaney may be filled by election at the same meeting. 
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History: En. Sec. 439, Civ. C. 1895; 
re-en. Sec. 3838, Rev. C. 1907; re-en. Sec. 
5940, R. C. M. 1921. Cal. Civ. C. Sec. 310. 


References 


DIRECTORS 


5941, 5942 


Code, in Smith v. Iron Mountain Tunnel 
Co., 46 M 13, 17, 125 P 649; as section 
3839, Revised Codes, in Brandt v. Me- 
Intosh, 47 M 70, 73, 1830 P 413; Cobb et 


Cited or applied as section 439, Civil BLA tise SOV Ms a8 pissy BOONE 1 22. 


5941. Resignation of directors or officers of corporations. Any director, 
trustee, or other officer of a corporation may resign his office by delivering 
to the secretary or president of the corporation, or depositing in the post- 
office, in an envelope securely sealed, with the necessary amount of 
postage prepaid thereon, and addressed to the corporation, at its principal 
place of business, his written resignation, and filing in the office of the 
clerk and recorder of the county where the principa: office or place of 
business of the said corporation is situated, a duplicate of the said resigna- 
tion, together with an affidavit of the delivery or mailing of said resignation, 
as above specified, or an acknowledgment of service thereof, and by pub- 
lishing in two consecutive issues of the official paper of the county where 
said company may be doing business a notice of said resignation, and the 
director, trustee, or other officer shall, upon such filing and publication, 
no longer be responsible for any act or default of the corporation, or of 
the other officers thereof, occurring after the date of said filing; provided, 
however, that any director, trustee, or other officer shall also comply with 
the by-laws of the corporation relating to resignations of directors or 
officers. This act shall apply to resident directors of foreign corporations 
having a place or places of business in this state, as well as to directors 
and other officers of domestic corporations. 


En. Sec. 1, Ch. 90, L. 1907; 
1907; re-en. Sec. 5941, 


History: 
Sec. 3852, Rev. C. 
B.C, M. 1921. 


Operation and Effect 


An informal written notice, delivered to 
the president of a corporation by one of 
its directors, to the effect that the writer 
thereby resigned his office as such, was suf- 
ficient, the method prescribed by this sec- 
tion in this behalf being permissive, not 
exclusive. Goodrich Rubber Co. v. Helena 
Motor Car Co., 53 M 526, 528, 165 P 455. 


5942. False certificate, report, or notice—officers liable. 


Id. The language of this section does 
not clearly indicate an intention to pre- 
scribe an exclusive method, but rather in- 
dicates a mode which is permissive, de- 
signed primarily for cases where the ordi- 
nary method may not be available, or 
where positive proof of the resignation 
may be desired. The section forms no 
part of the law imposing the duty of filing 
annual statements, and there is no special 
reason to believe that its provisions were 
enacted for the benefit of creditors. 


Any officer 


of a corporation who wilfully gives a certificate, or wilfully makes an 
official report, public notice, or entry in any of the records or books of 
the corporation, concerning the corporation or its business, which is false 
in any material representation, shall be liable for all the damages resulting 
therefrom to any person injured thereby, and if two or more officers unite 
or participate in the commission of any of the acts herein designated, they 
shall be jointly and severally liable. 


History: En. Sec. 445, Civ. C. 1895; 
re-en. Sec. 3844, Rev. C. 1907; re-en. Sec. 
5942, R. C. M. 1921. Cal. Civ. C. Sec. 316. 


Operation and Effect 
The trustees of a corporation, who filed 


a report which did not specify as a debt 
of the company its liability on a covenant 
of title, are not liable for a false report, 
if at the time the report was filed, the 
breach of the covenant was not known to 
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them, and such a report is not false in 
stating that the capital was paid in full 
because of the mere fact that the property 
for which it was issued has decreased in 
value. Giddings v. Holter, 19 M 263, 267, 
48 P 8. 


Quaere: May a corporation be held lia- 
ble for injury resulting to a person from 
the issuance of a false certificate issued 
by its secretary, in view of this section, 
providing that for such an act the officer 
himself shall respond in damages? Aetna 
C. & S. Co. v. American B. Co., 63 M 474, 


CORPORATIONS 
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482, 208 P 921. 


Id. Where the by-laws of a corporation 
provided that a special meeting of the 
board of directors could be called by the 
president or at his request by the secre- 
tary, the secretary and the third member 
of the board were without authority to 
call such a meeting, and a surety company 
which relied upon the certificate of the 
secretary that at the meeting he had been 
empowered to enter into a contract of in- 
demnity in behalf of the corporation, did 
so at its peril. 


5942.1. Insurance on directors’ lives. (a) Whenever a corporation, 
organized under the laws of this state, has heretofore caused or shall here- 
after cause to be insured the life of any director, officer, agent or employee, 
or whenever such corporation is named as a beneficiary in or assignee of 
any policy of life insurance, due authority to effect, assign, release, relin- 
quish, convert, surrender, change the beneficiary, or to take any other or 
different action with reference to such insurance, shall be sufficiently evi- 
denced to the insurance company by a written statement to that effect, 
signed by the president and the secretary or other corresponding officers 
of such corporation, under its corporate seal. Such statement shall be 
binding upon such corporation and shall protect the insurance company 
concerned in any act done or suffered by it upon the faith thereof without 
further inquiry into the validity of the corporate authority or the regu- 
larity of the corporate proceedings. 


(b) No person shall be disqualified, by reason of interest in the subject 
matter, from acting as a director or as a member of the executive committee 
of such corporation on any corporate act touching such insurance. 


History: En. Sec. 1, Ch. 31, L. 1927. 


CHAPTER 16 
MEETINGS OF STOCKHOLDERS AND DIRECTORS—ELECTIONS 


Section 5943. Meetings of stockholders and board of directors—where held. 
5944. Special meeting—how called. 
5945. Justice of the peace may order meeting, when. 
5946. Majority of voting stock must be represented. 
5947. Stock of minors, etc.—how represented. 
5948. Hlection may be postponed. 
5949. Complaint as to elections. 
5950. Meeting by consent valid. 
5951. Proceedings at meeting to be binding. 


5943. Meetings of stockholders and board of directors—where held. 
The meetings of the stockholders of a corporation must be held at its office 
or principal place of business in the state of Montana, except as hereinafter 
provided. The meetings of the board of directors or trustees of all cor- 
porations heretofore or hereafter organized under any of the laws of the 
state of Montana may be held either within or without the state of Montana, 
at such place or places as may be designated by the by-laws of such cor- 
porations. In case the meetings of the board of directors or trustees of a 
corporation shall be held outside of the state of Montana, either the original 
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or full and complete copies or duplicate of all proceedings had at such 
meeting or meetings, certified by the president and secretary under seal, 
shall be sent to and kept at the principal office or place of business of the 
corporation in Montana, and shall-be part of the records in Montana. The 
meetings of the stockholders of all corporations organized in conformity 
with the requirements of the laws of the United States and of the state of 
Montana, for the purpose of furnishing water only to its stockholders, 
ealled for .the purpose of electing directors, may be held in the several 
director districts of such corporation, at such place in each director district 
as may be designated by the board of directors, and no shareholder shall 
be permitted to vote at any such shareholders’ meeting, except the meeting 
held in the director district as may be fixed by the by-laws of said cor- 
poration. 


History: En. Sec. 448, Civ. C. 1895; amd. Sec. 1, p. 108, L. 1899; amd. Sec. 1, Ch. 151, 
L. 1907; Sec. 3847, Rev. C. 1907; re-en. Sec. 5943, R. C. M. 1921. Cal. Civ. C. Sec. 319. 


5944. Special meeting—how called. When no provision is made in the 
by-laws for regular meetings of the directors and for the mode of calling 
special meetings, all meetings must be called by special notice in writing, 
to be given to each director by the secretary, on the order of the president, 
or if there is none, on the order of two directors. 


History: En. Sec. 449, Civ. C. 1895; 
re-en. Sec. 3848, Rev. C. 1907; re-en. Sec. 
5944, R. C. M. 1921. Cal. Civ. C. Sec. 320. 


Supplanted By By-Laws When They 
Provide for Special Meetings 


Under the express terms of this section, 
the- method therein provided for the eall- 
ing of special meetings of the directors 
of a corporation, has no application where 
the by-laws declare how such meetings 
shall be called. Aetna, C. & 8. Co. v. 
American B. Co., 63 M 474, 482, 208 P 
921, 


When Notice Is Dispensable 


Notice in writing to the members of the 
board of directors of a corporation of the 
holding of a special meeting, as required 
by this section, was not indispensable to 
the legality of the proceedings, where all 
the directors attended and participated 
without objection in the dispatch of the 
business in hand. O’Rourke v. Grand 


5945. Justice of the peace may order meeting, when. 


Opera House Co., 47 M 459, 466, 1383 P 
965. 

The only object of the notice is that 
the directors have an opportunity of he- 
ing present at the meeting and taking 
part in its proceedings. O’Rourke vy. 
Grand Opera House Co., 47 M 459, 467, 
133 P 965. 


Written Notice 


Verbal notice of a special meeting of 
the board of trustees of a corporation or- 
ganized under the Compiled Statutes of 
1887 was sufficient to make its proceed- 
ings proof against the objection that thev 
were void because not based upon a writ- 
ten notice. O’Rourke v. Grand Opera 
House Co., 47 M 459, 466, 133 P 965. 


References 


Cited or applied as section 3848, Re- 
vised Codes, in Daily v. Marshall, 47 M 
377, 391, 133 P 681; Cobb et al. v. Lee, 
80 M 328, 338, 260 P 722. 


Whenever, from 


any cause, there is no person authorized to call or to preside at the meeting 
of a corporation, any justice of the peace of the county where such cor- 
poration is established may, on written application of three or more of the 
stockholders or of the members thereof, issue a warrant to one of the stoeck- 
holders or members, directing him to call a meeting of the corporation, by 
giving the notice required, and the justice may, in the same warrant, direct 
such person to preside at such meeting until a clerk is chosen and qualified, 
if there is no other officer present legally authorized to preside thereat. 


History: En. Sec. 440, Civ. C. 1895; re-en. Sec. 3839, Rev. C. 1907; re-en. Sec. 5945, 
R. C. M. 1921. Cal. Civ. C. Sec. 311. 


or 


5946 | 
Ref. to | 
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5946. Majority of voting stock must be represented. Except as here- 
inafter provided, at all meetings, elections or votes of any corporation 
heretofore or hereafter organized under any of the laws of Montana, 
whether formed and existing before or after the taking effect of the Codes 
on July 1, 1895, had for any purpose, there must be a majority of the 
outstanding capital stock of the corporation, entitled under the articles 
of incorporation, and the amendments thereto and the laws and constitution 
of Montana to vote at such meeting, election or vote, or a majority of the 
members, represented either in person or by proxy, in writing; provided 
that any corporation heretofore organized under any of the laws of Mon- 
tana, whether formed and existing before or after the taking effect of 
the Codes on July 1, 1895, or that may hereafter be formed under this 
chapter, may by its by-laws prescribe the proportion of its outstanding 
capital stock entitled to vote, as hereinbefore provided, or of its members, 
represented in person or by proxy, which shall constitute a quorum at 
any regular annual meeting of such corporation, held at the time and 
place prescribed in its by-laws, for the election of directors, and for all 
votes upon matters properly coming before such annual meeting without 
special notice thereof. Hach share of stock entitled under the articles of 
incorporation, or amendments thereto and the laws and constitution of 
Montana, to be voted, may, at every meeting of the stockholders, be voted 
by the holder of record thereof on the books of the corporation, or proxy, 
and except where the transfer books of the corporation shall have been 
closed, or a date shall have been fixed as a record date for the determina- 
tion of its stockholders entitled to vote, as hereinafter provided, no share 
of stock shall be voted on at any election of directors which shall have 
been transferred on the books of the corporation within ten (10) days 
next preceding such election of directors. The board of directors shall 
have power to close the stock transfer books of the corporation for a period 
not exceeding forty (40) days preceding the date of any meeting of stock- 
holders or election or vote; provided, however, that in lieu of closing the 
stock transfer books as aforesaid, the by-laws may fix or authorize the 
board of directors to fix in advance a date, not exceeding forty (40) days 
preceding the date of any meeting of stockholders, election or vote, as a 
record date for the determination of the stockholders entitled to notice of 
and to vote at any such meeting, election or vote, and in such ease 
such stockholders, and only such stockholders, as shall be stockholders 
of record on the date so fixed of stock entitled to vote as aforesaid, 
shall be entitled to such notice of and to vote at such meeting, election 
or vote, notwithstanding any transfer of any stock on the books of 
the corporation after any such record date fixed as aforesaid. Any 
vote or election had other than in accordance with the provisions of this 
article is voidable at the instance of any stockholders entitled to be repre- 
sented and vote, or members, and may be set aside by petition to the district 
court of the county where the same was held. Any regular or called meeting 
of the stockholders or members may adjourn from day to day, or from 
time to time. If for any reason there is not present a quorum as herein- 
before provided, of the outstanding stock entitled to vote, or members, 
or no election had, the stockholders or members present or represented 


98 


Ch. 16 


ELECTIONS 


5947-5950 


may adjourn, and such adjournment and the reasons therefor shall be 
recorded in the journal of the proceedings of the meetings of stockholders. 


History: En. Sec. 441, Civ. C. 1895; 
re-en. Sec. 3840, Rev. C. 1907; amd. Sec. 
1, Ch. 263, L. 1921; re-en. Sec. 5946, R. C. M. 
1021s amd, Sec.-.1;.Ch. 40, L..1931. Cal: 
Civ. C. Sec. 312. 


References 


Cited or applied as section 3840, Revised 
Codes, in Enterprise Sheet Metal Works v. 
Schendel, 55 M 42, 52, 173 P 1059; Gillies 
v. Robert E. Lee Mining Co., 78 M 402, 
412, 254 P 422; In re Sharp Bros., 2 F. 
Supp. 227. 


5947. Stock of minors, etc.—how represented. The shares of stock of 
an estate of a minor, or person of unsound mind, may be represented by 
his guardian, and of a deceased person by his executor or administrator. 


History: En. Sec. 442, Civ. C. 1895; 
re-en. Sec. 3841, Rev. C. 1907; re-en. Sec. 
5947, R. C. M. 1921. Cal. Civ. C. Sec. 313. 


Operation and Effect 


Held, that the provision of this section 
that shares of stock owned by an estate 
may be represented by the executor or ad- 
ministrator, is broad enough to include a 


ceivable circumstances the probate court 
may authorize such officer, in the absence 
of statute in terms permitting it, to vote 
such stock. Gow v. Cascade Silver Mines 
& Mills Co., 66 M 488, 493, 495, 213 P 1092. 


References 


Springhorn v. Dirks et al., 72 M 121, 134, 
231-P 912. 


special administrator, if under any con- 


5948. Election may be postponed. If from any cause an election does 
not take place on the day appointed in the by-laws, it may be held on any 
day thereafter as is provided for in such by-laws, or to which such election 
may be adjourned or ordered by the directors. If an election has not been 
held at the appointed time, and no adjourned or other meeting for the 
purpose has been ordered by the directors, a meeting may be called by the 
stockholders as provided in section 5940 of this code. 


History: En. Sec. 443, Civ. C. 1895; re-en. Sec. 3842, Rev. C. 1907; re-en. Sec. 5948, 
R. C. M. 1921. Cal. Civ. C. Sec. 314. 


5949. Complaint as to elections. Upon the application of any person 
or body corporate aggrieved by any election held by any corporate body, 
the district court of the district in which such election was held, or a 
judge thereof, must proceed forthwith to hear the allegations and proofs 
of the parties, or otherwise inquire into the matters of complaint, and 
thereupon confirm the election, order a new one, or direct such other relief 
in the premises as accords with right and justice. Upon filing the petition, 
and before any further proceedings are had under this section, five days’ 
notice of the hearing must be given, under the direction of the court or the 
judge thereof, to the adverse party, or those to be affected thereby. 


History: En. Sec. 444, Civ. C. 1895; re-en. Sec. 3843, Rev. C. 1907; re-en. Sec. 5949, 
BR. GC. M; 1921. Cal. Civ. C. Sec. 315. 


5950. Meeting by consent valid. When all the stockholders, entitled 
under the articles of incorporation, and the amendments thereto and the 
laws and constitution of Montana, to vote at such meeting, or members, of 
any corporation organized under any of the laws of Montana, whether 
formed and existing before or after the taking effect of the Codes on July 
1, 1895, are present at any meeting, however called or notified, and sign 
a written consent thereto on the record of such meeting, the acts and pro- 
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ceedings of such meeting are as valid as if had at a meeting legally called 
and noticed. 

History: En. Sec. 446, Civ. C. 1895; re-en. Sec. 3845, Rev. C. 1907; re-en. Sec. 5950, 
R. C. M. 1921; amd. Sec. 2, Ch. 40, L. 1931. Cal. Civ. C. Sec. 317. 

5951. Proceedings at meeting to be binding. The stockholders or 
members of such corporation, when so assembled, may elect officers to 
fili all vacancies then existing, and may act upon such other business as 
might lawfully be transacted at regular meetings of the corporation. 


History: En. Sec. 447, Civ. C. 1895; re-en. Sec. 3846, Rev. C. 1907; re-en. Sec. 5951, 
R.. C.. M. 1921... Cal. Civ. .C,. Sec. 318. 


CHAPTER 17 


CORPORATE STOCKS AND THE RIGHTS OF STOCKHOLDERS 


Section 5952. Who are members and who are stockholders of corporations. 

5953. Certificates of stock—how and when issued. 

5954. Transfer of shares—when title passes. 

5955. Transfer of shares by married woman—payment of dividends—mar- 
ried woman’s proxy. 

5956. Affidavit or bond may be required before transfer in case of non- 
resident stockholders. 

5957. Five per cent, of stock may demand statement. 

5958. Loan to stockholders. 

5959. Stock certificate may be issued to bearer. 


5960. Foreign registry—proxy. 
5961. Notice of meetings waived. 


5962. Bearer may vote. 

5963. Dividends payable to bearer. 

5964. Bearer certificates convertible into registered certificates. 
5965. Corporation may adopt necessary by-laws. 


5966. Liability of stockholders. 
5967. Payment for subscribed stock. 


5968. Promissory notes in payment of shares of stock. 
5969. Same—defenses available in action on. 

5970. Stock issued for purchase of property. 

ah ube Acquisition of stock or securities of other corporations. 


5971.1. Determination of stock ownership previous to payment of dividends 
or other corporate procedure. 

5971.2. Issuance of non par stock authorized—provisions concerning. 
3. Sale of non par stock—consent of stockholders—fully paid and non- 
assessable nature of non par stock. 

4. Equality of non par shares—-statements on certificates. 

5. Fees applicable to non par stock—value for figuring fees. 

6. Provision concerning non par stock additional to other laws. 

Anti-trust law continued in foree. 


5952. Who are members and who are stockholders of corporations. 
The owners of shares in a corporation which has a eapital stock are 
called stockholders. If a corporation has no eapital stock, the corporators 
and their successors are called members. 


History: En. Sec. 408, Civ. C. 1895; References 
re-en. Sec. 3822, Rev. C. 1907; re-en. Sec. ; , : : 
, o Bolse Cited or applied as section 3822, Revised 
5962, B.C. Mi. 1921.7 Cale Civ CSc. 208: Codes, in Smith v. Iron Mountain Tunnel 
Operation and Effect Co., 46 M 18, 17, 125 P 649; Gallatin Co. 


; f : F. Alliance v. Flannery, 59 M534, 537, 
This section, as well as section 5933, 497 Pp go6. i 


recognizes that there may be corporations 
without a capital stock. Daily v. Mar- 
shall, 47 M 377, 390, 133 P 681. 
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5953. Certificates of stock—how and when issued. All corporations 
for profit must issue certificates for stock when fully paid up, signed by 
the president and secretary, and may provide, in their by-laws, for issuing 
certificates prior to the full payment, under such restrictions and for such 
purposes as their by-laws may provide. 
History: En. Sec. 471, Civ. C. 1895; 
re-en. Sec. 3854, Rev. C. 1907; re-en. Sec. 
5953, R. C. M. 1921. Cal. Civ. C. Sec. 323. 


References 
Kirkup v. Anaconda Amusement Co.,, 
59 M 469, 485, 197 P 1005. 


5954. Transfer of shares—when title passes. The delivery of a stock 
certificate of a corporation to a bona fide purchaser or pledgee for value, 


together with a written transfer of the same, or a written power of 4 


attorney to sell, assign, and transfer the same, signed by the owner of 
the certificate, shall be a sufficient delivery to transfer the title as against 
the creditors of the transferor and subsequent purchasers, but no such 
transfer shall affect the right of the corporation to pay any dividend due 
upon the stock, or treat the holder of record as the holder in fact, until 
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such transfer is recorded upon the 
certificate is issued to the person to 


History: En. Sec. 1, Ch. 143, L. 1907; 


Sec. 3855, Rev. C. 1907; re-en Sec. 
5954, R. C. M. 1921. Cal. Civ. C. Sec. 
324. 


Operation and Effect 


Where corporate officers wrongfully re- 
fuse to transfer stock on the books of 
the corporation at the request of an as- 
signee. thereof, its refusal constitutes a 
conversion of the stock and he may sue 
for the recovery of its value. Gillies v. 
Robert E. Lee Mining Co., 78 M 402, 410, 
254 P 422. 

Qualifications of both stockholders and 
officers are matter of record, and being 


books of the corporation, or a new 
whom it has been transferred. 


for protection of corporation and public, 
record is conclusive. In re Sharp Bros., 
2. Fy Supp: 227, 

Id. Sale of all corporation’s stock in 
foreclosure without transfer of record or 
issuance of new certificates held not to 


' vacate presidency of incumbent of such 


office, so as to make service of process 
on him invalid as to corporation. 


References 


Cited or applied as section 472, Civil 
Code, before amendment, in Barker v. 
Montana Gold ete. Min. Co., 35 M 351, 
360, 89 P 66. 


5955. Transfer of shares by married woman—payment of dividends— 


5955 


‘Uniform 


married woman’s proxy. Shares of stock in corporations held or owned Stock 


r 


by a married woman may be transferred by her, her agent or attorney, 
without the signature of her husband, in the same manner as if such 
married woman were a femme sole. All dividends payable upon any shares 
of stock of a corporation held by a married woman may be paid to such 
married woman, her agent or attorney, in the same manner as if she were 
unmarried, and it is not necessary for her husband to join in a receipt 
therefor; and any proxy or power given by a married woman, touching 
any shares of stock of any corporation owned by her, is valid and binding 
without the signature of her husband, the same as if she were unmarried. 


History: En. Sec. 473, Civ. C. 1895; re-en. Sec. 3856, Rev. C. 1907; re-en. Sec. 5955, 
R. C. M. 1921. Cal. Civ. C. Sec. 325. 


5956. Affidavit or bond may be required before transfer in case of 
non-resident stockholders. When the shares of stock in a corporation are 
owned by persons residing out of the state, the president, secretary, or. 
directors of the corporation, before entering any transfer of the shares on 
its books, or issuing a certificate therefor to the transferee, may require 
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from the attorney or agent of the non-resident owner, or from the person 
claiming under the transfer, an affidavit or other evidence that the non- 
resident owner was alive at the date of the transfer, and if such affidavit 
or other satisfactory evidence be not furnished, may require from the 
attorney, agent, or claimant a bond of indemnity, with two sureties, 
satisfactory to the officers of the corporation; or, if not so satisfactory, 
then one approved by the judge of the district court of the county in 
which the principal office of the corporation is situated, conditioned to 
protect the corporation against any liability to the legal representatives of 
the owner of the shares, in case of his or her death before the transfer, 
and if such affidavit or other evidence or bond be not furnished when 
required, as herein provided, neither the corporation nor ‘any officer 
thereof shall be lable for refusing to enter the transfer on the books of 
the corporation. 


History: En. Sec. 474, Civ. C. 1895; 
re-en. Sec. 3857, Rev. C. 1907; re-en. Sec. 
5956, R. C. M. 1921. Cal. Civ. C. Sec. 326. 


Operation and Effect 


An instruction that under this section, 
corporate officers requested by the assignee 
of stock to transfer it on the books of the 
corporation could require no other affidavit 
as a condition to making transfer, where 


the latter was living at the time he made 
assignment, and that failure to furnish 
others was not a defense to an action in 
conversion, held correct, and that the addi- 
tion of the words that it was for the jury 
and not for the officers to decide what was 
or was not a compliance with the statute 
did not render it prejudicially erroneous. 
Gillies v. Robert E. Lee Mining Co., 78 M 
402, 411 et seq., 254 P 422. 


the assignor was a non-resident, than that 


5957. Five per cent. of stock may demand statement. Whenever any 
person or persons owning five per cent. of the capital stock of any cor- 
poration shall present a written request to the treasurer thereof that 
they desire a statement of the affairs of such corporation, it shall be the 
duty of such treasurer to make a statement of the affairs of the corpora- 
tion, under oath, embracing a particular account of all its assets and 
liabilities in minute detail, and to deliver such statement to the persons 
who presented the said written request to said treasurer within twenty 
days after such presentation, and shall also, at the same time, place and 
keep on file in his office for six months thereafter a copy of such state- 


‘ment, which shall, at all times during business hours, be exhibited to any 


stockholder of said corporation demanding an examination thereof; such 
treasurer, however, shall not be required to deliver such statement in 
the manner aforesaid oftener than once in six months. If such treasurer 
shall neglect or refuse to comply with any provisions of this chapter, he 
shall forfeit and pay to the person presenting said request the sum of 
fifty dollars, and the further sum of ten dollars for every twenty-four 
hours thereafter until such statement shall be furnished, to be sued for 
and recovered in any court having cognizance thereof. 

History: En. Sec. 27, p. 31, L. 1867; Sec. 472, 5th Div. Comp. Stat. 1887; re-en. 


re-en. Sec. 27, p. 412, Cod. Stat. 1871; re-en. Sec. 475, Civ. C.-1895; re-en. Sec. 3858, Rev. 
Sec. 270, 5th Div. Rev. Stat. 1879; re-en. C. 1907; re-en. Sec. 5957, R. C. M. 1921. 


5958. Loan to stockholders. No loan of money shall be made by any 
corporation to any stockholder therein, and if such loan be made to a 
stockholder, the officer who shall make it, or who shall assent thereto, 
shall be jointly and severally liable, to the extent of such loan and interest, 
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for all the debts of the corporation contracted before the repayment of 
the sum loaned. 


History: En. Sec. 476, Civ. C. 1895; re-en. Sec. 3859, Rev. C. 1907; re-en. Sec. 5958, 
R. C. M. 1921. 


5959. Stock certificate may be issued to bearer. Any corporation now 
existing or hereafter created or organized under or by virtue of the laws 
of the state of Montana, and having a capital stock non-assessable and 
fully paid within the meaning of the laws of this state, and whose object 
or purpose, in whole or in part, is to carry on the business of mining within 
this state, shall have the power to and may, by a vote of its stockholders, 
holding at least three-fourths of its capital stock, authorize or provide for 
the transfer and issue of certificates of stock which shall entitle the holder 
or bearer to the ownership of the same upon delivery and without transfer 
by indorsement or on the books of such corporation, subject, however, to 
the by-laws of the corporation and the provisions of this act, but no such 
transfer or issue shall be made except upon surrender and cancellation of 
the certificate or certificates so to be transferred, and all bearer certificates 
so issued shall be delivered to and receipted for on the books of the company 
by the stockholder or his authorized agent at whose request such transfers 
shall be made, and thereafter, so far as the corporation is concerned, the 
bearer of any such bearer certificate shall for all purposes, except that of 
holding office, be deemed a stockholder of the company, owning and holding 
the number of shares of its capital stock represented by such bearer 
certificate, and the stock or shares thereby represented shall be listed 
to bearer on the list of stockholders and other books of the company. 


History: En. Sec. 1, p. 69, L. 1897; re-en. Sec. 3860, Rev. C. 1907; re-en. Sec. 5959, 
R. C. M. 1921. 


5960. Foreign registry—proxy. Any corporation which shall have 
issued bearer certificates may establish agencies in other states and in 
foreign countries whereat holders or bearers of bearer certificates may, 
under such regulations as the corporation shall prescribe, register and 
deposit their bearer certificates of stock for voting purposes. Such cor- 
poration shall have the right to appoint and prescribe the duties of, fix 
the compensation, and remove at pleasure its agent or agents at such 
agencies, and also to establish rules and regulations for registering and 
depositing bearer certificates of stock, and may at any time close up or 
terminate any such agency. Whenever, at any meeting of the stock- 
holders of such corporation for election or other purposes, any such agent 
shall certify to the corporation in such manner as it may prescribe, that 
there is registered and deposited with him, to be held by him until after 
the meeting for which such registration and deposit shall have been made, 
a bearer certificate or certificates describing each by its face number, 
number of shares represented, and date of issue, and stating when and 
by whom deposited, the person who shall have made such deposit, may, 
in writing attested by such agent, appoint some suitable person to represent. 
him at such meeting as his proxy, and there vote the shares of stock 
represented by his said bearer certificate or certificates so deposited, and 
thereupon the person to whom such proxy shall have been given may vote 
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the shares of stock represented by such bearer certificate or certificates, 
in all matters and things upon which votes are cast or had at such meeting. 


History: En. Sec. 2, p. 69, L. 1897; re-en. Sec. 3861, Rev. C. 1907; re-en. Sec. 5960, 
R. C. M. 1921. 


5961. Notice of meetings waived. It shall not be necessary for the 
corporation or its officers or trustees or directors to give any personal 
notice or notice by mail to holders or bearers of such bearer certificates 
of any meeting of stockholders for the purpose of electing trustees or 
directors, or for any other purpose, or of any action taken or proposed 
to be taken by such corporation or its stockholders or its trustees or its 
directors at any meeting, but such notice may, in every case, be given to 
such holder or bearers of bearer certificates by publication in a newspaper 
as now provided by law, and shall be valid and binding. Every holder 
of a bearer certificate shall be held to have waived any notice of any 
stockholders’ meeting for any purpose, or of any action or proposed 
action of the corporation or its stockholders or trustees or directors, 
‘except by publication in some newspaper when it is required by law. 


History: En. Sec. 3, p. 69, L. 1897; re-en. Sec. 3862, Rev. C. 1907; re-en. Sec. 5961, 
R. C. M. 1921. 


5962. Bearer may vote. Except as herein provided, stock or shares of 
stock represented by a bearer certificate can only be voted or represented 
by actual production of such bearer certificate at the time of voting or 
representation, and by the bearer thereof. In all cases the actual produc- 
tion of a bearer certificate shall, so far as the corporation is concerned, 
be conclusive evidence of the bearer's right to vote or represent the shares 
it represents. — 


History: En. Sec. 4, p. 70, L. 1897; re-en. Sec. 3863, Rev. C. 1907; re-en. Sec. 5962, 
R. C. M. 1921. 


5963. Dividends payable to bearer. Dividends to holders of bearer 
certificates shall only be paid to the bearers thereof upon production of 
such certificates, except where such certificates of stock have attached to 
them dividend coupons payable to bearer, in which case dividends may be 
paid to the bearer of the proper dividend coupon upon its presentation and 
surrender, without the production of the certificate to which such dividend 
coupons belonged. 


History: En. Sec. 5, p. 70, L. 1897; re-en. Sec. 3864, Rev. C. 1907; re-en. Sec. 5963, 
R. C. M. 1921. 


5964. Bearer certificates convertible into registered certificates. Bearer 
certificates may at any time be converted into registered certificates, such 
as are now provided for by law, upon the request of the bearer of such 
bearer certificates, and the surrender of such bearer certificates to the 
corporation and the cancellation thereof, and registered certificates may 
also be converted and exchanged for bearer certificates at the request of 
the owners of such registered certificates, and the surrender and cancella- 
tion thereof. 


History: En. Sec. 6, p. 71, L. 1897; re-en. Sec. 3865, Rev. C. 1907; re-en. Sec. 5964, 
-R. C. M. 1921. 
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5965. Corporation may adopt necessary by-laws. The corporation may 
do all acts and adopt all by-laws and resolutions necessary or proper to 
earry into effect the powers herein granted, and to provide for details in 


the exercise thereof, subject, however, to the provisions of this act. 


History: En. Sec. 7, p. 71, L. 1897; re-en. Sec. 3866, Rev. C. 1907; re-en. Sec. 5965,. 
R. C. M. 1921. 

5966. Liability of stockholders. The stockholders of every corporation 
shall be severally and individually liable to the creditors of the corporation 
in which they are stockholders, to the amount of unpaid stock held by them 
respectively, for all acts and contracts made by such corporation, until the 


whole amount of capital stock subscribed for shall have been paid in. 


History: Ap. p. Sec. 12, p. 27, L. 1867; 
re-en. Sec. 12, p. 408, Cod. Stat. 1871; 
re-en. Sec. 255, 5th Div. Rev. Stat. 1879; 
amd. Sec. 457, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 470, Civ. C. 1895; re-en. Sec. 
3853, Rev. C. 1907; re-en. Sec. 5966, 
R. C. M. 1921. Cal. Civ. C. Sec. 322. 


Operation and Effect 


In the case of Kelly v. Clark, 21 M 291, 
and King v. Pony Gold Min. Co., 28 M 74, 
this court construed this statute impos- 
ing liability upon stockholders “until the 
whole amount of the capital stock sub- 


a liability secondary to that of the com- 
pany for its debts, and held that the 
remedy against the stockholders did not 


acerue until the remedy against the ecom- 


pany had been exhausted. Mitchell v. 
Banking Corporation of Mont., 83 M 581, 
597, 273 P 1055. 


References 

Cited or applied as section 457, Fifth 
Division Compiled Statutes of 1887, in 
Relly’*v. pClarikje aio Maev2o nt! ’i3 *'P 959; 
Kirkup v. Anaconda Amusement Co., 59 
M 469, 485, 197 P 1005. 


scribed for shall be paid in” as imposing 


5967. Payment for subscribed stock. It shall be lawful for the directors 
to call in and demand from the stockholders, respectively, all such sums 
of money by them subscribed, at such times and in such payments or 
instalments as the directors shall deem proper, not to exceed twenty per 
cent. in any one month, under the penalty of forfeiting the shares of stock 
subscribed for, and all previous payments made thereon, if payment shall 
not be made by the stockholders within sixty days after a personal demand 
or notice requiring such payment shall have been published for six suce- 
cessive weeks in the newspaper nearest the place where the business of 
the company shall be carried on as aforesaid. 


History: En. Sec. 452, Civ. C. 1895; re-en. Sec. 3851, Rev. C. 1907; re-en. Sec, 5967, 
R. Cc. M. 1921. 


5968. Promissory notes in payment of shares of stock. Every promis- 
sory note given in payment, or in part payment of, or as evidence of a 
promise to pay for any shares of stock in any corporation subseribed for 
by the maker of such note, shall be made payable to the corporation issuing 
the stock so subscribed for, or to the officer or agent of such corporation 
through whom such stock is to be delivered to the maker of such note, and 
shall have written or printed across the face thereof the following words: 

~“Subseription note for (state number) shares of the capital stock of 
(state name of corporation),” and every corporation, or officer or agent 
thereof, accepting or receiving any such note made payable to any person 
other than the corporation issuing such stock, or to the officer or agent 
of such corporation through whom such stock is to be delivered to the 
maker of the note, or accepting or receiving any such note without such 
words being written or printed across the face thereof, shall be deemed 
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guilty of a misdemeanor, and, upon conviction thereof, shall be punished 
by a fine of not less than one hundred dollars nor more than one thousand 
dollars, or by imprisonment in the county jail not exceeding six months, 


or by both such fine and imprisonment. _ : 
History: En. Sec. 1, Ch. 121, L. 1919; re-en. Sec. 5968, R. C. M. 1921. 


5969. Same—defenses available in action on. If any such stock sub- 
seription note shall be assigned or transferred by the payee named therein 
to any person, association, or corporation, the maker thereof, in any action 
instituted to collect the same, or any part thereof, shall have the right to 
interpose any and all defenses which such maker might have interposed 
if such action had been instituted by the payee named therein. 


History: En. Sec. 2, Ch. 121, L. 1919; re-en. Sec. 5969, R. C. M. 1921. 


5970. Stock issued for purchase of property. The directors of any 
corporation may purchase mines, manufactories,-and other property neces- 
sary for its business, and issue stock to the amount of the value thereof in 
payment therefor, and the stock so issued shall be declared and taken 
to be full paid stock and not liable to any further call, neither shall the 
holders thereof be liable for any further payments under the provisions of 
section 5966 of this code; provided, that on mines any arbitrary value 
may be fixed and such value shall, regardless of the actual value, be 
deemed the value thereof, so as to make the stock issued in payment 
therefor at such arbitrary value full paid stock as above defined, and 
wherever stock has been heretofore issued by corporations in payment for 
mines purchased by it, such stock so issued shall be deemed full paid 
stock, regardless of the actual value of the mine at the time of such pur- 
chase. In all statements and reports of the corporation to be published, 
this stock shall not be stated or reported as being issued for cash paid 
into the corporation, but shall be reported in this respect according to the 
facts. 


History: Ap. p. Sec. 13, p. 27, L. 1867; 
re-en. Sec. 13, p. 408, Cod. Stat. 1871; 
re-en. Sec. 256, 5th Div. Stat. 1879; amd. 
Sec. 458, 5th Div. Comp. Stat. 1887; amd. 
Sec. 410, Civ. C. 1895; re-en. Sec. 3824, 
Rev. C. 1907; re-en. Sec. 5970, R. C. M. 
1921. 


Operation and Effect 


This section is direct authority for the 
receipt, by a domestic corporation, of 
mines, manufactories, and other like 
property in payment of the capital stock, 
and such stock shall be deemed fully 
paid-up stock; it tends, with other provi- 


sions of the law, to show that the capital 
stock of a foreign corporation may con- 
sist, in whole or in part, of something 
other than money. State v. Clements, 37 
M 314, 319, 96 P 498. 

There can be no presumption that the 
capital stock of a corporation shall be 
deemed to be paid for in money. State 
v. Clements, 37 M 314, 319, 96 P 498. 


References 


Cited or applied as section 458, Fifth 
Division Compiled Statutes of 1887, in 
Kelly v. Clark, 21 M 291, 53 P 959. 


5971. Acquisition of stock or securities of other corporations. Any 


corporation, formed under the laws of the territory or state of Montana, 
whether previous to or since the taking effect of the codes on July 1, 1895, 
or hereafter to be formed, may purchase or otherwise acquire, own, hold, 
mortgage, pledge, sell, assign, transfer, or otherwise dispose of shares of 
the capital stock of, or any bonds, securities, or other evidence of indebted- 
ness created by any other corporation or corporations, wherever formed or 
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organized, and while such owner may exercise all the rights, powers, and 
privileges of ownership, including the right to vote upon such stock; pro- 
vided, however, that it is not intended hereby to give the right to exercise 
any of the powers or purposes in this section mentioned in any case where 
- it is forbidden so to do by any provision of the constitution or statutes 
of the United States of America or the state of Montana. 

History: En. Sec. 4, Ch. 106, L. 1909; tion 6650 and this section, authorizing 
re-en. Sec. 5971, R. C. M. 1921. one corporation to acquire shares of stock 


in another. United Missouri River Power 


Operation and Effect Co. v. Yoder, 41 M 245, 247, 108 P 912. 


The only provisions looking to the 
merger of corporations are found in sec- 


5971.1. Determination of stock ownership previous to payment of divi- 
dends or other corporate procedure. That any corporation heretofore or 
hereafter organized under any of the laws of Montana, whether formed and 
existing before or after the taking effect of the Codes on July 1, 1895, shall 
have power, by action of its board of directors, to close the stock transfer 
books of the corporation for a period not exceeding forty (40) days preced- 
ing the date for the payment of any dividend, or the date for the allotment of 
rights, or the date when any change or conversion or exchange of capital 
stock shall go into effect, or the date for any other corporate action or pro- 
ceeding; provided, however, that in lieu of closing the stock transfer books 
as aforesaid, the by-laws may fix, or authorize the board of directors to fix, 
in advance, a date, not exceeding forty (40) days preceding the date of 
the payment of any dividend, or the date for the allotment of rights, or 
the date when any change or conversion or exchange of capital stock 
shall go into effect, or the date for any other corporate action or pro- 
ceeding, as a record date for the determination of the stockholders entitled 
to receive payment of any such dividend, or any such allotment of rights, 
or to exercise the rights in respect of any such change or conversion or 
exchange of capital stock, or entitled to participate in or benefit by such 
other corporate action or proceeding, and, in such ease, such stockholders, 
and only such stockholders, as shall be stockholders of record on the date 
so fixed, shall be entitled to receive payment of such dividend, or to 
receive such allotment of rights, or to exercise such rights of change or 
conversion or exchange of stock, or to participate in or benefit by such 
other corporate action or proceeding, notwithstanding any transfer of any 
stock on the books of the corporation, after any such record date fixed 
as aforesaid. 


History:., En. Sec..1, Ch. 45, L, 1931. 


5971.2. Issuance of non par stock authorized—provisions concerning. 
Every corporation organized or hereafter to be organized under the 
general incorporation laws of the state of Montana (excepting banks, trust 
companies, and building and loan companies) shall have power to issue, 
and may provide for the issuance, of one or more classes of stock or one 
or more series of stock within any class thereof, without any nominal or par 
value, any or all of which classes or series may be of such number of 
shares, with such designations, preferences and relative, participating, 
optional or other special rights, and qualifications, limitations or restrictions 
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thereof, as shall be stated and expressed in the articles of incorporation 
or in any amendment thereto. 


In any case in which the law requires to be stated in any articles, cer- 
tificate or paper the amount of capital authorized, issued, outstanding or 
with which the corporation will commence business, the par value of shares © 
or the amount of the subscriptions of the incorporators thereof, there 
shall be stated in respect of such nominal or nonpar shares, the number 
of such shares authorized, issued, outstanding or with which the corporation 
will commence business, that such shares are without par value, or the 
number of such shares subscribed for by the ineorporators, as the case 
may be, and in cases where original or amended articles of incorporation 
provide only for shares without nominal or par value, such statement 
shall be in lieu of all requirements relating to amounts of authorized 
capital stock or amounts with which corporations may commence business. 


The power to increase or decrease or otherwise adjust the capital stock 
‘as elsewhere provided shall apply to all or any of such classes or series 
of stock, provided that nothing herein contained shall be construed to 
prevent any corporation subject to this act from authorizing or issuing 
both stock with par value and stock without par value, and increasing, 
decreasing or adjusting either or both. 


History: En. Sec. 1, Ch. 116, L. 1931. 


5971.3. Sale of non par stock—consent of stockholders—fully paid and 
non-assessable nature of non par stock. Every corporation subject to this 
act may issue and may Sell its authorized shares without nominal or par 
value, from time to time, for such consideration (a) as may be prescribed 
in the articles of incorporation or any amendment thereof, or, if so provided 
in the articles of incorporation (b) as from time to time may be fixed 
by the board of directors, or if no such provision is made in the articles 
of incorporation, (c) then with the consent of two-thirds of each class 
of stockholders having voting powers given at a meeting called for that 
purpose. Such meeting shall be held on such notice as the by-laws provide, 
and in the absence of such provision upon ten days’ notice given personally 
or by mail, or upon written consent of all stockholders. Any and all shares 
without nominal or par value issued as permitted by this act, shall be 
deemed fully paid and non-assessable, and the holder of such shares shall 
not be liable to the corporation or its creditors in respect thereof. 


History: En. Sec. 2, Ch. 116, L. 1931. 


0971.4. Equality of non par shares—statements on certificates. Every 
share of stock without nominal or par value shall be equal to every other 
share of such stock of the same class or series, and shall rank as respects 
any other classes or series of stock according to the preferences given each 
and every class or series under the terms of this act. Every certificate 
for such shares without nominal or par value shall have plainly written 
or printed upon its face the number of such shares which it represents 
and the words “No-Par Stock”, and on the reverse side thereof shall set 
forth in full or accurately summarize the rights and privileges, if any, 


108 


Choisy, 18 STOCK AND STOCKHOLDERS 5971.5-5972 


given to such shares, and no such certificate shall express any nominal 
or par value of such shares. 


History: En. Sec. 3, Ch. 116, L. 1931. 


5971.5. Fees applicable to non par stock—value for figuring fees. Cor- 
porations exercising any privileges under this act shall be subject to and 
‘must pay all fees prescribed by section 145, of these codes, in all cases in 
which such corporations authorize stock with par value, and in all cases 
i which such corporations exercising privileges hereunder authorize stock 
without nominal or par value, whether in whole or in part, such corporations 
must pay (in addition to any fees for stock with par value actually au- 
thorized) the fees prescribed by said section 145, computed as follows: for 
the purpose of the fees prescribed to be paid on the filing of any articles 
of incorporation, certificate of incorporation, or certificate of increase of 
capital or stock, but for no other purpose whatever, such shares without 
nominal or par value shall be taken to be of the par value of one dollar 
($1.00) each. 

History: En. Sec. 4, Ch. 116, L. 1931. 


5971.6. Provision concerning non par stock additional to other laws. 
The privileges and powers conferred by this act shall be deemed to be in 
addition to and supplemental of, any and all powers and authority con- 
ferred by any other law or laws, and not in restriction or limitation of 
any of the powers now permitted to corporations incorporated under the 
general incorporation laws of this state. 


History: En. Sec. 5, Ch. 116, L. 1931. 


5972. Anti-trust law continued in force. Nothing herein contained 
shall be construed as repealing any of the provisions of chapter 97, Laws 
of 1909, of the eleventh legislative assembly (sections 10901 to 10903), 
known as the anti-trust law. 


History: En. Sec. 5, Ch. 106, L. 1909; re-en. Sec. 5972, R. C. M. 1921. 


CHAPTER 18 
ASSESSMENTS 


Section 5973. Directors may levy assessment. 
5974. Limitation upon amount of assessment. 
5975. Levy of assessment—unpaid assessment. 
5976. Contents of order for assessment. 
5977. Notice of assessment—form. 
5978. Publication and service of notice. 
5979. Delinquent notice—form. 
5980. Contents of notice. 
5981. How published. 
5982. Jurisdiction acquired by publication of notice. 
5983. Sale to be at public auction. 
5984. Highest bidder to be the purchaser. 
5985. Corporation may purchase in default of bidder. 
5986. Disposition of stock purchased by corporation. 
5987. Extension of time of delinquent sale. 
5988. Assessment shall not be invalidated. 
5989. Action for recovery of stock—limitation thereon. 
5990. Proofs of publication and sale. 


109 


5973-5977 . CORPORATIONS Ch. 18 


5991. Waiver of sale—action to recover assessment. 
5992. To what corporations applicable. 
5993. Other corporations may make stock assessable. 


5973. Directors may levy assessment. The directors of any corporation 
formed or existing under the laws of this state, may, for the purposes 
of paying expenses, conducting business, or paying debts, levy and collect 
assessments upon the subscribed capital stock thereof, in the manner and 
form and to the extent provided herein. 

History: En. in substance as Sec. 1, p. References 
84, L. 1883; re-en. Sec. 496, 5th Div. Comp. 
Stat. 1887; re-en. in present form as Sec. 
490, Civ. C. 1895; re-en. Sec. 3867, Rev. C. 


1907; re-en. Sec. 5973, R. C. M. 1921. Cal. 
Civ. C. Sec. 331. 


Cited or applied as section 3867, Revised 
Codes, in Enterprise Sheet Metal Works v. 
Schendel, 55 M 42, 52, 173 P 1059. 


5974. Limitation upon amount of assessment. No one assessment must 
exceed five per cent. of the amount of the capital stock named in the 
articles of incorporation, except that if the whole capital stock of a 
corporation has not been paid up, and the corporation is unable to meet 
its liabilities or to satisfy the claims of its creditors, the assessment may 
be for the full amount unpaid upon the capital stock; or, if a less amount 
is sufficient, then it may be for such a percentage as will raise that amount. 

History: En. in substance as Sec. 2, as Sec. 491, Civ. C. 1895; re-en. Sec. 3868, 


p. 84, L. 1883; re-en. Sec. 497, 5th Div. Rev. C. 1907; re-en. Sec. 5974, R. C. M. 
Comp. Stat. 1887; re-en. in present form 1921. Cal. Civ. C. Sec. 332. 


5975. Levy of assessment—unpaid assessment. No assessment must 
be levied while any portion of a previous one remains unpaid, unless: 


1. The power of the corporation has been exercised in accordance with 
the provisions of this chapter for the purpose of collecting such previous 
assessment ; . 


2. The collection of the previous assessment has been enjoined; or, 
3. The assessment falls within the provisions of the preceding section. 


History: En. in substance as Sec. 3, p. 49%, Civ. C. 1895; re-en. Sec. 3869, Rev. C. 
84, L. 1883; re-en. Sec. 498, 5th Div. Comp. 1907; re-en. Sec. 5975, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 333. 


5976. Contents of order for assessment. Every order levying an assess- 
ment must specify the amount thereof, when, to whom, and where payable; 
fix a day, subsequent to the full term of publication of the assessment 
notice, on which the unpaid assessment shall be delinquent, not less than 
thirty nor more than sixty days from the time of making the order levying 
the assessment, and a day for the sale of delinquent stock, not less than 
fifteen nor more than sixty days from the day the stock is declared de- 
- linquent. 

History: En. in substance as Sec. 4, p. 493, Civ. C. 1895; re-en. Sec. 3870, Rev. C. 


84, L. 1883; re-en. Sec. 499, 5th Div. Comp. 1907; re-en. Sec. 5976, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 334. 


5977. Notice of assessment—form. Upon the making of the order the 
secretary shall cause to be published a notice thereof in the following form: 


(Name of corporation in full. Location of the principal place of busi- 
ness.) Notice is hereby given, that at a meeting of the directors, held on the 
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(date), an assessment of (amount) per share was levied upon the capital 
stock of the corporation, payable (when, to whom, and where). Any 
stock upon which the assessment shall remain unpaid on the (day fixed) 
will be delinquent and advertised for sale at public auction, and, unless 
payment is made before, will be sold on the (day appointed), to pay the 
delinquent assessment, together with costs of advertising and expenses of 
sale. 
(Signature of secretary, with location of office.) 


History: En. in substance as Sec. 5, p. 494, Civ. C. 1895; re-en. Sec. 3871, Rev. C. 
85, L. 1883; re-en. Sec. 500, 5th Div. Comp. 1907; re-en. Sec. 5977, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 335. 


5978. Publication and service of notice. The notice must be personally 
served upon each stockholder, or, in leu of personal service, must be sent 
within ten days after the assessment through the mail, addressed to each 
stockholder at his place of residence, if known, and if not known, at the 
place where the principal office of the corporation is situated, and be 
published once a week, for four successive weeks, In some newspaper of 
general circulation and devoted to the publication of general news, at 
the place designated in the articles of incorporation as the principal place 
of business, and also in some newspaper published in the county in which 
the works of the corporation are situated, if a paper be published therein. 
If the works of the corporation are not within a state or territory of the 
United States, publication in a paper of the place where they are situated 
is not necessary. If there be no newspaper published at the place desig- 
nated as the principal place of business of the corporation, then the pub- 
lication must be made in some other newspaper of the county, if there 
be one, and there be none, then in a newspaper published in an adjoining 
county. | 

History: En. in substance as Sec. 6, p. 495, Civ. C. 1895; re-en. Sec. 3872, Rev. C. 
85, L. 1883; re-en. Sec. 501, 5th Div. Comp. 1907; re-en. Sec. 5978, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 336. 

5979. Delinquent notice—form. If any portion of the assessment men- 
tioned in the notice remains unpaid on the days specified therein for 
declaring the stock delinquent, the secretary, unless otherwise ordered by 
the board of directors, shall cause to be published in the same papers in 
which the notice hereinbefore provided for shall have been published, a 
notice substantially in the following form: 

(Name in full. Location of principal place of business.) Notice.— 
There is delinquent upon the following subscribed stock, on account of 
assessment levied on the (date), (and assessments levied previous thereto, 
if any), the several amounts set opposite the names of respective share- 
holders as follows: (Names, number of certificate, number of shares, 
amounts.) And-in accordance with law (and an order of the board of 
directors, made on the (date), if such order shall have been made), so 
many shares of each parcel of stock as may be necessary, will be sold at 
the (particular place), on the (date), at (the hour) of such day, to pay 
delinquent assessments thereon, together with costs of advertising and 
expenses of sale. 

(Name of secretary, with location of office.) 
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History: En. in substance as Sec. 7, p. 496, Civ..C. 1895; re-en. Sec. 3873, Rev. C. 
85, L. 1883; re-en. Sec. 502, 5th Div. Comp. 1907; re-en. Sec. 5979, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 337. 


5980. Contents of notice. The notice must specify every certificate 
of stock, the number of shares it represents, and the amount due thereon, 
except where certificates may not have been issued to parties entitled 
thereto, in which case the number of shares and amount due thereon, 
together with the fact that the certificates for such shares have not been 
issued, must be stated. 


History: En. in substance as Sec. 8, p. 497, Civ. C. 1895; re-en. Sec. 3874, Rev. C. 
85, L. 1883; re-en. Sec. 503, 5th Div. Comp. 1907; re-en. Sec. 5980, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 338. 


5981. How published. The notice, when published in a daily paper, 
must be published for ten days, excluding Sundays and holidays, previous 
to the day of sale. When published in a weekly paper, it must be published 
in each for two weeks previous to the day of sale. The first publication 
of all delinquent sales must be at least fifteen days prior to the day of 
sale. | 

History: En. in substance as Sec. 9, p. 498, Civ. C. 1895; re-en. Sec. 3875, Rev. C. 


86, L. 1883; re-en. Sec. 504, 5th Div. Comp. 1907; re-en. Sec. 5981, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 339. : 


5982. Jurisdiction acquired by publication of notice. By the publi- 
cation of the notice, the corporation acquires jurisdiction to sell and convey 
a perfect title to all of the stock described in the notice of sale upon which 
any portion of the assessment or costs of advertising remains unpaid at 
the hour appointed for the sale, but must sell no more of such stock than 
is necessary to pay the assessment due and costs of sale. 

History: En. in substance as Sec. 10, p. 499, Civ. C. 1895; re-en. Sec. 3876, Rev. C. 


86, L. 1883; re-en. Sec. 505, 5th Div. Comp. 1907; re-en. Sec. 5982, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 340. 


5983. Sale to be at public auction. On the day, at the place, and at 
the time appointed in the notice of sale, the secretary must, unless other- 
wise ordered by the board of directors, sell or cause to be sold at public 
auction, to the highest bidder for cash, so many shares of each parcel of 
the described stock as may be necessary to pay the assessment and charges 
thereon, according to the terms of sale; if payment is made before the 
time fixed for sale, the party paying is only required to pay the actual 
cost of advertising, in addition to the assessment. 

History: En. in substance as Sec. 11, p. 500, Civ. C. 1895; re-en. Sec. 3877, Rev. C. 


86, L. 1883; re-en. Sec. 506, 5th Div. Comp. 1907; re-en. Sec. 5983, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 341. 


5984. Highest bidder to be the purchaser. The person offering at such 
sale to pay the assessment and costs for the smallest number of shares or 
fraction of a share is the highest bidder, and the stock purchased must be 
transferred to him on the stock books of the corporation, on payment of 
the assessment and costs. 

History: En. in substance as Sec. 12, p. 501, Civ. C. 1895; re-en. Sec. 3878, Rev. C. 


86, L. 1883; re-en. Sec. 507, 5th Div. Comp. 1907; re-en. Sec. 5984, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 342. 
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5985. Corporation may purchase in default of bidder. If, at the sale 
of stock, no bidder offers the amount of the assessments and costs and 
charges due, the same may be bid in and purchased by the corporation 
through the president, secretary, or any director thereof, at the amount 
of the assessments, costs, and charges due; and the amount of the assess- 
ments, costs, and charges must be credited as paid in full on the books 
of the corporation, and entry of the transfer of the stock to the corporation 
must be made on the books thereof. While the stock remains the property 
of the corporation it is not assessable, nor must any dividends be declared 
thereon; but all assessments and dividends must be apportioned upon 
the stock held by the stockholders of the corporation. 

History: En. in substance as Sec. 13, p. 502, Civ. C. 1895; re-en. Sec. 3879, Rev. C. 


87, L. 1883; re-en. Sec. 508, 5th Div. Comp. 1907; re-en. Sec. 5985, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. | Civ. C. Sec. 343. 


5986. Disposition of stock purchased by corporation. AIl purchases 
of its own stock made by any corporation vest the legal title to the same 
in the corporation, and the stock so purchased is held subject to the control 
of the stockholders, who may make such disposition of the same as they 
deem fit, in accordance with the by-laws of the corporation or vote of a 
majority of all the remaining shares. Whenever any portion of the capital 
stock of a corporation is held by the corporation by purchase, a majority 
of the remaining shares is a majority of the stock for all purposes of 
election or voting on any question at a stockholders’ meeting. 

‘History: En. in substance as Sec. 14, p. 503, Civ. C. 1895; re-en. Sec. 3880, Rev. C. 


87, L. 1883; re-en. Sec. 509, 5th Div. Comp. 1907; re-en. Sec. 5986, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 344. 


5987. Extension of time of delinquent sale. The dates fixed in any 
notice of assessment. or notice of delinquent sale, published according to 
the provisions hereof, may be extended from time to time for not more 
than thirty days, by order of the directors entered on the records of the 
corporation; but no order extending the time for the performance of any 
act specified in any notice is effectual unless notice of such extension or 
postponement is appended to and published with the notice to which the 
order relates. 


History: En. in substance as Sec. 15, p. 504, Civ. C. 1895; re-en. Sec. 3881, Rev. C. 
88, L. 1883; re-en. Sec. 510, 5th Div. Comp. 1907; re-en. Sec. 5987, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 345. 


5988. Assessment shall not be invalidated. No assessment is invali- 
dated by a failure to make publication of the notices hereinbefore provided 
for, nor by the non-performance of any act required in order to enforce 
the payment of the same, but in case of any substantial error or omission in 
the course of proceedings for collection, all previous proceedings, except 
the levying of the assessment, are void, and publication must begin anew. 

History: En. in substance as Sec. 16, p. 505, Civ. C. 1895; re-en. Sec. 3882, Rev. C. 
88, L. 1883; re-en. Sec. 511, 5th Div. Comp. 1907; re-en. Sec. 5988, R. C. M. 1921. Cal. 
Stat. 1887; re-en. in present form as Sec. Civ. C. Sec. 346. 

5989. Action for recovery of stock—limitation thereon. No action must 
be sustained to recover stock sold for delinquent assessments, upon the 
eround of irregularity or defect of the notice of sale, or defect or irregu- 
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larity in the sale, unless the party seeking to maintain such action first 
pays or tenders to the corporation, or the party holding the stock sold, 
the sum for which the same was sold, together with all subsequent assess- 
ments which may have been paid thereon and interest on such sums from 
the time they were paid; and no such action must ‘be sustained unless the 
same is commenced by the filing of a complaint and the issuing of a 
summons thereon within six months after such sale was made. 
History: En. in substance as Sec. 17, p. References 

88, L. 1883; re-en. Sec. 512, 5th Div. Comp. 
Stat. 1888; re-en. in present form as Sec. 
506, Civ. C. 1895; re-en. Sec. 3883, Rev. C. 


1907; re-en. Sec. 5989, R. C. M. 1921. Cal. 
Civ. C. Sec. 347. 


Cited or applied as section 3883, Revised 
Codes, in Edwards v. Plains Light and 
Water Co., 49 M 535, 547, 143 P 962. 


5990. Proofs of publication and sale. The publication of notice required 
by this chapter must be proved by the affidavit of the printer, foreman, 
or principal clerk of the newspaper in which the same was published; and 
the affidavit of the secretary or auctioneer is prima facie evidence of the 
facts therein stated. Certificates, signed by the secretary and under the 
seal of the corporation, are prima facie evidence of the contents thereof. 

History: En. in substance as one of 1895; re-en. Sec. 3884, Rev. C. 1907; re-en. 
Secs. 1-17, pp. 84-88, L. 1883; re-en. as one Sec. 5990, R. C. M. 1921. Cal. Civ. C. 


of Secs. 496-512, 5th Div. Comp. Stat. 1887; Sec. 348. 
re-en. in present form as Sec. 507, Civ. C. 


5991. Waiver of sale—action to recover assessment. On the day speci- 
fied for declaring the stock delinquent, or at any time subsequent thereto 
and before the sale of the delinquent stock, the board of directors may 
elect to waive further proceedings under this chapter for the collection 
of delinquent assessments, or any part or portion thereof, and may elect 
to proceed by action to recover the amount of the assessment and the costs 
and expenses already incurred, or any part or portion thereof. 

History: En. in substance as one of 1895; re-en. Sec. 3885; Rev. C. 1907; re-en. 
Secs. 1-17, pp. 84-88, L. 1883; re-en. as one Sec. 5991, R. C. M. 1921. Cal. Civ. C. Sec. 


of Secs. 496-512, 5th Div. Comp. Stat. 1887; 349. 
re-en. in present form as Sec. 508, Civ. C. 


5992. To what corporations applicable. The provisions of this chapter 
only apply to such corporations whose articles of incorporation set forth 
the fact that the stock of such corporation is assessable. 


History: En. in substance as one of re-en. in present form as Sec. 509, Civ. C. 
Secs. 1-17, pp. 84-88, L. 1883; re-en. as one 1895; re-en. Sec. 3886, Rev. C. 1907; re-en. 
of Secs. 496-512, 5th Div. Comp. Stat. 1887; Sec. 5992, R. C. M. 1921. 


5993. Other corporations may make stock assessable. Any corporation 
organized under the laws of the state of Montana whose stock is not 
assessable may, by and with the consent of stockholders in such corporation, 
holding three-fourths of the stock of such corporation, in writing, spread 
upon the records of such corporation, render its stock assessable, under 
the provisions of this chapter. The board of directors of any corporation 
formed under the laws of the state of Montana, where such corporation 
desires to avail itself of the provisions of this chapter, shall file and have 
recorded in the office of the secretary of state, and in the office of the 
county clerk and recorder where the original articles of incorporation were 
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filed, a certificate, duly acknowledged as provided in cases of articles of 
incorporation, stating that the stock of such corporation has been rendered 
assessable by a compliance with the provisions of this section, and thereafter 


such corporation shall have the right to levy assessments upon its capital 


stock as provided in this chapter. 


History: En. Sec. 18, p. 88, L. 1883; 
re-en. Sec. 513, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1, p. 92, L. 1893; amd. Sec. 510, 
Civ. C. 1895; re-en. Sec. 3887, Rev. C. 1907; 
amd. Sec. 1, Ch. 2, L. 1919; re-en. Sec. 
5993, R. C. M. 1921. 


Operation and Effect 


In enacting this section (before the 
amendment of 1919), the legislature in- 


stockholder, and not the share of stock, 
the unit of voting power, and such a 
change made with the consent of only 
ninety-six out of three hundred and one 
stockholders, though it was made by those 
owning more than three-fourths of the 
company’s stock, was without effect, and 
an assessment levied in pursuance thereof 
was void. Smith v. Iron Mountain Tunnel 
Co., 46 M 13, 18, 125 P 649. 


tended to and did make the individual 
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Limitation of powers. 


5996. Issuing bills prohibited. Bea 
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5998. Corporate existence cannot be questioned. eee 
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6000. Corporations to organize within one year—inquiry into corporate busi- 
ness or incorporation. 
6001. Consolidation not to make foreign corporations. 
6002. Real property—how much may be acquired by corporations. 
6008. Annual statement of corporations. 
5994. Powers of corporations. Any corporation hereafter organized, 
or now existing under any of the laws of the state of Montana, whether 
formed and existing before or after the taking effect of the Codes on July 
1, 1895, as such, has power: 
1. Of succession, by its corporate name, for the paniid limited in its 
articles of incorporation ; 
4¥. To sue and be sued, in any court; 
3. To make and use a common Seal, and alter same at pleasure; | See 
4. To purchase, hold and convey such real and personal estate as the sores 
purposes of the corporation may require ; Pattee ‘ 
5. To appoint such subordinate officers or agents as the business of ee 106 
the corporation may require, and to allow them suitable compensation ; 15994 
6. To make by-laws, not inconsistent with any existing law, for thet y/o‘s3" 
management of its property, the regulation of its affairs, and for the transfers) iio 
of its stock; [5994 


7. To enter into any obligations or contracts essential to the transaction fia eae 
of its ordinary affairs, or for the purposes of the corporation; \Sec. 1, p. 44 

8. To create two (2) or more kinds of stock of such classes, with such 599, 
designation, and with such voting powers, if any, with any desired limi- 24! "2's 
tations and restrictions thereof, as shall be stated in the original or amended DP- eee 
articles of incorporation, and, if desired, in one or more series as to any | 
class, and with such designation and description of the manner of issuing, 
preferences, limitations, restrictions, and other terms and conditions of or 
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on which each class of stock, or series thereof, shall be issued, as shall be 
described and set forth in the original or amended articles of incorporation, 
or by resolution of the board of directors of the corporation if delegation 
of power so to do is set forth in the original or amended articles of incor- 
poration. Any such corporation may also, by provision in its original or 
amended articles of incorporation, deny or limit to the present or future 
stockholders of any or all classes of stock any pre-emptive or preferential 
right to subscribe to any or all additional issues of stock of any or all 
classes, or bonds, debentures or other obligations convertible into stock. 
Subject to the provisions of the constitution and laws of Montana fixing 
the required representation and proportion of outstanding capital stock 
required to be represented and voted, for specified action, at any and all 
corporate meetings, elections, votes, or consent proceedings, such corpor- 
ation may, by provision in its original or amended articles of incorporation, 
fix the proportion of each or any class of stock which shall be required to 
be represented or voted, for specified action, at any such meeting, election, 
vote or consent proceeding. Any such corporation shall also have power, 
by provision in its original or amended articles of incorporation, to issue 
bonds, debentures or other obligations, convertible into stock of any class, 
in amounts, upon the terms, in the manner and under the conditions 
provided by resolution of the board of directors. Any such corporation 
shall also have power, by provision in the original or amended articles of 
incorporation, or by resolution of the board of directors of the corporation, 
if delegation of power so to do is set forth in the original or amended 
articles of incorporation, to make the stock of any class, or series thereof, 
convertible into stock of any other class or classes, or of any other series 
of the same or any other class or classes, upon such terms and conditions 
as shall be expressed in the original or amended articles of incorporation, 
or in a resolution of the board of directors of the corporation if delegation 
of power so to do is set forth in the original or amended articles of 
incorporation. The power to increase or decrease the stock, as in this code 
elsewhere provided, shall apply to any and all classes of stock; but at no 
time shall the total amount of the preferred stock exceed two-thirds (2/3) 
of the actual capital paid in cash or property; and such preferred stock, 
or any series thereof, may, if desired, be made subject to redemption at not 
less than par, at a price, to be expressed in the stock certificate thereof; 
and the holders thereof shall be entitled to receive, and the corporation 
shall be bound to pay thereon, a fixed yearly dividend, if actually earned, © 
to be expressed in the certificate, not exceeding eight per centum (8%) 
payable quarterly, semi-annually, or annually, before any dividend shall 
be set apart or paid on the common stock, and such dividend may be made 
cumulative. Unless its original or amended articles of incorporation shall 
so provide, no corporation shall create preferred stock. 

Before any corporation shall issue any shares of stock of any class, or 
series thereof, of which the designations, manner of issuing, preferences, 
limitations, restrictions and other terms and conditions, shall not have 
been set forth in the articles of incorporation, or in any amendment thereto, 
but shall be provided for in a resolution or resolutions adopted by the board 
of directors, pursuant to authority expressly vested in it by the provisions 
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of the articles of incorporation, or an amendment thereto, a certificate, 
setting forth a copy of such resolution or resolutions, shall be made under 
the seal of the corporation, and signed by the president or vice-president, 
and by the secretary or an assistant-secretary of the corporation, and 
acknowledged by such president or vice-president before an officer author- 
ized by the laws of Montana to take acknowledgments of deeds, and shall 
be filed in the office of the county clerk of the county where the original 
articles of incorporation of such corporation were filed, and a copy thereof, 
certified by such county clerk, shall be filed in the office of the secretary 
of state. i 


History: En. Sec. 44, p. 35, L. 1867; poration by its articles of incorporation or 
re-en. Sec. 37, p. 415, Cod. Stat. 1871; re-en. its by-laws is prohibited from so doing, a 
Sec. 280, 5th Div. Rev. Stat. 1879; re-en. mining corporation, under this section, im- 
Sec. 482, 5th Div. Comp. Stat. 1887; amd.  pliedly granting such power when neces- 
Sec. 520, Civ. C. 1895; amd. Sec. 3, Ch. 102, sary to be exercised in the transaction of 
L. 1905; re-en. Sec. 3889, Rev. C. 1907; amd. its ordinary affairs or for corporate pur- 
Sec. 2, Ch. 88, L. 1915; re-en. Sec. 5994, poses, may do so. Alley v. Butte & West- 
R. C. M. 1921; amd. Sec. 1, Ch. 33, L. 1931. ern Min. Co., 77 M 477, 491, 251 P 517. 


Cal. Civ. C. Sec. 354. Powlrtordcil A tats 


Amount of Capital Stock Under the common-law powers reserved 
There being no statutory provision as to to corporations by the proviso in section 
the amount of capital stock of a corpora-. 6004, R. C. M. 1921, and enumerated in a 
tion that must be subscribed before the general way in sections 5933 and this sec- 
corporation can do business, the general tion, the board of directors of a going 
rule applies that all of such stock must be corporation could, in the proper pursuit of 
subscribed before the corporation can re- its business and within the purposes of its 
cover on a stock subscription. Enterprise creation, against the dissent of a minority 
Sheet Metal Works v. Schendel, 55 M 42, of its stockholders, sell a leasehold inter- 
52,173 P. 1059. est in realty with improvements thereon, 
No Power to Enter Into Contracts of a wherop sich psAloarmas qmadoy before 
Guaranty p aintiffs had Judgment against the selling 
i ae corporation, they acquired no title under 

_ Under this section and the next succeed- execution sale, and nonsuit was properly 
ing section, a mercantile corporation has granted in their action in  ejectment 
no power to enter into contracts or obliga- against the purchaser. Wortman v. Luna 
tions of guaranty. Kellogg-Mackay Co. v. Park Amusement Co., 61 M 89, 97, 98, 201 


Havre Hotel Co., 199 Fed. 727, 733. P 570. 
Power to Issue Notes References 
Held, that in the absence of a state stat- Aetna C. & S. Co. v. American B. Co., 


ute prohibiting ordinary industrial corpora- 63 M 474, 479, 208 P 921; Barnett Iron 
tions from borrowing money on promissory Works, Inc., v. Harmon, 87 M 38, 42, 285 
notes or a showing that a particular cor- P 191. 


5995. Limitation of powers. In addition to the powers enumerated in 
the preceding section, and to those elsewhere expressly given, no corporation 
shall possess or exercise any corporate powers, except such as are necessary 
to the exercise of the powers so enumerated and given. 


History: Ap. p. Sec. 45, p. 35, L. 1867; Sec. 521, Civ. C. 1895; re-en. Sec. 3890, Rev. 
re-en. Sec. 38, p. 415, Cod. Stat. 1871; re-en. C. 1907; re-en. Sec. 5995, R. C. M. 1921. 
Sec. 281, 5th Div. Rev. Stat. 1879; re-en. Cal. Civ. C. Sec. 355. 

Sec. 483, 5th Div. Comp. Stat. 1887; amd. 


5996. Issuing bills prohibited. No corporation shall create or issue 
bills, notes, or other evidence of debt, upon loans or otherwise, for cireu- 


lation as money. 

History: En. Sec. 47, p. 36, L. 1867; C. 1907; re-en. Sec. 5996, R. C. M. 1921. 
re-en. Sec. 40, p. 415, Cod. Stat. 1871; re-en. Cal. Civ. C. Sec. 356. 
Sec. 283, 5th Div. Rev. Stat. 1879; re-en. References 
Sec. 485, 5th Div. Comp. Stat. 1887; amd. Alley v. Butte & Western Min. Co., 77 
Sec. 522, Civ. C. 1895; re-en. Sec. 3891, Rev. M 477, 491, 251 P 517. 
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5997-6000 


5997. Reservation of power to repeal. 
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Every grant of corporate power 


is subject to alteration, suspension, or repeal, in the discretion of the legis- 


lative assembly. 


History: En. Sec. 394, Civ. C. 1895; 
re-en. Sec. 3809, Rev. C. 1907; re-en. Sec. 
5997, R. C. M. 1921. Field Civ. C. Sec. 381. 


Operation and Effect 


When a mining company was organized 
between 1889 and 1898, the statute was 


made a part of its charter, giving notice 
to all concerned that the legislature of the 
state might at any time alter, amend, or 
repeal the law under which it existed. 
Allen v. Ajax Mining Co., 30 M 490, 504, 
77 P 47. See Somerville v. St. Louis M. 
& M. Co., 46 M 268, 275, 127 P 464. 


5998. Corporate existence cannot be questioned. One who assumes an 
obligation to an ostensible corporation, as such, cannot resist the obligation 
on the ground that there was in fact no such corporation until that fact 
has been adjudged in a direct proceeding for the purpose. 


History: En. Sec. 395, Civ. C. 1895; 
re-en. Sec. 3810, Rev. C. 1907; re-en. Sec. 
5998, R. C. M. 1921. Field Civ. C. Sec. 382. 


Operation and Effect 


A corporation that has been engaged in 
business, apparently in good faith, cannot 


5999. Name. 


avoid liability on the ground that its di- 
rectors, in the conduct of its private af- 
fairs, never observed the forms of law in 
perfecting the organization, and, there- 
fore, that it had ceased to exist as a cor- 
poration. Daily v. Marshall, 47 M 377, 
396, 133 P 681. 


Every corporation must have a corporate name, which 


it has no power to change unless expressly authorized by law, but the name 
is to be deemed so far matter of description that a mistake in the name in 
any instrument may be disregarded, if a sufficient description remains by 
which to ascertain the corporation intended. 


History: En. Sec. 396, Civ. C. 1895; re-en. Sec. 3811, Rev. C. 1907; re-en. Sec. 5999, 
R. C. M. 1921. Field Civ. C. Sec. 383. 


6000. Corporations to organize within one year—inquiry into corporate 
business or incorporation. If a corporation does not organize and com- 
mence the transaction of its business or the construction of its works within 
one year from the date of its incorporation, its corporate powers cease. 
The due incorporation of any company, claiming in good faith to be a 
corporation under this code, and doing business as such, or its right to 
exercise corporate powers, shall not be inquired into collaterally in any 
private suit to which such de faeto corporation may be a party; but such 
inquiry may be had at the suit of the state on information of the attorney- 


general. 


History: En. Sec. 523, Civ. C. 1895; 
re-en. Sec. 3892, Rev. C. 1907; re-en. Sec. 
6000, R. C. M. 1921. Cal. Civ. C. Sec. 358. 


Effect of Corporate Abeyance on 
Liability 

When the entity of a corporation has 
fallen into a condition of abeyance, the 
public is not supposed to know of the fact; 
hence, where strangers have dealt with 
the corporation, it can be held for all obli- 
gations assumed by its officers in its name. 
Hanson Sheep Co. v. Farmers’ & Traders’ 
State Bank, 53 M 324, 336, 163 P 1151. 


When and By Whom May a Corporation 
Be Attacked 


Failure to comply with statutory pro- 
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visions relative to the formation of cor- 
porations, does not ipso facto work a dis- 
solution nor permit the question of the 
corporate capacity to be raised collaterally 
by a private citizen in a controversy be- 
tween him and the corporation. Daily v. 
Marshall, 47 M 377, 392, 133 P 681. ; 

Id. It was the purpose of the legislature 
to prohibit inquiry in any private civil ac- 
tion into the question whether the ostensi- 
ble corporation has a legal existence, fur- 
ther than to ascertain whether the require- 
ments prescribed by the section of the code 
relative to the formation of corporations 
have been observed. 

After a corporation has been lawfully 
organized, its character, as such, cannot 


Ch. 19 


be inquired into collaterally at the instance 
of a private citizen in a controversy be- 
tween him and it, and its legal capacity 
can be brought in question by the state 
only through its proper officer, as pre- 
scribed in this section, and for one of the 
causes enumerated in section 9577. Barnes 
v. Smith, 48 M 309, 316, 187 P 541. 

Where there is no board of directors or 
secretary of a corporation, the entire capi- 
tal stock of which is owned by a man and 
his wife, and where the man is president 
and has used the corporation to further his 
own personal ends, he is estopped to claim 
that he and the corporation are distinct 
entities, that he bears a fiduciary relation 
toward it, and that he had no authority to 
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authorize a bank, with which he had de- 
posited money for the corporation, to ap- 
ply the deposit in discharge of his personal 
obligation. Hanson Sheep Co. v. Farmers’ 
& Traders’ State Bank, 53 M 324, 335, 163 
PR rit. 

Id. The rule that the legal] capacity of 
a corporation cannot be inquired into col- 
laterally by a private person in a contro- 
versy between it and him does not pre- 
clude courts to examine into the facts of a 
particular case to determine the identity 
of a person who uses the name of a cor- 
poration for his own purposes, and to fix 
liability upon him for the ostensible cor- 
porate acts. 


6001. Consolidation not to make foreign corporations. If any railroad, 
telegraph, telephone, express, or other corporation or company organized 
under any of the laws of this state, shall consolidate by sale or otherwise 
with any railroad, telegraph, telephone, express, or other corporation 
organized under any of the laws of any other state or territory, or of 
the United States, the same shall not thereby become a foreign corporation, 
but the courts of this state shall retain jurisdiction over that part of the 
corporate property within the limits of the state in all matters that may 
arise as if said consolidation had not taken place. 


History: En. Sec. 524, Civ. C. 1895; re-en. Sec. 3893, Rev. C. 1907; re-en. Sec. 6001, 
R. C. M. 1921. 


6002. Real property—how much may be acquired by corporations. No 
corporation shall acquire or hold any more real property than may be 
reasonably necessary for the transaction of its business, or the construction 
of its works, except as otherwise specially provided. A corporation may 
acquire real property as provided in the Code of Civil Procedure, sections 


9933 to 9958. 


History: En. Sec. 526, Civ. C. 1895; 
re-en. Sec. 3895, Rev. C. 1907; re-en. Sec. 
6002, R. C. M. 1921. Cal. Civ. C. Sec. 360. 


Power to Condemn Generally 


The changing of the channel of a 
stream, which would otherwise have to 
be crossed by a railway to conform to 
the route selected by it, when necessary 
to make the road secure for life and prop- 
erty, is a part of the construction of the 
road, and authority is granted to secure 
the necessary amount of land to make 
such change by means of condemnation 
proceedings. State ex rel. Bloomington 
v. District Court, 34 M 535, 543, 88 P 44. 
See Archer v. Chicago, Milwaukee & St. 
Paul Ry. Co., 41 M 56,-70, 108 P 571; 
Northern Pacifie Ry. Co. v. McAdow, 44 
M 547, 554, 121 P 473; Postal Tel. Cable 
Cv. of America v. Nolan, 53 M 129, 137, 
162 P 169. 

The provisions of this section and sec- 
tions 6503 and 6507 are exceedingly lib- 
eral, but they must be interpreted in the 
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light of section 9937, and the rule of 
necessity must be determinative of the 
right to take in each instance. Northern 
Pacifie Ry. Co. v. MeAdow, 44 M 547, 555, 
121 P 473. 


Right of Eminent Domain by a Foreign 
Corporation 


This section furnishes no authority for 
the exercise of the right of eminent do- 
main by a foreign corporation. Helena 
Power Transmission Co. v. Spratt, 35 M 
108%, 130, 88. .P 77355 Spratt v. “Helena 
Power Transmission Co., 37 M 60, 79, 94 
P 6381. 


By this section the legislature intended 
to give foreign corporations the same 
power in this respect as domestic cor- 
porations enjoy. Spratt v. Helena Power 
Transmission Co., 37 M 60, 79, 94 P 631. 


References 


Cited or applied as section 3895, Re- 
vised Codes, in Uihlein v. Caplice Com- 
mercial Co., 39 M 327, 336, 102 P 564. 
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6003. Annual statement of corporations. Every corporation, having 
a capital stock, except banks, trust companies, and building and loan 
associations, shall by March 1st of each year hereafter, file in the office of 
the county clerk and recorder of the county in which the principal place 
of business of such corporation is situated, (and a certified copy thereof in 
the office of the secretary of state,) a report of the condition of said 
corporation on December 31st preceding, which shall state the amount of 
the authorized capital stock, the proportion thereof actually paid in, and 
the amount thereof actually paid in in cash, and the amount issued, if any 
in payment of property purchased, services rendered, or labor performed, 
and the amount of existing debts, and also the names and addresses of the 
directors or trustees, and of the president, vice-president, general manager 
(if any) and secretary and treasurer of the corporation. Such report shall 
be signed by the president or vice-president, and a majority: of the directors, 
inclusive of the president or vice-president. The report shall be verified 
by the oath of the president, vice-president, secretary, or treasurer of such 
corporation. If the directors or trustees of any corporation shall fail to file 
such report, the directors of the corporation shall jointly and severally 
be liable for all debts or judgments of the corporation which may thereafter 
be in anywise incurred until such report shall be made and filed; provided, 
however, that if within twenty days of such failure a director or directors 
shall make and file, as aforesaid, an affidavit or affidavits stating that the 
failure was due to no fault or neglect of his or theirs, and stating also that, 
after the thirty-first day of December of the preceding year and before 
said March Ist he or they requested the president or a sufficient number 
of the other directors, whose residence was known to the affiants, to join 
them in making report, such director or directors shall not be lable under 
this section. If the required report be made and filed after the time 
herein specified, the directors shall not, on account of the prior failure to 
make report, be liable for the debts thereafter contracted. Where such 
corporation, on account of insolveney or for any other reason, has ceased 
to be a going concern, and has ceased voluntarily to incur financial obli- 
gations, the directors may include a statement to that effect in their report, 
giving the reasons for cessation of the corporate activities of such cor- 
poration, and after two annual reports containing such statement have been 
filed, the directors shall not be liable for a failure to file annual reports 
during the time of such cessation of corporation activities. 

History: En. Sec. 451, Civ. C. 1895; therefore a writ of attachment was im- 
amd. Sec. 1, Ch. 32, L. 1903; amd. Sec. 1, properly issued in an-action by a creditor 
Ch. 63. L. 1907; Sec. 3850, Rev. C. 1907; of a corporation against one of its direc- 
amd. Sec. 1, Ch. 140, L. 1909; amd. Sec. tors to recover a debt owing to plaintiff 


1, Ch. 189, L. 1919; re-en. Sec. 6003, by the corporation. Butler v. Peters, 62: 
R. C. M. 1921; amd. Sec. 1, Ch. 5, L. 1927. M 381, 384, 205 P 247. 


Attachment Improper to Recover Under Constitutionality 


This Statutory Liability This section, before its amendment, was 

Held, that the liability of a director held not unconstitutional as casting “lia- 
for the debts of his corporation imposed bilities and burdens upon domestic cor- 
by this section, for failure of the corpora-  porations from which foreign corporations 
tion to file its annual report exhibiting aro exempt,” the penalty for failure to file 
its financial condition, etc., does not arise the annual report being placed upon the 
out of a contract, express or implied, for officers and directors, and not upon the 
the direct payment of money, and that corporation. Daily v. Marshall, 47 M 
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377, 398, 133 P 681. See First Nat. Bk. 
v. Cottonwood Land Co., 51 M 544, 549, 
154 P 582. 


Co-operative Associations Liable Under 
This 

The provisions of this section, declar- 
ing that the directors and trustees of a 
corporation who fail to file with the 
county clerk and recorder of the county 
of its principal place of business an an- 
nual report of its condition shall jointly 
and severally be liable for all corporate 
debts or judgments then existing, or 
which may thereafter be incurred, until 
such report is made and filed, are applica- 
ble to co-operative associations organized 
for profit. Anderson v. Equity Co-opera- 
tive Assn., 67 M 291, 292, 293, 215 P 802. 


Denial of Proper Corporate Formation 
as a Defense 


If an active director of a corporation, 
that has been engaged in business, ap- 
parently in good faith, is sued and sought 
to be held for his failure, as president 
and director of the corporation, to file or 
have filed the annual report of the cor- 
poration, he cannot escape personal lia- 
bility by denying the existence of the 
corporation, on the ground that the forms 
of law had never been observed in per- 
fecting its organization, whether he was 
properly chosen as director or not. Daily 
v. Marshall, 47 M 377, 396, 133 P 681. 
See Northern Pac. Ry. Co. v. Crowell, 245 
Fed. 668, 671. 


Effect of Amendment and Repeal of 
Statute Declaring Liability of Directors 
for Default in Making Annual Report, 
Without Saving Clause 


Held, that in view of Section 93, relat- 
ing to effect of amendment of statutes, 
and section 6013, providing that amend- 
ment or repeal of a Code section relating 
to corporations shall not impair or take 
away a remedy given against a corpora- 
tion or its officers for a liability previ- 
ously incurred, prior decisions holding 
that amendment of this section “to read 
as follows” and repealing “all Acts and 
parts of Acts in conflict herewith” 
worked the extinction of the amended 
section “as though it had never existed” 
in the absence of a saving clause, were 
erroneous and are overruled. Continental 
Supply Co. v. Abell et al., 95 M 148, 156 
et seq., 24 P 2d 133. For decision over- 
ruled, see Continental Oil Co. v. Montana 
C. Co., 63 M 223, 229, 207 P 116; First 
Nat. Bank v. Cosier et al., 66 M 352, 354, 
213 P 442; First Nat. Bank v. Barto et 
al., 72 M 437, et seq., 233 P 963. 

Effect of Insolvency and Corporate 
Abeyance as a Defense 

Where, in an action against the trustees 
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of a corporation to charge them with indi- 
vidual lability for failure to file an an- 
nual report, it was alleged in defense 
that before the time for filing such report 
the corporation was insolvent and had en- 
tirely abandoned its business, that all 
its property belonged to one of its trus- 
tees, having been delivered to him in 
satisfaction of an indebtedness, and that 
for a period of two months no officer or 
trustee had exercised any corporate act 
or function, and that there was no inten- 
tion to resume the business of said cor- 
poration, the acts set forth did not dis- 
solve the corporation, and constituted no 
defense to the action. Gans v. Switzer, 
9 M 408, 415, 24 P 18. See Ames & 
Frost v. Heslet, 19 M 188, 190, 47 P 805; 
Northern Pac. Ry. Co. v. Crowell, 245 
Fed. 667, 671. 


Limitation of Action 


The receiver of an insolvent bank who 
seeks to recover on the statutory liabil- 
ity of a director of a corporation in- 
debted to the bank occupies the same po- 
sition the bank would have occupied had 
it not become insolvent and sought to en- 
force the same liability; hence the fact 
that he did not become aware of the 
facts upon which he relied until he as- 
sumed charge of the bank was immaterial, 
so far as his right to maintain the action, 
which was then barred, is concerned. 
Williams v. Hilger et al., 77 M 399, 402, 
251 P 524. 


Nature of Liability 


The liability fixed by the statute requir- 
ing corporations to file an annual report 
is penal in its nature. Gans v. Switzer, 9 
M 408, 418, 24 P 18; Elkhorn Trading 
Co. v. Tacoma Min. Co., 16 M 322, 330, 
40 P 606; Wethey v. Kemper, 17 M 491, 
492, 43 P 716; State Savings Bank v. 
Johnson, 18 M 440, 442, 45 P 662; Gid- 
dings v. Holter, 19 M 263, 269, 48 P 8; 
Manhattan Trust Co. v. Davis, 23 M 273, 
280, 58 P 718; Daily v. Marshall, 47 M 
377, 398, 133 P 681. | 

The trustees of a corporation who filed 
a report, wherein they failed to specify 
as a debt of the company its liability on 
a covenant of title, were not liable for a 
false report, if, at the time the report was 
filed, the breach of the covenant was not 
known to them. Giddings v. Holter, 19 
M 263, 267, 48 P 8. 


While the liability imposed by a stat- 
ute requiring corporations to file an an- 
nual statement is often called penal, it 
is not so in the sense in which that term 
is commonly used. It is so only in the 
sense that it creates a liability which was 
not known at the common law, and there- 
fore must be construed strictly. Daily 
v, Marshall, 47 M 377, 390, 398, 133 P 
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681. See Northern Pac. Ry. Co. v. Crow- 
ell, 245 Fed. 668, 674. 

A fine, in the sense in which the term is 
used in the constitution prohibiting ex- 
cessive fines, is a penalty exacted by the 
state for some criminal offense, and has 
no application to the penalty imposed 
upon the directors of a corporation for 
neglect to file the annual statement re- 
quired by statute. Daily v. Marshall, 47 
M 377, 399, 133 P 681. 


The right of action created in favor of 
a corporation’s creditors to enforce the 
liability of a director, imposed upon him 
by reason of the failure of the company 
to file the annual report required by stat- 
ute, survives his death, and may be pros- 
ecuted against his estate. First Nat. Bk. 
v. Cottonwood Land Co., 51 M 544, 548, 
154 P 582. See Northern Pac. Ry. Co. v. 
Crowell, 245 Fed. 668, 671. 


The liability of directors of a corpora- 
tion for failure to file the annual report 
is joint and several, direct and primary, 
and not that of sureties and guarantors 
of its debts. First Nat. Bk. v. Cotton- 
wood Land Co., 51 M 544, 550, 154 P 582. 

The statutory liability of a director of 
a corporation for all its debts or judg- 
ments for failure to file its annual finan- 
cial report is in the nature of a penalty 
imposed for omission to obey the man- 
date of the law and is not contractual 
in character. Butler v. Peters, 62 M 381, 
384, 205 P 247. 


Where the primary purpose of an ac- 
tion against a corporation was to recover 
on promissory notes aggregating the sum 
of $27,000, and to enforce liability of its 
directors as co-makers and guarantors and 
for failure to file the annual statements 
required by statute, and the only equita- 
ble relief prayed for was the foreclosure 
of a mortgage given by one of the di- 
rectors on two town lots as security for 
the notes, the answers of defendants con- 
sisting inter alia of denials and counter- 
claims which were put in issue by reply, 
the defendants were entitled to a trial by 
jury of the strictly legal issues presented 
by the pleadings, and denial of such jury 
trial was error. Benson-Stabeck Co. v. 
ead EK. Co. et al., 66 M 395, 404, 214 

600. 


The basis of an action to recover on 
the statutory liability of a director of a 
corporation for failure of the corporation 
to file the annual report of its financial 
condition required by this section is an 
antecedent debt due to plaintiff; the lia- 
bility commences with and is dependent 
upon such debt at the time of the first 
default, is direct and primary and, having 
once attached, is not affected by the re- 
newal of a note evidencing the debt, and 
is not renewed by subsequent defaults. 
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Williams v. Hilger et al., 77 M 399, 402, 
251 P 524. 

Judgments are debts; hence in provid- 
ing in this section that corporate direc- 
tors failing to make timely report of their 
corporation’s financial condition shall be 
liable for the debts of and judgments 
against the corporation which may there- 
after be incurred, the legislature must, 
by the use of the term “judgments,” hav- 
ing intended judgments other than for 
debt, the latter being impliedly included 
in the word “debts.” Continental Supply 
Co. v. Abell et al., 95 M 148, 168, 24 P 
2d 133. 


Operation in General 

If a corporation fails to file its annual 
report, as required by statute, all the trus- 
tees of the company become jointly and 
severally liable for all its indebtedness 
existing at the time such report should 
have been filed. Gans v. Switzer, 9 M 
408, 413, 24 P 18; Elkhorn Trading Co. 
v. Tacoma Min. Co., 16 M 322, 329, 40 P 
606. 

Short Existence of Corporation Not 
Excuse for Not Filing 


The fact that a corporation was in ex- 
istence but a few months prior to the ex- 
piration of the year covering which it is 
required by this section to make a report 
on or before March 1 succeeding of its 
financial condition, does not excuse it 
from making it. Continental Supply Co. 
v. Abell et al., 95 M 148, 156 et seq., 24 
P 2d 13a. «4. 


Sufficiency of Complaint 


As statutes making the trustees of a 

corporation personally liable for company 
debts upon failure to file an annual re- 
port are penal in their nature and must 
be strictly construed, a complaint seeking 
to enforce such liability is insufficient 
where it fails to state the county in which 
the business of the company is conducted, 
or that it was engaged in any business 
in any county. Wethey v. Kemper, 17 
M 491, 492, 43 P 716. See Whitefoot v. 
Loan Association, 18 M 164, 166, 44 P 
514; Daily v. Marshall, 47 M 377, 390, 133 
P 681. 
' One who seeks to hold directors of a 
corporation liable for failure to comply 
with the provisions of a statute, relative 
to filing the annual report of a corpora- 
tion, must allege facts and circumstances 
clearly showing that the liability has at- 
tached, nothing being presumed in favor 
of the pleader. Daily v. Marshall, 47 M 
377, 390, 133 P 681. 

Where a creditor of a corporation seeks 
to recover a debt reduced to judgment 
from its directors for failure to file the 
annual report mentioned above, a suit on 
the judgment is not required; in such 
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a case the complaint must show liability 
on the defendants’ part, not at the time 
the judgment was secured but at the 
time the debt was incurred, and that it 
was incurred during the period of their 
default. Continental Supply Co. v. Abell 
et al., 95 M 148, 168, 24 P 2d 133. 


Time for Filing 


Where a corporation mailed its annual 
report to the county clerk on January 
16th, but failed to inclose the filing fee 
ot one dollar, and the clerk received the 
report on the 17th or 19th, retained it in 
his office, and mailed the sender a bill for 
the fee, and on January 23rd the fee was 
received, and the clerk thereupon indorsed 
the report as filed on the latter date, it 
was held, in an action commenced to en- 
foree the directors’ individual liability, 
that the evidence was insufficient to show 
that the report was not filed in time. 
Minneapolis Steel & Machinery Co. v. 
Thomas, 54 Mont. 132, 135, 136, 168 P 
40. 


Venue of Action 


The liability of directors of a domestic 
corporation created by this section under 
which they become answerable for its 
debts if they shall fail to file within the 
proper time the annual financial state- 
ment provided for therein, whether such 
debts were created before or after such 
failure, is in the nature of a penalty 
and is not based upon contract, and 
therefore the venue of an action to re- 
cover on such liability is, under section 
9094, R. C. M. 1921, in the county where 
the cause of action, or some part thereof, 
arose. National Supply Co.-Midwest v. 
Abell, 87 M 555, 557 et seq., 289 P 577. 

Id. The principal place of business of 
« domestic corporation was in F. county 
and there its annual financial statements 
were required to be but were not filed. 
It executed promissory notes in T. county 
in which they were made payable. The 
payee brought action in the latter county 
against the corporate directors to recover 
on the notes under their statutory liabil- 
ity. From an order granting a change 
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of venue to F. county plaintiff appealed. 
Held, that the cause of action arose in 
F. county where the annual statements 
were required to be filed, that therefore 
the venue was properly changed, and that 
the contention that, the notes being made 
payable in T. county, the cause of action 
arose in part therein, may not be sus- 
tained. 


Verification 


This section, before amendment, did not 
seem to require that the annual report of 
a corporation shall be acknowledged in any 
event, or that it shall be verified, unless 
possibly when, in the absence or inability 
ot the president of the corporation to act, 
the vice-president signs the report in his 
stead. Minneapolis Steel & Machinery 
Co. v. Thomas, 54 M 132, 135, 168 P 40. 


Held, in an action by a creditor of a 
corporation to recover from its directors 
for failure to file the annual report of 
its financial condition, that the require- 
ment of this section that such report shall 
be verified by oath, is met by verification 
on information and belief by one of the 
officers enumerated in the section, in the 
absence of a provision that it shall be 
made positively. Fisk Tire Co. v. Lan- 
strum et al., 96 M 279, 280 et seq., 30 P 
2d 84. 


References 


Cited or applied as section 451, Civil 
Code, before amendment, in State ex rel. 
Stiefel v. District Court, 37 M 298, 300, 
96 P 337; as chapter 63, Laws of 1907, 
before amendment, in Goodrich Rubber 
Co. v. Helena Motor Car Co., 53 Mont. 
526, 529, 165 P 455. 


Cited or applied as Laws Mont. 1909, 
page 217, before amendment, in Northern 
Pacific Ry. Co. v. Crowell, 245 Fed. 668, 
671; Continental Oil Co. v. Montana C. 
Co., 63 M 223, 229, 207 P 116; First Nat. 
Bank v. Barto et al., 72 M 437, et seq., 233 
P 963; First Nat. Bank v. Cosier et al., 
66 M 352, 354, 213 P 442; Mitchell v. 
Banking Corporation of Mont., 83 M 581, 
597, 273 P 1055. 


CHAPTER 20 
PROCEDURE FOR SALE OF THE PROPERTY OF A CORPORATION 
Section 6004. 


6004 


Procedure for sale, lease, ete., of corporate property. go P.(2d) 499 


6005. Dissolution. 6004 
6006. Rights of dissenting stockholders. lg a 
6007. Appeal from appraisement—payment of appraisements to dissenting go 4 


stockholders and release of interest—lien of appraisement on property 124 F.(2d) 14 
disposed of. | 


6004. Procedure for sale, lease, etc., of corporate property. The board 
of directors or trustees of any stock corporation heretofore or hereafter 
organized under the laws of the territory or state of Montana, whether 
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formed and existing before or after the taking effect of the Codes on 
July 1, 1895, whether solvent or insolvent, whether a going concern or 
otherwise, including mining corporations, shall have power, and upon re- 
quest of stockholders representing at least one-half (1/2) of the capital 
stock outstanding and of record on the books of the corporation, and 
entitled, under the articles of incorporation, or amendments thereto, and 
the laws and constitution of Montana, to vote at the meeting hereinafter 
provided for, it shall be their duty to call by resolution a meeting of the 
stockholders of such corporation, appearing as such upon its books, and en- 
titled to vote at such meeting, as aforesaid, for the purpose of considering 
the question of selling, leasing, mortgaging, exchanging, or otherwise dispos- 
ing of the whole or any part of the property and assets of every kind and 
description of such corporation, for property, or for the whole or part of the 
capital stock of any other corporation, whether domestic or foreign, or other- 
wise. Such meeting shall be held at the principal place of business of such 
corporation, and at least thirty (30) days previous notice of the time and 
place of such meeting shall be given to each person who appears as a stock- 
holder upon the books of the corporation and is entitled to vote at such meet- 
ing, as aforesaid. The secretary of the corporation shall make out and de- 
posit in the United States post office, postage paid, a notice of such meeting, 
directed to each stockholder of record of the corporation, entitled to vote at 
such meeting, as aforesaid, by his name and his place of residence appearing 
on said records, and shall make and file his affidavit of such deposit. Such 
notice shall be considered as given upon the deposit of the same in the post 
office, as above required. The notice shall state the time, place, and the pur- 
pose of the meeting, and shall contain a complete and specific statement of 
the proposal to be considered and acted upon at said meeting, including 
in all cases where only a part of the property of such corporation is 
affected, a general description of the property proposed to be sold, leased, 
mortgaged, exchanged, or otherwise disposed of. A similar notice shall 
also be published at least once a week for at least four (4) consecutive 
weeks preceding the day of said meeting, in some newspaper of general 
circulation published in the county wherein the principal place of business 
of such corporation is located, or if there is no newspaper published in 
said county, then in the nearest county thereto wherein a newspaper is 
published, and said publication shall be proven by affidavit of the publisher 
or clerk of such newspaper, filed with the secretary of such corporation. 
Upon the day appointed for said meeting, if stockholders representing 
at least two-thirds (2/3) of the whole number of shares of the capital 
stock of the corporation then outstanding, and of record on the books 
of the corporation, and entitled to vote at such meeting, as aforesaid, 
appear in person or by agents or proxies filed with the secretary, the 
stockholders shall organize by electing one (1) of their number chairman, 
and some suitable person secretary. Thereupon any proposition for the 
sale, lease, mortgaging, exchange, or other disposition of the whole or 
any part of the property and assets of every kind and description of 
such corporation, for property, or for the whole or part of the capital 
stock of any other corporation, whether domestic or foreign, or otherwise, 
may be considered and acted upon by said meeting, and if stockholders 
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representing at least two-thirds (2/3) of the whole number of shares of 
the capital stock of said corporation then outstanding, and of record on 
the books of the corporation, and entitled, as aforesaid, to vote at such 
meeting, appearing at said meeting in person or by agents or proxies, 
as above provided, vote in favor of any such proposition, whether proposed 
by the directors or trustees, or not, as said stockholders may see fit, which 
proposition shall be in the form of a resolution specifying the particulars 
thereof and entered on the minutes of said stockholders’ meeting, the 
said proposition or resolution shall be taken and adopted as the act of 
the corporation, and shall be carried out as such, and shall be approved 
and adopted by the board of directors or trustees; provided that, if the 
corporation shall have, by provision in its original or amended articles of 
incorporation, fixed the proportions of each or any class of capital stock, 
then outstanding and entitled to vote, as aforesaid, which is required 
to be represented at the meeting, and voted in favor of the adoption of 
any such proposition or resolution, then the representation and vote required 
shall also be in accordance with such provision in such original or amended 
articles of incorporation, as well as in accordance with the foregoing 
provisions that the holders of at least two-thirds (2/3) of the whole 
number of shares of the capital stock of the corporation, then outstanding 
and entitled to vote, as aforesaid, be present or represented and vote 
in favor of the adoption of such proposition or resolution. The secretary 
of such meeting shall enter upon the minutes of said stockholders’ meeting 
the total number of shares, and the number of shares of each class, voted 
for or against the proposition or resolution, and by whom voted, and 
stockholders voting against said proposition or resolution shall be taken 
as dissenting therefrom. Upon the adoption of any proposition or reso- ° 
lution such as above referred to, by the stockholders’ meeting, the secretary 
of the meeting shall make out a true and complete copy of the minutes of 
the stockholders’ meeting, which shall be signed by the chairman of such 
meeting, and attested by said secretary and verified by them and acknowl- 
edged as required in the case of conveyance of real estate, and shall 
file the same for record in the office of the county clerk and recorder of 
the county wherein the principal office or place of business of such 
corporation is situated, and also in the office of the county clerk and 
recorder of any other counties wherein any of the real property included 
in the proposition or resolution adopted by said stockholders’ meeting 
is situated, and said record shall impart notice and have the same effect 
as other instruments required by law to be recorded, and such copies 
so filed and recorded, or the record thereof, or the certified copy of 
such record, shall be prima facie evidence of the matters and facts therein 
stated, and thereupon, and upon the adoption and approval by the board 
of directors or trustees of the corporation of such proposition or resolution, 
the corporation and its officers shall have full power and authority to 
do all acts and to execute all conveyances or other instruments in writing 
which are necessary or proper to carry out the said proposition or reso- 
lution, and the sale, lease, mortgage, exchange, or other conveyance of 
the whole or any part of the property of said corporation, authorized by 
said proposition or resolution, shall thereupon take effect and have the 
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same force as if all the stockholders of the corporation had consented 
thereto; provided, that nothing contained in this act shall be deemed 
to limit or restrict the powers of the board of directors or trustees of such 
corporation in relation to the disposition of property or the conduct of 
business; nor shall this act be so construed as to affect any cases now 
pending in the courts of this state or of the United States; provided, 
’ further, that at any meeting of the stockholders of any corporation called 
and noticed in the manner provided by this section, the stockholders may, 
by the vote of the holders of two-thirds (2/3) of the issued and outstanding 
stock of record on the books of the corporation, and entitled, under the 
articles of incorporation, and the amendments thereto, and the laws and 
constitution of Montana, to vote at the meeting, in lieu of the resolution 
hereinbefore provided for, adopt a by-law giving the board of directors 
of such corporation such general authority to sell, lease, mortgage, exchange 
or otherwise dispose of the whole or any part of the property and assets 
of every kind and description of such corporation, for property, or for 
the whole or part of the capital stock of any other corporation, whether 
domestic or foreign, or otherwise, as the stockholders by such by-law may 
prescribe; provided that, if the corporation shall have, by provision in its 
original or amended articles of incorporation, fixed the proportions of 
each or any class of capital stock, then outstanding and entitled to vote, 
as aforesaid, which is required to be represented at the meeting, and voted 
in favor of the adoption of such by-law, then the representation and vote 
required shall also be in accordance with the provision in such original or 
amended articles of incorporation, as well as in accordance with the 
foregoing provisions that the holders of at least two-thirds (2/3) of the 
‘ issued and outstanding stock of record on the books of the corporation, 
and entitled to vote, as aforesaid, must vote in favor of the adoption of 
such by-law. The resolution calling the meeting and the notice mailed to 
stockholders and published shall state that the meeting is called for the 
purpose of considering the adoption of a by-law empowering the board of 
directors of the corporation to sell, lease, mortgage, exchange, or otherwise 
dispose of the whole or any part of the property and assets of every 
kind and description of such corporation, for property, or for the whole 
or part of the capital stock of any other corporation, whether domestic 
or foreign, or otherwise. In all other respects notice shall be given and 
the meeting shall be had and a copy of the minutes thereof shall be filed 
as provided by this section. In case such by-law be adopted at said meeting 
the board of directors shall thereafter have the authority granted thereby 
so long as said by-law shall remain in force, but any by-law so adopted 
may be repealed by a vote of the holders of two-thirds (2/3) of the 
issued and outstanding stock of the corporation entitled under the articles 
of incorporation, and amendments thereto, and the laws and constitution 
of Montana, to vote at a meeting hereinabove, in this section, provided 
for, at any annual meeting of the stockholders or at any special meeting 
of the stockholders called in the manner provided by this section. 

History: En. Sec. 1, Ch. 103, L. 1905; BR. C. M. 1921; amd. Sec. 1, Ch. 42, L. 1931. 


re-en. Sec. 3897, Rev. C. 1907; amd. Sec. Cal. Civ. C. Sec. 361a. 
1, Ch. 80, L. 1921; re-en. Sec. 6004, 
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Operation and Effect 


Under the common-law powers reserved 
to corporations by the proviso in this 
section, and enumerated in a general wav 
in sections 5933 and 5994, R. C. M. 1921, 
the board of directors of a going corpora- 
tion could, in the proper pursuit of its 
business and within the purposes of its 
creation, against the dissent of a minor- 
ity of its stockholders, sell a leasehold 
interest in realty with improvements 
thereon, and where such sale was made 
before plaintiffs had judgment against 
the selling corporation, they acquired no 
title under execution sale, and nonsuit 
was properly granted in their action in 
ejectment against the purchaser. Wort- 
man v. Luna Park Amusement Co., 61 M 
89, 96 et seq., 201 P 570. 

Finding that corporation, which claimed 
to have transferred its business to presi- 
dent in control thereof, had ceased to do 
business and was therefore not taxable 
held unwarranted under evidence. (R. C. 
M., sections 6004, 6005, 7888-7890). Ras- 
musson v. Eddy’s Steam Bakery, 57 F. 2d 
27. 

Evidence showed that the president of 
the corporation owned all but two shares 
of its stock, and that directors thereof 
passed resolution accepting his proposal 
to purchase corporation’s assets. The pur- 
pose of the transfer was to avoid pay- 
ment of income taxes, and nothing was 
distributed to stockholders, and no bill 
of sale or deed was given, no payments 


6005. Dissolution. 


SALE OF PROPERTY 


6005, 6006 


made to the corporation, and the trans- 
feree did not surrender his stock. There 
was no compliance with the provision of 
this and the following sections, provid- 
ing procedure by which corporation may 
dispose of assets or be dissolved, and there 
was no compliance with rules governing 
dealings between trustee and cestui que 
trust as prescribed by the Revised Codes 
of Montana, sections 7888-7890. Rasmus- 
son v. Eddy’s Steam Bakery, 57 F. 2d 27. 


Under this section, a corporation has 
power to mortgage all its property either 
by a two-thirds vote of its stockholders 
at a meeting called for that purpose, or 
by adopting a by-law empowering its 
board of directors to do so; hence, where 
the complaint in an action to foreclose 
a corporate mortgage and trust deed al- 
leged that the corporation had “pursuant 
to lawful authority and corporate action 
of its stockholders and board of direc- 
tors,” ete., executed such deed, the plead- 
ing was sufficient to show authority in 
the corporation to mortgage its property. 
Thomson v. Nygaard, 98 M 529, 541, 41 
Ped 


References 


Cited or applied as section 3897, Re- 
vised Codes, in Canyon Creek Irr. Dist. 
v. Martin, 52 M 339, 344, 159 P 418; 
Enterprise Sheet Metal Works v. Schen- 
del, 55 M 42, 52, 173 P 1059; Pioneer 
M. Corp. v. Larabie Bros. Bankers, 99 
M 358, 43 P 2d 884. 


If a disposition shall be made by sale, as above 


provided, of the whole of the property of such corporation, the corporation 
shall thereby be dissolved, and its affairs shall be wound up, as provided 
for in other cases of the dissolution of corporations. 


History: En. Sec. 2, Ch. 103, L. 1905; 
re-en. Sec. 3898, Rev. C. 1907; re-en. Sec. 
6005, R. C. M. 1921. 


6006. Rights of dissenting stockholders. 


References 


Cited or applied as section 3898, Revised - 


Codes, in Daily v. Marshall, 47 M 377, 
392, 133 P 681; Rasmusson v. Eddy’s 
Steam Bakery, 57 F 2d 27. 


Any stockholder who shall 


not, at said stockholders’ meeting, have voted for or authorized the propo- 
sition or resolution for the disposition of property which may have been 
adopted at such stockholders’ meeting, may, within twenty days after the 
date of the stockholders’ meeting, give written notice to the said corpora- 
tion that he does not assent thereto, and also a like notice to the grantee 
or vendee, or any agent or representative of such grantee or vendee; 
provided, that such grantee or vendee, or agent or representative of such 
grantee or vendee, be within the state and demand payment of the value 
of his stock, and within ten days after service of said notice he must, 
or the said corporation, or its grantee or vendee, may, make application 
in the district court of the county where the principal place of business 
of the corporation is situated to have the value of his stock fixed and 
appraised, of which application at least ten days’ previous notice must 
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be given by the person so applying to the other parties. The notices here- 
inbefore provided for may be served in the manner provided by law for 
the service of summons in eases in the district court. Upon said application, 
the said district court shall appoint three competent and disinterested 
persons aS appraisers, and designate the time and place of their first 
meeting to appraise the value of the stock of such dissenting stockholders, 
and give them such directions as the said court may think proper. The 
court may fill any vacancies in the board of appraisers, occurring: by 
refusal or neglect to serve, or otherwise. Said appraisers shall meet at 
the time and place designated by the court, and they or any two of them 
shall take an oath to honestly and faithfully discharge their duties, and 
shall hear and take evidence in relation to the value of the stock of such 
dissenting stockholder at the time of his dissent, and find the value thereof, 
and return and file their report and appraisement with the clerk of said 
eourt. The charges and expenses of said appraisement shall be paid by 
the corporation, or its grantee or vendee. 

History: En. Sec. 3, Ch. 103, L. 1905; re- who, upon a sale having been made, took 
en. Sec. 3899, Rev. C. 1907; re-en. Sec. no timely steps to assail its legality, nor 
6006, R. C. M. 1921. brought suit until after the lapse of five 
years, was estopped by his delay, under 
this section and the next succeeding sec- 
A stockholder in a reservoir company, tion, from questioning the proceedings 


a corporation organized for profit, with leading to the sale. Canyon Creek Irr. 
power to sell its assets upon a proper vote, Dist. v. Martin, 52 M 339, 344, 159 P 418. 


Operation and Effect 


6007. Appeal from appraisement—payment of appraisements to dissent- 
ing stockholders and release of interest—lien of appraisement on property 
disposed of. Either party to the appraisement and award of such ap- 
praisers may, within thirty days from the filing of the same and service 
of notice thereof, appeal from such award to the district court of the 
county in which the same is made and filed, and thereupon the value. of 
such stock shall be reassessed by a jury in the same manner as appeals 
are taken and trials had on appeals from the assessment of commissioners 


.in condemnation proceedings provided by law. When such appraisement 


or award shall become final, the court shall enter judgment in favor of 
such dissenting stockholders and against the corporation and its grantee 
or vendee for the amount of said award, with expenses and costs of pro- 
ceedings, and execution may be issued on said judgment as in other cases. 
The judgment may also provide for the sale of the property affected by the 
lien hereinafter provided for. The claim of such dissenting stockholder 
for compensation and costs, as aforesaid, and the appraisement and award 
and judgment thereon shall be and remain a lien upon all the real property 
of the corporation so conveyed or disposed of in pursuance of the stock- 
holders’ resolution, and shall be prior and superior to the rights of the 
grantee or vendee to all such property; but the claims of all dissenting 
stockholders for compensation, and their several appraisements, awards, 
and judgment, shall be equal liens upon said property, without precedence 
or priority between themselves. When the amount of such appraisements 
and costs shall have been paid to or collected by such dissenting stockholder, 
or deposited with the clerk of the said court for him, he shall cease to 
have any interest in said stock or in the corporate property of such cor- 
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poration which may have been sold or disposed of in pursuance of the 
resolution of the stockholders’ meeting, as herein provided, and the stock 
of such dissenting stockholders shall thereupon become the property of 
the party satisfying the said judgment or appraisement, unless otherwise 
provided for by contract between such corporation and its grantee. 


History: En. Sec. 4, Ch. 103, L. 1905; re- 
en. Sec. 3900, Rev. C. 1907; re-en. Sec. 
6007, R. C. M. 1921. 


References 


Cited or applied as section 3900, Revised 
Codes, in Canyon Oreek Irr. Dist. v. Mar- 
tin, 52 M 339, 344, 159 P 418. 


CHAPTER 21 
CORPORATE RECORDS 


Corporate records—to consist of what and how kept. 
Other records to be kept by corporations for profit, and others. 


Section 6008. 
6009. 


6008. Corporate records—to consist of what, and how kept. All cor- 
porations for profit are required to keep a record of all their business 
transactions; a journal of all meetings of their directors, members, or 
stockholders, with the time and place of holding the same, whether regular 
or special, and if special, its object, how authorized, and the notice thereof 
given. The record must embrace every act done or ordered to be done; 
who were present, and, in the record of directors’ meetings, who absent. 
If requested by any director, member, or stockholder, the time must be 
noted when he entered the meeting or obtained leave of absence there- 
from. On a similar request, the ayes and noes must be taken on any 
proposition, and a record thereof made. On a similar request, the protest 
of any director, member, or stockholder, to any action or proposed action, 
must be entered in full, and such records must be open to the inspection 
of any director, member, stockholder, or creditor of the corporation; 
provided, that in lieu of embracing in the record of stockholders’ or 
members’ meetings who were present, a list showing the names of thuse 
present at any such meeting, certified by the chairman and secretary 
thereof, may be filed and kept in the office of the secretary of the 
corporation. 


History: En. Sec. 540, Civ. C. 1895; re- 
en. Sec. 3902, Rev. C. 1907; re-en. Sec. 
6008, R. C. M. 1921; amd. Sec. 1, Ch. 47, 
L. 1931: Cal. Civ. C. Sec. 377. 


Operation and Effect 


It will be presumed that all entries 
made in the books of the corporation 
against the president and _ controlling 
stockholder were rightfully made, such 
books being therefore admissible against 
him and his personal representatives in 


an accounting against him arising out of 
the fraudulent purchase of certain shares 
of the corporation’s stock from the execu- 
tor of a deceased owner. Smith v. Moore, 
199 Fed. 689, 697. 


References 


Aetna C. & S. Co. v. American B. Co., 
63 M 474, 482, 208 P 921; Cobb et al. v. 
Lee, 80 M 329, 338, 260 P 722; State v. 
State Bank of Moore et al., 90 M 539, 551 
et seq., 4 P 2d 717. 


6009. Other records to be kept by corporations for profit, and others. 
In addition to the records required to be kept by the preceding section, 
corporations for profit must keep a book, to be known as the “stock and 
transfer book,” in which must be kept a record of all stock; the names 
of the stockholders or members, alphabetically arranged; instalments 
paid or unpaid; assessments levied and paid and unpaid; a statement of 
every alienation, sale, or transfer of stock made, the date thereof, and by 


129 


0 
bo P.(2d) 321 


6010 
Amended 
yO 2 Wie Oe 
Secatyp: 38; | 
| 


6010 | 
Rel. matter 
0 °47.-Cs 295) * 
Secs.1-8 ~ | 
pp. 648-654 


60 
100 P.(2d) 472, 
473 | 


CORPORATIONS (Bh: 


6010, 6011 21, 22 
and to whom; and all such other records as the by-laws prescribe. Corpo- 
rations for religious and benevolent purposes must provide in their by-laws 
for such records to be kept as may be necessary. Such stock and transfer 


book must be kept open to the inspection of any stockholder, member, 


or creditor. 


History: En. Sec. 541, Rev. C. 1895; 


re-en. Sec. 3903, Rev. 


C. 1907; re-en. Sec. 
6009, R. C. M. 1921. Cal. Civ. C. Sec. 378. 


References 

Cobb et al. v. Lee, 80 M 329, 338, 260 P 
722; State v. State Bank of Moore et al., 
90 M 539, 551 et seq., 4 P 2d 717. 


CHAPTER 22 
DISSOLUTION OF CORPORATIONS 


Section 6010. 


Dissolution of corporations. 
Directors as trustees after dissolution—when dissolution caused by 


Resolution providing for, and certificate authorizing continuation of 


6011. 

limitation. 
6011.1. Secretary of state to notify corporation of expiration of charter. 
6011.2. Directors to wind up business. of expired corporation. 
6011.3. 

corporate existence to wind up affairs—term of extension—fee. 
6011.4. Authority granted by certificate. 
6011.5. 


6010. Dissolution of corporations. 


Limitation of actions by person claiming through dissolved corporation. 


A corporation is dissolved: 


1. By expiration of the time limited by its charter, provided its cor- 
porate existence is not extended within five years after such expiration; or, 

2. By a judgment of dissolution in the manner provided by sections 
9576 to 9601 of the Code of Civil Procedure governing quo warranto pro- 
ceedings and in the manner provided by sections 9922 to 9928 of said 
code governing voluntary dissolution of corporations by decree of court; or, 

3. By an act of the legislative assembly; or, 

4. A corporation which has ceased to transact business and which hae 
no assets may likewise be dissolved by the directors in thé manner provided 
by sections 9929 to 9932 of the Code of Civil Procedure. 


History: En. Sec. 560, Civ. C. 1895; 
re-en. Sec. 3905, Rev. C. 1907; re-en. Sec. 
6010, R. C. M. 1921; amd. Sec. 1, Ch. 8, 
L. 1931. Cal. Civ. C. Sec. 399. 


NOTE.—Subdivision 4 of the above sec- 
tion was added by the 1921 code commis- 
sioner to make the section conform to later 
enactments. 


Operation and Effect 


When the limit fixed by statute for the 
existence of a corporation expires, the cor- 
poration is ipso facto dissolved, and it can- 
not thereafter exercise any power, except 
such as the law confers, in order to enable 
it to wind up its affairs. Merges v. Alten- 
brand, 45 M 355, 362, 123 P 21. 

After a corporation has been lawfully 
organized, its character, as such, cannot 


6011. 


be inquired into collaterally at the in- 
stance of a private citizen in a contro- 
versy between him and it, and its legal 
capacity can be brought in question by 
the state only through its proper officer, in 
compliance with section 6000, and then 
only for one of the causes prescribed by 
section 9577. Barnes v. Smith, 48 M 309, 
316, 1387 P 541. 

Id. After a corporation has been law- 
fully organized, it continues to exist until 
its life expires by limitation, or it has 
been dissolved by one of the methods pre- 
scribed by this section. 

References 


Cited or applied as section 3905, Revised 
Codes, in Smith v. Iron Mountain Tunnel 
Co., 46 M 13, 17, 125 P 649; Daily v. Mar- 
shall, 47 M 377, 392, 133, P. 681. 


Directors as trustees after dissolution—when dissolution caused 


by limitation. Unless other persons are appointed by the court, the diree- 
tors of any corporation, at the time of its dissolution, are trustees of the 
ereditors and stockholders or members of such corporation, and have 
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full power to settle and liquidate its affairs, and such trustees, or a majority 
thereof, or in case of the death of one or more of such trustees, a majority 
of such survivors, are authorized to execute grants and conveyances of 
both real and personal property of such dissolved corporation. Every such 
grant or conveyance shall be prima facie evidence of the truth of all 
matters and facts recited or stated therein. 


Where a corporation is dissolved by the expiration of the time limited 
by its charter and its corporate existence has not been extended within 
five years thereafter, as provided by the laws of Montana, the president, 
or vice-president, and the secretary of the corporation in office at the date 
of its dissolution, may at any time thereafter make out, under oath, a 
statement giving the names of the directors of the company at time 
of such dissolution, which statement shall be entitled to record in the office 
of the county clerk and recorder of any county of the state of Montana, 
and the directors therein named shall be, prima facie, the trustees of such 


dissolved corporation. 


History: En. Sec. 561, Civ. C. 1895; 
re-en. Sec. 3906, Rev. C. 1907; amd. Sec. 
1, Ch. 125, L. 1919; re-en. Sec. 6011, R. C. 
M. 1921; amd. Sec. 2, Ch. 8, L. 1931. Cal. 
Civ. C. Sec. 400. 


Operation and Effect 


A receiver should not be appointed to 
take charge of a building and loan com- 
pany, when the directors are acting as 
trustees to wind up its affairs, after its 
charter has expired, unless it appears that 
the party complaining has been, or is about 
to be, injured by unwarranted procedure 
on the part of such trustees. Ferrell v. 
Evans, 25 M 444, 454, 65 P 714. 


The dissolution of a corporation by the 
expiration of its term of existence does not 
authorize a court to take its property from 
trustees, not charged with wrongdoing, 
and appoint a receiver. Merges v. Alten- 
brand, 45 M 355, 366, 123 Pae. 21. 


Under this section, statutory trustees of 
a defunct corporation must settle and liqui- 
date its affairs, that is, dispose of and 
wind up its affairs by getting in its as- 
sets and settling with its debtors and 
creditors. In an action of debt against 
such trustees, defendants challenged the 
jurisdiction of the court over the subject 
matter of the action by interposing a plea 
in bar to the effect that by order of court 
the property of the trust had been sold and 
its affairs wound up and their trust termi- 
nated. The action against them was pend- 
ing at the time the order of sale was made, 
which did not purport to discharge them 
of their trust. In their answer they inter- 
posed a counterclaim. Held, that the facts 
disclosed by the pleadings showed that 
defendants had not completed their duties 
as trustees and that a demurrer to their 
plea in bar was properly sustained. Gilna 


corporation, 


v. Barker et al., 78 M 357, 360 et seq., 
254 P 174. 

Id. <A party is bound by his pleading; 
hence where statutory trustees of a dis- 
solved mining corporation in an action of 
debt arising out of the leasing of its 
mining claims on appeal contended that 
under this section, they were without 
power to lease and share with the lessee 
the profits of his operations, but in their 
answer had alleged that they were charged 
with the duty of carrying on develop- 
ment operations, they were bound by the 
latter allegation, the lease contemplating 
such operations. 


Held, that one of five statutory trustees 
in charge of the affairs of a dissolved 
corporation may not prosecute an appeal 
to the supreme court from an order ap- 
pointing a receiver for the corporation 
against the wishes of his cotrustees, ir- 
respective of whether unit or majority 
rule of action controls under certain stat- 
utes. Union Bank ete. Co. v. Penwell et 
al., 99 M 255, 267, 42 P 2d 457. 


Property of Corporation Subject to At- 
tachment or Levy of Execution 

Held, that it is the public policy of 
this state that the property of a dissolved 
other than a banking cor- 
poration, while being administered by its 
directors as trustees for the creditors and 
stockholders under this section, is subject 
to attachment or levy of execution in the 
same manner and in the same cases where 
those writs would run against the property 
of the corporation itself. Mieyr v. Federal 
Surety Co. et al., 97 M 503, 507 et seq., 
34 P 2d 982. 


References 


Cited or applied as section 3906, Revised 
Codes, before amendment, in Barker v. 
Edwards, 259 Fed. 484, 488. . 


131 


6011.1 

Rel. matter 
ee 43 Cw Lew 
Secs. 1-5 

pp. 217-220 
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6011.1. Secretary of state to notify corporation of expiration of charter. 
It shall be the duty of the secretary of state to notify every corporation 
hereafter organized not less than three months, nor more than six months 
before the date of the expiration of its charter when its charter shall 
expire, which notice shall be given by registered letter addressed to such 
corporation at its principal place of business, as.it appears from the articles 
of incorporation. 


History: En. Sec. 1, Ch. 117, L. 1929. 


6011.2. Directors to wind up business of expired corporation. If such 
corporation does not extend the term of its existence as provided by law, 
or if it is at the expiration of the term of such existence, the corporation 
shall cease to use the corporate name and its business shall be wound up 
by the trustees or directors in their names as such trustees or directors. 


History: En. Sec. 2, Ch. 117, L. 1929. 


6011.3. Resolution providing for, and certificate authorizing continua- 
tion of corporate existence to wind up affairs—term of extension—fee. 
If the directors or trustees of any corporation desire to continue the use 
of the corporate name and continue the corporate existence for the purpose 


of winding up the business of such corporation, they shall at a regular 


meeting, or a meeting called for that purpose, pass a resolution declaring 
its purpose to continue the corporate existence and the use of the corporate 
name for the purpose of winding up the business of the corporation only, 
and file such resolution in the office of the clerk and recorder of the county 
wherein it is located and its office and principal place of business, and 
file a certified copy thereof in the office of the secretary of state and pay 
a fee of five per centum (5%) of the amount paid for filing the original 
articles of incorporation, and the secretary of state shall thereupon issue 
a certificate certifying the corporate existence of such corporation is 
extended for a period of three years for the purpose of winding up its 


_ business. 


History: En. Sec. 3, Ch. 117, L. 1929. 


6011.4. Authority granted by certificate. Upon the issuance of such 
certificate the directors shall be authorized to use the corporate name 
for the purpose of winding up the business of such corporation, may trans- 
act all such business in the name of the corporation, sue and be sued, make 
contracts, convey real estate and other property and use the corporate 
seal, and for the purpose of winding up the business of the corporation, 
the existence of said corporation shall be extended for a further period of 
three years.. 


History: En. Sec. 4, Ch. 117, L. 1929. 


6011.5. Limitation of actions by person claiming through dissolved cor- 
poration. Whenever any corporation organized under the laws of Montana 
or any foreign corporation owning real property in Montana or any 
interest therein, shall have been dissolved, either by expiration of the 
period limited in its charter or by decree of dissolution, or in any other 
manner whatsoever, no action for the recovery of any real property owned 
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6012, 6013 
by such corporation or for possession thereof or for rents or profits of the 
same, Shall be maintained by anyone claiming under or through such cor- 
poration, either as stockholder, officer, director, trustee or otherwise, unless 
such action is instituted within ten (10) years from and after the date of 


dissolution of such corporation. 
History: En. Sec. 1, Ch. 145, L. 1935. 


CHAPTER 2: 
SCOPE OF LAW—RIGHT OF LEGISLATURE 


Section 6012. 
6013. 


TO REPEAL 
Scope of corporation laws. 
Chapter and section may be repealed. 


6012. Scope of corporation laws. The provisions of sections 5900 to 
6013 of this code are applicable to every corporation, unless such corpo- 
ration is excepted from its operation, or unless a special provision is made 
in relation thereto inconsistent with some provision in said sections, in 


which ease the special provision prevails. 
History: En. Sec. 563, Civ. C. 1895; References 


re-en. Sec. 3908, Rev. C. 1907; re-en. Sec. Cited or applied as section 3908, Revised 


6012, R. C. M. 1921. Cal. Civ. C. Sec. 403. 


Operation and Effect 
This section furnishes no authority for 


Codes, in State ex rel. Cascade Bank v. 
Yoder, 39 M 202, 207, 103 P 499; Uihlein 
v. Caplice Commercial Co., 39 M 327, 336, 


the exercise of the right of eminent do- 102 P 564; Continental Supply Co. v. 
main by a foreign corporation. Helena Abell et al., 95 M 148, 168, 24 P 2d 133. 


Power Transmission Co. v. Spratt, 35 
M 108, 130, 88 P 773. 


6013. Chapter and section may be repealed. The legislative assembly 6013, (a) 473 
may at any time amend or repeal this part, or any chapter, or section. 
thereof, and dissolve all corporations created thereunder; but such amend- 
ment or repeal does not, nor does the dissolution of any such corporation, 
take away or impair any remedy given against any such corporation, its 
stockholders or officers, for any liability which has been previously 


incurred. 
NOTE.—The word “part” as used above refers to a division of the 1921 code. Sece- 


tions 5900 to 6662 of this code were included. 


History: En. Sec. 550, Civ. C. 1895; 
re-en. Sec. 3904, Rev. C. 1907; re-en. Sec. 
6013, R. C. M. 1921. Cal. Civ. C. Sec. 384. 


Operation and Effect 
That the power to destroy plaintiff as 


a corporate entity was,reserved and may — 


be exercised by this state is beyond con- 
troversy. It would seem to be but a mere 
truism to say that the major power to 
destroy plaintiff’s capacity to conduct 
business must, of necessity, include the 
minor power to exact an excise as a con- 
dition to its right to continue business. 
Mid-Northern Oil Co. v. Walker et al., 
65 M 414, 429, 211 P 353. 

Held, that under this section declaring 
that dissolution of a domestic corporation 
does not take away or impair any remedy 
given against it for a liability previously 
incurred, and section 6659, providing that 
foreign corporations doing business in the 
state are subject to all the liabilities and 
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restrictions imposed upon domestic cor- 
porations, and section 11, Article XV, Con- 
stitution, saying that no foreign corpora- 
tion shall enjoy any greater rights or 
privileges in the state than those created 
under its laws, an action against an Iowa 
surety company pending in a state court 
did not abate upon its dissolution in Iowa, 


and that a judgment obtained after decree 


of dissolution was valid. Mieyr v. Fed- 
eral Surety Co. of Davenport, 94 M 508, 
519 et seq., 28 P 2d 959. Reversed, Clark 
v. Williard, 292 U. 8. 112. 


Held, that in view of section 93, relat- 
ing to effect of amendment of statutes, 
and this section, providing that amend- 
ment or repeal of a Code section relating 
to corporations shall not impair or take 
away a remedy given against a corpora- 
tion or its officers for a liability previous- 
ly incurred, prior decisions holding that 
amendment of section 6003, above, “to 
read as follows” and repealing “all Acts 


Vol. 3p. 134 


pp. 298-311 
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and parts of Acts in conflict herewith” References 
worked the extinction of the amended sec- Cited or applied as section 550, Civil 


tion “as though it had never existed” in Cate. anAllen asada Min icine meee 
the absence of a saving clause, were er- M 490 504. 77P 47 J e 
roneous and are overruled. Continental ~ : ? f 

Supply Co. v. Abell et al., 95 M 148, 165, 

166, 24 P 2d 133. 


6014. Repealed—Chapter 89, laws of 1927. 
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Section 6014.1. Citation of act—application of provisions—who subject to penalties. 
6014.2. Institutions to which act is applicable. 
6014.3. Number of persons necessary to form corporation. 
6014.4. Definitions of banks, ete-—commercial bank defined. 


6014.5. Savings bank defined. 
6014.6. Trust company defined—purposes for which may be formed. 


6014.7. Investment company defined—purposes for which may be formed. 
6014.8. Unincorporated and private bank defined. 
6014.9. Definition of words and terms. 


6014.10. Organization and incorporation—articles of agreement. 

6014.11. Rejection of application by superintendent of banks conclusive. 

6014.12. Amount of capital. 

6014.13. Calling of first meeting. 

6014.14. Board of directors—qualifications, tenure, and vacancies. 

6014.15. Director must own not less than one thousand dollars in stock. 

6014.16. Selection of officers and employees—meetings and minutes thereof. 

6014.17. By-laws. 

6014.18. Increase or diminution of capital stock—authorized. 

6014.19. Change of corporate name authorized. 

6014.20. Change of place of business and number of directors authorized. 

6014.21. Procedure for carrying into effect the three foregoing sections. 

6014.22. Certificate of proceedings—contents and effect. 

6014.23. Change in number of: directors. 

6014.24. Dissolution and disincorporation. 

6014.25. Stockholders’ liability. 

6014.26. Transfer of shares of stock. 

6014.27. Elections—how conducted. 

6014.28. Investment of capital of savings banks. 

6014.29. Real estate which banks may purchase. 

6014.30. Trust and investment’ companies—dealing in property and invest- 
ment of capital, 

6014.31. Limitation of loan on real estate. 

6014.32. Banks empowered to join federal reserve bank. 

6014.33. Business prohibited unless under superintendent of banks. 

6014.34. Capital stock to be paid up—superintendent of banks. 

6014.35. Foreign corporations. 

6014.36. Advertisement of capital must state amount paid in. | 

6014.37. Keeping of book with list of stockholders. 

6014.38. Dividends, surplus, losses and bad debts. 

6014.39. Safe deposit department. 

6014.40. Purchase or loan of own capital stock prohibited. 

6014.41. Sale of securities by officer to bank. 

6014.42. Limit on amount of bond issue. 

6014.43. Disposition of acquired stock. 

6014.44. Obtaining property by fraud—false Pepe eareotinsal to permit in- 
spection of books. 

6014.45. Overdraft by officer or employee—receiving personal profit from 
loan. 

6014.46. Waiver of stockholders’ liability. 

‘6014.47. Purchase of obligation of bank by officer. 

6014.48. Limitations on loans. ~ 
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6014.49. 
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6014.52. 
6014.53. 
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6014.70. 
6014.71. 
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6014.74. 
6014.75. 
6014.76. 
6014.77. 
6014.78, 
6014.79. 
6014.80. 
6014.81. 
6014.82. 
6014.83. 
6014.84. 
6014.85. 
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6014.87. 
6014.88. 
6014.89. 
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6014.97. 
6014.98. 
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6014.100. 
6014.101. 
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6014.103. 
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6014.107. 
6014.108. 
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Loans to managing officer. 

Calculation of profits. 

Certified checks. 

Interest not to exceed lawful rate. 

Joint deposits—survivorship. 

Trust deposits—payment. 

Deposit by minor. 

Demand or time deposits. 

Reserve requirements. 

Borrowed money. 

State banking department—superintendent of banks—qualifications. 
State superintendent of banks—bond. 

State superintendent of banks—employees. 

Superintendent of banks and employees not to be interested in banks. 
Superintendent of banks—salary. 

Payment of expenses of superintendent. 

Report to superintendent of banks. 

Report of declaration of dividend. 

Special reports to superintendent of banks. 

Superintendent to call for. reports. 

Reports confidential—false . reports—penalties for the violation 
thereof. 

Penalty for failure to make report within five days. 

False statements and entries deemed felony. 

Assessment on capital stock to make good impairment. 

Penalty for receiving deposits when insolvent, or making false 
statements. 

Deposits in insolvent bank. 

Examination and supervision. 

Reports and records of superintendent. 

State examiner’s fund. 

Payment by counties to state examiner’s fund. 

Payments by cities and towns. 

Payments by county free high schools. 

Payments by irrigation districts. 

Payments by banks, investment and trust companies. 

Payments by building and loan associations. 

Special examinations and fees. 

Acceptance and issuance drafts and letters of credit. 

Change from state to national bank. 

Surrender of charter by state bank. 

Reduction of capital stock. 

Certificate of change to national bank. 

Reorganization of national bank as state bank. 

Liability of bank paying forged check. 

Presentation checks—time for. 

Unincorporated banks—designation of name. 

Financial condition required of unincorporated beinies 

Private banks subject to inspection by state examiner. 
Information obtained by state examiner to be deemed confidential 
—penalty for the violation thereof. 

Report of private bank. 

Receiving deposits by insolvent bank—making false entries. 

Bank insolvent when. 

Liability on items forwarded. 

Same—what constitutes due diligence. 
Superintendent to make rules and regulations. 
Special examination defined. 

Examination at request of directors. 
Consolidation of banks. 

Taxes on banks which have ceased. to do business as ‘banks. 
Attachments prohibited. 
Conversion surplus and undivided profits to capital. | 
Superintendent to examine trusts. 
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6014.110. 
6014.111. 
6014.112. 
6014.113. 
6014.114. 
6014.115. 
6014.116. 
6014.117. 
6014.118. 
6014.119. 
6014.120. 
6014.121. 
6014.122. 
6014.123. 
6014.124. 
6014.125. 
6014.126. 
6014.127. 
6014.128.. 
6014.129. 
6014.130. 
6014.131. 
6014.132. 
6014.133. 
6014.134. 
6014.135. 
6014.136. 
6014.137. 
6014.138. 
6014.139. 
6014.140. 
6014.141. 
6014.142, 
6014.143. 
6014.144. 
6014.145. 
6014.146. 
6014.147. 
6014.148. 
6014.149. 
6014.150. 
6014.151. 
6014.152. 
6014.153. 
6014.154. 
6014.155. 


6015.1. 
6016.1. 
6016.2. 
6016.3. 
6017.1. 
6018.1. 
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Extent assets may be pledged. 

Superintendent to make rules. 

Branch bank prohibited. 

Past due and doubtful paper. 

Reserve—reports on. 

Payment to foreign administrator. 

Bonding of employees. 

Corporate existence—cease when. 

Bank advertising before issuance of charter. 

Right of examination by stockholder. 

Removal of directors, officers, or employees. 
Borrowing money—limitations. 
No certificate of deposit to issue for borrowed money. 
Giving security for deposit prohibited. 

Penalty for unlawful hypothecation of property received. 
Concealment of loans and discounts. 

Transaction on holidays. 

Time limit on stock pay mens 

Embezzlement. 

False statement to mye loan. 

Persons previously convicted under banking laws. 
Grounds for closing bank. 

Penalty for closing bank with criminal intent. 

Bank may be placed in superintendent’s possession. 
iiffect of posting notice. 

Taking possession of bank-—notice. 

Resumption after closing. 

Powers of superintendent on closing bank. 

Recourse of aggrieved bank. 

Superintendent may appoint agents. 

Compensation of agents and attorneys. 

Notice to creditors of insolvent bank. 
Claims—allowance and rejection. 

Payment of claims. 

Claims—order of payment—priorities. 
Claims—partial payments. 

Deposit of funds in superintendent’s hands. 
Disposition of unclaimed funds. 

Disposition of assets remaining after payments of claims. 
Bank in voluntary liquidation may proceed—how and when. 
Banks liquidating by receivers. 

Effect of act on existing banks. 

Effect of unconstitutionality. 

Punishment. 

Maintenance of offices of consolidated banks. 
Public deposits in insolvent banks not preferred. 
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Power of closed banks to borrow money from governmental agencies. 


Non-assessable preferred stock—authorization for issuing. 


Preferred stock not subject to double liability or other responsibility. 


Manner of issuing preferred stock. 
Borrowing money for capital purposes—status of capital. 


Financial institutions authorized to obtain insurance and make loans 


under “National Housing Act.” 


Citation of act—application of provisions—who subject to pen- 


This act shall be known as the “Bank Act” and shall be applicable 
to all corporations and persons specified in the next section, and to such 
other corporations as shall subject themselves to special provisions and 
sections thereof, and to such other persons, co-partnerships, or corporations 
who shall by violating any of its provisions become subject to the penalties 
provided therein. 

History: En. Sec. 1, Ch. 89, L. 1927. 
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6014.2. Institutions to which act is applicable. The word “Bank”, as 
used in this act, shall be construed to mean any corporation which shall 
have been incorporated to conduct the business of receiving money on 
deposit, or transacting a trust or investment business as hereinafter defined. 
The soliciting, receiving, or accepting of money or its equivalent on deposit 
as a regular business, shall be deemed to be doing a commercial or savings 
bank business, whether such deposit is made subject to check or is evidenced 
by a certificate of deposit, a passbook, a note, or other receipt; provided, 
that nothing herein shall apply to or include money or its equivalent left in 
escrow, or left with an agent pending investment in real estate or securities 
for or on account of his principal. It shall be unlawful for any corporation, 
partnership, firm, or individual to engage in or transact a banking business 
within this state, except by means of a corporation duly organized for such 
purpose. Banks are divided into the following elasses: 

(a) Commercial Banks, 

(b) Savings Banks, 4 

(ce) Trust Companies, | 

(d) Investment Companies, 
provided, further, however, that this act shall not apply to any person, 
firm or association now doing a private banking business; provided, how- 
ever, that said private banks hereinabove referred to shall come under 
all of the provisions of this act which may be fairly applicable thereto; 
provided further, however, that this act shall not apply to any investment 
company or corporation, heretofore established under authority of the law 
of Montana, not accepting, receiving, and holding money on deposit. 

History: En. Sec. 2, Ch. 89, L. 1927. 


6014.3. Number of persons necessary to form corporation. Corpora- 
tions may be formed by any number of natural persons not less than three 
under the laws of this state to conduct, as provided in this act and not other- 
wise, any one, or more, or all of the businesses mentioned in the preceding 
section. 


History: En. Sec. 3, Ch. 89, L. 1927. 


6014.4. Definitions of banks, etc—commercial bank defined. The 6014.4 
term “Commercial Bank”, when used in this act, means any bank authorized {. ii c. 23 


. . a 2 - 1 . 33 
by law to receive deposits of money, deal in commercial paper, or to make) : 
loans thereon, and to lend money on real or personal property, and to Ref. Fegep 

aC, 


discount bills, notes, or other commercial papers, and to buy and gelllees 1p. 171 
securities, gold and silver bullion, or foreign coins, or bills of exchange. ‘----- 


History: En. Subd. a, Sec. 4, Ch. 89, L. 1927. 


6014.5. Savings bank defined. The term “Savings Bank”, when used e014 
in this act, means a bank organized only for the purpose of accumulating 1. alc. a. 
and loaning the funds of its members, stockholders, and depositors, and Rees . 
which may loan and invest the funds thereof, receive tas aia of money, loan, Ret. to 
invest, and collect the same, with interest, and repay depositors with orseé pas 
without interest; with power to invest said funds and moneys in such 


property, securities, and obligations as may be prescribed by this act; 


137 


sec. 1D. 


5014. a 


Ref.t 
ge 45 0. 90. 
Sec. 1p. 171 | 


6014.6 BANKS. AND BANKING Gh. oa 


and to declare and pay dividends on its general deposits, and a stipulated 
rate of interest on deposits made for a stated period, or upon special terms. 


History: En. Subd. b, Sec. 4, Ch. 89, L. 1927. 


6014.6. Trust company defined—purposes for which may be formed. 
The term “Trust Company”, when used in this act, means any corporation 
which is incorporated under the laws of this state for any one or more of 
the following purposes: 

1. To receive moneys in trust, and to accumulate the same at such rates 
of interest as may be obtained or agreed upon, or to allow such interest 
thereon aS may be agreed upon. 

2. To accept and execute all such trusts and perform such duties of 
every deseription as may be committed to them by any person or persons 
whatsoever, or by any corporations, or may be committed or transferred to 
them by order of any of the courts of record of this state, or any other 
state, or of the United States. 

3. To take and accept by grant, assignment, transfer, devise, or bequest, 
and hold any real or personal estate or trust created in accordance with 
the laws of this state, or any other state, or of the United States, and execute 
such legal trusts in regard to the same on such terms as may be declared, 
established, or agreed upon in regard thereto. 

4. To act as agent for the investment of money for other persons or 
corporations, and as agents for persons and corporations for the purpose 
of issuing, registering, transferring, or countersigning the certificates of 
stock, bonds, or. other evidence of debt of any corporation, association, 
municipality, state, or public authority as may be agreed upon. 

5. To accept from and execute trusts for married women in respect to 
their separate property, whether real or personal, and act as agents for 


-them in the management of such property, and generally to have and 


exercise such powers as are usually had and exercised by trust companies. 

6. To act as trustee, assignee, or receiver in all cases where it shall be 
lawful for any court of record, officer, corporation, or person to appoint 
a trustee, assignee, or receiver, and to be appointed a trustee, assignee, 
or receiver, and to be appointed, commissioned, and act as administrator 
of any estate, executor of any last will and testament of any deceased 
person, and as guardian of the person and estate of any minor or minors, 
or of the estate of any lunatic, imbecile, spendthrift, habitual drunkard, 
or other persons disqualified or unable to manage their estates. 

7. To loan money upon unencumbered real estate, collateral, or personal 
security, and execute and issue its notes, debentures, payable at a future 


_ date, and to pledge its mortgages upon real estate and other securities as 


security therefor. 

8. To buy and sell government, state, county, municipal, and other 
bonds, and all kinds of negotiable, non-negotiable, and commercial paper, 
stocks, and other investment securities, buy and sell gold and silver bullion, 
foreign coins, bills of exchange, and foreign and domestic exchange. 

9. To accept, receive, and hold money on deposit, payable either on time 
or on demand, with or without interest, as may be agreed upon with the 
depositors, and to take and receive from any individual or corporation 
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on deposit for safe-keeping and storage, gold and silver plate, jewelry, 
stocks, and securities, and other valuable and personal property, and to 
collect coupons, interest, and dividends on said above described securities, 
and to rent out the use of safes and other receptacles on their premises 
upon such terms and for such compensation as may be agreed upon. 


History: En. Subd. c, Sec. 4, Ch. 89, L. 1927. 


6014.7. Investment company defined—purposes for which may be sous.7 
formed. The term “Investment Company”, when used in this act, means bare ae 
any corporation which is incorporated dee the laws of this state for. sec. 1 p. 33 


any one or more of the following purposes: boty 


ef.t 
1. To receive moneys in trust, and to accumulate the same at such rates Sil. L. 45 Bt 
of interest as may be obtained or agreed upon, or to allow such interest __ 
as may be agreed upon, and to issue and sell its contracts or certificates 
of indebtedness directly or through an agent or broker, bearing fixed 
rates of interest, in whole or in part, with participation or non partici- 
pation in the profits of the corporation, and maturing at fixed periods 
of time, or otherwise, as may be fully set forth in said contracts or certifi- 
cates. 


2. To buy and sell government, state, county, municipal, and other 
bonds, and all kinds of negotiable and non-negotiable and commercial paper, 
stocks, and other investment securities. 


3. To accept, receive, and hold money on deposit, payable either on 
time or on demand, with or without interest, as may be agreed upon with 
depositors, and to collect coupons, interest, and dividends on said above 
described securities. 


History: En. Subd. d, Sec. 4, Ch. 89, L. 1927. 


6014.8. Unincorporated and private bank defined. The term “Unin-\g914.g 
corporated Bank” shall comprehend “Private Bank”, and shall include t';{°. 3 
every unincorporated person, firm or association transacting banking *** |”: °° 
business in this state, and the term “Board of Directors” shall include the rer. to 
owner or owners of such banks. Rec. eh 


History: En. Subd. e, Sec. 4, Ch. 89, L. 1927. 


6014.9. Definition of words and terms: 

(a) The terms capital, capital stock or paid-in capital mean that fund 
for which certificates of stock are issued to stockholders in case of 
incorporated banks and that fund set aside and dedicated for capital 
purposes in case of private banks. 

(b) The term “surplus” means a fund paid in or created pursuant to 
the provisions of this act by a bank from its net earnings or undivided 
profits, which when set apart and designated as such, is not available for the 
payment of dividends and cannot be used for the payment of expenses or 
losses so long as such bank has undivided profits. 

(c) The term “undivided profits” means the credit balance of the profit 
and loss account of any bank. 

(d) The term “profit and loss account” or “profit and loss” means that 
account carried on the books of the bank into which all earnings accounts 
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and recoveries are closed, thus exhibiting “gross earnings” and against 
which all loss and other disbursement items are charged revealing “net- 
earnings” which are then properly closed to “undivided profits accounts” 
or “undivided profits”, out of which dividends are paid and reserves set 
aside. 


(e) The term “net earnings” means the excess of the gross earnings of 
any bank over expenses and losses chargeable against such earnings during 
any one year. 

(f) The term “time deposits” means all deposits, the payment of which 
eannot legally be required within thirty (30) days. 

(¢) The term ‘demand deposits” means all deposits, the payment of 
which can legally be required when demanded. 

(h) The words “consolidate” and “merge” shall be deemed to mean 
the same thing and may be so used interchangeably in this act without 
loss of power. 

(1) The word “superintendent” wherever it appears in this act shall 
be deemed to mean “superintendent of banks” or “state superintendent. of 
banks” of the state of Montana. 


History: En. Sec. 5, Ch. 89, L. 1927. 


6014.10. Organization and incorporation—articles of agreement. Any 
three or more persons, desiring to associate themselves together for the 
purpose of becoming a corporation to engage in any one or more or all 
of the businesses mentioned in this act, shall sign and acknowledge, in 
the manner provided for the acknowledgment of deeds of real estate, articles 
of agreement, which shall set forth: 

1. The corporate name of the proposed corporation which shall not be 
the name of any other corporation theretofore granted and then doing busi- 
ness of a similar character in this state, or any imitation of such name. 
Provided that it shall be lawful to use the name theretofore used by any 
corporation previously incorporated and doing business in the state of 
Montana, but which has been dis- OR antec: liquidated, dissolved and 
entirely out of business. 

2. The name of the city or town and county in Shade the principal 
office of the corporation is to be located. 

3. The amount of the capital stock of the corporation; the number of 
shares into which it is to be divided, and the par value of such shares; 
the amount of capital stock actually subscribed in good faith at the time 
of the signing of such articles of agreement; and the amount of the capital 
stock actually paid up in lawful money of the United States, and in the 
eustody of some banking institution designated as the depository thereof 
until the proposed corporation is fully organized and authorized to engage 
in business. 

4. The names and places of residence of the several shareholders, and 
the number of shares subscribed by each. 

5. The number of the board of directors, and the names of those 
agreed upon for the first year. | 

6. The purpose for which the association or company is formed, which 
may be set forth by the use of the general terms herein defined, with 
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reference to each line of business in which the proposed corporation desires 
to engage. 

Thereupon the articles of agreement shall be presented to the super- 
intendent of banks, together with an application in writing in the form 
prescribed by the superintendent of banks for a certificate authorizing the 
proposed corporation to transact within this state the business specified 
therein. Upon the presentation of the articles of agreement, together 
with such application, the superintendent of banks shall examine or cause 
an examination to be made in order to ascertain whether the requisite | 
capital of such bank has been subscribed and been paid up in cash. He 
shall also determine whether the corporation is being formed for any 
other than the legitimate business contemplated by this act, or whether 
the public convenience and advantage will be promoted by the opening 
of such bank, and whether the corporate name assumed by such bank, 
by reason of the use by it of any one or more of the words “commercial”, 
“trust”, “savings”, or “investment”, in conjunction with any other word or 
words, resembles so closely as to be likely to cause confusion, the name 
of any other bank previously formed under this act. He shall also ascertain 
from the best sources of information at his command whether the character 
and general fitness of the persons named as stockholders are such as to 
command the confidence of the community in which such bank is proposed 
to be located. The expenses of the superintendent of banks in making 
the examination required by this act shall be paid by the proposed bank, 
and payment shall be made in advance if required by the superintendent 
of banks. 

If the superintendent of banks shall not be satisfied with the result of 
his investigation, he shall refuse the application within sixty (60) days 
after the articles of agreement and the application have been presented 
to him, and so notify the incorporators named therein. If the superintendent 
of banks shall be satisfied with the result of his investigation, he shall, 
within sixty (60) days after such application has been made to him, issue 
under his hand and official seal the certificate of authorization, required 
by this act, in duplicate. The articles of agreement, together with one of 
such certificates of authorization, so issued, by the superintendent of banks, 
shall be filed in the office of the clerk and recorder of the county in 
which is located the principal place of business of the proposed bank, and 
a certified copy of the articles of agreement, together with the other 
certificate of authorization issued by the superintendent of banks, shall 
be filed with the secretary of state. Upon filing with the secretary of 
state, the articles of agreement, and the certificate of authorization, and 
paying the fee required for the filing of articles of meorporation, the 
secretary of state shall issue a certificate setting forth that such cor- 
poration has been duly organized, the amount of its authorized and sub- 
seribed capital, and the business in which it is to engage; and such certifi- 
cate shall be taken by all courts of this state as evidence of the corporate 
existence of such bank. The person so signing and acknowledging the 
articles of agreement, and their associates and successors, shall thereupon 
become and be a body corporate with power of continual succession, and 
by such name they and their successors shall be entitled to have, possess, 


141 


6014.11-6014.12 BANKS AND BANKING Ch, 24 


and enjoy all the rights and privileges conferred by this act. Provided, 
that any bank, trust company or investment company now existing, may 
at any time, within the period limited for its duration, elect to avail itself 
of the right of continual succession herein given, by filing its intention 
so to do in the office of the county clerk and recorder of the county 
wherein such corporation is located and a copy thereof with the secretary 
of state, by paying the legal filing fees therefor. No such corporation shall 
be allowed to increase its capital stock by such filing without complying 
with the provisions of this act and paying the legal filing fees as in such 
eases otherwise provided. 


History: En. Sec. 6, Ch. 89, L. 1927. 


6014.11. Rejection of application by superintendent of banks conclusive. 
In the event the application for a certificate of authorization shall be 
refused by the superintendent of banks, such action shall be final and 
conclusive. 
History: En. Sec. 7, Ch. 89, L. 1927. 


6014.12.. Amount of capital. The amount of the common and preferred 
stock of a commercial bank shall not be less than twenty-five thousand 
dollars ($25,000) and in addition thereto there shall be created a surplus 
of not less than ten per cent. (10%) of the amount of the capital stock 
of said bank, which said surplus and capital stock shall be paid up in 
cash and deposited with some bank or banks at the time the application is 
made to the superintendent of banks for the certificate of authorization 
hereinabove mentioned. | 

That a commercial bank having its place of business in a city or town 
of more than two thousand (2,000) and less than four thousand (4,000) 
inhabitants, as disclosed by the last authorized census, shall have a capital 
stock of not less than thirty thousand dollars ($30,000), and a surplus 
of ten per cent. (10%) of the capital stock as hereinbefore provided; that 
a commercial bank having its place of business in a city or town of more 
than four thousand (4,000) inhabitants, as disclosed by the last authorized 
census, shall have a capital stock of not less than fifty thousand dollars 
($50,000.00) and a surplus of ten per cent. (10%) of the capital stock as 
hereinbefore provided. | 

The amount of the capital stock of a savings bank, trust company, or 
investment company shall be fixed and limited by the articles of agreement, 
and shall be not less than one hundred thousand dollars ($100,000.00) nor 
more than ten million dollars ($10,000,000.00), of which amount at least one 
hundred thousand dollars ($100,000.00) must be subscribed and fully paid up 
in cash and on deposit with some bank or banks in this state when the appli- 
cation is made to the superintendent of banks for the certificate of author- 
ization hereinabove mentioned. The remainder of the authorized capital 
stock may be subscribed and paid in at such times and under such regula- 
tions as the board of directors of such corporation may determine. The 
shares of the common capital stock of all banks shall have a par value of 
one hundred dollars ($100.00); provided that this act shall not require 
any bank in existence and doing business to increase its capital stock. 

History: En. Sec. 8, Ch. 89, L. 1927; amd. Sec. 1, Ch. 81, L. 1935. 
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6014.13. Calling of first meeting. When the formation of the cor- 
poration is completed under the provisions of this act by the issuance 
of the certificate of incorporation by the secretary of state, any three 
such incorporators signing the articles of agreement, may call the first 
meeting of the corporation at such time and place as they may appoint 
by giving notice thereof by publication in some newspaper of general circu- 
lation in the county in which the principal office for the transaction of 
business is to be located, at least five (5) days before the time appointed 
for such meeting. If all the subscribers to the capital stock unite in a eall 
for such meeting, in writing, no notice is necessary. If the first meeting 
be not called within thirty (30) days from the date of the certificate of 
incorporation, or if such corporation shall fail to commence the business 
for which it is incorporated within ninety (90) days from the date of the 
issuance of the certificate of authorization, the superintendent of banks 
is authorized to cancel such certificate of authorization. 


History: En. Sec. 9, Ch. 89, L. 1927. 


6014.14. Board of directors—qualifications, tenure, and vacancies. Thejgoi4.14 


affairs of the bank shall be managed by a board of directors, not less than 


of such bank and citizens of the United States, and of whom at least 
three-fourths (4) must be residents of the state of Montana. No person 
- who shall have been convicted of a crime against the banking laws of 
the United States or of any state of the union shall be elected a director. 
The directors shall be elected for a term of one year at the annual 
meeting of the stockholders, which shall be held on the second Tuesday 
in January of each year. In ease the election shall not be made on the 
day fixed for the annual meeting, the corporation shall not thereby 
be dissolved, but an election may be had at any other time agreeable to 
the by-laws of the corporation, and the persons so elected shall hold their 
office until the second Tuesday in January following, or until others are 
elected and qualified. In case of death or resignation of one or more of 
said directors, the vacancy shall be filled by the board, and the directors 
so appointed shall hold office until the next annual election, at which time 
a director shall be elected to fill out the unexpired term. Every director 
shall take and subscribe an oath that he will diligently and honestly 
perform his duty in such office, and will not knowingly violate or permit 
a violation of any of the provisions of this act; that he is the owner in 
good faith of the required number of shares of stock in the bank standing 
in his name on the books of the bank. Such oaths shall be made in dupli- 
cate, one copy of which shall be transmitted to the superintendent of 
banks and filed in his office, and one copy shall be kept on file in the 
office of the bank. 
History: En. Sec. 10, Ch. 89, L. 1927. 


6014.15. Director must own not less than one thousand dollars in stock. 
No person shall be eligible for election as director of a bank unless he 
is a stockholder of the bank, owning in his own right shares thereof of 
the par value of at least one thousand dollars ($1,000.00), and every 
person elected to be a director, who, after such election shall cease to be 
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the owner in his own right of the amount of such stock aforesaid, or shall 
hypothecate or in any way pledge such stock as security for any loan 
or debt, shall immediately notify the superintendent of banks of such 
sale or hypothecation, and such director may be removed from the office 
of director by the superintendent of banks, unless such disability be 
removed by the acquisition of other shares of stock or release of such 
pledge within the time prescribed by the superintendent of banks. 


History: En. Sec. 11, Ch. 89, L. 1927. 


6014.16. Selection of officers and employees—meetings and minutes 
thereof. The board of directors shall have power to elect a president, one 
or more vice-presidents, cashier, and one or more assistant cashiers, and 
such other officers and employees as they may from time to time deem 
to be to the best interest of the bank, and fix their compensation. The 
president and at least one vice-president shall be chosen from the board 
of directors. The board of directors shall also elect a secretary, who shall 
keep a correct report of the meetings of the board and of the stockholders 
in a book kept for that purpose, which minutes shall particularly disclose 
the date of the meetings and the names of the directors or stockholders 
present. This record of the meetings of the board of directors shall be 
subseribed to by the presiding officer and secretary. Such minutes shall 
be read and approved at the next succeeding meeting of the board of 
directors, and the minutes of such next succeeding meeting shall show 
such fact. Such minute-book shall be kept in the office of the bank at 
all times, and shall be presented to the examiner at the time of his exam- 
ination of the books, and it shall be the duty of such examiner to include 
in his report of examination of such bank a statement of the dates on which 
such meetings were held since the last examination of such bank by the 
examiner, and the names of the directors in attendance at each of said 
meetings. The board of directors of a bank must hold a meeting at least 
once a month. Any person who shall make a false entry in said book, or 
who shall change or alter any entry made therein, shall be deemed guilty 
of a misdemeanor. 


History: En. Sec. 12, Ch. 89, L. 1927. 


6014.17. By-laws. The persons signing the articles of agreement shall, 
at their first meeting, adopt by-laws for the government of the corporation, 
which by-laws may provide for: 


1. The time, place, and manner of calling and conducting the meetings 
of the corporation ; 

2. The number of stockholders constituting a quorum ; 

3. The mode of voting by proxy; 

4. The time of the annual election of directors, and the mode and 
manner of giving notice thereof ; 

5. The duties of officers; 

6. The manner of election and the tenure of office of all officers other 
than the directors; 

7. Suitable penalties for violation of by-laws, not exceeding in any ease 
one hundred dollars ($100.00) for any one offense. 
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The by-laws adopted must be certified to by a majority of the directors 
and the secretary of the corporation, and recorded in the book of by-laws, 
which said book shall be open to the inspection of the public during the 
office hours of each day, except holidays. A copy of the by-laws shall 
also be transmitted to the superintendent of banks. The by-laws may be 
repealed or amended, or new by-laws be adopted, at the annual meetings, 
or at any other meeting of the stockholders called for that purpose by 
_ the directors, by a vote representing two-thirds (2/3) of the subscribed 
stock, or the power to repeal and amend the by-laws and adopt new by-laws 
may, by a similar vote at the first meeting or any annual meeting, be 
delegated to the board of directors. 

History: En. Sec. 13, Ch. 89, L. 1927. 


6014.18. Increase or diminution of capital stock—authorized. Any 
bank now organized and existing, and which may hereafter be organized, 
may increase or diminish its capital stock by complyimg with the provisions 
of this act, to any amount which may be deemed sufficient and proper 
for its purposes within the limits preseribed by this act. 


History: En. Sec. 14, Ch. 89, L. 1927. 


6014.19. Change of corporate name authorized. The corporate name 
of any bank now organized and existing, or which may hereafter be or- 
ganized, may be altered, changed, or amended as in this act provided. 


History: En. Sec. 15, Ch. 89, L. 1927. 


6014.20. Change of place of business and number of directors author- 
ized. Every bank now organized and existing, or which may hereafter be 
organized, may, upon approval of the superintendent of banks, change its 
‘ principal place of business from one place to another, in the same county, 
or in an adjacent county, within this state, and may increase or diminish 
the number of trustees or directors in the manner hereinafter provided. 

History: En. Sec. 16, Ch. 89, L. 1927. 


6014.21. Procedure for carrying into effect the three foregoing sections. 
Whenever any bank shall decide to call a meeting of the stockholders for 
the purpose of increasing or diminishing the amount of its capital stock, 
or for changing its corporate name, or for changing its principal place of . 
business, it shall be the duties of the trustees or directors to publish a 
notice signed by at least a majority of them in a newspaper in the county, 
if any shall be published therein, six successive weeks, and to deposit a 
written or printed copy thereof in the postoffice, addressed to each stock- 
holder at his usual place of residence at least six weeks previous to the 
day of meeting, specifying the object of meeting, the time and place when 
and -where such meeting shall be held, and the amount to which it shall 
be proposed to increase or diminish the capital, or the name to which it 
is proposed that the bank shall be changed, or to the new location or 
place to which the principal place of business shall be changed, and a 
vote of at least two-thirds (2/3) of all of the shares of stock shall be neces- 
sary for an increase or diminution of the amount of its capital stock, or to 
change its corporate name, or to change its principal place of business. 

History: En. Sec. 17, Ch. 89, L. 1927. 
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6014.22. Certificate of proceedings—contents and effect. If, at the 
time and place specified in the notice provided for in the last preceding 
section, the stockholders shall appear in person or by proxy representing 
not less than two-thirds (2/3) of all the shares of stock of the corporation, 
and shall organize by choosing one of the trustees or directors chairman 
of the meeting, and also a suitable person for secretary and proceed to 
a vote of those present in person or by proxy, and if, on counting the votes, 
it shall appear that two-thirds (2/3) of the number of votes representing 
all the capital stock have been east in favor of increasing or diminishing 
the amount of capital stock, or of changing its corporate name, or of 
changing its principal place of business, a certificate of the proceedings 
showing a compliance with the provisions of this act, the amount of capital 
stock actually paid in, the whole amount of debts and liabilities of the 
corporation, the amount to which the capital stock shall be increased or 
diminished, or the change in the corporate name of the corporation, or 
the change in the principal place of business, shall be made out, signed, and 
verified by the affidavit of the chairman, and be countersigned by the 
secretary, and such certificate shall be acknowledged by the chairman. 
Said certificate shall then be sent to the superintendent of banks, who 
shall within thirty (80) days of the receipt thereof, either approve or 
reject the application for change. The action of the superintendent of 
banks on said application shall be final. If he approves the same he shall 
notify the bank whereupon the certificate shall be filed in the office of 
the county clerk and recorder of the county wherein the bank is located 
and in the office of the secretary of state. Upon such filing the change shall 
be effective. 

History: En. Sec. 18, Ch. 89, L. 1927. 


6014.23. Change in number of directors. A state bank may increase 
or diminish the number of its directors at any regular annual meeting, 
or at any special meeting called and noticed for such purpose, of the 
stockholders of said bank; provided that the number of directors shall 
not at any time be less than three (3) nor more than eleven (11). The 
matter of changing the number of directors may be submitted to any 
annual meeting of the stockholders without special notice and if two-thirds 
(2/3) of the total number of shares of the bank shall vote in favor of such 
change, the result of the vote on the proposal to change, shall be certified 
to the state superintendent of banks for his approval or disapproval. If 
he shall approve the proposed change and signify the same in writing, 
the change shall then be effective, but if he shall disapprove the proposition 
to make said change, his action will be final and conclusive. In ease the 
state superintendent of banks shall approve of a change to increase or 
diminish the number of directors and shall so notify the officers of the 
bank the order of approval shall be filed with the records and papers of 
said bank, and the number of directors shall from the date of said approval 
by the superintendent of banks, be in accordance with the vote of the 
stockholders as herein provided. In any event the superintendent of banks 
must, within thirty (30) days from the receipt of any application, notify the 
officers of the bank in writing of his action upon the application. 

History: En. Sec. 19, Ch. 89, L. 1927; amd. Sec. 1, Ch. 145, L. 1931. 
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6014.24. Dissolution and disincorporation. Commercial banks, savings 
banks, trust companies and investment companies now organized and 
existing, or which may be hereafter organized, may be dissolved in the 
manner provided by the laws of Montana applicable to the dissolution 
of other corporations, except it shall be legal for any bank, upon a vote 
of two-thirds (2/3) of its stockholders at a special meeting called for that 
purpose in accordance with the by-laws of the bank, to voluntarily quit 
business and liquidate upon the payment of its debts, exclusive of lability 
to stockholders, or upon agreement with all of its creditors to a plan of 
liquidation, any bank or trust company desiring to thus voluntarily liqui- 
date, shall make application to the state superintendent of banks for per- 
mission to so liquidate and in addition to complying with the laws of the 
state of Montana governing the liquidation of corporations, shall comply 
in all respects with the requirements or rules and regulations of the state 
superintendent of banks governing such voluntary dissolution. The board 
of directors of any bank, whose stockholders have voted to place it in 
voluntary liquidation, shall appoint a liquidating agent to wind up the 
affairs of such bank. Such liquidating agent, on authority of the board 
of directors, shall have power to execute deeds for the transfer of real 
property and to do any and all things necessary to effect the proper liqui- 
dation of such bank. Nothing in this section contained ’shall prevent the 
state superintendent of banks from taking charge at any time when in 
his opinion the interest of creditors or stockholders is not being protected, 
the decision of the superintendent of banks in said matters to be con- 
trolling. 

History: En. Sec. 20, Ch. 89, L. 1927; amd. Sec. 2, Ch. 145, L. 1931; amd. Sec. 1, Ch. 
10, L. 1935. . 

6014.25. Stockholders’ liability. The stockholders of every bank shall 
be severally and individually lable, equally and ratably, and not one for 
the other, for all contracts, debts, and engagements of such corporation, 
to the extent of the amount of their stock therein, at the par value thereof, 
in addition to the amount invested in such shares. No person holding stock 
as executor, administrator, guardian, or trustee, and no person holding 
such stock as a pledge or collateral security, shall be personally subject 
to any liability as stockholders in such corporation; but the person pledging 
such stock shall be considered as holding the same, and shall be 
liable as a stockholder accordingly, and the estate and funds in the 
hands of such executor, administrator, guardian, or trustee, shall be liable 
in like manner and to the same extent as the testator, intestate, ward, or 
the person interested in such trust fund would have been liable if he had 
been living or competent to act and hold the stock in his own name. 

The stockholders in any bank who shall have transferred their shares 
or registered the transfer thereof, within six (6) months last before the 
failure of said bank to meet its obligations, or with knowledge of such 
impending failure, shall be liable to the same extent, as if they had made 
no such transfer to the extent that the subsequent transferee fails to meet 
such liability ; but this provision shall not be construed to affect in any 
way recourse which such stockholder might otherwise have against those 
in whose name such shares are registered at the time of such failure. 
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At any time after taking possession of a bank for the purpose of liquida- 
tion, the liquidating officer, duly qualified under the laws, as soon as he 
ascertains that the assets of such bank will be insufficient to pay its debts 
and liabilities may proceed to collect and enforce the stockholders’ liability. 
For that purpose he may institute and maintain, in his own name as such 
liquidating officer appropriate suits or actions in any state or federal court 
of competent jurisdiction. He may receive and receipt for moneys received 
on account of stockholders’ liability and any money so paid to the liquidat- 
ing officer by a stockholder in whole or partial satisfaction of his lability, 
shall not be deemed paid voluntarily, but shall give the stockholder the 
same protection to the extent of the amount paid as if the payments were 
made after suit by creditor or liquidating officer. The liquidating officer 
is authorized by and with the consent of the court having jurisdiction of 
such liquidation to compromise, settle and compound claims for stock- 
holders’ liability and such settlements and compromises when approved 
by the court shall be legal and binding upon all parties concerned, including 
ereditors. 

All sums collected by a liquidating officer on account of stockholders’ 
liability, either received from voluntary payments or collected by suits, 
settlements or compromises, shall be distributed to the creditors of the bank 
according to théir several rights in the same proportion as the amount 
of a given claim of a creditor bears to the amount of the elaims of all 
ereditors, and without regard to the rank or class or character of claims 
and without diminution, except that the said liquidating officer may deduct 
from amounts collected, the court costs or attorney’s fees, such attorney’s 
fees to be allowed for not more than ten per cent. (10%) of the amount 
collected, provided that the ten per cent. (10%) allowed for attorney’s 
fees shall not apply to collections which are made outside of the state 
of Montana and other expenses incurred by him in the prosecution of any 
action for the collection thereof. 

The liquidating officer of a bank shall have the power to decide when 
the assets of a failed bank are not sufficient to pay the debts, contracts, 
engagements and liabilities and he may determine the question of the time 
when and the court where necessary suits shall be instituted subject to 
the general provisions of law governing venue and place of trial. For 
the purposes of this section the term “liquidating officer” shall be held 
to include every person legally empowered to liquidate the business and 
affairs of a state bank whether the same be by superintendent of banks, 
his deputies and agents and also all receivers of state banks now or hereafter 
qualified to liquidate a state bank under any law of Montana, provided, 
however, that the provisions of this section shall not impose any liability 
on any stockholder of a bank which is a member of the Federal Deposit 
Insurance Corporation. The superintendent of banks shall within ninety 
(90) days after taking charge of an insolvent bank, cause to be filed with 
the district court having jurisdiction, a complete inventory of all of the 
property and assets of such insolvent bank, such as furniture, fixtures, 
real estate, mortgages, bonds, notes, secured and unsecured, and thereafter 
he shall every six months or oftener, if so required by the court, cause 
to be made and filed with the court a report showing the conditions of 
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the liquidation of such bank, the assets that have been liquidated and 
collected and the amounts and manner of payments which may have been 
made to creditors and the manner in which claims have been handled and 
also showing the assets on hand. The report to also contain such other 
information as the court may deem proper and request or require, so that 
the court and the public may be apprised of the condition of such bank and 
the manner in which it is being liquidated with respect to the collection 
and sale of assets belonging to such bank and the manner in which claims 
are being paid. Such report and account shall be set for hearing upon 
such notice as the court may require and if found to be correct shall be 


approved by the court. 


History: En. Sec. 21, Ch. 89, L. 1927; 
amd. Sec. 1, Ch. 110, L. 1935. 


NOTE.—The stockholders’ liability of 
banks in liquidation prior to the passage 
of this section, shall be governed by See. 
6036, R. C. M. 1921, as amended by Chap- 
ter 9, Laws of 1923, and Chapter 23, Laws 
of 1927. 


Decisions referring to or construing 
the old section are as follows: 

Corwin v. Settergren, 70 M 535, 536 et 
seq., 226 P 522; Springhorn v. Dirks et al, 
72 M.121, 129 et seq., 231 P 912; Home 
State Bank v. Swartz, 72 M 425, 428 et 
seq., 234 P 281; Muri v. Young, 75 M 213, 
214, 245 P 956; Skarie v. Marron, 78 M 
295, 298, 253 P 895; Brown v. Roberts et 
al., 78 M 301, 305, 254 P 419; Rohr et al. 
v. Stanton et al., 78 M 494, 498, 254 P 
869; Lyon v. Featherman, 80 M 504, 511, 
261 P 268; Mitchell v. Banking Corp. of 
Montana, 81 M 459, 467, 264 P 127; Baker 
v. Citizens’ State Bank et al., 81 M 5438, 


551, 264 P 675; Mitchell v. Banking Cor- 
poration of Mont., 83 M 581, 591, 273 P 
1055; State v. Wibaux County Bank, 85 
M 532, 537 et seq., 281 P 341; State v. 
District Court et al., 90 M 213, 218 et seq., 
300 P 544; Mitchell v. Banking Corp. of 
Montana, 94 M 165, 169 et seq., 22 P 2d 
175. 
Operation and Effect 


Held, under this case, that there is nof 
anything in the language of this section 
amendatory of section 6036, R. C. M. 1921, 
relating to the distribution of the assets 
of an insolvent bank to its creditors, in- 
dicative of a clear legislative intent to 
change its substance, but that the section 
is but declaratory of the law as found in 
section 6036, R. C. M. 1921, and as con- 
strued in this case, that the assets must 
be distributed ratably under the rule that 
“equity is equality.” State v. Wibaux 
County Bank, 85 M 532, 539 et seq., 281 
P 341. 


6014.26. Transfer of shares of stock. The delivery of a certificate of 
stock to a bona fide purchaser or pledgee for value, together with a written 
transfer of the same, or a written power of attorney to sell, assign, and 
transfer the same, signed by the owner of the certificate, shall be a suf- 
ficient delivery to transfer the title as against the creditors of the transferor 
and subsequent purchasers; but no such transfer shall affect the right of 
the corporation to pay any dividend due upon the stock, or treat the holder 
of record as the holder in fact, until such transfer is recorded upon the 
books of the corporation, or a new certificate issued to the person to whom 
it has been transferred. 


History: En. Sec. 22, Ch. 89, L. 1927. 


6014.27. Elections—-how conducted. All elections must be by ballot, 
and every stockholder shall have the right to vote in person or by proxy 
the number of shares standing in his name for as many persons as there 
are directors to be elected, or to cumulate said shares and give one candi- 
date as many votes as the number of directors multiplied by the number 
of his shares of stock shall equal, or to distribute them on the same prin- 
ciple among as many candidates as he shall think fit. The board of directors 
may prescribe the form and manner of executing proxies. The shares of 
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stock of an estate of a minor, or of a person of unsound mind, may be 
represented and voted by his guardian, and of a deceased person by his 
executor or administrator, and every person who shall pledge his stock 
may nevertheless represent and vote the same at all meetings, unless the 
pledgor appoints the pledgee as a proxy in accordance with the by-laws of 
the company. The board of directors may provide for the closing of the 
stock books of the company for such length of time prior to the annual 
election as may be by it deemed convenient for the making up of the lists 
of the stockholders. Any regular or called meeting of the stockholders 
may adjourn from day to day or from time to time, if for any reason, 
there is not present a quorum or no election is had, such adjournment and 
the reasons therefor being recorded in the minutes of said meeting. All 
elections and other actions at meetings of stockholders or directors shall be 
conducted in accordance with the laws of the state of Montana governing 
corporations in general, except as herein otherwise specially provided. 


History: En. Sec. 23, Ch. 89, L. 1927. 


6014.28. Investment of capital of savings banks. At least one-half of 
the paid in capital of a savings bank, and one-half of the whole amount 
deposited therein, must be invested in bonds or other securities of the 
United States, or any of the states of the United States, or any county, city, 
town or school district of this state, on which interest is regularly payable, 
or Federal Land Bank Bonds or loaned on unencumbered real estate worth 
at least double the amount to be secured. The remainder may be invested 
in the aforesaid character of securities, or in approved personal securities, 
but no loan must be made on personal securities of less than two responsible 
persons, or collateral security to be approved by the directors, and no loan 
upon personal security shall be made to any one person or co-partnership 
to an amount exceeding ten thousand dollars. No president, vice-president, 
director or other officer or servant of a savings bank shall directly or in- 
directly borrow any of the funds of such bank or of its deposits, or in 
any manner use the same in his private affairs or business, nor shall any 
director receive any pay, salary, or emolument until such interest as the 
directors shall have determined to allow depositors shall have been Pune 
for in accordance with the regulations of the corporation. 

The real estate which such corporation may lawfully purchase, hold and 
convey is: : 


1. Such as may be necessary for the proper transaction of its business, 
not exceeding in value fifty thousand dollars. 

2. Such as is mortgaged to it in good faith for moneys loaned in pur-— 
suance of the provisions of this act, or given as security for money loaned 
or advanced. 

3. Such as is purchased at the sale on judgment or decree obtained or 
rendered on money so loaned or advanced. 

Savings banks organized under the provisions of this act must not 
purchase, hold, or convey real estate in any other case, or for any other 
purpose than herein specified, and shall not buy or sell any personal 
property, except such as may be necessary for the proper transaction of 
its business, or such as may have been pledged, mortgaged, or assigned 
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to it to secure moneys loaned or advanced; provided, the term “savings 
bank” as used in this section, shall mean any bank organized to do the 
business specified in section 6014.5 of this code. 


History: En. Sec. 24, Ch. 89, L. 1927. 


6014.29. Real estate which banks may purchase, hold or convey. Banks 
organized under the provisions of this act may purchase, hold, or convey 
real estate as follows: 


1. Such as is necessary for the proper transaction of its business, but 
it shall not invest an amount exceeding fifty per cent. (50%) of its paid-up 
capital and surplus in the lot and building in which the business of the 
company is carried on, furniture and fixtures, vaults and safety vaults, 
and boxes necessary or proper to carry on its banking business. 

2. Such as is mortgaged to it in good faith by way of security for loans 
previously made by or moneys due to the corporations. 

3. Such as is conveyed to it in satisfaction of debts previously con- 
tracted in the course of its business. | 

4. Such as it purchases at sales under judgments, decrees, or mortgages 
held by the company. | 

Real estate acquired in the manner set forth in sub-divisions 3 and 4 
hereof shall not be held longer than period of five years from the date 
of acquisition, unless special written permission to do so be granted by the 
superintendent of banks. Said real estate to be carried on the books of. 
the bank for an amount not greater than the cost thereof to the bank, 
including costs of foreclosure and other expenses of acquiring title. 


History: En. Sec. 25, Ch. 89, L. 1927. 


6014.30. Trust and investment companies—dealing in property and in- S014. 30 
matter 
vestment of capital. Trust and investment companies may lease, purchase, IS.L. "43 218 
ea 
hold, and convey all such real or personal property as may be necessary tOlpp. ee 440 
carry on their authorized business, as well as such real or personal property 6014.30 


as the board of directors may deem necessary to acquire in the enforcement 69 72, 


or settlement of any claims or demands arising out of business transactions, pp. 208-311 
and may execute and issue, in the transaction of their business, all necessary | 
receipts, certificates, and contracts. The board of directors of any such 
corporation is authorized to invest the capital and assets of said corporation, 
and keep the same invested, in securities to be approved by the said board, 
and it shall be lawful for the board to make such investments of its capital 
and assets, and of the funds accumulated by its business, including money, 
deposits, or any part thereof, in negotiable or non-negotiable notes or 
bonds, mortgages on unencumbered real estate, stocks and bonds of corpora- 
tions, or bonds and warrants of any county, city, town or school district 
of this state, or any other state of the United States, legally authorized to 
issue the same, or bonds or obligations of the United States. 


History: En. Sec. 26, Ch. 89, L. 1927. 


6014.31. Limitation of loan on real estate. No commercial bank s 


except for the purpose of facilitating the sale of property owned by theenieced, 

bank, make any loan on the security of real estate, uniess it is a first lien on: 31 
lol Amended 
ie S.L. 745 c. 90 


Sec. 1 p. 169 
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and does not exceed fifty per centum of the market value of the real estate 
taken as security. 


No commercial bank shall loan in the aggregate more than twenty-five 
per centum of its assets on real estate loans of the character specified in 
this section, nor shall any such loan be made for a longer time than five 
years. 


These provisions, however, shall not prevent any bank from taking 
another and immediately subsequent mortgage or deed of trust when it 
already holds a first mortgage or deed of trust thereon on such real estate, 
nor from accepting a second lien on real estate to secure the re-payment 
of a debt previously contracted in good faith; nor shall it prevent subse- 
quent liens of any kind from being taken to secure the payment of a debt 
previously contracted in good faith, when, in the judgment of the directors 
of such bank, such subsequent liens are necessary further to secure the 
payment of any debts and save such bank from loss; provided, the’ term 
“commercial bank” as used in this section, shall mean a bank organized to 
do the business sepecified in sections 6014.4 to 6014.8 of this code, only. 


History: En. Sec. 27, Ch. 89, L. 1927. 


6014.32. Banks empowered to join federal reserve bank. Any bank 
is hereby authorized and empowered to join or associate itself with the 
federal reserve bank, or any branch thereof, and nothing herein contained 
shall prevent or prohibit any bank from joining or associating itself with 
any such banks or branch. thereof, or from investing any part of its capital 
or surplus in the stock of such bank, in accordance with the terms and 
provisions of the act of congress creating such association. Any bank 
joining or associating itself with such bank shall be permitted to conform 
to and transact its business in accordance with the terms and provisions 
of the act of congress creating the same, and the rules and regulations of 
such federal reserve bank. 


History: En. Sec. 28, Ch. 89, L. 1927. 


6014.33. Business prohibited unless under superintendent of banks. No 
person, firm, company, co-partnership, or corporation, either domestic or 
foreign, not subject to the supervision of the superintendent of banks, 
and not required by the provisions of this act to report to him, and which 
has not received a certificate to do a banking business from the superin- 
tendent of banks, shall advertise that he or it is receiving or accepting 
money or savings for deposit, investment, or otherwise, and issuing notes 
or certificates of deposit therefor, or shall make use of any office sign, at 
the place where such business is transacted, having thereon any artificial 
or corporate name, or other words indicating that such place or office is 
the place or office of a bank or trust company, or that deposits are received 
there or payments made on check, or any other form of banking business, 
transacted, nor shall any such person, or persons, firm, company, ¢co-partner- 
ship, or corporation, domestic or foreign, make use of or circulate any 
letter-heads, bill-heads, blank notes, blank receipts, certificates, or circulars, 
or any written or printed or partly written and partly printed paper, what- 
ever, having thereon any artificial or corporate name or other word or 
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words indicating that such business is the business of a bank, savings bank, 
or trust or investment company; nor shall any such person, firm, company, 
co-partnership, or corporation, or any agent of a foreign corporation, not 
having an established place of business in the state, solicit or receive 
deposits or transact business in the way or manner of a bank, savings bank, 
trust or investment company, or in such a way or manner as to lead the 
public to believe that its business is that of a bank, savings bank, trust, or 
investment company. Nor shall any person, firm, company, co-partnership, 
or corporation, domestic or foreign, not subject to the supervision of the 
superintendent of banks, and not required by the provisions of this act 
to report to him, and which has not received from the superintendent of 
banks a certificate to do a banking business, hereafter transact business 
under any name or title which contains the word “bank”, “banker”, “bank- 
ing”, “savings bank”, “saving”, “trust”, “trustee”, “trust company”, or 
“investment company”. Any person, firm, company, copartnership, or cor- 
poration, domestic or foreign, violating any provision of this section shall 
forfeit to the state one hundred dollars a day for every day or part thereof 
during which such violation continues. Upon action brought by the super- 
intendent of banks, the court may issue an injunction restraining any such 
person, firm, company, co-partnership, or corporation from further using 
such words in violation of the provisions of this section, or from further 
transacting business in such a way or manner as to lead the public to 
believe that its business is that of a bank, savings bank, trust, or investment 
company, during the pendency of such action, and for all time, and may 
make such other order or decree as equity and justice may require. 


History: En. Sec. 29, Ch. 89, L. 1927. 


6014.34. Capital stock to be paid up—superintendent of banks. Every 
person, firm, company, co-partnership, or corporation, domestic or foreign, 
advertising that he or it is receiving or accepting money or savings, and 
issuing notes or certificates of deposit therefor, or advertising that he or 
it is transacting the business of a bank, savings bank, or trust company, 
or making the use of any office sign at the place where such business is 
transacted, having thereon any artificial or corporate name, or other 
words indicating that such place or office is the place or office of a bank, 
savings bank, or trust company, or that deposits are received there or 
payments made on check or that interest is paid on deposits, or that 
certificates of deposit, either with or without interest, are being issued 
or that any other form of banking business is transacted, and every person, 
firm, company, co-partnership or corporation, domestic or foreign, making 
use of or circulating any letter-heads, bill-heads, blank notes, blank receipts, 
certificates, or circulars, or any written or printed, or partly written and 
partly printed paper whatever, having thereon any artificial or corporate 
name, or advertising that such business is the business of a bank, savings 
bank, or trust company, must have the proper capital stock paid in and set 
aside for the purpose of transacting such business, and must have received 
from the superintendent of banks, as provided for in this act, a certifi- 
cate to do a banking business. Any. person, firm, company, co-partnership, 
or corporation, domestic or foreign, violating any provision of this sec- 
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tion shall forfeit to the state one hundred dollars a day for. every day 
or part thereof during which such violation continues. Upon action 
brought by the superintendent of banks, the court may issue an _ in- 
junction restraining any such person, firm, company, co-partnership, 
or corporation from further violating any provision of this section, and 
may make such further order or decree as equity and justice may require. 
Every person, firm, company, co-partnership, or corporation doing any of 
the things or transacting any of the business defined in this section, must 
transact such business according to the provisions of the bank act, and 
the superintendent of banks or his deputy or examiners, shall have authority 
to examine the accounts, books, papers, cash, and credits of every such 
person, firm, company, co-partnership, or corporation, domestic or foreign, 
in order to ascertain whether such person, firm, company, co-partnership 
or corporation has violated or is violating any provisions of this section. 


History: En. Sec. 30, Ch. 89, L. 1927. 


6014.35. Foreign corporations. Any corporation organized under the 
laws of any country or state other than this state, which has complied 
with all of the laws of this state pertaining to foreign corporations and is 
not engaged in the business of banking or receiving money on deposit in 
this state, may lend money in this state, and, for that purpose, may main- 
tain offices in this state, and sue and be sued in this state under its proper 
corporate name, notwithstanding any prohibitions contained in this act 
as to the use of any words in the name, sign, or advertising matter of 
corporations not under the supervision of the superintendent of banks. 


History: En. Sec. 31, Ch. 89, L. 1927. 


6014.36. Advertisement of capital must state amount paidin. No bank, 
or officer thereof, shall advertise in any manner, or publish any statement 
of the capital authorized or subscribed, unless it or he advertise and publish 
in connection therewith, the amount of capital actually paid up. No bank 
shall publish a statement of its resources or liabilities in connection with 
those of any other bank, unless such statement shall show the resources and 
liabilities of each bank separately. 


History: En. Sec. 32, Ch. 89, L. 1927. 


6014.37. Keeping of book with list of stockholders. Every bank shall 
keep in its offices, in a place accessible to the stockholders, depositors, and 
ereditors thereof, and for their use, a book containing a list of stockholders 
in such corporation, and the number of shares of stock held by each. 
History: En. Sec. 33, Ch. 89, L. 1927. performed every duty imposed by law to 
: secure the transfer on the bank’s stock 

Operation and Bitch cas registry. Mitchell v. Banking Corporation, 
The presumption of liability for an as- 95 w 9. 14. 93 P 2d 978. 

sessment of shares of stock in an insolvent seas 

bank arising from the presence of a per- References 

son’s name on its stock register is rebutted 

by evidence that a bona fide transfer of Mitchell v. Banking Corporation, 95 M 

the stock was made and that the transferor 23, 27, 24 P 2d 124. 


6014.38. Dividends, surplus, losses and bad debts. The directors of 
any bank may, at certain times and in such manner as its by-laws prescribe, 
declare and pay dividends to the stockholders of so much of the net un- 
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divided profits of the banks as may be appropriated for that purpose, but 
every bank shall, before declaring any such dividend, carry at least twenty- 
five per cent. of its net earnings for the period covered by the dividend, 
to its surplus, until such surplus shall amount to fifty per centum of its 
paid-up capital stock. The whole or any part of such surplus may at any 
time be converted into paid-in capital and in such event the surplus shall 
be restored in the manner above provided until it amounts to 50 per cent. 
of the aggregate paid-up capital stock. A larger surplus may be created 
and nothing herein contained shall be construed as prohibitory thereof. 
Provided, however, that no such dividend shall be declared or paid, while 
there shall remain among the ledger assets of the bank, any item which 
shall properly be classified as a bad debt. 

Under the terms of this section and before any dividend can be paid, 
all debts due a bank on which the interest is past due and unpaid for a 
period of twelve months after maturity, unless the same be well secured, 
or in legal process of collection, and all judgments held by the bank after 
two years from the date of rendition, exclusive of time consumed in appeal, 
unless payments have been made, shall be considered bad debts. Such 
bad debts as hereinbefore defined, shall be charged off the books of such 
bank before any dividend is declared. 

Losses sustained by a bank in excess of its undivided profits; may be 
charged to and paid from the surplus, in which event such surplus shall 
be restored in the manner above provided, in the amount required by 
this act. 

History: En. Sec. 34, Ch. 89, L. 1927. 


6014.39. Safe deposit department. Any bank may conduct a safe de- 
posit department, but shall not invest more than one-tenth of its capital 
and surplus in such safe deposit department. The lability of any bank 
for the safe keeping and protection of the contents of safety deposit boxes 
shall be determined by the contract endorsed on the receipt delivered to 
the renter of said box at the time of the rental, but in any event the 
obligation of the bank shall be limited to the exercise of ordinary diligence 
and care to protect the contents of the box from loss or damage by fire, 
theft or other causes. 


History: En. Sec. 35, Ch. 89, L. 1927. 


6014.40. Purchase or loan of own capital stock prohibited. No bank 
shall purchase or invest its capital or surplus, or money of its depositors, 
or any part of either, in shares of its own capital stock; nor loan its capital 
or surplus, or the money of its depositors, or any part of either, on shares 
of its own capital stock, unless such purchase or loan shall be necessary 
to prevent loss to such bank on debts previously contracted in good faith. 
Every person or corporation violating any provision of this section shall 
forfeit to the state twice the nominal amount of such stock. 


History: En. Sec. 36, Ch. 89, L. 1927. 


6014.41. Sale of securities by officer to bank. No director, officer, 
employee, or controlling stockholder of any bank, shall, directly or in- 
directly, for his own account, for himself, or as the partner or agent of 
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others, sell or transfer, or cause to be sold or transferred, to the bank of 
which he is a director, officer, employee, or controlling stockholder, any 
note or bond secured by any mortgage or trust deed on real estate, or 
any contract arising from the sale of real estate, in which such director, 
officer, employee, or controlling stockholder is personally or financially 
interested, without a vote of the majority of the board of such bank, duly 
noted upon the minutes of the meeting at which such transaction is decided 
upon, which minutes shall be signed by a majority of the board. Any 
director, officer; employee, or controlling stockholder of any bank who 
knowingly violates or consents to the violation of this provision shall be 
gvuilty of a felony. 
History: En. Sec. 37, Ch. 89, L. 1927. 


6014.42. Limit on amount of bond issue. No commercial bank shall 
purchase, agree to purchase, or underwrite any bond issue in excess of ten 
per centum of its assets, except bonds of the United States, of the state 
of Montana, of the cities, towns, counties, or school districts of this state. 


History: En. Sec. 38, Ch. 89, L. 1927. 


6014.43. Disposition of acquired stock. No commercial or savings bank 
shall purchase or invest its capital or surplus, or money of its depositors, 
or any part of either, in the capital stock of any corporation, unless the 
purchase or acquisition of such capital stock shall be necessary to prevent 
loss to the bank on a debt previously contracted in good faith. Any capital 
stock so purchased or acquired shall be sold by such bank within six 
months thereafter, if it can be sold for the amount of the claim of such 
bank against it; and all capital stock thus purchased or acquired must 
be sold for the best price obtainable by said bank within one year after 
such purchase or acquisition. Every person or corporation violating any 
provision of this section shall forfeit to the state twice the nominal amount 
of such stock. 


History: En. Sec. 39, Ch. 89, L. 1927. 


6014.44. Obtaining property by fraud—false report—refusal to permit 
inspection of books. A director, officer, agent, or employee of any bank 
who - 

1. Knowingly receives or possesses himself of any of its property, 
otherwise than in payment for a just demand, and with intent to defraud, 
omits to make or to cause or direct to be made a full and true entry thereof 
in its books and account; or, 

2. Coneurs in omitting to make any material entry thereof; or, 

3. Knowingly coneurs in making or publishing any written report, 
exhibit, or statement of its affairs or pecuniary condition, containing any 
material statement which is false; or, | 

4. Having. the custody or control of its books, wilfully refused or 
neglects to make any proper entry in the books of such corporation as 
required by law, or to exhibit, or allow the same to be inspected and 
extracts to be taken therefrom by the superintendent of banks, his chief 
deputy, or any of his examiners, shall be guilty of a felony. 

History: En. Sec. 40, Ch. 89, L. 1927. } 
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6014.45. Overdraft by officer or employee—receiving personal profiti5, 
from loan. Any officer, director, agent, teller, clerk or employee of any 
bank who either, 


1. Knowingly overdraws his account with such bank, and thereby 
obtains the money, notes, or funds of any such bank; or, 

2. Asks or receives, or consents or agrees to receive, any commission, 
any premium on insurance, emolument, gratuity, or reward, or any money, 
property, or thing of value for his own personal benefit or of personal 
advantage, for procuring or endeavoring to procure for any person, firm, 
or corporation any loan from, or the purchase or discount of any paper, 
note, draft, check, or bill of exchange, by such bank, or for authorizing 
and permitting any person, firm, or corporation to overdraw any account 
with such bank, is guilty of a misdemeanor. 


History: En. Sec. 41, Ch. 89, L. 1927. 


6014.46. Waiver of stockholders’ liahility. No bank shall make any 
contract with any of its depositors whereby the stockholders’ lability 
provided for by this act is in any manner waived, and if any such contract 
shall be so made, such contract shall be void. 


History: En. Sec. 42, Ch. 89, L. 1927. 


6014.47. Purchase of obligation of bank by officer. No directors, of- 
ficer, agent or other employee of any bank, shall, directly or indirectly, for 
his own personal benefit, purchase or sell or be interested in the purchase or 
sale of any obligation of said bank, or of any of the assets of said bank, 
for a sum less than shall appear upon the face of the obligation or obliga- 
tions so purchased or sold. Every person violating the provisions of this 
section shall, in addition to the general penalties of this act, forfeit to the 
state twice the nominal amount or face value of such obligations or assets 
so purchased or sold. 


History: En. Sec. 43, Ch. 89, L. 1927. 


6014.48. Limitations on loans. The total loans to any person, ¢o- part- ¢ 6014, ay i 
nership or corporation by any bank, including loans to a co-partnership, and St ies 71 
loans to the several members as shall at no time exceed twenty per 
eentum (20%) of the amount of the unimpaired capital and surplus offth p.: 2d 480 
such bank. The discount of bills of exchange drawn in good faith against 
actual existing values, the discount of bankers, acceptances of other banks, 
the discount of commercial or business paper actually owned by the person 
negotiating the same, and the obligations of the United States or general 
obligations of any state or of any political subdivision thereof, or obliga- 
tion issued under authority of the Federal Farm Loan Act, shall not 
be considered as money borrowed, nor shall the foregoing limitations apply 
to loans made on warehouse receipts and bills of lading, when such ware- 
house receipts and bills of lading cover non-perishable commodities of 
the marketable value of at least one hundred twenty per cent. (120%) 
of the amount loaned thereon. 

The combined liabilities of the several members of any firm, co-partner- 
ship or unincorporated association to the loaning bank shall be included 
in the liabilities of such firm, co-partnership or unincorporated association, 
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and the liabilities of such firm, co-partnership or unincorporated association 
shall be included in the liabilities of any member thereof in determining the 
foregoing limitations. 

When in the judgment of the superintendent of banks, the liabilities 
of any corporation or the combined liabilities of any corporation and 
one or more of its stockholders to any bank are excessive, he shall require 
the reduction thereof to such limits and within such time as he shall 
prescribe. 

History: En. Sec. 44, Ch. 89, L. 1927. 


6014.49. Loans to managing officer. No bank shall make a loan to 
any managing officer of such bank, without taking good collateral or 
other ample and specific security therefor, and when such loan, or a loan 
made to a director of such bank, banking institution or trust company, 
exceeds in amount ten per cent. (10%) of its capital stock, it shall not be 
made until first approved by a majority of the directors of such bank, 
banking institution or trust company, which said approval shall be entered 
upon the records of such bank, and the signatures of a majority of the 
board of directors approving same shall be attached thereto, and be and 
remain a permanent record of such bank. 

History: En. Sec. 45, Ch. 89, L. 1927. 


6014.50. Calculation of profits. Interest or commissions unpaid, al- 
though due or accrued, on debts owing to any bank, shall not be included 
in ealeulation of its profits, unless any bank shall keep its books on a 
complete accrual basis in which event any such bank shall show on its 
books accrued interest receivable on notes, bonds, and other investments 
unless the same shall be past due as defined by section 6014.38, and shall 
also carry on its books acerued interest, taxes and expenses payable. 


History: En. Sec. 46, Ch. 89, L. 1927; amd. Sec. 1, Ch. 64, L. 1931. 


6014.51. Certified checks. Whenever a check drawn on any bank is 
certified by any officer or employee of such bank, the amount thereof shall 
be immediately charged against the account of the person, firm, or cor- 
poration drawing the same. It shall be unlawful for any officer or employee 
of any bank to certify any check drawn upon such bank, unless the person, 
firm or corporation drawing the check has on deposit with the bank at the 
time such check is certified, an amount of money subject to the payment 
of such check, equal to the amount specified in such check. Any officer 
or employee of any bank who shall wilfully violate the provisions of this 
section, or shall resort to any device, or receive any fictitious obligation, 
directly or indirectly, in order to evade the provisions thereof shall have 
been regularly entered to the credit of the drawer, shall be guilty of 
felony. 

History: En. Sec. 47, Ch. 89, L. 1927. 


6014.52. Interest not to exceed lawful rate. No bank shall demand or 
receive for loans or discounts, a rate of interest exceeding that allowed 
by law, excepting that it shall be lawful for any bank to receive interest 
in advance according to the ordinary usages of banking institutions. 

History: En. Sec. 48, Ch. 89, L. 1927. 
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6014.53. Joint deposits—survivorship. When a deposit has been made, 6014.53 

or shall hereafter be made, in any bank, in the names of two (2) persons, i a 
payable to either or payable to either or the survivor, such deposit, or any 
part thereof, or any interest or dividend thereon, may be paid to either 
of said persons, whether the other be living or not; and the receipt or 
acquittance of the person so paid shall be a valid and sufficient release 
or discharge to the bank for any payment so made. 


History: En. Sec. 49, Ch. 89, L. 1927. 


6014.54. Trust deposits—payment. Whenever any deposit shall be 
made in any bank by any person in trust for another, and no other or 
further notice of the existence and terms of a legal and valid trust shall 
have been given in writing to the bank, in the event of the death of the 
trustee, the same, or any part thereof, together with the interest or divi- 
dends thereon, may be paid to the person for whom said deposit was made. 


History: En. Sec. 50, Ch. 89, L. 1927. 


6014.55. Deposit by minor. Whenever any deposit shall be made in 
any bank, and by and in the name of any minor, the same shall be held 
for the éxclusive right and benefit of such minor, and free from the control 
or hen of all persons whatsoever, except creditors, and shall be paid, with 
any interest due thereon, to the person in whose name the deposit shall 
have been made, and the receipt of such minor shall be a sufficient release 
or discharge for such deposit to the bank. 


History: On: Sec. 51,-Ch: 89, L. 1927. 


6014.56. Demand or time deposits. Demand deposits, within the mean- 
ing of this act, shall comprise all deposits payable within thirty (30) days, 
and time deposits shall comprise all deposits payable after thirty (30) 
days, and all savings accounts and certificates of deposit which are subject 
to not less than thirty (30) days’ notice before payment. 


History: En. Sec. 52, Ch. 89, L. 1927. 


6014.57. Reserve requirements. Every bank, except a reserve bank, 
shall maintain at all times a reserve of at least ten per centum (10%) of 
its deposit liabilities, of which reserve such portion as the board of directors 
may determine may be on deposit in banks approved by the superintendent 
of banks as reserve banks. A bank approved by the superintendent of 
banks as a reserve bank must at all times maintain a reserve of at least 
fifteen per centum (15%) of its deposit liabilities, of which such portion 
as the board of directors may determine, may be on deposit in banks 
approved by the superintendent of banks as reserve banks. Any solvent 
bank of good repute having a full paid up capital and surplus of one 
hundred thousand dollars ($100,000.00), doing business in the state of 
Montana, or any of the states of the United States may be designated by 
the superintendent of banks as a reserve agent for Montana state banking 
institutions. Such approval or designation may be withdrawn or withheld 
at any time by the superintendent of banks for cause, provided that the 
provisions of this act as to the capital and surplus shall not apply to 
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any bank in Montana heretofore designated by the superintendent of banks 
as a reserve bank. Whenever the reserve of any bank shall fall below the 
amount required herein to be kept, such bank shall not increase its loans 
or discounts otherwise than by discounting or purchasing bills of exchange 
payable at sight or on demand, and the superintendent of banks shall notify 
any bank whose reserve may be below the amount herein required, to make 
good such reserve. In arriving at deposit liabilities with regard to bank 
deposits, the net balance of amounts due to and from other banks shall 
be taken as the basis for ascertaining the deposit lability to banks against 
which reserves shall be carried, provided, a compliance with the federal 
reserve banking laws, rules and regulations by member banks shall be held 
to be a compliance with the reserve requirements and conditions of this act. 
History: En. Sec. 53, Ch. 89, L. 1927. 


6014.58. Borrowed money. No bank shall at any time become indebted 
either directly or indirectly for borrowed money or rediscounts in an 
amount in excess of its paid up capital and surplus, without first obtaining 
written authority from the superintendent of banks, provided, that deben- 
tures or certificates of indebtedness issued by any investment company 
to run for a period of three (3) years or more, shall not be included in 
the deposit labilities of said investment company, as affected by the pro- 
visions of this section, and entitle such federal reserve member banks to 
the rights and privileges accruing from a compliance with this act. 

History: En. Sec. 54, Ch. 89, L. 1927. 


6014.59. State banking department—superintendent of banks—qualifi- 
cations. The state banking department of the state of Montana shall be 
maintained as in this act provided. The state examiner of the state of 
Montana shall be ex-officio superintendent of banks. Said state examiner 
and ex-officio superintendent of banks, hereinafter called the superin- 


\ tendent of banks, or for brevity the superintendent, shall be appointed by 


the governor and the appointment must be submitted to and confirmed 
by the senate of the state of Montana. The state examiner and super- 
intendent of banks shall have been a resident of the state of Montana for 
three (3) years and shall have had at least five (5) years’ banking ex- 
perience in an executive capacity or as an examiner of banks, and active 


| in either of these capacities up to within two (2) years of his appointment. 


History: En. Sec. 55, Ch. 89, L. 1927. 


6014.60. State superintendent of banks—bond. The term of office of 
the superintendent of banks shall be four (4) years from and after his 
appointment, and it shall be his duty to execute all laws in relation to 
banks, acting personally or through his examiners, regular or special. He 
shall file a bond as superintendent of banks in a penal sum of twenty-five 
thousand dollars ($25,000.00) with a surety or sureties to be approved 
by the governor, conditioned upon the faithful performance of the duties 
of his office as superintendent of banks. 

History: En. Sec. 56, Ch. 89, L. 1927. 


6014.61. State superintendent of banks—employees. The superintend- 
ent of banks shall have the power and authority with the approval of the 
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governor to appoint such clerks and examiners, both regular and special, 
one of whom may be designated chief examiner, as may be necessary for 
the proper transaction of the business of the department. The examiners 
shall qualify by taking the oath of office required of other state officers 
and giving a bond in the sum of ten thousand dollars ($10,000.00), to be 
approved by the governor, conditioned upon the faithful discharge of the 
duties of state bank examiners, and be commissioned by the superin- 
tendent of banks as such examiners. 


History: En. Sec. 57, Ch. 89, L. 1927. 


4 


6014.62. Superintendent of banks and employees not to be interested 
in banks. Neither the superintendent of banks nor any bank examiner 
shall be interested in or a borrower from any state bank, directly or in- 
directly. : 

History: En. Sec. 58, Ch. 89, L. 1927. 


6014.63. Superintendent of banks—salary. The superintendent of banks 
shall receive a salary of five thousand four hundred dollars ($5,400.00) per 
annum, payable monthly. The salaries of all clerks and bank examiners 
appointed by the superintendent of banks, shall be fixed by the superin- 
tendent of banks, subject to the approval of the governor. 


History: En. Sec. 59, Ch. 89, L. 1927. 


6014.64. Payment of expenses of superintendent. The necessary trav- | 


eling and living expenses of the superintendent of banks and the members 
of his staff incurred in the discharge of their duties when away from head- 
quarters shall be borne by the state of Montana, and paid for from the 
appropriation made for the maintenance of the department. The super- 
intendent of banks is authorized to attend the Montana Bankers Associa- 
tion, and shall be entitled to receive from the state of Montana his necessary 
traveling and living expenses incurred in such attendance. 


History: En. Sec. 60, Ch. 89, L. 1927. 


6014.65. Report to superintendent of banks. Every bank shall make 
to the superintendent of banks regular call reports according to the form 
which may be prescribed by him, verified by oath or affirmation of the 
president, vice-president or cashier of such bank and attested by the signa- 
ture of at least two (2) of the directors other than the subscribing officer. 
Each such report shall exhibit in detail, and under appropriate schedules, 
the resources and liabilities of the bank at the close of business on any 
past day by him specified; and shall be transmitted to the superintendent 
of banks within five (5) days after the receipt of a request or requisition 
therefor from him, and in such form as may be required by the superin- 
tendent of banks, it shall be published as soon as possible in a newspaper 
published in the place where such bank is established, or, if there be no 
newspaper in the place, then in one published nearest thereto in the same 
county, at the expense of the bank; and such proof of the publication shall 
be furnished at such times and in such manner as may be required by the 
superintendent of banks. | 


History: En. Sec. 61, Ch. 89, L. 1927. 
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6014.66. Report of declaration of dividend. In addition to the state- 
ment required by the preceding section, every such bank shall report to the 
superintendent of banks within ten (10) days after declaring any dividend, 
showing the amount of such dividend and the amount of net earnings in 
excess of the dividend. Such statement shall be attested as provided for 
in the attestation of statement by the preceding section. 


History: En. Sec. 62, Ch. 89, L. 1927. 


6014.67. Special reports to superintendent of banks. In addition to the 
information obtained from the report required by the provisions of section 
6014.65 of this code, the superintendent of banks shall also have the power 
to require any bank to furnish a special report in writing, verified as 
required by section 6014.65 of this code, whenever in his judgment such 
special report is necessary to inform him fully of the actual financial con- 
dition and affairs of such bank. Any wilful false statement in the premises 
shall be perjury, and shall be punished as such. 


History: En. Sec. 63, Ch. 89, L. 1927. 


6014.68. Superintendent to call for reports. The superintendent of 
banks shall call for the reports specified in section 6014.65 of this code 
at least three (3) times each year. The “past day specified” by the super- 
intendent of banks, under the provisions of said section, shall be on the 
day designated by the comptroller of currency of the United States for 
reports of National Banking Associations. 


History: En. Sec. 64, Ch. 89, L. 1927. 


6014.69. Reports confidential—false reports—penalties for the violation 
thereof. The report and any information contained in the reports and 
statements hereinabove provided for, other than such reports as are required 
to be published, shall be deemed to be secret and for the confidential 
information of the superintendent of banks only, and such information shall 
not be imparted to any persons who are not officially associated in and 
with the office of the superintendent of banks, and the information therein 
contained shall be used by the superintendent of banks only in the further- 
ance of his official duties, except that it shall be lawful for the department 
to exchange information with the federal banking department and with 
departments of other states and to furnish information to prosecuting 
officials who request the same for use in pursuit of official duties. Any 
superintendent of banks. or deputy, assistant, examiner, or clerk in his 
employ, who violates any of the provisions of this section, or wilfully makes 
a false official report as to the condition of any bank, shall be removed: 
from office, and shall also be deemed guilty of a felony, and upon con- 
viction thereof shall be punished by a fine of not exceeding one thousand 
dollars ($1,000.00), or by imprisonment in the state penitentiary for not 
exceeding five (5) years, or by both such fine and imprisonment. 


History: En. Sec. 65, Ch. 89, L. 1927. 


6014.70. Penalty for failure to make report within five days. If any 
bank neglects to make out or transmit the statements required by this act, 
within five (5) days after call, it shall be subject to a penalty of twenty 
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dollars ($20.00) for each day in default after the periods respectively 
required by this act that it may delay to make and transmit any such 
statements. Should any bank delay for a period of one (1) month to make 
out and transmit the statements and proofs of publication required by this 
act, beyond the period when the same is required to be made, or wilfully 
violate any of the provisions of this act with reference to said statements 
and reports, the directors shall be personally responsible for all the debts 
of such corporation contracted previous to and during the period of such 
neglect. 


History: En. Sec. 66, Ch. 89, L. 1927. 


6014.71. False statements and entries deemed felony. Every officer or 
other person authorized by this act, who wilfully and knowingly makes 
any false statement of facts, statement of account, or report, and every 
officer, agent, or clerk of any bank who wilfully and knowingly makes 
any false entries in the books of such bank, or knowingly subscribes or 
exhibits false papers, with the intent to deceive any person authorized to 
examine such bank, and every person authorized by the provisions of this 
act to make statements or reports, who wilfully and knowingly subscribes 
or makes any false statement or report, shall be deemed guilty of a felony, 
and, upon conviction thereof, shall be imprisoned at hard labor in the 
state prison for a term of not less than one (1) nor more than ten (10) 
years. : 

History: En. Sec. 67, Ch. 89, L. 1927. 


6014.72. Assessment on capital stock to make good impairment. When- 
ever the superintendent of banks shall determine that an impairment of 
capital exists in any bank, he may in his discretion notify the board of 
directors of such bank by written notice that such impairment exists, 
stating the amount thereof in dollars and percentage of the capital stock 
thereof, and he may if he deems it advisable, order such board to make 
good such impairment within ninety (90) days from date of such notice. 

The board of directors shall, upon receipt of notice, convene and pass 
a resolution reciting the receipt of such notice of impairment and calling 
a special meeting of the stockholders of the bank for a day certain in 
the manner provided in their by-laws. 

The stockholders, when assembled as herein provided, shall pass a reso- 
lution reciting the facts of receipt of notice from the superintendent, notice 
of impairment and notice of meeting, and assessing themselves by assessing 
the stock of record, payment of which assessment must be made within 
the time limit specified by the superintendent of banks as provided in notice 
of impairment. | 

If there be any stock remaining on which the assessment is not paid as 
hereinabove provided, the same or such part thereof as is necessary to pay 
the assessment shall be sold by the board of directors, acting through the 
cashier or secretary thereof, at public or private sale, as appears best for 
all concerned, on a day certain, not less than thirty (30) days after the 
day fixed for payment of assessment hereinabove provided, notice of 
time and place of which sale shall be given by registered mail to the stock- 
holders by the board through its cashier or secretary at least ten (10) 
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days prior to the date thereof, and such sales of stock as herein provided 
for shall effect an absolute cancellation of the outstanding certificate or 
certificates evidencing the stock so sold, and shall make the same null 
and void in the hands of the stockholders, his assigns or pledgees, and a 
new certificate shall be issued by the bank to the purchaser thereof, for 
the number of shares purchased, and a new eertificate issued to the stock- 
holder of record and delivered to him or any pledgee or assignee thereof 
for the remaining shares, if any, and the record of the original certificate 
sold shall be marked cancelled on the books of the bank and such record 
thereof shall be prima facie evidence of the regularity of the proceedings 
for the sale of said stock. 

If any bank fails to make good its capital impairment upon demand of 
the superintendent of banks, as provided herein, the superintendent of 
banks may forthwith take charge of such bank and proceed to liquidate 
it as in case of insolvency. 

If the said stock does not sell for sufficient to pay the assessment thereon, 
the board of directors may proceed by suit in the name of the corporation 
to collect the deficiency from the record holder, whose stock has been thus 
sold for the assessment. 

History: En. Sec. 68, Ch. 89, L. 1927. 


6014.73. Penalty for receiving deposits when insolvent, or making false 
statements. Any officer, agent, or clerk of any bank, knowing such bank 
to be insolvent, who receives money, bank bills, notes of the United States, 
or currency, or other bills or drafts circulating as money or currency, 
except in the manner set forth in the succeeding section, or who subscribes 
or makes any false statements or entries in the books of such bank, or 
knowingly subscribes or exhibits any false paper with the intent to deceive 
any person authorized to examine as to the condition of such bank, or 
wilfully subscribes or makes false reports, shall be subject to imprisonment 
at hard labor in the state prison for a term not exceeding five (5) years. 


History: En. Sec. 69, Ch. 89, L. 1927. 


6014.74. Deposits in insolvent bank. Whenever any bank shall be in- 
solvent in the manner described and set forth in this act, such bank shall 
not accept or receive on deposit any money, bank bills, or notes, United 
States treasury notes or currency, or other notes, bills or drafts circulating 
as money or currency, or transact any other business in a connection with 
its operations, except as trustee for the depositors and parties transacting 
business with them, and it or they shall keep all such deposits of money, 
bills or notes, or United States treasury notes or currency, or other notes, 
bills, or drafts circulating as money or currency, separate and apart 
from the general assets of the bank, from and after the date of 
the accrual of such insolvency, and when such impairment or in- 
solvency has been made good, such deposits received in trust may be 
transferred to the general assets of the bank on and by written consent 
of the superintendent of banks; provided, that in the event such insolvency 
be not made good then any and all such trust deposits shall be returned 
to the depositors making them; provided, further, that any officer, director, 
cashier, manager, member, partner or managing partner thereof, who shall 
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knowingly accept or receive, be accessory to or permit or connive at the 
receiving or accepting of such trust deposits, except in the manner herein- 
before set forth in this section, shall be deemed guilty of a felony, and 
upon conviction thereof, shall be punished by a fine not exceeding ten 
thousand dollars ($10,000.00), or imprisonment in the state prison not 
exceeding five (5) years, or by both fine and imprisonment as aforesaid. 


History: En. Sec. 70, Ch. 89, L. 1927. 


6014.75. Examination and supervision. The superintendent of banks i Sle 
: er 


shall exercise a constant supervision, either personal or through the exam- L. 39 c. 42 
iners herein provided for, over the books and affairs of all banks doing ieee 
business within the state of Montana; and shall, through the examiners, 
visit, at least once a year, each of said banks, and verify the assets and 
liabilities of each, and so far investigate the character and value of the 
assets of each as to ascertain with reasonable certainty that the values 
are correctly carried on the books. He shall further investigate the methods 
of operation and conduct of business of said banks and their systems of 
accounting, to ascertain whether such methods and systems are in accord- 
ance with law and sound banking principles. He may examine, or cause 
to be examined by the examiners, on oath, any of the officers, directors, 
agents, clerks, customers, or depositors of any bank touching the affairs 
and business thereof, and may, in the performance of his official duties, 
issue, or cause to be issued by himself or the examiners subpoenas, and 
administer, or cause to be administered by the examiners, oaths; provided, 
that in case of any refusal to obey any subpoena issued by him or under 
his direction, such refusal may at once be reported to the district court 
of the district in which the bank is located, and such court shall enforce 
obedience to such subpoena in the manner provided by law for enforcing 
obedience to the process of said court. In all matters relating to his official 
duties, the superintendent of banks shall have the same power possessed 
by courts of law to issue subpoenas, and cause them to be served and 
enforced, and all officers, directors, agents and employees of banks doing 
business under the provisions of this act, and all persons having dealings 
with or knowledge of the affairs or methods of any such institution, shall 
at all times afford reasonable facilities for such examinations, and make 
such returns and reports to the superintendent of banks as he may require ; 
attend and answer under oath his lawful inquiries, produce and exhibit 
such books, accounts, documents and property as he may desire to inspect, 
and in all things aid him in the performance of his duty. 
History: En. Sec. 71,.Ch. 89, L. 1927. 


6014.76. Reports and records of superintendent. The superintendent of 
banks shall keep all proper records and files pertaining to the duties and 
work of his office, and shall report to the governor annually touching all of 
his official acts, giving abstract of statistics and the condition of the 
affairs of all banks to which his duties relate, and make such recommenda- 
tions and suggestions as he may deem proper, which report may be printed 
and bound in a satisfactory and substantial manner, and distributed among 
the banks doing business under the provisions of this act. 

History: En. Sec. 72, Ch. 89, L. 1927. 
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6014.77. State examiner’s fund. For the purpose of a just distribution 
of the expense incurred by the department of the state examiner, all moneys 
collected under the provisions of the following sections shall be credited 
to the general fund of the state, except as otherwise provided herein. 


History: En. Sec. 73, Ch. 89, L. 1927; amd. Sec. 1, Ch. 167, L. 1929. 


6014.78. Payments by counties to state examiner’s fund. [or the credit 
of such fund, each county of the state, shall pay to the state treasurer on 
or before the first day of July of each year, according to its taxable valu- 
ation for the preceding year as follows: 

Counties having a taxable valuation of five million dollars ($5,000,000.00) 
or less, one hundred and seventy-five dollars ($175.00). 

Counties having a taxable valuation of from five million dollars 
($5,000,000.00) to seven million dollars ($7,000,000.00), two hundred and 
twenty-five dollars ($225.00). 

Counties having a taxable valuation of from seven million dollars 
($7,000,000.00) to ten million dollars ($10,000,000.00), two hundred and fifty 
dollars ($250.00). 

Counties having a taxable valuation of from ten million dollars 
($10,000,000.00) to fifteen million dollars ($15,000,000.00), three hundred 
dollars ($300. 00). 

Counties having a taxable valuation of from ited million dollars 
($15,000,000.00) to twenty million dollars ($20,000,000.00), three hundred 
and fifty dollars ($350.00). 

Counties having a taxable valuation of from twenty million dollars 
($20,000,000.00) to thirty million dollars ($30,000,000.00), four hundred 
and fifty dollars ($450.00). 

Counties having a taxable valuation of from thirty million dollars 
($30,000,000.00) to forty million dollars ($40,000,000.00), six hundred dollars 
($600.00). 

Counties having a taxable valuation of more than forty million 
($40,000,000.00), seven hundred and fifty dollars ($750.00). 

All consolidated county and city governments having a taxable valuation 
of from thirty million dollars ($30,000,000.00) to forty million dollars 
($40,000,000.00) eight hundred dollars ($800.00). 

_ All consolidated county and city governments having a taxable valuation 
of more than forty million dollars ($40,000,000.00), one thousand dollars 
($1,000.00). 

History: En. Sec. 73, Ch. 89, L. 1927; amd. Sec. 1, Ch. 167, L. 1929. 


6014.79. Payments by cities and towns. For the credit of such fund. 
each city and town of the state, shall pay to the state treasurer, on or be- 
fore the first day of July of each year, according to its taxable valuation 
for the preceding year, as follows: 

Cities and towns having a taxable valuation of two hundred thousand 
dollars ($200,000.00) or less, twenty-five dollars ($25.00). 

Cities and towns having a taxable valuation of from two hundred thou- 
sand dollars ($200,000.00) to five hundred thousand dollars ($500,000.00), 
fifty dollars ($50.00). 
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_ Cities and towns having a taxable valuation of from five hundred thou- 
sand dollars ($500,000.00) to seven hundred and fifty thousand dollars 
($750,000.00), seventy-five dollars ($75.00). 

Cities and towns having a taxable valuation of from seven hundred and 
fifty thousand dollars ($750,000.00) to one million dollars ($1,000,000.00) , 
one hundred dollars ($100.00). 

Cities and towns having a taxable valuation of from one million dollars 
($1,000,000.00) to two million five hundred thousand dollars ($2,500,000.00) , 
one hundred fifty dollars ($150.00). 

Cities and towns having a taxable valuation of from two million 
five hundred thousand dollars ($2,500,000.00) to five million dollars 
($5,000,000.00), two hundred dollars ($200. 00). 

iin and towns having a taxable valuation of from five million dollars 
($5,000,000.00) to ten million dollars ($10,000,000.00), two hundred fifty 
dollars ($250.00). 

Cities and towns having a taxable valuation of more than ten million 
dollars ($10,000,000.00), three hundred dollars ($300.00). 


History: En. Sec. 73, Ch. 89, L. 1927; amd. Sec. 1, Ch. 167, L. 1929. 


6014.80. Payments by county free high schools. For the credit of said 
fund, each free county high school shall pay to the state treasurer on or 
before the first day of July of each year, a fee in the amount of twenty-five 
dollars ($25.00). 

History: En. Sec. 73, Ch. 89, L. 1927; amd. Sec. 1, Ch. 167, L. 1929. 

6014.81. Payments by irrigation districts. For the credit of said fund, Amended * 
each irrigation district under the supervision of the state examiner, shall Sec. 1p. 444 
pay to the state treasurer on or before the first day of July of each year, 
the following amounts: 

Districts whose existing or proposed obligations are in excess of two 
hundred and fifty thousand dollars ($250,000.00), fifty dollars ($50.00). 

Districts whose existing or proposed obligations are less than two hun- 
dred and fifty thousand dollars ($250,000.00), twenty-five dollars ($25.00). 


History: En. Sec. 73, Ch. 89, L. 1927; amd. Sec. 1, Ch. 167, L. 1929. 


6014.82. Payments by banks, investment and trust companies. Tor the 
eredit of said fund, each bank, trust company or investment company, un- © 
der the supervision of the superintendent of banks, shall pay to the state 
treasurer, on or before the first day Of July of each year, a fee according to 
the following rates: 

All banks, incorporated or unincorporated, having capital stock of 
twenty-five thousand dollars ($25,000.00) or under shall pay one hundred 
dollars ($100.00). 

Those having capital stock of over twenty-five thousand dollars 
($25,000.00) and up to and including fifty thousand dollars ($50,000.00), 
shall pay one hundred twenty-five dollars ($125.00). 

Those having capital stock of over fifty thousand dollars ($50,000.00), 
and up to and including seventy-five thousand dollars ($75,000. ae shall 
pay one hundred fifty dollars ($150.00). 
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Those having capital stock of over seventy-five thousand dollars 
($75,000.00) and up to and including one hundred thousand dollars 
($100,000.00), shall pay two hundred dollars ($200.00). 

Those having capital stock of over one hundred thousand dollars 
($100,000.00) and up to and including three hundred thousand dollars 
($300,000.00), shall pay three hundred dollars ($300.00). 

Those having capital stock over three hundred thousand dollars 
($300,000.00), shall pay three hundred fifty dollars ($350.00). 


History: En. Sec. 73, Ch. 89, L. 1927; amd. Sec. 1, Ch. 167, L. 1929. 


6014.83. Payments by building and loan associations. For the credit of 
said fund, each building and loan association under the supervision of the 
superintendent of banks, shall pay to the state treasurer, on or before the 
first day of July of each year, a fee based upon the total assets of such asso- 
ciation as shown by its last annual statement and upon the following rates: 

All building and loan associations having total assets in the amount of 
fifty thousand dollars ($50,000.00), or less, shall pay a fee in the amount of 
thirty-five dollars ($35.00). 

Those having total assets in the amount of fifty thousand dollars 
($50,000.00) and less than two hundred thousand dollars ($200,000.00), shall 
pay a fee of seventy-five dollars ($75.00). 

Those having total assets in the amount of two hundred thousand dollars 
($200,000.00) and less than five hundred thousand dollars ($500,000.00), 
shall pay a fee of one hundred dollars ($100.00). 

Those having total assets in the amount of five hundred thousand dollars 
($500,000.00) and less than one million dollars ($1,000,000.00), shall pay a 
fee of one hundred fifty dollars ($150.00). 

Those having total assets in the amount of one million dollars 
($1,000,000.00) and less than one million five hundred thousand dollars 
($1,500,000.00), shall pay a fee of two hundred dollars ($200.00). 

Those having total assets in the amount of one million five hundred 
thousand dollars ($1,500,000.00) and less than two million dollars 
($2,000,000.00), shall pay a fee of two hundred fifty dollars ($250.00). 

Those having total assets in the amount of two million dollars 
($2,000,000.00) and less than three million dollars ($3,000,000.00), shall pay 
a fee of three hundred dollars ($300.00). 

Those having total assets in the amount of three million dollars 
($3,000,000.00) and less than four million dollars ($4,000,000.00), shall pay 
a fee of four hundred dollars ($400.00). 

Those having total assets in the amount of four million dollars 
($4,000,000.00) and less than five million dollars ($5,000,000.00), shall pay 
a fee of five hundred dollars ($500.00). 

Those having total assets in the amount of five million dollars 
($5,000,000.00) and less than six million dollars ($6,000,000.00), shall pay 
a fee of seven hundred dollars ($700.00). 

Those having total assets in the amount of six million dollars 
($6,000,000.00) or more, shall pay a fee of eight hundred dollars ($800.00). 

Provided further, that all building and loan associations incorporated 
under the laws of other states, and doing business in the state of Montana 


168 


Ch. 24 STATE BANKING DEPARTMENT 6014.84-6014.86 


under the supervision of the superintendent of banks, in addition to the 
regular fee as above set forth, shall pay to the examiners making such ex- 
amination, their necessary traveling expenses including transportation and 
subsistence. 


History: En. Sec. 73, Ch. 89, L. 1927; amd. Sec. 1, Ch. 167, L. 1929. 


6014.84. Special examinations and fees. Special examinations may be 
made of any county, city, town, school district, irrigation district, high 
school, bank, building and loan association or any other office, board or 
commission, whether temporary or permanent, however created, and for 
whatever purpose, having the control, management, collection or disburse- 
ment of any public money of any character or description, when in the 
judgment of the state examiner it shall be deemed necessary, and such 
special examinations shall be charged for at the rate of fifteen dollars 
($15.00) per day for each examiner employed for the time actually con- 
sumed, together with necessary transportation. All special examination 
fees or charges so collected by the state examiner and ex-officio superin- 
tendent of banks and paid to the state treasurer, shall be placed in a special 
fund to be known as the special examination fund to be drawn upon by the 
state examiner and ex-officio superintendent of banks to defray the actual 
costs and expenses of such special examinations, but all moneys remaining 
in such special fund at the end of each current year shall be transferred by 
the state treasurer to the general fund. 

In any case where the current examination shall not have been made prior 
to the first day of July of any year, the above fees must be paid as herein 
specified, provided, however, that all examinations shall cover the entire 
period from the date of the last examination. 


History: En. Sec. 2, Ch. 167, L. 1929. 


6014.85. Acceptance and issuance drafts and letters of credit. Every 
bank organized and existing under the laws of Montana, shall have power 
and authority to accept for payment at a future date, drafts drawn upon 
it, by its eustomers, and to issue letters of credit, authorizing holders thereof 
to draw drafts upon it, or its correspondents at sight or on time not exceed- 
ing one (1) year, provided that the total amount of drafts so accepted or 
letters of credit so issued for any one person, firm or corporation, shall not 
at any one time exceed twenty per cent (20%) of the capital and surplus of 
the accepting or issuing bank. 

History: En. Sec. 74, Ch. 89, L. 1927. 


6014.86. Change from state to national bank. Any bank may become 
a corporation for the purpose of carrying on the business of banking within 
this state, pursuant to the provisions of the act of congress “to provide a 
national currency secured by a pledge of United States bonds, and to pro- 
vide for the circulation and redemption thereof,” approved June 3, 1864, 
and of Title 52 of the Revised Statutes of the United States, whenever 
stockholders owning two-thirds (2/3) of the stock of such bank shall have 
voted to become such corporation, or have executed a written consent au- 
thorizing its directors to make the certificate required therefor by the laws 
of the United States, or whenever a majority of the directors of such bank, 
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having been authorized in their discretion to make the change, shall, by a 
vote of such majority, decide to become such corporation; and the cashier 
of such bank shall publish notice thereof for thirty (30) days in such news- 
paper as the directors may select, and send a like printed notice by mail or 
otherwise to all non-voting or dissenting stockholders, and notify the state 
bank examiner of this state that such bank has decided to become a corpora- 
tion under the laws of the United States. 


History: En. Sec. 75, Ch. 89, L. 1927. 


6014.87. Surrender of charter by state bank. Any such bank, which 
will become a corporation for carrying on the business of banking under the 
laws of the United States, shall cease to be a corporation under the laws 
of this state, except that for the term of three (3) years thereafter its cor- 
porate existence shall be deemed to continue for the purposes of prosecuting 
and defending suits by and against it, and of enabling it to close its con- 
cerns, and to dispose of and convey its property. The members of the board 
of directors last in office, when such corporation shall have become a cor- 
poration under the laws of the United States, shall continue to be the board 
of directors of the corporation, with power to take all necessary measures 
to carry out and perfect such organization, by signing the articles of asso- 
elation and the organization certificate, and adopting such regulations as 
may be just and proper and not inconsistent with the acts of congress in 
relation thereto. Such change from a state to a national bank corporation 
shall not release any such bank from its obligations to pay and discharge all 
the liabilities created by law or ineurred by it before becoming a national 
bank corporation, or any tax imposed by the laws of this state up to the 
date of its becoming such national bank corporation, in proportion to the 
time which has elapsed since the next preceding payment thereof. 


History: En. Sec. 76, Ch. 89, L. 1927. 


6014.88. Reduction of capital stock. The directors of such new corpora- 
tion may reduce the capital stock of the bank to its par value by dividing 
the surplus among its stockholders, or may retain such portion of such sur- 
plus as they may deem necessary; and in case of an increase of the capital 
stock under the provisions of the acts of congress, may charge the shares 
of such increased capital stock with a like amount, to place the whole of 
such capital stock on an equality; and may award such new stock, or such 
proportion or fractional parts thereof, to such persons as they shall deter- 
mine are entitled thereto, and as are provided in their articles of association 
and in the acts of congress; but new directors may be chosen at such time 
and in the manner provided in the articles of association and the acts of 
congress. 


History: En. Sec. 77, Ch..89, L. 1927. 


6014.89. Certificate of change to national bank. When any such bank 
has decided to become a corporation under the laws of the United States, the 
directors shall immediately thereafter execute and transmit to the comp- 
troller of the currency the proper certificate and other instruments for its 
conversion into a national bank corporation under the laws of the United 
States. When any such bank shall have become authorized to commence the 
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business of banking under the laws of the United States, all the property of 
such bank shall immediately, by act of law, and without any conveyance or 
transfer, be vested in and become the property of the national bank cor- 
poration, into which such bank shall have been converted. 


History: En. Sec. 78, Ch. 89, L. 1927. 


6014.90. Reorganization of national bank as state bank. Any national 
bank authorized to dissolve, and which shall have taken the necessary steps 
to effect dissolution, may reorganize as a state bank upon the consent in 
writing of the owners of two-thirds of the capital stock of such bank, and 
with the approval of the state superintendent of banks. The stockholders 
shall make, execute, and acknowledge articles of incorporation as required 
by the laws of the State of Montana, and shall set forth therein the said 
written consent of such stockholders. Upon the filing of said articles as 
provided by law, and upon the approval of the superintendent of banks, 
such bank shall be deemed to be reorganized under this act, and thereupon 
all assets, real and personal, of such dissolved national bank shall be vested 
in and become the property of such reorganized state bank, subject to all 
habilities of such national bank not liquidated before such reorganization. 


History: En. Sec. 79, Ch. 89, L. 1927. 


6014.91. Liability of bank paying forged check. No bank shall be liable 
to a depositor for the payment by it of a forged or raised check unless, 
within thirty days after the receipt by the depositor of the voucher of such 
payment, such depositor shall notify the bank that the check so paid is 
forged or raised. 


History: En. Sec. 80, Ch. 89, L. 1927. 


6014.92. Presentation checks—time for. Where a check or other in- 
strument payable on demand at any bank or trust company doing business 
in this state is presented for payment more than six months after its date, 
such bank or trust company may, unless expressly instructed by the drawer 
or maker to pay the same, refuse payment thereof and no lability shall 
thereby be incurred to the drawer or maker for dishonoring the instrument 
by non-payment. 

History: - En. Sec. 81, Ch. 89, L. 1927. 


6014.93. Unincorporated banks—designation of name. It shall be un- 
lawful for any person or persons in anywise to conduct a commercial bank- 
ing business, or a banking business of discount and deposit, within the state 
of Montana, in the capacity of an individual or of a co-partnership or of an 
unincorporated association, unless the name under which such bank. is 
known and conducted shall contain the name of such individual, or the name 
of at least one actual and responsible member of such co-partnership or as- 
sociation, in addition to which name there shall be no other designation 
than the words “bank of”, “banking house of”, “banker”, or “bankers”. 
Nothing in this section shall apply to any person, firm or association now 
conducting a private banking business in this state, which bank is now 
authorized by the state banking department to do a banking business. 


History: En. Sec. 82, Ch. 89, L. 1927. 
171 


6014.94-6014.96 BANKS AND BANKING Ch. 24 


6014.94. Financial condition required of unincorporated bank. Every 
such individual, co-partnership, or association intending to conduct such 
bank or banking business within the state of Montana, shall, before the re- 
ceipt of any money whatsoever on deposit, actually own and possess, within 
the state of Montana, approved property or assets not exempt from execu- 
tion of the minimum value of not less than twenty thousand dollars 
($20,000.00) ; in cities and towns having a population of over two thousand 
(2,000) and less than five thousand (5,000), the sum of thirty thousand 
dollars ($30,000.00) ; in cities having a population of five thousand (5,000) 
and less than ten thousand (10,000), the sum of fifty thousand dollars 
($50,000.00) ; in cities having ten thousand (10,000) population and less 
than twenty-five thousand (25,000) the sum of seventy-five thousand dollars 
($75,000.00) ; in all cities having a population of twenty-five thousand 
(25,000) or over, the sum of one hundred thousand dollars ($100,000.00) ; 
which financial condition must appear and be carried on the books of any 
such bank or banks. Such requirement shall extend and be applicable sep- 
arately to each and every private bank conducted by any person, co-part- 
nership, or association, and no asset or assets shall appear on the books of 
more than one bank. 


History: En. Sec. 83, Ch. 89, L. 1927. 


6014.95. Private banks subject to inspection by state examiner. Every 
private bank, corporation, or association, conducting a banking business 
within the state.of Montana, operating under the foregoing provisions, shall 
be subject to examination and visitations of the state examiner once each 
year, and oftener when deemed necessary by said examiner, who shall have 
full power and authority to investigate and examine all books, papers, and 
effects of any such bank or banking house for the purpose of ascertaining 
the financial condition of any such bank or banks, and shall have the power 
in aid thereof to administer oaths to any person or persons, or the agent or 
employees of any person or persons conducting such bank or banking 
business. 


History: En. Sec. 84, Ch. 89, L. 1927. 


6014.96. Information obtained by state examiner to be deemed confi- 
dential—penalty for the violation thereof. Any knowledge or information 
gained or discovered by the state superintendent of banks, in pursuance of 
his powers or duties as herein prescribed, shall be deemed confidential in- 
formation of the state examiner’s office only, and such information shall not, 
except as herein provided, be imparted to any person or persons who are 
not officially associated in and with the office of the state examiner, and 
such information shall be used by the state examiner only in the furtherance 
of his official duties, except that it shall be lawful for the department to 
exchange information with the federal banking department and depart- 
ments of other states and to furnish information to prosecuting officials who 
require the same for use in pursuit of official duties. Any state examiner or 
deputy, assistant, or clerk in his employ, who violates any of the provisions 
of this section, or wilfully makes a false official report as to the condition 
of any bank, shall be removed from office, and shall also be deemed guilty 
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ot a felony, and upon conviction thereof shall be punished by a fine of not 
exceeding one thousand dollars ($1,000.00), or by imprisonment in the state 
penitentiary for not exceeding five (5) years, or by both such fine and 
imprisonment. 


History: En. Sec. 85, Ch. 89, L. 1927. 


6014.97. Report of private bank. The cashier of any bank doing busi- 
ness under the provisions of this act, when so directed by the state superin- 
tendent of banks, shall make a report to the said superintendent of banks 
at his call; which report shall not be made less than three (3) times during 
each year, and which said report shall not be made less than two (2) calen- 
dar months apart, which said reports shall be made in a form prescribed 
by the superintendent of banks, verified by the oath or affirmation of said 
eashier, which said statements or reports must contain a full abstract of the 
general accounts of the bank, and exhibit under appropriate head the re- 
sources and liabilities thereof, so as to plainly show all of the resources and 
habilities of said bank, and the amount at any time thereof, which said 
statements shall be transmitted to the superintendent within five (5) days 
after the receipt of the request or requisition therefor. Said report, in such 
condensed form as may be required by said superintendent, must be pub- 
lished once in a newspaper of general circulation in the place where said 
bank is located, or if there be no newspaper of general circulation published 
in said place, then in the nearest newspaper available, which publication 
must be at the expense of the bank making said report, and such proof of 
publication of the said report shall be furnished as may be required by the 
said superintendent. The superintendent of banks shall also have power 
to call for special reports from any particular bank whenever in his judg- 
ment the same are necessary under the provisions of this act. 


History: En. Sec. 86, Ch. 89, L. 1927. 


6014.98. Receiving deposits by insolvent bank—making false entries. 
Any person, or the members of any co-partnership or banking association, 
wilfully or knowingly receiving deposits, money, or commercial papers, cir- 
eulating as money, when such person or co-partnership or banking associa- 
tion is insolvent or who subscribes or makes any false statement, or entries 
in the books of any such bank, or who knowingly subscribes or exhibits any 
false papers, with the intention of deceiving any person authorized to exam- 
ine the condition of any bank provided for in this act, or who wilfully sub- 
scribes or makes false reports to the superintendent of banks, shall be guilty 
of a felony, and shall be punishable by imprisonment in the state prison for 
a term not exceeding five (5) years. 


History: En. Sec. 87, Ch. 89, L. 1927. 


6014.99. Bank insolvent when. A bank is insolvent within the meaning 
of this act when all of its capital, surplus and undivided profits are absorbed 
in losses and the remaining assets are not sufficient to pay and discharge 
its contracts, debts, and engagements. 


History: En. Sec. 88, Ch. 89, L. 1927. 
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6014.100. Liability on items forwarded. Any bank operating in the 
state of Montana, and receiving for collection or deposit any check, note, 
draft, or negotiable instrument, may send such check, note, draft or nego- 
tiable instrument for collection direct to the bank on which it was drawn 
or at which it is payable, and it or its agent may accept a bank draft in pay- 
ment of or in remittance for such check, note, draft, or negotiable instru- 
ment, and neither the forwarding bank nor its agent using due diligence 
shall be held liable for any loss resulting from the acceptance of bank draft 
in lieu of cash, nor for the failure of the drawee bank to remit for such 
item, nor for the non-payment of any bank draft accepted in payment or as 
a remittance from the drawee bank. The obligation of the maker upon any 
such check, note, draft or negotiable instrument so handled for collection 
shall not be discharged by the charging of such item to him on the books of 
the drawee bank or by the surrender of any such item to him by the drawee 
bank, or unless or until such remittance draft be paid. 


History: En. Sec. 89, Ch. 89, L. 1927. 


6014.101. Same—what constitutes due diligence. When a check, draft, 
note or negotiable instrument is deposited in a bank for eredit or for collec- 
tion, it shall be considered due diligence on the part of the bank of deposit, 
in the collection of any such item (check, draft, note or negotiable instru- 
ment so deposited), to forward en route the same not later than the follow- 
ing banking business day. 

History: En. Sec. 90, Ch. 89, L. 1927. 


6014.102. Superintendent to make rules and regulations. The super- 
intendent of banks shall have the power to adopt and promulgate uniform 
rules and regulations to govern the examination and reports of banks 
and prescribe the form in which such banks shall report their assets, liabil- 
ities and reserves. 

History: En. Sec. 91, Ch. 89, L. 1927. 


6014.103. Special examination defined. Any examination made by the 
superintendent of banks otherwise than in the ordinary routine of the 
department, and because in his opinion the condition of the bank requires 
such examination, and every examination made at the request of the 
board of directors or stockholders of any bank shall be deemed a special 
examination. 


History: En. Sec. 92, Ch. 89, L. 1927. 


6014.104. Examination at request of directors. When requested in 
writing, upon the authority of a majority of the board of directors of any 
bank to make an examination of such bank, the superintendent of banks 
shall do so. 


History: En. Sec. 93, Ch. 89, L. 1927. 


6014.105. Consolidation of banks. Any two or more banks doing busi- 
ness in this state, may, with the approval of the superintendent of banks, 
in the case of state banks, consolidate, join and merge into one bank under, 
into and with the charter of either existing bank hereinafter referred to 
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as the consolidated bank, on such terms and conditions as may be lawfully 
agreed upon by a majority of the board of directors of each bank proposing 
to consolidate, and be ratified and confirmed by the consent in writing of 
the shareholders of each such bank owning at least two-thirds of its capital 
stock outstanding; provided, that the capital stock of such consolidated 
bank shall not be less than that required under existing law for the organ- 
ization of a bank of the class of the largest of the banks so consolidating. 


Upon such consolidation the corporate franchise, corporate life, being and 
existence, and the corporate rights, powers, duties, privileges, franchises 
and obligations, including the*rights, powers, duties, privileges and obliga- 
tions as trustee, executor, administrator, guardian and all and every right, 
power, duty, privilege and obligation as fiduciary, together with title to 
every species of property, real, personal and mixed, of such consolidating 
bank and banks shall, without the necessity of any instrument of transfer, 
be and become merged and continued in and held, enjoyed and/or assumed 
by the consolidated bank, and such consolidated bank shall have and enjoy 
the right equal as to priorities with any other applicant to appointment by 
the courts to the offices of executor, administrator, guardian and/or trustee 
under any will or other instrument made prior to such consolidation and 
by which will or instrument such consolidating bank was nominated by 
the maker to such office. 


The word “bank” or ‘‘banks” as used in this section, shall be held to 
include commercial banks, savings banks, trust companies, investment 
companies and other such corporations carrying on the business of banking, 
trust company or investment company under the laws of this state or doing 
business in this state under the national banking laws of the United States. 


History: En. Sec. 94, Ch. 89, L. 1927; amd. Sec. 1, Ch. 108, L. 1931. 


6014.106. ‘Taxes on banks which have ceased to do business as banks. 
Whenever any bank ceases to do business as a bank no taxes shall be levied 
or collected in accordance with the laws governing the assessment of banks, 
but its property shall be assessed in accordance with the laws. governing the 
assessment of similar property of private corporations. 


History: En. Sec. 95, Ch. 89, L. 1927. 


6014.107. Attachments prohibited. No property owned by any bank, 
organized under the laws of the state of Montana, shall be subject to at- 
tachment. 

History: En. Sec. 96,-Ch. 89, L. 1927. 


6014.108. Conversion surplus and undivided profits to capital. A bank 
having a surplus and undivided profits equal to or in excess of fifty per 
centum (50%) of its capital stock, may increase its capital stock by the 
issuance of new stock for a part of said surplus and undivided profits. 
Said increase may be made by the vote of two-thirds (2/3) of the stock 
in person or by proxy, either at a regular annual stockholders’ meeting 
or at a meeting called for said purpose in accordance with the by-laws of 
the corporation. All increases of capital stock made under this section 
must be accomplished in such a manner as to conform to the requirements. 
of this act as to surplus of banks when first incorporated. New capital 
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stock when issued by a bank against its surplus and undivided profits may 
be issued without the payment of cash therefor, but the same shall be 
charged upon the books of the bank and in the statements thereof against 
surplus and undivided profits in such a manner that the combined capital, 
surplus and undivided profits shall not be reduced by the issuance of 
said new stock. Whenever a bank shall have voted to issue any stock as 
contemplated in this section, it shall certify such action to the superintendent 
of banks, who shall within thirty (30) days, approve or reject the plan. 
His action shall be final and written notice thereof shall be given to the 
bank. If the superintendent of banks approves of the issuance of said 
new stock and so notifies the bank, it shall thereupon file certificate thereof 
with the county clerk and recorder of the county wherein the bank is 
located and with the secretary of state of the state of Montana. Upon 
said filing with the secretary of state, the increase shall become effective. 


History: En. Sec. 97, Ch. 89, L. 1927. 


6014.109. Superintendent to examine trusts. It shall be the duty of the 
state superintendent of banks as a part of the examination of trust com- 
panies and banks to check all trusts, trust funds and trust and estate 
accounts held in the possession and control of the bank or trust company. 


History: En. Sec. 98, Ch. 89, L. 1927. 


6014.110. Extent assets may be pledged. No bank, banker or bank 
officer shall, except as otherwise authorized by law, pledge or hypothecate 
as collateral security for money borrowed, its assets in a ratio exceeding 
one and one half times the amount borrowed (except as otherwise author- 
ized by the superintendent). 


History: En. Sec. 99, Ch. 89, L. 1927. 


6014.111. Superintendent make rules. The superintendent of banks 
shall have the authority to make and promulgate reasonable rules and 
orders in the matter of bookkeeping and accounting by state banks, inelud- 
ing the keeping of reasonable credit information or information in con- 
nection with assets, and for information in connection with charged off 
items. 


History: En. Sec. 100, Ch. 89, L. 1927. 


6014.112. Branch bank prohibited. No bank shall maintain any branch 
bank, receive deposits or pay check, except over the counter of and in its 
own banking house. Provided, that nothing in this section shall prohibit 
ordinary clearing house transactions between banks. 


History: En. Sec. 101, Ch. 89, L. 1927. 


6014.113. Past due and doubtful paper. Every bank carrying any bad 
debt, or a debt of doubtful value, as an asset, shall upon the request or 
demand of the superintendent of banks collect the same, or put it in good 
bankable condition, or charge it out of its books. 


History: En. Sec. 102, Ch. 89, L. 1927. 


6014.114. Reserve—reports on. It shall be the duty of any bank 
whose reserve shall drop below the legal requirements to report the matter 
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to the superintendent of banks immediately and as often thereafter as 
the superintendent shall ask for said report. 


History: En. Sec. 103, Ch. 89, L. 1927: 


6014.115. Payment to foreign administrator. Any bank doing business 
in this state may pay any money remaining to the credit of a deceased 
depositor or deliver any personal property in its possession belonging to 
such deceased depositor to an administrator or executor of such depositor 
duly appointed and qualified in another state, provided no demand therefor 
shall have been previously made by an administrator or executor appointed 
in any county of this state, and such payment shall discharge the bank 
making the same from its liability on account of such deposit. 


History: En. Sec. 104, Ch. 89, L. 1927. 


6014.116. Bonding of employees. It shall be the duty of the board of 
directors of every bank to require that all officers and employees of banks 
whose duty includes the handling of moneys, notes, bonds, credits and cash 
items, and whose duties include bookkeeping and/or the making of entries 
in relation to the business of the bank and its customers, be bonded. The 
board of directors shall by order duly entered upon the minutes books of 
the board designate the officers and employees to be bonded and the 
amount of bonds to be given. Such action as to the personnel and amount 
and the surety company or sureties to be subject to approval by the state 
superintendent of banks, the bonds to be in such form as shall be provided 
or approved by the state superintendent of banks, the bonds to be ap- 
proved by the president of the bank and his action reported to the 
board of directors; all bonds required by this section to be kept in the 
eustody of the bank subject to inspection by examiners from the office of 
the superintendent of banks; provided, as far as possible, they shall not 
be placed in the custody of the officer or employee for whom the same is 
given. 

History: En. Sec. 105, Ch. 89, L. 1927; amd. Sec. 145, L. 1931. 


6014.117. Corporate existence—cease when. The charters and the cor- 
porate existence of banks shall cease automatically and become non-existent 
upon the completion of liquidation of the affairs of said bank whether 
accomplished voluntarily or through legal process. For the purposes of 
this section a bank’s affairs shall be considered liquidated and completed 
when all of its property of every kind has been sold or applied toward 
the payment of its obligations, and the corporation is left without property 
in existence or in reasonable expectancy. 


History: En. Sec. 106, Ch. 89, L. 1927. 


6014.118.. Bank advertising before issuance of charter. It shall be un- 
lawful for any individual, firm or corporation to advertise, publish or 
otherwise promulgate that it is engaged in the banking business without 
first having obtained authority from the department of banking, as herein 
provided. Any such individual, or member of such firm, or officer of any 
such corporation so offending, shall be deemed cuilty of a misdemeanor, 
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and upon conviction thereof, shall be punished as provided by the laws of 


this state. 
History: En. Sec. 107, Ch. 89, L. 1927. 


6014.119. Right of examination by stockholder. No stockholder of any 
bank incorporated under the laws of this state who is not a director shall 
have the right to inspect the books and records of such bank showing its 
transactions with any of its customers, but any such stockholder shall have 
the right to inspect during business hours the general statement book show- 


ing the general assets and liabilities of such bank. 


History: En. Sec. 108, Ch. 89, L. 1927. , 


Constitutionality 


This section, which, by denying to a 
stockholder in a state bank, the right to 
inspect certain of its books, in effect pro- 
hibits bank officials from divulging semi- 
confidential information they receive as 
to the financial standing of the bank’s 
customers, held not a special law (Sec. 26, 
Art. V, Const.), nor one making an un- 
reasonable classification in making the Act 
applicable only to state banks. State v. 
State Bank of Moore et al., 90 M 539, 548 
et seq., 4 P 2d 717. 


Id. Since Congress alone has the power 
to regulate the internal affairs of na- 
tional banks, and by its failure to declare 
upon the right of a stockholder in such a 
bank to inspect its books and records, left 
the common law on that subject in force, 
this section, limiting the right of inspec- 
tion to stockholders in state banks, may 
not be held unconstitutional as diserim- 
inatory because not extending the same 
right to stockholders in all banks doing 


Operation and Effect 


A stockholder in a state bank who seeks 
to compel officers of the bank to permit 
inspection of the bank’s books and records, 
proceeding under this section, which grants 
such right as to the general statement 
book showing the bank’s general assets 
and liabilities, excluding others, must in 
his petition for a writ of mandate allege 
that the books and records enumerated 
in his demand do not contain information 
proscribed by the act. State v. State Bank 
of Moore et al., 90 M 539, 548 et seq., 4 
Po2ds7 17. 


Id. Held, that if the rule declared by 
some courts that, since the granting of 
a writ of mandate is largely a matter of 
discretion, the remedy may be denied © 
where it involves determination of the 
constitutionality of a statute, is sound, it 
is inapplicable (for reasons stated) in a 
case where the writ is sought to compel 
permission to inspect books and records of 
a state bank. by a stockholder: under this 


business in the state. section. 


6014.120. Removal of directors, officers, or employees. Any director, 
officer or employee of any bank found by the superintendent, after exam- 
ination, to be negligent, dishonest, reckless or incompetent, shall be removed 
from office by the board of directors of such bank on the written order of 
the superintendent, and if the directors neglect or refuse to remove such 
director, officer or employee, in event any losses accrue to such bank there- 
after by reason of the negligence, dishonesty, recklessness or incompetency 
of such director, officer or employee, such written order of the superin- 
tendent shall be deemed to be conclusive evidence of the negligence of 
the directors failing to act upon the same as herein provided in any action 
brought against them, or any of them, by a depositor or creditor for recovery 
of such losses. 

History: En. Sec. 109, Ch. 89, L. 1927. 


6014121. Borrowing money—limitations. No bank shall borrow money, 
except to meet its seasonal requirements or unexpected withdrawals. Pro- 
vided, that at no time shall the bills payable and rediscounts of any bank 
be permitted to exceed in the aggregate an amount equal to the capital 
and surplus of such bank, except with the written consent of the superin- 
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tendent, first had and obtained. Whenever it shall appear to the superin- 
tendent that a bank is borrowing money in excess of the above limitation, 
or for the purposes other than as specified above, he may require it to 
reduce such borrowing within a time to be fixed by him. 


History: En. Sec. 110, Ch. 89, L. 1927. 


6014.122. No certificate of deposit to issue for borrowed money. No 
bank shall issue its certificate of deposit for the purpose of borrowing 
money or make partial payments upon any certificate of deposit. - 

History: En. Sec. 111, Ch. 89, L. 1927. 


6014.123. Giving security for deposit prohibited. It shall be unlawful 
for any bank to pledge, mortgage or hypothecate to any depositor any of 
its real or personal property as security for any deposit and any pledge, 
mortgage or hypothecation made in violation thereof shall be unenforceable; 
provided, however, that this provision shall not apply to any deposits of 
moneys of the United States and public funds deposited in accordance 
with the provisions of any depository act of this state, or the United States. 

History: En. Sec. 112, Ch. 89, L. 1927. References . 
Ainsworth v. Kruger, 80 M 468, 476, 260 
: P 1055. 
~6014.124. Penalty for unlawful hypothecation of property received. 
Any officer or employee of any bank doing business in this state, who, 
except in the manner authorized by law or the contract of the parties, 
hypothecates, pledges, or in any way alienates any notes, stocks, bonds, 
mortgages, securities or any other property coming into his hands or into 
the possession of said bank as collateral, for safekeeping or'in any other 
manner, and to which the bank has not acquired full title, shall be guilty 
of embezzlement, and upon conviction thereof shall be punished as for 
other felonies. 


History: En. Sec. 113, Ch. 89, L. 1927. 


6014.125. Concealment of loans and discounts. Any officer or employee 
of any bank who intentionally conceals from the directors of such cor- 
poration or committee thereof where the directors have delegated authority 
to a committee to pass on loans and discounts, any discount or loan made 
by and in behalf of the corporation or from its assets between the regular 
meetings of its board of directors or committee, the purchase of any security, 
the sale of any of its securities, or any guarantee, repurchase agreement 
or any other agreement whereby the corporation is obligated, during the 
same period, is guilty of a misdemeanor, and on conviction, must be im- 
prisoned in the county jail for not more than twelve (12) months for each 
offense, and may also be fined not more than five hundred dollars ($500.00), 
at the discretion of the court. 


History: En. Sec. 114, Ch. 89, L. 1927. 
6014.126. Transaction on holidays. Nothing in any law of this state 


shall in any manner whatsoever affect the validity of, or render void or 
voidable, the payment, certification or acceptance of a check or other 
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negotiable instrument, or any other transaction by a bank in this state, 
because done or performed during any time other than regular banking 
hours or on a legal holiday; provided, that nothing shall be construed 
herein to compel any bank in this state, which by law or custom is entitled 
to close at twelve noon on any Saturday, or-for the whole or part of any 
legal holiday, to keep open for transaction of business, or to perform any 
of the acts or transactions aforesaid on any Saturday after such hour or 
on any legal holiday except at its option. 


History: En. Sec. 115, Ch. 89, L. 1927. 


6014.127. Time limit on stop payment. No revocation, countermand, 
or stop-payment order relating to the payment of any check or draft against 
an account of a depositor in any bank doing business in this state shall 
remain in effect for more than ninety (90) days after the service thereof on 
the bank, unless the same be renewed, which renewals shall be in writing 
and which renewals shall be in effect for not more than ninety (90) days 
from date of service thereof on the pans but such renewals may be made 
from time to time. 

All notices affecting checks upon which revocation, countermand, or 
stop-payment order have been made at the time of the taking effect of 
this act shall not be deemed to continue for a period of more than ninety 
(90) days thereafter. 

History: En. Sec. 116, Ch. 89, L. 1927. 


6014.128. Embezzlement. Any banker, officer, director or employee of 
any bank who-.embezzles or abstracts or misapplies any of the moneys, funds, 
credits, or property of the bank when owned by it or held in trust; or 
who issues or puts forth any certificate of deposit, draws any order or 
bill of exchange, makes any acceptance, assigns any note, bond, draft, bill 
of exchange, mortgage, judgment or decree, with intent, in any case to 
injure or defraud the bank or any person or corporation, or to deceive any 
officer of the bank, or any other person, or any one appointed to examine 
the affairs of such bank, or any person, who with like intent, aids or abets 
any officer, clerk or employee in the violation of this section, shall be 
guilty of a felony and upon conviction thereof, shall be imprisoned in the 
state penitentiary for a period of not exceeding twenty (20) years. 

History: En. Sec. 117, Ch. 89, L. 1927. 


6014.129. False statement to obtain loan. Whoever shall make any 
statement, knowing it to be false, for the purpose of obtaining for himself 
or for any other person, firm, corporation, or association a loan of money 
from any bank, or for the purpose of gaining an extension of time of 
payment of any debt due such bank, shall be punished by a fine of not 
more than one thousand dollars ($1000.00) or by imprisonment in the 
county jail for not more than one year, or both. 

History: En. Sec. 118, Ch. 89, L. 1927. 


6014.130. Persons previously convicted under banking laws. It shall. 
be unlawful for any one having been convicted of the violations of the 
banking laws of any state or nation, to accept employment in a bank in 
this state, without first stating said facts to the directors of said bank. 
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No such person shall be employed in any bank without the approval of the 
superintendent of banks, granted in writing after a full consideration of 
the facts. 


History: En. Sec. 120, Ch. 89, L. 1927. 


6014.131. Grounds for closing bank. Whenever it shall appear to the 
superintendent of banks that: 


(1) Any bank has wilfully violated its charter or any law of this state; 
or, 


(2) Has wilfully violated any general rule or regulation of the superin- 
tendent, made in accordance with law;; or, 


(3) That the capital of any bank is impaired or for any reason is below 
the amount required by law and has not been made good after notice, as 
provided by law, or without such notice, in event a majority of the board 
of directors of such bank notify the superintendent in writing that the same 
cannot be made good; or, 


(4) That such bank cannot meet or has failed to meet its liabilities or 
any of the same, as they become due in the regular course of business; or, 


(5) That its reserve has fallen below the amount required by law and 
it has failed to make good such reserve within thirty (30) days after being 
requested to do so by the superintendent, or, without such notice, if a ma- 
jority of the directors, in writing, notify the superintendent that such re- 
serve cannot be made good within thirty (80) days, or if it is continually 
allowing its reserve to fall below the required amount; or, 


(6) That it is conducting business in an unsafe and unauthorized 
manner, or is in an unsafe or unsound condition; or, 


(7) It has refused to submit its papers, books and concerns to the in- 
spection of the superintendent or his authorized agent or representative; or, 


(8) That any officer of such bank has refused to be examined on oath 
touching the affairs, business or concerns of any bank insofar as such re- 
late to the solvency of the bank or matters having to do with the supervision 
by the superintendent. 


The superintendent himself, or his duly authorized agent upon express 
authority from the superintendent, may, in his discretion close said bank 
and take possession of all the books, records, assets and business of every 
description of such bank, and hold the same and retain possession thereof 
until such bank shall be authorized by him to resume business, or its affairs 
be liquidated as herein provided, and he shall do so in cases where a bank 
comes into his hands voluntarily, or in the manner provided by law. 

The powers and authority conferred on the superintendent by this sec- 
tion, except in cases of voluntary surrender, shall be considered as discre- 
tionary and not as mandatory, and so long as a superintendent acts in good 
faith in the matter, neither he nor his deputies shall be held liable civilly 
or criminally or upon their official bonds in any action taken thereunder 
or for any failure to act thereunder. 


History: En. Sec. 121, Ch. 89, L. 1927. 
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6014.132. Penalty for closing bank with criminal intent. If any super- 
intendent of banks or official in the department of banking, shall, as a 
result of malice or for personal gain, declare any bank insolvent, he shall, 
upon conviction thereof, be subject to punishment by fine not exceeding one 
thousand dollars ($1,000.00) or imprisonment in the county jail not ex- 
ceeding one (1) year, or both, within the discretion of the court and shall 
forfeit his office. 

History: En. Sec. 122, Ch. 89, L. 1927. 


6014.133. Bank may be placed in superintendent’s possession. Any bank 
may place its affairs and assets under the control and in the possession of 
the superintendent by posting a notice on the front door of such bank, in- 
dicating that said bank is in his hands, which notice shall be signed, in 
their own handwriting, by a majority of the directors in office of such bank. 
Immediately upon the posting of such notice by any bank, it shall notify 
the superintendent thereof. 

History: En. Sec. 123, Ch. 89, L. 1927. 


6014.134. Effect of posting notice. The posting of such notice by the 
directors of any bank, or of a like notice signed by the superintendent, shall 
be sufficient to place all assets and property of such bank, of whatever na- 
ture and wherever situate, in possession of the superintendent, and shall op- 
erate as a bar to any attachment or any other legal proceedings against 
such bank or its assets, and no valid lien or claim can be acquired or created, 
or transfer or assignment made in any manner, binding or affecting any of 
the assets of such bank after the posting of such notice or after taking 
possession of any bank by the superintendent without his consent. 


History: En. Sec. 124, Ch. 89, L. 1927. brought against the superintendent of 


Action to Establish Claim As Preferred 
Against Superintendent of Banks Proper 


An action to recover on a preferred 
claim against an insolvent bank may, un- 
der this section, and section 6014.137, be 


6014.135. Taking possession of bank—notice. 


banks, as against the contention that it 
must be brought against the bank. Cater- 
pillar Tractor Co. v. Johnson, 99 M 269, 
277, 43 P 2d 670. 


) 


On taking possession 


of the assets and business of the bank, the superintendent shall, in addition 
to posting notice thereof on the front door of such bank as aforesaid, also 
notify at once, personally or by wire, all corresponding banks, and any and 
all persons or corporations known to him to be holding or in possession of, 
any of the estate of such bank. 

History: En. Sec. 125, Ch. 89, L. 1927. 


6014.136. Resumption after closing. After the superintendent has taken 
possession of any bank, he may permit such bank to resume business upon 
such conditions as may be approved by him. 

History: En. Sec. 126, Ch. 89, L. 1927. 


6014.137. Powers of superintendent on closing bank. Upon taking the 
assets and business of any bank into his possession, the superintendent is au- 
thorized to collect all moneys due to such bank, and to do such other acts 
as are necessary to conserve its assets and business, and he shall proceed to 
liquidate the affairs thereof. He shall have general and inclusive power 
and authority, except as otherwise limited by the terms of this act, to do any 
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and all acts, to take any and all steps necessary, or, in his discretion, desira- 
ble for the protection of the property and assets of such bank and the speedy 
and economical liquidation of the assets and affairs of such bank and the 
payment of its creditors, or for the re-opening and resumption of business 
by said bank, where that is practicable or desirable. He may institute, in 
his own name as superintendent, or in the name of the bank, such suits and 
actions and other legal proceedings as he deems expedient for such purposes, 
and by making application to the district court of the county in which such 
bank is located, or to the judge thereof, in chambers, may procure an order 
to sell, compromise or compound any bad or doubtful debt or claim, and to 
sell and dispose of any or all the assets, which sale may be made to stock- 
holders, officers, directors, or others interested in such bank, on consent of 
the court. On such court proceedings the bank shall be made a party by 
notice issued on order of the court or judge, in lieu of summons, and served 
upon some officer of the bank, if any there be in the county, but if no 
officer ean be found in the county then the same shall be posted in manner 
and form the same as probate notices, that is, in three (3) public places in 
the county for at least ten (10) days before the day of hearing thereon. 
The hearing of any such application or petition by the superintendent may 
be had at any time, either in term or vacation in court, or in chambers, as 
the court may order, after said bank has had five (5) days’ notice of such 
application, or the notice has remained posted for at least ten (10) days. 
History: En. Sec. 127, Ch. 89, L. 1927. brought against the superintendent of 


Action to Establish Claim as Preferred banks, as against the contention that it 


Against Superintendent of Banks Proper must be brought against the bank. Cater- 


ve F pillar Tractor Co. v. Johnson, 99 M 269 
An action to recover on a _ preferred 277, 43 P 2a 670. ? : 


claim against an insolvent bank may, un- 
der section 6014.134, and this section, be 


6014.138. Recourse of aggrieved bank. Any bank deeming itself ag- 
grieved by the action of superintendent in taking possession of its assets 
or closing its doors may, within ten (10) days after such possession 
shall have been taken, apply to the district court of the county in which its 
principal place of business is located, or to the judge thereof in chambers, 
to enjoin further proceedings by the superintendent, and the court or the 
judge thereof in chambers, after notifying the superintendent to appear at 
a specified time and place to show cause why further proceedings should 
not be enjoined, and after hearing the allegations and proofs of the parties, 
and determining facts, may, on the merits, dismiss such application, or en- 
join the superintendent from further proceeding and direct him to surren- 
der the business and assets of said bank. Such application for injunction 
may be heard at any time after five (5) days’ notice from the time of serv- 
ice on said superintendent, in the discretion of the court, or the judge there- 
of, or at any time prior thereto by the consent of the superintendent. Ap- 
plication therefor shall be made on the verified complaint of the bank, in 
the ordinary form used in civil actions in district court, and a copy of such 
complaint shall be served on the superintendent with the order to show 
cause. The superintendent shall, at least two (2) days before the time set 
for hearing, file in the cause, and serve upon counsel for plaintiff an answer 
to the complaint, also in the ordinary form used in civil actions in the dis- 
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trict court. Demurrers and motions directed to pleadings are not permis- 
sible in proceedings had under this section, but any questions raised by de- 
murrer or motion in other actions may be raised in the answer. On the 
issues thus made on the complaint and answer, the court, or the judge 
thereof at chambers, at the time fixed for showing cause, or at such other 
time to which he, in his discretion, may continue the same, shall try the mat- 
ter on the merits by hearing the allegations and proofs of the parties, in 
the same manner as on the trial of ordinary civil actions in the district 
court, and the rules governing the trial of ordinary civil actions and for 
the production and taking of evidence and hearing the examinations of wit- 
nesses and the entry of findings and judgments therein, shall prevail. In 
event the superintendent makes no appearance in the time limited, the court 
shall enter his default and proceed to hear the proofs of the plaintiff in ike 
manner as in civil actions under similar circumstances, and enter judgment 
accordingly. The judgment entered either after hearing on the merits or by 
default, shall be final judgment from which either party shall have the 
right, by notice filed within twenty (20) days after entry, to appeal to the 
supreme court, in the same manner as from final judgment in a civil action. 
Provided, however, that during the pendency of such litigation the superin- 
tendent of banks shall take such action in relation to the assets of said bank 
as 1s necessary to conserve them. 


History: En. Sec. 128, Ch. 89, L. 1927. 


6014.139. Superintendent may appoint agents. The superintendent 
may, under his*hand and seal, appoint and authorize an agent to assist him 
or act for him in the performance of any powers or duties hereunder, the cer- 
tificate of appointment to be filed in the office of said superintendent, and a 
certified copy thereof delivered to such agent. Such agent and other em- 
ployees hereinafter mentioned, shall receive a salary, to be fixed as herein- 
after provided, for the time he is actually engaged in the performance of 
such duties. The superintendent may also employ such attorneys and pro- 
cure such expert accountants and other experts, assistants and employees as 
may be necessary in the liquidation and distribution of the assets of any such 
bank, and the performance of his duties hereunder, and may retain such of 
the officers or employees of such bank as he may deem necessary. He shall 
require from the agent appointed by him and from such of the assistants 
as will have charge of any of the assets of the bank such security for the 
faithful discharge of their duties as he may deem proper. 


Provided, further, that the superintendent may also designate any one of 
the examiners of the department of banking as a general liquidating agent, 
with his office in the department of banking, for the purpose of liquidating 
any one or all state banks in the process of hquidation, and for the purpose of 
conducting such liquidation under the direction of said superintendent ; and 
may authorize the said liquidating agent to employ such clerical help as 
may be necessary. Such liquidating agent shall receive a salary to be fixed 
by the superintendent of banks, not to exceed three thousand six hundred 
dollars ($3,600.00) per year, and necessary traveling and hotel expenses 
incurred in the performance of his official duties. The salary of the liquidat- 
ing agent and necessary clerical assistance, and other expenses incurred by 
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the said liquidating agent shall be borne equally and ratably by the bank 
or banks in process of liquidation under such agent’s charge in proportion 
to the total amount of resources of each of such banks. The funds for such 
expenses shall be raised by assessing each bank in ratio herein set forth 
and paying such expenses direct to the persons entitled thereto, without de- 
positing any of such funds in the state treasury. 


History: En. Sec. 129, Ch. 89, L. 1927. 


6014.140. Compensation of agents and attorneys. The compensation of 
the agents, appointed by the superintendent, and of attorneys, expert ac- 
ecountants and other assistants, and all expenses of liquidation and distribu- 
tion of a bank whose assets and business shall be taken possession of by the 
superintendent, shall be fixed by the superintendent, but subject to be ap- 
proved by the judge of the district court of the county in which the bank is 
located, on notice of such bank, and the superintendent of banks shall upon 
written request of said district judge supply semi-annual statements show- 
ing the condition of said bank in process of liquidation. Except in cases 
of emergency, the compensation to be paid to attorneys and expert ac- 
countants shall be fixed and approved before services are rendered. When 
the compensation shall have been so fixed and approved and the services 
rendered, the same shall be paid out of the funds of such bank in the hands 
of the superintendent, and shall be a proper charge and len on the assets 
of such bank as herein provided. 


History: En. Sec. 130, Ch. 89, L. 1927. 


6014.141. Notice to creditors of insolvent bank. The superintendent 
shall cause notice to be given by advertisement in a newspaper of general 
circulation in the town or city in which said bank is situated, if there be 
one, and if not, then in such other newspaper published in the state of Mon- 
tana, as the superintendent shall designate, once a week for two successive 
weeks, calling on all persons who have claims against said bank to present 
the same to the superintendent or his duly authorized agent at a place to be 
specified in said notice, and to make sworn proof thereof, in form to be fixed 
by him, within the time specified in said notice, not less than ninety days 
from the date of the first publication thereof. A copy of such notice shall 
be mailed to all persons whose names appear as creditors upon the books of 
the bank. 


History: En. Sec. 131, Ch. 89, L. 1925. 


6014.142. Claims—allowance and rejection. The superintendent shall 
reject or allow all claims in the whole.or in part, and on each claim allowed 
shall designate the order of its priority. If a claim is rejected or an order 
of priority allowed lower than that claimed, notice shall be given the claim- 
ant personally or by registered mail, and an affidavit of the service of such 
notice, which shall be prima facie evidence thereof, filed in the office of the 
superintendent. The action of the superintendent shall be final unless an 
action be brought by the claimant against the bank in the proper court of 
the county where the bank is located within ninety (90) days after such 
service to fix the amount of the claim and its order of priority or either. 
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An appeal from the superintendent’s allowance, either as to priority or 
amount, may also be taken to the district court of such county by any party 
in interest by serving on the superintendent notice thereof, stating the 
erounds of objection and filing the same in said court within thirty (30) 
days after allowance. Within five (5) days after such notice, the superin- 
tendent shall file in the court, and serve on the appellant, a copy of the 
claim and his reasons for allowance. The court or judge shall, after five 
(5) days’ notice of time and place of hearing on the issues thus made, hear 


the proof of the parties and enter judgment reversing, affirming or modify- 


ing the superintendent’s action. 


History: En. Sec. 132, Ch. 89, L. 1927. 


Time Within Which Action to Be 
Commenced 


Under this section, one dissatisfied with 
the action of the superintendent of banks 
acting as liquidating officer of an insol- 
vent bank in rejecting his alleged pre- 
ferred claim against the bank must bring 
action within ninety days after service of 


mailed to the attorneys of claimant; ac- 
tion was not begun until the expiration of 
115 days after acknowledgment of the no- 
tice by the attorneys. Held, that notice to 
his attorneys was notice to claimant, and 
that the action not having been begun un- 
til after the expiration of the ninety-day 
period, it could not be maintained. Cater- 
pillar Tractor Co. v. Johnson, 99 M 269, 
276, 43 P 2d 670. 


notice of such rejection. Notice was 


6014.143. Payment of claims. Claims presented to the superintendent 
prior to the expiration of the time fixed in the notice to creditors therefor, 
and allowed by him, shall be paid in the order of priority hereinafter fixed. 
Those filed after such expiration and prior to one year thereafter shall be 
entitled, after they have been allowed by the superintendent, to share in the 
distribution of the assets of the bank only to the extent of the assets un- 
distributed in the hands of the superintendent and available for the payment 
of claims of their order of priority at the time such claims are filed, but as 
against other claims of their same order of priority, on which dividends 
have been paid, they shall be entitled to payment in a proportionate amount 
before further payments are made on such other claims. All claims filed 
after the expiration of one year following the date fixed in the notice to 
creditors as the time for presentation of claims are not entitled to be allowed 
or paid unless all other creditors’ claims of any kind or character, except 
claims of shareholders, based on stock or assessments paid on stock shall 
have been fully paid and discharged, and a surplus remains in the hands 
of the superintendent, and then only from such surplus. 


History: En. Sec. 133, Ch. 89, L. 1927. 


6014.144. Claims—order of payment—priorities. The order of payment 
of the debts of a bank liquidated by the superintendent of banks shall be as 
follows: 

(1) The expense of liquidation, including compensation of agents, em- 
ployees and attorneys. 

(2) All funds of any other bank in process of liquidation by the super- 
intendent of banks and placed on deposit by the superintendent of banks. 

(3) All funds held by the bank in trust. 

(4) Debts due depositors, holders of cashier’s checks, certified checks, 
drafts on correspondent banks, including protest fees, paid by them on valid 
checks or drafts presented after closing of the bank, pro rata. All deposit 
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balances of other banks or trust companies, and all deposits of public funds 
of every kind and character, (except those actually placed on special deposit 
under the statutes providing therefor), including those of the United States, 
the state of Montana, and every county, district, municipality, political 
subdivision or public corporation of this state, whether secured or un- 
secured, or whether deposited in violation of law or otherwise, are included 
within the terms of this subdivision and take the same priority as debts due 
any other depositor. All contractual liabilities pro rata. Accrued inter- 
est on savings accounts, certificates of deposit or other interest bearing con- 
tracts, up to the time of the closing of the bank to be considered as part of 
the debt due. 


(5) Interest on all the foregoing classes of claims without regard to the 
priority computed from the date of closing of the bank at the rate of seven 
per centum (7%) per annum. 

(6) Unliquidated claims for damages and the like, including claims of 
stockholders for amounts claimed to have been voluntarily advanced to the 
bank or paid in by way of special or voluntary or other assessments; pro- 
vided, however, that the superintendent may, in his discretion, without re- 
gard to the priorities herein fixed in subdivisions 3, 4, 5 and 6 of this sec- 
tion, or in preference to the payment of any claims of creditors within these 
subdivisions, pay off and discharge any lien, claim or charge against the 
assets or property of the bank in his hands and pay out and expend such 
sums as he deems necessary for the preservation, maintenance, conservation 
and protection of any such assets and property, and likewise property on 
which the bank has liens by mortgage or otherwise; and he may also, in his 
discretion create a fund or retain in his hands in preference to the claim 
of any creditors in the subdivisions above mentioned moneys for the afore- 
said purposes. 

Collateral which shall have been put up or pledged as security for the 
payment of bills payable by any bank, or any loans or discounts which shall 
have been outstanding as rediscounts of any bank prior to the closing there- 
of, shall not be available to the other creditors of such bank in whole or in 
part until such bills payable or rediscounts shall have been retired, after 
which offsets as in this section provided shall be allowed. 

Deposits of any person, firm or corporation in a bank which is in the 
possession of the superintendent, may be offset against any indebtedness, 
(subject to the conditions of the preceding paragraph of this section), ex- 
cept assessments on stock, due to such bank from such person, firm or cor- 
poration. All dividends when declared in favor of any creditor of the bank 
may be applied, in the discretion of the superintendent, in satisfaction of 
the indebtedness, if any, due the bank from such creditor. 


History: En. Sec. 134, Ch. 89, L. 1927; 334, 26 P 2d 643; Binsfield v. Johnson, 6 


amd. Sec. 4, Ch. 145, L. 1931. F. Supp. 29; Caterpillar Tractor Co. v. 
Johnson, 99 M 269, 43 P 2d 670. 
References 


In re Columbus State Bank, 95 M 3382, 


6014.145. Claims—partial payments. The superintendent need not 
await the expiration of the time allowed for filing claims, as fixed in the 
notice to the creditors, for the payment of dividends, but he may, in his dis- 
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cretion, and if under the circumstances of the particular case he deems it ex- 
pedient and safe, at any time after taking possession of said bank and prior 
to the expiration of such period fixed for filing of claims, if he have on hand 
in cash sufficient funds over and above the expenses of liquidation, make pro 
rata distribution to any class of creditors next entitled thereto, in the order 
of priority heretofore fixed, making such payment to said creditors as they 
appear on the books and records of the bank and determining the priority 
and basing his apportionment on the amount shown to be due by such books 
and records. At any time after the expiration of the date fixed for the 
presentation of claims against said bank and from time to time thereafter, 
when, in his discretion there are sufficient funds available therefor, the su- 
perintendent shall, after making proper provisions for the payment of ex- 
penses of liquidation, declare and pay dividends to all creditors of such bank . 
pro rata in the order of their priority. If, after the time fixed for presenta- 
tion of claims against the bank has expired, it appears that any person, prior 
to the expiration of said period, or at any other time, has been paid more 
than the pro rata amount due him as compared with the amounts then paid 
other ereditors, nothing more shall be paid such creditors until such time 
as the payment made other creditors shall place them on equal footing. 
In caleulating dividends, all disputed claims and deposits shall be taken 
into account and the amount of dividends upon such disputed claims or de- 
posits shall be held by the superintendent until the justice and validity of 
such claims or deposits shall have been finally determined. Claims against 
any bank in process of liquidation may be assigned in whole or in part sub- 
ject to the approval of the state superintendent of banks. Assignments of 
claims shall be bindne upon the superintendent only after the same have 
been filed and allowed by the superintendent, but not before; and only then 
subject to the payment of the assignor’s liabilities to the bank. Such as- 
signment shall be made by filing written notice, signed by the original 
claimant, with the superintendent or person in charge of said bank. No as- 
signed claims may be offset against obligations due the bank. A check or 
draft drawn against any bank closed or taken possession of by the superin- 
tendent, whether issued before or after closing thereof, shall not be recog- 
nized as a claim against said bank, or as an assignment of any amount, 
whether protested or not protested. 


History: En. Sec. 135, Ch. 89, L. 1927; amd. Sec. 5, Ch. 145, L. 1931. 


6014.146. Deposit of funds in superintendent’s hands. All funds in the 
hands of the superintendent belonging to any bank in process of liquidation 
shall be deposited in his name as superintendent in such banks within the 
state as may be selected and designated by him and subject to his checks 
as superintendent of banks. Said funds to be preferred and protected as 
in this act provided. 


History: En. Sec. 136, Ch. 89, L. 1927. 


6014.147. Disposition of unclaimed funds. The superintendent shall 
certify to the treasurer of the state a complete list of funds remaining in his 
hands unealled for, which have been left in his hands in his official capacity, 
in trust for depositors in and creditors of any liquidated bank after they 


188 


Ch. 24 CLOSING BANKS 6014.148 


have been held by him for six months from the date of the final liquidation 
of the institution. Along with this certificate, he shall transmit to the 
treasurer of the state the funds with accumulated interest thereon, which 
he has so held in trust for six months. A copy of such certificate shall also 
be filed with the state auditor, who shall make a record thereof. 

Any depositor or creditor of a liquidated bank who has not been paid 
the amount standing to his credit as thus certified to the state treasurer, 
may apply to the superintendent for the amount due him, after it has been 
certified into the treasury of the state. The depositor or creditor shall 
make an affidavit and offer proof of his identity and of the amount due him 
by the lquidated bank. When satisfied as to the correctness of the claim 
and of the identity of the person, the superintendent shall approve the 
claim and forward it to the auditor, who shall audit the same and if found 
correct issue his warrant payable to the depositor or creditor for the amount 
shown by the records to be due such depositor or creditor which shall be 
paid by the treasurer. 


History: En. Sec. 137, Ch. 89, L. 1927. 


6014.148. Disposition of assets remaining after payments of claims. 

(a) Whenever the superintendent of banks has paid to each and every 
depositor and creditor of such bank whose claims shall have been duly ap- 
proved and allowed as herein provided, the amount due thereon, or made 
satisfactory adjustment thereof, and shall have made provisions for un- 
claimed and unpaid deposits and disputed claims and deposits, and shall 
have paid all the expenses of liquidation, he shall file with the clerk of the 
district court of the county in which the bank is located, a report of his ad- 
ministration of said trust. If there be remaining assets on hand the super- 
intendent of banks may apply to the judge of said court in open court or 
in chambers, for an order authorizing him to surrender the remaining as- 
sets together with all the stationery, correspondence, books and records, had 
and kept by the bank while it was a going concern to the directors of said 
bank in office at the time of closing the same, as trustees for stockholders, 
or to such other person, if any, as may have been or may be designated as 
trustee by a majority of the stockholders. The report and petition shall 
be set for hearing upon such notice as the court may direct and upon hear- 
ing had and approval of said report and account being given and the sur- 
render of said assets being made as in the order directed, the superintendent 
of banks shall be discharged from all further liability or responsibility in 
connection with the assets and affairs of said bank. The court may, if re- 
quested, require such trustees to give bond in such amount as the court may 
fix, conditioned for the faithful performance of their duties. It shall be the 
duty of the said trustee or trustees to complete the liquidation of any re- 
maining assets with power to sell and dispose of real and personal property 
as rapidly as may be and to distribute the proceeds of same among the 
stockholders as their equities or rights may appear, or to dispose of the 
same in such other manner as the stockholders shall, by majority action di- 
rect, provided, however, the court may upon request of a majority of the 
stockholders order the superintendent of banks to close up the trust as pro- 
vided in clause (b) of this section. 
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(b) If the assets of said bank be insufficient for making payments in 
full to the depositors and creditors of said bank, then, whenever the super- 
intendent has liquidated all available assets and disbursed the same as pro- 
vided by law, the superintendent of banks shall file with the clerk of court 
of the county in which the bank is located,.a final report of his liquidation 
of such bank. Upon such notice as the court may order, the report shall 
be set for hearing before the court and if found correct and all funds ae- 
counted for, the court shall approve the same. The superintendent of banks 
may at the same time and in the report make application to the district court 
of the county in which such bank is located, for an order directing the clos- 
ing of the trust and upon entry of the order closing the trust the superin- 
tendent of banks shall be discharged from all further lability or responsi- 
bility in connection with the assets and affairs of said bank, and the charter 
of said bank shall be forfeited and all the stationery, correspondence, books 
and records had and kept by the bank while it was a going concern, and 
deemed by the superintendent of banks to be of no value, may be destroyed, 
provided, however, that no correspondence or records shall be destroyed 
for a period of ten years from the date the bank ceased to be a going 
concern. 

(ec) On application for orders, as in this section provided, the bank shall 
be made a party by notice issued on order of the court or judge and served 
in such manner as the court shall direct and the hearing of applications au- 
thorized by this section may be had at any time in court or in chambers, as 
the court may order, provided there be not less than five (5) days’ posted 
and/or served notice of the hearing. 


History: En. Sec. 138, Ch. 89, L. 1927; amd. Sec. 1, Ch. 78, L. 1935. 


6014.149. Bank in voluntary liquidation may proceed—how and when. 
Banks now in process of voluntary liquidation under the terms of Section 
6109-E, Chapter 90 of the Session Laws of the Highteenth Legislative 
Assembly 1923 may continue and complete liquidation of their assets; 
and Chapter 90, Section 6109-E Laws of 1923 and each and every provi- 
sion thereof shall continue in full force and effect for the purpose of en- 
abling banks now in process of liquidation to complete and continue their 
liquidation in the manner now therein provided. 


History: En. Sec. 139, Ch. 89, L. 1927. 


6014.150. Banks liquidating by receivers. The liquidation of banks now 
in process of liquidation by receivers appointed by courts of competent 
jurisdiction, may be continued and concluded in manner and form as now 
provided by the laws of Montana, and all of the statutes of Montana in ef- 
fect at the time of the passage and approval of this act are continued in 
force for the purpose of the liquidation of such banks only, provided that 
any district court having jurisdiction of any such receivership may at any 
time after this act takes effect, discharge a receiver and order the liquida- 
tion to be continued by the superintendent of banks in accordance with the 
_ provisions of this act, relative to the liquidation of banks by the superin- 

tendent, except that in such case the assets still remaining undistributed and 
yet to be paid out must be distributed in manner and form and to the same 
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persons who would have been entitled to the same if no change had been 
made in the personnel of the liquidating officer. 


History: En. Sec. 140, Ch. 89, L. 1927. 


6014.151. Effect of act on existing banks. The powers, privileges, du- 
ties and restrictions heretofore conferred and imposed upon any bank or 
trust company now existing and doing business under the laws of this State, 
are hereby abridged, enlarged or modified as each particular case may re- 
quire to conform with the provisions of this chapter. 


History: En. Sec. 141, Ch. 89, L. 1927. 


6014.152. Effect of unconstitutionality. If any part or section of this 
act shall be adjudged by the courts to be unconstitutional or invalid, the 
same shall not affect the validity of the act as a whole or any part thereof 
which ean be given effect without the part adjudged to be unconstitutional 
or invalid. 


History: En. Sec. 142, Ch. 89, L. 1927. 


6014.153. Punishment. When no other punishment is provided herein, 
any person wilfully or knowingly violating any of the provisions of this 
act, shall be deemed guilty of a misdemeanor, and shall be punished by a fine 
of not more than five hundred dollars ($500.00) or by imprisonment in the 
county jail for not more than six months, or by both such fine and imprison- 
ment. The attorney general upon information furnished by the superin- 
tendent of banks, shall bring any actions necessary to enforce the provi- 
sions of this act. 

History: En. Sec. 143, Ch. 89, L. 1927. 


6014.154. Maintenance of offices of consolidated banks. When any two 
or more banks located in the same county or in adjoining counties shall con- 
solidate in accordance with the provisions of section 6014.105, the consoli- 
dated bank may, if it has a paid up capital of seventy-five thousand dollars 
($75,000.00) or more, upon the written consent of the superintendent of 
banks and under rules and regulations promulgated by him, maintain and 
operate offices in the locations of the consolidating banks. 


History: En. Sec. 1, Ch. 129, L. 1931. 


6014.155. Public deposits in insolvent banks not preferred. In the 
liquidation of the affairs of any insolvent bank, claims for public deposits 
such as those of the state, county, city or town, shall not be given prefer- 
ence over the other claims against such bank. This act shall not affect any 
bank now in process of liquidation. 


History: En. Sec. 1, Ch. 132, L. 1925. References 
State v. Banking Corp. of Montana, 77 
M 134, 152, 251 P 151. 


6015. Repealed—Chapter 89, laws of 1929. 


6015.1. Power of closed banks to borrow money from governmental 
agencies. Notwithstanding any other provisions of law, the liquidating } 
agents of closed banks shall have the power to borrow money from the Re- 
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construction Finance Corporation or other governmental agency on behalf 
of commercial banks, savings banks, trust companies and investment com- 
panies now closed or which may hereafter be closed and in liquidation and, 
as security therefor, to pledge or mortgage the assets and properties thereof, 
for the purpose of paying depositors or creditors thereof in part or in full, 
after making application to and obtaining the approval of the superintend- 
ent of banks and the district court of the county in which said bank, trust 
or investment company is located, upon such court proceedings had and ob- 
tained as are prescribed in section 6014.137. 


History: En. Sec. 1, Ch. 3, Ex. L. 1933. 
6016. Repealed—Chapter 89, laws of 1929. 


6016.1. Non-assessable preferred stock—authorization for issuing. Any 
domestic commercial bank, savings bank, trust company or investment com- 
pany may amend its articles of incorporation or articles of agreement by 
providing for the issuance of non-assessable preferred stock, and any such 
bank or company hereafter formed may provide in its articles for the issu- 
ance of such stock. Such amendment may be made by the adoption of a 
resolution by a vote of persons holding a majority of the stock of such cor-. 
poration at a meeting held after thirty days’ notice stating the purpose 
and the time and place of holding such meeting, either mailed or published 
in the manner provided in section 6014.21, and by filing a certified copy 
of such resolution in the office of the county clerk and recorder of the 
county in which the principal place of business is located and a certified 
copy thereof in the office of the secretary of state, certified and authenti- 
cated as provided in section 6014.22. 

History: En. Sec. 1, Ch. 15, Ex. L. 1933. 


6016.2. Preferred stock not subject to double liability or other responsi- 
bility. Such preferred stock shall not impose any double liability upon the 
subscriber or holder or subject the holder to responsibility for any contract, 
debt or engagement of the issuing corporation. 


History: En. Sec. 2, Ch. 15, Ex. L. 1933. 


6016.3. Manner of issuing preferred stock. Such preferred stock may 
be issued and sold upon such terms and conditions as may be approved by 
the superintendent of banks, or as may be required for the purchase of such 
stock by the Reconstruction Finance Corporation or other agency or quasi- 
agency of the federal government. 


History: En. Sec. 3, Ch. 15, Ex. L. 1933. 
6017. Repealed—Chapter 89, laws of 1929. 


6017.1. Borrowing money for capital purposes—status of capital. Not- 
withstanding any other provision of law any commercial bank, savings 
bank, trust company or investment company, now in existence or which may 
be hereafter formed, shall have the power to borrow money for capital pur- 
poses upon such terms and conditions as may be approved by the superin- 
tendent of banks and as may be required by the Reconstruction Finance Cor- 
poration or other agency or quasi-agency of the federal government from 
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which the money may be borrowed, and for this purpose may issue capital 
notes or debentures therefor, such notes or debentures to be subordinate 
in right of payment to the payment in all deposits of such bank, savings 
bank, trust company or investment company. The amount of money so 
borrowed shall be considered as capital for the purpose of determining the 
maximum amount of money that may be loaned by such bank, savings bank, 
trust company or investment company to any person, co-partnership or cor- 
poration, and for the purpose of determining the maximum amount of 
money which such bank may borrow, and for all other purposes of bank 
capital as may be required by law. 


History: En. Sec. 1, Ch. 16, Ex. L. 1933. 
6018. Repealed—Chapter 89, laws of 1927. 


6018.1. Financial institutions authorized to obtain insurance and make 
loans under “National Housing Act”. Notwithstanding any other provi- 
sions of law of this state restricting the amount of any loan in relation to 


6018.1 

amended 
iL, 87 e@, 25 
Sec. 1p, 34 


the value of the real estate, and/or restricting the term of any such loan, Pees 2 


and/or restricting the rate of interest on any such loan, it shall be lawful ©. aha “35 


for any corporation, bank, trust company, insurance company, investment 
company and any other ey adial institution, which has been approved as 
a mortgagee under the provisions of Title IT of the “National Housing Act”, 
and any amendments thereto, now or hereafter made, to obtain insurance, 
and to make such loans secured by real estate as are insured, or under a 
commitment to insure, pursuant to Title II of the “National Housing Act”, 
and any such amendments. 


History: En. Sec. 1, Ch. 8, L. 1935. f 


6019-6109. Repealed—Chapter 89, laws of 1927. 


CHAPTER 25 


MORRIS PLAN COMPANIES 


Section 6109.1. “Morris plan company”—meaning of term. 
6109.2. Establishment of Morris Plan Company—procedure. 
6109.3. Contents of application for articles of incorporation. 


6109.4. Population, capital and surplus requirements for organizing. 

6109.5. Shares of stock—par value—payment and deposit of capital required 
before doing business. 

6109.6. Name of company. 

6109.7. Powers of Morris Plan Companies. 

6109.8, Limitation of powers relating to deposits. 

6109.9. Limit on amount of loan to one person and period of loan—deposit of 
funds with other corporation. 

6109.10. Resident requirements of directors, 

6109.11. Supervision of state banking department. 


6109.1. “Morris plan company’—meaning of term. The term “Morris 
Plan Company” as used in this act means any corporation formed under the 
provisions of this act. 


History: En. Sec. 1, Ch. 119, L. 1925. 
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6109.2. Establishment of Morris Plan Company—procedure. Any num- 
ber of adult persons, residents and not less than five, may associate to es- 
tablish a Morris Plan Company under this act. The incorporators shall ex- 
ecute a certificate of incorporation or application for articles of incorpora- 
tion, which shall be acknowledged by at least three of the subscribers 
thereto before a notary public, and they shall also make and subscribe an 
oath or affirmation before him to be endorsed on the said certificate that the 
said statements therein contained are true. The said certificate accom- 
panied by proof of publication of notice as hereinafter provided shall then 
be presented to the governor of the state, who shall examine the same and 
if he finds it to be in proper form and within the purposes named in this 
act, he shall approve thereof, and endorse his approval thereon, and direct 
articles of incorporation to issue in the usual form incorporating the sub- 
seribers and their associates and successors into a body corporate of the 
name chosen, and the said certificate shall be recorded in the office of the 
secretary of the state, in a book to be kept by him for that purpose, and he | 
shall forthwith furnish to the state banking department an abstract there- 
from, showing the name, location, amount of capital stock, and the name 
and address of the treasurer of such corporation; the said original certificate 
with all its endorsements shall then be recorded in the office for the record- 
ine of deeds in and for the county where the business of the corporation 
is to be carried on, and from thenceforth the subseribers and their associates 
and successors shall be a corporation for the purposes and upon the terms 
named in the said charter. Certified copies of such certificate, duly certified 
by the secretary of this state, shall be conclusive evidence in all courts of 
this state of the existence of such corporation and of every other matter or 
thing which could be proved by the production of the original certificate. 


History: En. Sec. 2, Ch. 119, L. 1925. 


6109.3. Contents of application for articles of incorporation. The cer- 
tificate of incorporation or application for articles of incorporation shall 
specify : 

I. The name (subject to the approval of the secretary of this state). 

II. Location or place of business, particularly designating the county or 
eity. 
III. Amount of capital stock and number of shares into which divided. 

IV. The names and places of residences of the incorporators, and the 
number of shares subscribed by each. 

V. <A statement that such certificate is made to enable the persons 
named to form a Morris Plan Company under this act. , 

VI. The term for which it is to exist. 

History: En. Sec. 3, Ch. 119, L. 1925. 


6109.4. Population, capital and surplus requirements for organizing. 
No corporation shall be organized under this act to do business in a city 
having a population of less than twenty thousand inhabitants, and that such 
corporation shall have an aggregate amount of capital stock of not less than 
twenty-five thousand dollars, and a surplus of 10% of the paid-in capital 
stock. 

History: En. Sec. 4, Ch. 119, L. 1925. 
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6109.5. Shares of stock—par value—payment and deposit of capital re- 
quired before doing business. The capital stock of any such corporation 
shall be divided into shares of the par value of one hundred dollars each. 
All of the capital stock shall be paid in cash to the treasurer of the corpora- 
tion, who shall deposit the same in some bank approved by the superintend- 
ent of banks, before any such corporation shall be authorized to transact 
any business other than such as relates to its formation and organization, 
and such payment shall be certified to the state banking department under 
oath by the president and manager of said corporation. 


History: En. Sec. 5, Ch. 119, L. 1925. 


6109.6. Name of company. Every corporation incorporated under this 
act shall be known as a Morris Plan Company, and may use the words ‘“‘Mor- 
ris Plan Company” as part of its corporate title. 


History: En. Sec. 6, Ch. 119, L. 1925. 


6109.7. Powers of Morris Plan Companies. Every corporation formed 
under the provisions of this act shall, from the date of the charter of incor- 
poration issued thereto, be a body corporate, but shall transact no business 
except such as may be incidental to the purpose of its organization until 
all of the capital has been paid in as hereinbefore provided, and shall 
have the following powers: 

I. To have succession by the name designated in its certificate of incor- 
poration for the term of twenty-five years from the date of incorpora- 
tion, unless sooner dissolved. 

II. To sue and be sued, to appear and defend in all actions and proceed- 
ines under its corporate name and to the same extent as a natural person. 

lil. To have a common seal and alter the same at pleasure. 

IV. To elect or appoint all necessary officers, agents, and servants, 
define their duties and obligations, fix their compensation, dismiss them, 
fill vacancies and require bonds. 

V. To make, amend and repeal by-laws and regulations, not inconsistent 
with law, for its own government, for the orderly conduct of its affairs and 
the management of its property, for determining the manner of calling and 
conducting its meetings, the tenure of office of the several officers, and such 
others as shall be necessary or convenient for the accomplishment of its pur- 
poses, which by-laws and amendments thereto must be approved by the su- 
perintendent of banks. ; 

VI. To lend money and to deduct interest therefor in advance at lawful 
rates of interest and in addition to require and to receive uniform weekly or 
monthly installments on its certificates of indebtedness purchased by the 
borrower simultaneously with the said loan transaction, or otherwise, and 
pledged with the corporation as security for the said loan, with or without 
an allowance of interest on such installments, provided, however, that no 
such corporation shall charge or receive interest in excess of the legal rate 
of interest provided for in the state of Montana. 

VII. To buy, sell, or negotiate bonds, notes and choses in action and to 
sell or negotiate evidences or certificates of indebtedness or investment of 
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the corporation calling for the payment of money at any time, either fixed or 
uncertain and to receive payments therefor in installments or otherwise. 


VIII. To purchase or otherwise acquire and to sell and negotiate drafts 
and acceptances drawn in: connection with the sale of merchandise on ac- 
count of the purchase price thereof and, to take from the acceptors or 
holders of such drafts and acceptances as security therefor, with or without 
other collateral, choses in action or other evidences of indebtedness issued 
by it and to be paid in uniform monthly, weekly or other periodical install- 
ments. 


IX. To charge for a loan made pursuant to this action one dollar for 
each fifty dollars or fraction thereof loaned for expenses incurred in mak- 
ing the loan; no charge shall be collected unless a loan shall have been made. 


History: En. Sec. 7, Ch. 119, L. 1925. 


6109.8. Limitation of powers relating to deposits. The power conferred 
upon corporations organized under this act by the foregoing action shall 
not be construed as authorizing such corporation to receive deposits of 
money subject to check, payable on demand, or payable unconditionally at 
a fixed time. 


History: En. Sec. 8, Ch. 119, L. 1925. 


6109.9. Limit on amount of loan to one person and period of loan—de- 
posit of funds with other corporation. No Morris Plan Company shall: 

(a) Make any loan to one person, firm or corporation for more than ten 
per centum of the amount of the capital and surplus of such Morris Plan 
Company. 

(b) Make any loan under the provisions of this act for a longer period 
than one year from the date thereof. : 

(ce) Deposit any of its funds with any other corporation unless such cor- 
poration has been designated as such depository by a vote of the majority 
of the directors, exclusive of any director who is an officer, director or trus- 
tee of the depository so designated, present at a meeting duly called at 
which a quorum is in attendance. Such bank must first be approved by the 
superintendent of banks as a depository bank for such company. 

History: En. Sec. 9, Ch. 119, L. 1925. 


6109.10. Resident requirements of directors. At least three-fourths of © 
the directors of any Morris Plan Company shall be residents of the state of 
_ Montana. 


History: En. Sec. 10, Ch. 119, L. 1925. 


6109.11. Supervision of state banking department. Every corporation 


incorporated under the provisions of this act shall report to, and he subject 
to, the supervision of the state banking department. 


History: En. Sec. 11, Ch. 119, L. 1925. 
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CHAPTER 26 
CREDIT UNIONS 


Section 6109.12. Purpose—definition of credit unions. 

6109.13. Incorporation of credit union association. 

6109.14. Certified copy of articles of incorporation as evidence. 

6109.15. Evidence of corporate character. 

6109.16. By-laws. 

6109.17. Supervision of credit unions by state examiner—fee for examinations. 

6109.18. Restriction on use of words “credit union” in name. 

6109.19. Powers of credit unions. 

6109.20. Membership. 

6109.21. Penalty for failure to report—revocation. 

6109.22. Fiscal year—meetings. 

6109.23. Elections. 

6109.24. Directors and officers—duty of directors. 

6109.25. Credit committee—powers and duties. 

6109.26. Supervisory committee—powers and duties. 

6109.27. Capital—lien on shares and deposits as security for loan—entrance 
fee may be provided for. 

6109.28. Minors—powers. 

6109.29. Rates of interest. 

6109.30. Power to borrow. 

6109.31. Loans. 

6109.32. Reserves. 

6109.33. Dividends. 

6109.34. Expulsion-—withdrawal. 

6109.35. Dissolution. 

6109.36. Change in place of business. 

6109.37. Taxation. 

6109.38. Disposal of fees 
tion. 

6109.39. Application of act. 


fee for filing and recording articles of incorpora- 


6109.12. Purpose—definition of credit unions. A credit union is a co- 
operative society incorporated for the twofold purpose of promoting thrift 
among its members and creating a source of credit for them at legitimate 
rates of interest for provident purposes, and shall be known in this act as 
eredit union associations, and shall be under the supervision of the state 
examiner and ex-officio superintendent of banks whose duty it shall be to 
enforce all laws with respect thereto. Such organizations shall have con- 
tinual succession and shall be organized under and governed solely by the 
provisions of this act. 


History: En. Sec. 1, Ch. 105, L. 1929. 


6109.13. Incorporation of credit union association. Whenever any num- 
ber of persons not less than five (5) shall desire to incorporate a credit union 
association having for its object the conduct and operation of such an asso- 
ciation as defined in this act they shall prepare and file articles of incorpora- 
tion to that effect in the manner in this act specified; such articles shall be 
signed, sealed, and acknowledged in the form now provided by the statutes 
of this state for the conveyance of real estate and shall include the follow- 
ing: 

1. The name shall not be the same or too closely resembling that in use 
by any existing corporation established under the laws of this state. The 
words eredit union shall form a part of the name of the association, and no 
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corporation not organized under this act shall be entitled to use a name em- 
bodying said combination of words, provided any associations now existing 
may continue their present names. 

2. The principal office, or place of business of the association shall be 
designated in said articles and shall be within this state. 

3. The par value of the shares of the credit union which shall not exceed 
ten dollars ($10.00) each. 

4. A provision that such association is organized under this act for the 
purposes herein expressed. 

5. The names and residences of the persons who subscribe and acknowl- 
edge the said declaration, a majority of whom shall be citizens of this state 
and shall thereafter be called incorporators. 

History: En. Sec. 2, Ch. 105, L. 1929. 


6109.14. Certified copy of articles of incorporation as evidence. A cer- 
tified copy of any articles of incorporation filed in pursuance of this act 
must be received in all courts and other places as prima facie evidence of the 
facts therein stated. 


History: En. Sec. 3, Ch. 105, L. 1929. 


6109.15. Evidence of corporate character. The certificate issued by the 
secretary of state in pursuance of this act, or a certificate issued by the su- 
perintendent of banks setting forth that any association has fully compled 
with the provisions of this act, and is lawfully authorized to transact busi- 
ness in this state shall be admitted in all courts of this state, and shall be 
prima facie evidence of the corporate character and capacity of such associa- 
tion, and of its right to transact business in this state excepting in an action 
prosecuted by the state in the nature of quo warranto. 


History: En. Sec. 4, Ch. 105, L. 1929. 


6109.16. By-laws. Contemporaneously with or immediately following 
the execution of said articles of incorporation provided for in the preceding 
sections the incorporators then acting in capacity of directors shall adopt 
appropriate by-laws to govern and prescribe the method and the officers 
by whom the business of the association shall be conducted. The by-laws 
shall be in conformity with the provisions of this act, and at all times dur- 
ing regular hours of business shall be open to inspection of the members at 
its principal place of business. The by-laws, among other things, shall 
especially provide for the character and method of conducting the business 
of the corporation, with rules governing the addition of members, the sale 
of its shares, the amount of membership fee; provide for the annual meet- 
ing of the shareholders; for the annual election and qualification of directors 
and for the term and period during which the directors shall serve; provided 
that the said term or period for all directors shall not be less than one nor 
more than three (3) years, and that the directors shall be so elected that 
as soon as possible the term of an equal number shall expire each year; for 
the appointment of officers; for the adoption, ratification and amendment of 
the by-laws, and which adoption, ratification and amendment, may be made 
either by the stockholders or board of directors; for the method of voting 
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at such annual meeting and for the periodical investigation of the business 
and condition of such association. Provided, however, that no by-laws and 
no change or amendment thereof shall be effective until first approved by 
the state examiner and ex-officio superintendent of banks and provided fur- 
ther that no such association shall commence the transaction of business as 
such until the by-laws are first approved by the superintendent of banks. 


History: En. Sec. 5, Ch. 105, L. 1929. 


6109.17. Supervision of credit unions by state examiner—fee for exam- 
inations. Credit unions shall be under the supervision of the state exam- 
iner of the state of Montana. They shall ‘report to him at least semi- 
annually on or before June thirtieth (30th) and December thirty-first (31st) 
of each year. The state examiner shall examine all credit unions doing bus- 
iness in this state at least once a year. Also whenever ten per centum 
(10%) of the subscribed stock of any credit union files a written application 
with said state examiner requesting him to make examination of said credit 
union he shall forthwith examine the same, and the expense of making such 
examination, including living expenses and transportation, together with a 
fee of fifteen dollars ($15.00) for each day actually consumed in the exam- 
ination shall be paid by the association examined, and the findings of the 
examiner to be available to the petitioners and the board of directors of the 
eredit union notwithstanding any other provisions of law. 


History: En. Sec. 6, Ch. 105, L. 1929. 


6109.18. Restriction on use of words “credit union” in name. It shall be 
a misdemeanor for any person, association, copartnership or corporation 
(except corporations organized in accordance with the provisions of this act) 
to use the words credit union in their name or title. 


History: En. Sec. 7, Ch. 105, L. 1929. 


6109.19. Powers of credit unions. A credit union shall have the follow- 
ing powers: 

(a) To receive the savings of its members either as payment on shares 
or as deposits (including the right to conduct Christmas clubs, vacation 
clubs and other such thrift organizations within the membership). 

(b) To make loans to members for provident or productive purposes. 

(c) To make loans to a cooperative society or other organization having 
membership in the credit union. 

(d) To deposit in state and national banks and, to an extent which shall 
not exceed twenty-five per centum (25%) of its capital, invest in the paid-up 
shares of building and loan associations and of other credit unions. 

(e) To invest in any investment legal for savings banks or for trust 
funds in the state. 

(f) To borrow money as hereinafter indicated. 

(g) To own and hold real and personal property. 

History: En. Sec. 8, Ch. 105, L. 1929. 


6109.20. Membership. Credit union membership shall consist of the in- 
eorporators and such other persons as may be elected to membership and 
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subscribe to at least one share, pay the initial installment thereon and the 
entrance fee. Organization (incorporated or otherwise) composed for the 
most part of the same general group as the credit union membership may 
be members. Credit union organization shall be limited to groups (of both 
large and small membership) having a common bond of occupation, or as- 
sociation or to groups within a well-defined neighborhood, community or 
rural district. 


History: En. Sec. 9, Ch. 105, L. 1929. 


6109.21. Penalty for failure to report—revocation. For failure to file 
reports when due, unless excused for cause, the credit union shall pay to the 
treasurer of the state five dollars ($5.00) for each day of its delinquency. If 
the said state examiner and ex-officio superintendent of banks determine 
that the credit union is violating the provisions of this act, -or is insolvent, 
the said state examiner and ex-officio superintendent of banks may serve 
notice on the credit union of his intention to revoke the certificate of ap- 
proval. If, for a period of fifteen (15) days after said notice, said violation 
continues, the said state examiner and ex-officio superintendent of banks 
may revoke said certificate and take possession of the business and prop- 
erty of said credit union and maintain possession until such time as he shall 
permit it to continue business or its affairs are finally liquidated. He may 
take similar action if said report remains in arrears for more than fifteen 
(15) days. 

History: En. Sec. 10, Ch. 105, L. 1929. 


6109.22. Fiscal year—meetings. The fiscal *year of all credit unions 
shall end December thirty-first (31st). Special meetings may be held in 
the manner indicated in the by-laws. At all meetings a member shall have 
but a single vote whatever his share holdings. To amend the by-laws, the | 
proposed amendment must be contained in the call for the meeting and it 
must be approved by three-fourths (3/4) of the members then present 
(which number must constitute a quorum) and by the said state examiner 
and ex-officio superintendent of banks. There shall be no voting by proxy, 
a member other than a natural person casting a single vote paar teyi a 
delegated. agent. 


History: En. Sec. 11, Ch. 105, L. 1929. 


6109.23. Elections. At the annual meeting (the. organization meeting 
shall be the first annual meeting) the credit union shall elect a board of 
directors of not less than five (5) members, a credit committee of not less 
than three (3) members and a supervisory committee of three (8) members, 
all to hold office for such terms respectively as the by-laws provide and 
until successors qualify. A record of the names and addresses of the 
members of the board and committees and the officers shall be filed with 
the state examiner and ex-officio superintendent of banks within ten (10) 
days of their election. 


History: En. Sec. 12, Ch. 105, L. 1929. 


6109.24. Directors and officers—duty of,directors. At their first meet- 
ing the directors shall elect from their own number a. president, , vice- 
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president, treasurer and clerk, of whom the last two named may be the 
same individual. It shall be the duty of the directors to have general 
management of the affairs of the credit union, particularly : 


(a) To act on applications for membership. 

(b) To determine interest rates on loans and on deposits. 

(c) To fix the amount of the surety bond which shall be required of 
all officers and employees handling money. 


(d) To declare dividends, and to transmit to the members recommended 
amendments to the by-laws. 


(e) To fill vacancies in the board and in the eredit committee until 
successors are chosen and qualify. 

(f) To determine the maximum individual share holdings and the max- 
imum individual loan which can be made with and without security. 

(g) To have charge of investments other than loans to members. 

The duties of the officers shall be as determined in the by-laws, except 
that the treasurer shall be the general manager. No member of the board 
or of either committee shall, as such, be compensated. 

History: En. Sec. 13, Ch. 105, L. 1929. 


6109.25. Credit committee—powers and duties. The credit committee 
shall have the general supervision of all loans to members. Applications 
for loans shall be on a form, prepared by the credit committee, and all 
applications shall set forth the purpose for which the loan is desired, the 
security, if any, offered, and such other data as may be required. Within 
the meaning of this section an assignment of shares or deposits or the en- 
dorsement of a note may be deemed security. At least a majority of the 
members of th credit committee shall pass on all loans and approval must 
be unanimous. The credit committee shall meet as often as may. be neces- 
sary after due notice to each member. 


History: En. Sec. 14, Ch. 105, L. 1929. 


6109.26. Supervisory committee—powers and duties. The supervisory 
committee shall: 


(a) Make an examination of the affairs of the credit union at least 
quarterly, including an audit of its books and, in the event said committee 
feels such action to be necessary, it shall call the members together there- 
after and submit to them its report. 


(b) Make an annual audit and report and submit the same at the 
annual meeting of the members. 


(ec) By unanimous vote, if it deem such action to be necessary to the 
proper conduct of the credit union, suspend any officer, director or member 
of committee and eall the members together to act on such suspension. The 
members at said meeting may sustain such suspension and remove such 
officer permanently or may reinstate said officer. 

By majority vote the supervisory committee may call a special meeting 
of the members to consider any matter submitted to it by said committee. 
The said committee shall fill vacancies in its own membership. 

History: En. Sec. 15, Ch. 105, L. 1929. 
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6109.27. Capital—lien on shares and deposits as security for loan—en- 
trance fee may be provided for. The capital of a credit union shall consist 
of the payments that have been made to it by the several members thereof 
on shares. The credit union shall have a lien on the shares and deposits 
of a member for any sum due to the credit union from said member or for 
any loan endorsed by him. A credit union may charge an entrance fee 
as may be provided by the by-laws. 


History: En. Sec. 16, Ch. 105, L. 1929. 


6109.28. Minors—powers. Shares may be issued and deposits received 
in the name of a minor or in trust in such manner as the by-laws may 
provide. The name of the beneficiary must be disclosed to the credit union. 


History: En. Sec. 17, Ch. 105, L. 1929. 


6109.29. Rates of interest. Interest rates on loans made by a credit 
union shall not exceed one per centum (1%) a month on unpaid balances. 


History: En. Sec. 18, Ch. 105, L. 1929. 


6109.30. Power to borrow. A credit union may borrow from any source 
in total sum which shall not exceed fifty per centum (50%) of its assets. 


History: En. Sec. 19, Ch. 105, L. 1929. 


6109.31. Loans. <A credit union may loan to members. Loans must be 
for a provident or productive purpose and are made subject to the conditions 
contained in the by-laws. A borrower may repay his loan in whole or in 
part any day the office of the credit union is open for business. No director, 
officer or member of committee may borrow from the credit union in which 
he holds office beyond the amount of his holdings in it in shares and 
deposits, nor may he endorse for borrowers. 


History: En. Sec. 20, Ch. 105, L. 1929. 


6109.32. Reserves. All entrance fees, (which may be provided by the 
by-laws for failure to make repayments on loans and payments on shares 
when due), and each year, before the declaration of a dividend, twenty 
per centum (20%) of the net earnings, shall be set aside as a reserve fund 
which shall be kept liquid and intact and not loaned out to members, and 
shall belong to the corporation to be used as a reserve against bad loans 
and not be distributed except in case of liquidation. 


History: En. Sec. 21, Ch. 105, L. 1929. 


6109.33. Dividends. On recommendation of the directors, a credit union 
may, at the end of the fiscal year, declare a dividend from net earnings, 
which dividend shall be paid on all shares outstanding at the end of the 
fiscal year. Shares which become fully paid up during the year shall be 
entitled to a proportional part of said dividend calculated from the first 
day of the month following such payment in full. 

History: En. Sec. 22, Ch. 105, L. 1929. 


6109.34. Expulsion—withdrawal. A member may be expelled by a 
two-thirds (2/3) vote of the members present at a special meeting called to 
consider the matter but only after a hearing. Any member may withdraw 
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from the credit union at any time but notice of withdrawal may be required. 
All amounts paid on shares or as deposits of an expelled or withdrawing 
member, with any dividends or interest accredited thereto, to the date 
thereof, shall, as funds become available and after deducting all amounts 
due from the member to the credit union, be paid to him. The credit union 
may require sixty (60) days notice of intention to withdraw shares and 
thirty (80) days notice of intention to withdraw deposits. Withdrawing or 
expelled members shall have no further rights in the credit union but are 
_ not, by such expulsion or withdrawal, released from any remaining lability 
to the credit union. 


History: En. Sec. 23, Ch. 105, L. 1929. 


6109.35. Dissolution. The process of voluntary dissolution shall be as 
follows: 


(a) At a_ meeting called for the purpose (notice of which purpose 
must be contained in the call), four-fifths (4/5) of the entire membership 
of the credit union may vote to dissolve the credit union. 

(b) Thereupon they file with the said state examiner and ex-officio 
superintendent of banks a statement of their consent to dissolution, attested 
by a majority of the officers and including the names and addresses of the 
officers and directors. 


(c) The state examiner and ex-officio superintendent of banks deter- 
mine whether or not the credit union is solvent. If such is the fact he issues 
in duplicate a certificate to the effect that this section has been complied 
with. 

(d) The certificate is filed with the county clerk of the county in which 
the eredit union is located, whereupon the credit union is dissolved and 
shall cease to carry on business except for the purpose of liquidation. 

(e) The credit union shall continue in existence for the purpose of 
discharging its debts, collecting and distributing its assets and doing all 
other acts required in order to wind up its business, and may sue and be 
sued for the purpose of enforcing such debts and obligations until its affairs 
are fully adjusted and wound up, for three (3) years. 

History: En. Sec. 24, Ch. 105, L. 1929. 


6109.36. Change in place of business. A credit union may change its 
place of business on written notice to said state examiner and ex-officio 
superintendent of banks. 

History: En. Sec. 25, Ch. 105, L. 1929. 


6109.37. Taxation. Every credit union shall be assessed for and pay 
taxes upon its office furniture and fixtures and all real estate acquired 
in the course of its business. The amount standing to the credit of each 
member of any such credit union, upon its books, shall be considered and 
held as the individual credit of each member, and each member shall list 
the shares held by him for taxation, at their real value in money, in the 
county of his residence, the same as other credits are listed, except shares 
upon which loans have been made, or money advanced, by the credit union, 
and as to such shares they shall be listed for taxation at the net cash 
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Ch. 26, 27 
value of the stock, to be ascertained by deducting the loan from the cash 
value of the shares. The shares of a credit union shall not be subject to 
a stock transfer tax when issued by the corporation or when transferred 
from one member to another. 


History: En. Sec. 26, Ch. 105, L. 1929. 


6109.38. Disposal of fees—fee for filing and recording articles of incor- 
poration. All fees and expenses collected by the state examiner and ex- 
officio superintendent of banks from credit unions for examination shall be 
deposited with the state treasurer for the credit of the general fund. The 
secretary of state shall charge a flat fee of five dollars ($5.00) for filing 
and recording the articles of incorporation of credit unions, which fee 
shall be in lieu of other filing fees. 


History: En. Sec. 27, Ch. 105, L. 1929. 
6109.39. Application of act. Nothing contained in this act shall apply 
to persons or corporations engaged in the business of loaning money under 
the provisions of the banking, building and loan, and other laws of the 


state of Montana. This act to apply to and govern only those doing business 
as credit union associations. 


History: En. Sec. 28, Ch. 105, L. 1929. 
CHAPTER 27 


INSURANCE COMPANIES—GENERAL REGULATIONS 


The commissioner of insurance. 


6111. Definitions and classifications. 

6112. License fee. 

6113. Issuance of license. 

6114. Licenses of insurance companies—when expire. 

6115. Duty to comply with laws. 

6116. Penalty for foreign corporations doing business in violation of law. 

6117. Officers—when guilty of misdemeanor. 

6118. Obtaining of licenses to transact insurance business—all agents. 

6119. Law not applicable to fraternal societies. 

6120. Publication of annual statement. 

6121. Discrimination prohibited. 

6122. Penalty for violation of law. 

6123. Violation of law by agent a misdemeanor. 

6124. Suspension of licenses for violations—commissioner’s power to make 
rules and regulations. 

6125. Law not applicable to fraternal societies. 

6126. Investigation of affairs of corporations engaged in organizing insurance 
companies. 

6127. Investment of funds in irrigation district bonds. 


6110. The commissioner of insurance. The general powers and duties 
of the state auditor as ex-officio commissioner of insurance are defined in the 
Political Code. 


History: New section recommended by code commissioner, 1921. 


Cal. statutes on 
Insurance, Cal. Civ. C. Secs. 414-453g¢¢, inc. 


6111. Definitions and classifications. Corporations, associations, and 
societies, organized to do the following-described business, are insurance 
corporations within the meaning of this act: 
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1. ‘To insure against loss or damage by fire, lightning, tornadoes, or 
hail, all kinds of buildings, merchandise, household furniture, and other 
property. 

2. To insure the lives and health of persons, and to grant, purchase, 
or dispose of annuities. 

3. To insure against injuries, death, or disablement of persons resulting 
from traveling, or, from accident by land or by water; to insure against 
employees’ hability to employers, and of employers’ liability to employees ; 
to insure the lives of horses, cattle, or other livestock; to insure plate-glass 
against breakage, or steam-boilers against explosion, and against loss or 
damage to life or property resulting therefrom; against loss by burglary 
or theft, or both; and against the risks of navigation and transportation. 

Foreign insurance corporations, associations, and societies shall include 
every insurance corporation, association, and society organized under the 
laws of the United States of America, or any state or territory of. the 
United States of America other than this, or any other nation, government, 
or country. 

Domestic insurance corporations, associations, and societies shall include 
every insurance corporation, association, and society organized under the 
laws of this state. 


History: En. Sec. 1, p. 76, L. 1897; insurance business in Montana, are special 
re-en. Sec. 4016, Rev. C. 1907; re-en. Sec. statutes and such associations are, there- 
6111, R. C. M. 1921. fore, unaffected by the general one (Sec. 

Operation and Effect 9576, R. C. M. 1921), providing that a 


civil action may be brought in the name 

This section, expressly authorizing (un-- of the state against an association which 

incorporated) associations organized under acts as a corporation without being legally 

the laws of the United States, or any of incorporated. State ex rel. v. Porter, 88 
its states or territories, to engage in the M 347, 349 et seq., 294 P 363. 


6112. License fee. All insurance corporations, associations, and socie- 
ties, as hereinbefore specified in the preceding section, before commencing | 
to ab business in the state of Montana, shall be reuiced to secure a license 
authorizing them to transact business of insurance corporations, associations, 
or societies, and shall pay to the state auditor, for such license, the following , 
fees: 

For a license to collect in any one year premiums amounting to five 
thousand dollars or less, one hundred and twenty-five dollars. 

For a license to collect in any one year premiums over the sum of 
five thousand dollars, the sum of twenty dollars for each and every one 
thousand dollars to be so collected; provided that, where any insurance 
corporation, association, or society has fifty per cent. of its capital stock 
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invested in Montana securities, such insurance corporation, association, or ®11? 


society shall be allowed to deduct whatever tax it may have already paid 
from the aniount due for such license fee or tax, as herein provided. 


History: En. Sec. 2, p. 77, L. 1897; corporations. repent Life Assur. Co. v. 
re-en. Sec. 4017, Rev. C. 1907; amd. Sec. 1, Hart, 55 M 76, 86, 88, 173 P 1062. 
Ch. 63, L. 1915; re-en. Sec. 6112, R. C. M. The license fae required of insurance 
1921. corporations by this section and that ex: | 
acted by sections 2296 et seq., do not con- 
stitute double taxation, the impositions, | 

This section was not repealed by sections though upon the same persons, not being 
2296 to 2304, imposing a further license for the same thing. Equitable Life Assur. 
fee of one per cent. upon the net income of Co. v. Hart, 55 M 76, 86, 173 P 1062. 
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6113. Issuance of license. The state auditor, upon the payment of the 
fees enumerated in the preceding section, or, after the deductions have 
been made, as above provided for, shall issue, in duplicate, a license, as 
therein provided, a copy of which shall be forthwith filed in his office. 


History: En. Sec. 3, p. 77, L. 1897; re-en. Sec. 4018, Rev. C. 1907; amd. Sec. 2, 
Ch. 63, L. 1915; re-en. Sec. 6113, R. C. M. 1921. 


6114. Licenses of insurance companies—when expire. A1|I licenses issued 
under this act shall expire on the 3lst day of March of each year. 


History: En. Sec. 4, Ch. 97, L. 1903; re-en. Sec. 4019, Rev. C. 1907; amd. Sec. 1, 
ch. 14, L. 1909; re-en. Sec. 6114, R. C. M. 1921. 


6115. Duty to comply with laws. Nothing in this act shall be con- 
strued into permitting any insurance corporation, association, or society 
to do business in the state of Montana, even when in possession of the 
license provided for herein, unless such corporation, association, or society 
shall have complied with the laws of the state of Montana now in foree, 
or which may hereafter be enacted. 


History: En. Sec. 5, p. 77, L. 1897; re-en. Sec. 4020, Rev. C. 1907; re-en. Sec. 6115, 
R. C. M. 1921. 


6116. Penalty for foreign corporations doing business in violation of 
law. Every foreign insurance corporation, association, and society, which 
may hereafter desire to engage in the business of insuranee in this state, shall 
first pay as a fee for filing the documents provided for in section 6149 of this 
code, the sum of three hundred dollars, and if any person or persons, agents, 
officers, or trustees of any corporation, association, and society, doing 
any insurance business, shall cause to be issued or procured, received or 
forwarded, application for insurance, or delivered policies for any company. 
or companies or associations of persons not having complied with the 
provisions of this act, or shall adjust any loss, or in any manner, either 
directly or indirectly, aid in the transaction of insurance with any such 
company in this state, or In any way violate the provisions of this section, 
shall, upon conviction, be deemed guilty of felony. 


History: En. Sec. 6, p. 77, L. 1897; re-en. Sec. 4021, Rev. C. 1907; re-en. Sec. 6116, 
R. C. M. 1921. 


6117. Officers—when guilty of misdemeanor. If any officer, trustee, 
agent, or other person shall, directly or indirectly, collect any premium 
for any insurance company where such company has failed to obtain a 
license as provided for in this act; or where such company shall have 
failed to obtain a license as provided for in this act; or where such com- 
pany has collected premiums in excess of the amount already provided 
for in the license already obtained, such person shall be deemed guilty of 
a misdemeanor and upon conviction shall be punishable accordingly; pro- 
vided, however, that any company which has collected premiums in excess 
of the sum of five thousand dollars in any year without having obtained 
a license authorizing it so to do, may at the time it files its annual state- 
ment pay to the state auditor the amount of the license due the state 
for such excess premiums. 


History: En. Sec. 7, p. 78, L. 1897; re-en. Sec. 4022, Rev. C. 1907; amd. Sec. 1, Ch. 
30, L. 1921; re-en. Sec. 6117, R. C. M. 1921. » 
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6118. Obtaining of licenses to transact insurance business—all agents. 6348 cate 
Before transacting any fire, life or other indemnity or insurance business, BL. 41 ¢. 76 
each and every agent, firm or corporation acting as agent, solicitor or |np. 127, 128 
representative of such corporations or associations, shall procure annually \'\* |... 
from the commissioner of insurance a certificate of authority or license None pe 214 
as an agent, solicitor or representative of each corporation or association». 413-415 
represented by him or them, and which certificate shall terminate or, sus 
expire on the thirty-first day of March of each year, unless sooner revoked Qf. fo | a 
or terminated as otherwise provided, for which a fee of five dollars ($5) | Sec! ee. Ae 
for each certificate shall be paid to the commissioner of insurance; provided, i 

that the commissioner of insurance is hereby prohibited from issuing a 
certificate of authority to write policies of insurance, or to solicit and 

obtain and transact insurance business as defined in this act, to any 
person, agent, -firm or corporation, unless such person, agent, firm or 
corporation is a legal resident of the state of Montana at the time such 
certificate of authority is issued. Provided, that every applicant who shall 

apply for such license shall file with the commissioner of insurance his 
written application on blanks furnished by the commissioner, which ap- 
plication shall be signed and sworn to by the applicant and shall give 

his name, age, residence, place of business and occupation for five (5) 

years next prior to the date of application and also set forth his qualifi- 
cations for such license; namely, his familiarity with the insurance laws 

of this state and with the provisions of the contracts to be negotiated; 

what insurance experience he has had, if any; what insurance instruction 

he has had or expects to receive; whether he has been refused or has 

had suspended or revoked a license to solicit insurance by the insurance 
department or supervising officials of any state; whether any insurance 
company or any general agent claims such applicant is indebted under 

any agency, contract or otherwise, and if so, the name of the claimant, 

the nature of the claim and the applicant’s defense thereto, if any; whether 

he has had an agency contract cancelled, and if so, when, by what company 

or general agent and the-reason therefor. The applicant shall be vouched 

for by an official or a licensed representative of the company for which 

he proposes to act, who shall certify whether the applicant is personally 
known to him, whether the applicant has been appointed an agent to 
represent such company, and that such company has duly investigated 

the character and record of such person, and has satisfied itself that he 

is trustworthy and qualified to act as its agent and intends to hold himself 

out in good faith as an insurance agent. Upon the termination of the 
employment of any agent every insurance company shall file with the 
commissioner of insurance a statement of the facts relative to the termina- 

tion of such employment and the cause thereof. Any information, document, 

record, statement or thing required to be made or disclosed to the com- 
missioner of insurance by this act, shall be privileged and shall not be 

used as evidence in any action or proceeding instituted against the company 

or any representative thereof by or in behalf of any person who has been 
licensed under the provisions of this act. The commissioner of insurance 

may suspend or revoke the license of any insurance agent if, after due 
investigation, notice and a hearing, he determines that such license has. 
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been secured by fraud or misrepresentation; or that the agent has violated 
any insurance law of this state; or has failed or refused to pay or to 
deliver to the company or to his principal any money or other property 
in the hands of said agent belonging to such company or principal when 
requested so to do; or has violated. any lawful ruling of the msurance 
department; or has been convicted of a felony; or has otherwise shown 
himself untrustworthy or incompetent to act as an insurance agent. Before 
the commissioner of insurance shall revoke or suspend any such license 
he shall give to the agent and to the company which he represents written 
notice of the charges and of the hearing, not less than twenty (20) days 
prior to the time set for such hearing. Such notice shall be forwarded 
by registered mail addressed to the agent at his last known address, and 
to the company at its principal place of business. Full opportunity shall 
be given at such hearing to the agent and to.the company to appear with 
counsel and be heard upon such charges. Within thirty (30) days after 
the revocation or suspension of license or the refusal of the commissioner 
of insurance to grant a license, the agent or applicant aggrieved may 
appeal from the ruling of the commissioner of insurance to any court 
of competent jurisdiction. Appeals may be taken from the judgment of 
said court as in other civil cases. In the absence of a contrary ruling 
by the commissioner of insurance in a given case, license renewals shall 
be issued from year to year upon the request of the company without further 
action on the part of the agent. No officer or travelling salaried employee 
of any insurance company not compensated on a commission basis shall 
be required to obtain a license under this act. Any person or persons who 
shall in any way violate the provisions of this section shall, upon con- 
viction, be fined not less than fifty dollars ($50) nor more than one 
hundred dollars ($100), or imprisoned in the county jail for not less 
than thirty (80) days nor more than ninety (90) days, or both such 
fine and imprisonment, at the discretion of the court. Certificates of 
authority or licenses issued under this section shall be considered the 
licenses of the company, corporation, association or society applying for 
the same and may at all times be transferred from the agent, firm or cor- 
poration for which the license was originally issued to another agent, firm 
or corporation, on the surrender of the said license to the commissioner 
of insurance, who will make the proper indorsement thereon. No part 
of this act shall be construed as in any way repealing section 6119, nor 
shall any part of this act be construed as in any way altering or amending 
any part of Chapter 35 of said code relating to fraternal benefit societies. 

History: En. Sec. 8, p. 78, L. 1897; L. 1909; re-en. Sec. 6118, R. C. M. 1921; 


amd. Sec. 8, Ch. 97, L. 1903; re-en. Sec. amd. Sec. 1, Ch. 48, L. 1933. 
4023, Rev. C. 1907; amd. Sec. 2, Ch. 14, 


6119. Law not applicable to fraternal societies. Nothing in this act 
shall be construed as affecting fraternal associations or secret societies, 
which may insure the lives of their members only. 

History: En. Sec. 9, p. 78, L. 1897; re-en. Sec. 4024, Rev. C. 1907; re-en. Sec. 6119, 
R. C. M. 1921. 

6120. Publication of annual statement. Every insurance company of 

the character provided for in this chapter, doing business in the state, 
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organized under the laws of this or any other state or country, shall pub- 
lish annually, before the first day of May, in two newspapers of general 
circulation, to be approved by the state auditor, one of which shall be 
published at the seat of government, and, in case of companies organized 
in the state, one in the county where the principal office is located, a cer- 
tificate from the auditor that such company has in all respects complied 
with the law of the state relating to insurance, and an affidavit of such 
publication made by the publisher or foreman of such newspaper shall be 
filed in the office of the auditor within thirty days from the date of such 
publication. Said certificate shall also contain a statement made up from 
the annual report of said company of the actual amount of paid-up capital, 
the aggregate amount of assets and liabilities at the date of such report, 
together with the aggregate income and expenditures of such company 
for the preceding year, as shown by said report. 


History: En. Sec. 1, Ch. 68, L. 1907; Sec. 4025, Rev. C. 1907; re-en. Sec. 6120, 
B.C. MM. 1921. 


6121. Discrimination prohibited. No imsurance company organized 
under the laws of this state, or doing business in this state, shall make or 
permit any discrimination or distinction in favor of individuals between 
insurants or property of the same class in the amount of premiums or 
rates charged for policies, or in the dividends or other benefits payable 
thereon, or in any other of the terms and conditions of the contracts it 
makes; nor shall any such company or agent thereof make any contract 
of insurance or agreement as to such contract other than as plainly 
expressed in the policy issued thereon, nor shall any such company or 
agent pay or allow, offer to pay or allow, as inducement to insurance, 
any rebate of premium payable on the policy, or any special favor or 
advantages in the dividends or other benefits to accrue thereon, or any 
valuable consideration or inducement whatever, not specified in the policy 
contract of insurance. 

History: En. Sec. 1, Ch. 112, L. 1903; by him in writing the insurance upon such 


re-en. Sec. 4026, Rev. C. 1907; re-en. Sec. block, was’guilty of “rebating” under this 
6121, R. C. M. 1921. section. Smith v. Kleinschmidt, 57 M 237, 


Operation and Effect 187 P 894. 


A fire insurance solicitor who, pursuant 
to an agreement with an agent of the 
owner of a business block, paid over to the Robb v. Porter et al., 65 M 460, 461, 211 
agent two-thirds of the commission earned P 210. 


References 


6122. Penalty for violation of law. Every corporation or officer or 
agent thereof which shall violate any of the provisions of this act shall 
be fined in any sum not exceeding five hundred dollars, to be recovered 
by an action in the name of the state, and on collection to be paid into 
the county treasury for the benefit of the common school fund. 


History: En. Sec. 2, Ch. 112, L. 1903; References 
re-en. Sec. 4027, Rev. C. 1907; re-en. Sec. Cited or applied as section 4027, Revised 
6122, R. C. M. 1921. Codes, in Smith v. Kleinschmidt, BT M 237, 


187 P 894, 
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6123. Violation of law by agent amisdemeanor. Every officer or agent 

of any such corporation, who shall violate any of the provisions of this 
act, shall be deemed guilty of a misdemeanor. 

History: En. Sec. 3, Ch. 112, L. 1903; 

re-en. Sec. 4028, Rev. C. 1907; re-en. Sec. 

6123, R. C. M. 1921. : 


References 


Cited or applied as section 4028, Revised 
Codes, in Smith v. Kleinschmidt, 57 M 237, 
187 P 894. 


6124. Suspension of licenses for violations—commissioner’s power to 
make rules and regulations. Whenever it shall appear to the satisfaction 
of the commissioner of insurance after a hearing before him upon notice, 
that any company, officer, agent, solicitor or helper has violated any 
provision of this act, he shall suspend the license of any such company, 
officer, agent, solicitor or helper to transact business in this state for a 
period of sixty (60) days for the first offense, and for a period of from 
not less than one year to not more than three years in the discretion 
of the commissioner of insurance, for the second or any additional offenses, 
and no other license shall be issued to any such company, officer, agent, 
solicitor, or helper during the period of suspension, as the case may be. 

The insurance commissioner is hereby given power to do all things 
necessary and convenient for carrying into effect the laws of this state 
eoverning insurance companies and may from time to time promulgate 
necessary rules and regulations for the better protection of the insuring 
public. 


History: En. Sec. 4, Ch. 112, L. 1903; 
re-en. Sec. 4029, Rev. C. 1907; re-en. Sec. 
6124, R. C. M. 1921; amd. Sec. 1, Ch. 20, 
L. 1923. ; 


chance to be heard, held, that, conceding 
that defendant had failed to pursue the 
steps prescribed by this statute in revok- 
ing the license, it appearing affirmatively 


that plaintiff had been guilty of rebating, 
he was at best only entitled to nominal 
damages, and that the judgment for de- 
fendant on a directed verdict will not be 
disturbed on appeal to enable plaintiff to 
recover merely such damages. Robb v. 
Porter et al., 65 M 460, 461, 211 P 210. 


Operation and Effect 


In an action by an insurance agent 
against the state insurance commissioner 
to recover damages for revoking his license 
without first giving him notice and a 


6125. Law not applicable to fraternal societies. Nothing in this act 
shall be construed as affecting fraternal associations or secret societies, 
which may insure the lives of their members only. 


History: En. Sec. 5, Ch. 112, L. 1903; re-en. Sec. 4030, Rev. C. 1907; re-en. Sec. 6125, 
R. C. M. 1921. ; 


6126. Investigation of affairs of corporations engaged in organizing 
insurance companies. The commissioner of insurance shall, as often as he 
deems it expedient, examine into the affairs of any corporation organized 
under any law of this state, or having an office in this state, which cor- 
poration is engaged in, or is claiming or advertising that it is engaged in, 
organizing or receiving subscriptions for or disposing of stock of, or in 
any manner aiding or taking part in the formation or business of an 
insurance corporation or corporations, or which is holding the capital stock 
of one or more insurance corporations, for the purpose of controlling the 
management thereof as voting trustee or otherwise. For such purpose he 
may appoint as examiners one or more competent persons not officers of 
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or connected with or interested in any insurance corporation other than 
as policy-holders; and upon such examination he, his deputy, or any 
examiner authorized by him, may examine under oath the officers and 
agents of such corporation, and all persons deemed to have material 
information regarding the company’s property or business. Every such 
corporation, its officers and agents, shall produce its books and all papers 
in its or their possession relating to its business or affairs, and any other 
person may be required to produce any book or paper in his custody 
deemed to be relevant to the examination, for the inspection of the com- 
missioner, his deputies or examiners, whenever required, and the officers 
and agents of such corporation shall facilitate such examination and aid 
the examiner in making the same so far as it is in their power to do so. 
Every such examiner shall make a full and true report of every examina- 
tion made by him, verified by his oath, which shall comprise only facts 
appearing upon the books, papers, records, or documents of such corpora- 
tion, or ascertained from the testimony, sworn to, of its officers or agents, 
or other persons examined under oath concerning its affairs, and such 
conclusions and recommendations as may reasonably be warranted from 
such facts so disclosed; and said report so verified shall be presumptive 
evidence in any action or proceeding in the name of the people against 
the corporation, its officers or agents, of the facts stated therein. The 
commissioner shall grant a hearing to the corporation examined before 
filing any such report; and may, if he deems it for the interest of the public 
to do so, publish any such examination as contained therein in one or more 
newspapers of the state. . 


History: En. Sec. 1, Ch. 12, L. 1911; re-en. Sec. 6126, R. C. M. 1921. 


6127. Investment of funds in irrigation district bonds. In all cases’!”),,, 


where any law of the state of Montana now authorizes the investment off", . 51 
any of the funds of any insurance company, organized and doing business, ssi 
under the laws of the state of Montana, in state, county, city, or school 

district bonds or securities, such authorization is hereby extended in all 

such eases to the purchase of the bonds of any irrigation district heretofore 

or hereafter organized under the laws of the state of Montana. 


History: En. Sec. 1, Ch. 24, L. 1913; re-en. Sec. 6127, R. C. M. 1921. 


CHAPTER 28 
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Section 6128. Notice and certificate. 
6129. Approval of insurance commissioner of articles. 
6130. Amount of capital stock. 
6131. Mutual insurance. 
6132. Books for capital stock opened. 
6133. Directors, number and election of. 
6134. Investment of funds. 
6135. Examination by auditor. 
6136. Powers of insurance companies. 
6137. Construction of law. 
6138. Same. 
6139. Policies—how made. 
6140. Increase of stock. 
6141. Dividends and profits. 
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6142. Real estate—limitations upon the purchasing, holding, or conveying. 

6143. Notes given for capital stock. 

6144. Assessments. 

6145. Name of company. 

6146. Annual statement. 

6147. Auditor may demand report at any time. 

6148. What statement shall show. 

6149. Foreign insurance companies. 

6150. Foreign insurance companies—permission to transact business. 

6151. Annual statement. 

6152. Agent of foreign insurance companies. 

‘6153. Deficiency in capital stock to be made good. 

6154. Deficiency in mutual companies. 

6155. Deposits of security or payments required of domestic companies doing 
business in other states—reciprocal deposits and changes to be required. 

6156. Publication of report and certificate. 

6157. Auditor to furnish printed forms, 

6158. Stock plan and mutual plan. 

6159. Mutual benefit associations not prohibited. 

6160. Fire insurance company—must transact business through resident agent. 

6161. State auditor may revoke license. 

6162. Duty of state auditor to inspect. 

6163. Compensation of auditor. 

6164. Foreign fire insurance companies must write business in state through 
local agent. 

6165. Reinsurance forbidden in company not authorized to do business:in state. 

6166. Duties and powers of state auditor. 

6167. Report of reinsurance or cessation of risks. 

6168. Penalties. 

6169. Insurance agents must be residents of state. 


6128. Notice and certificate. When any number of persons associate 
themselves together for the purpose of forming an insurance corporation 
for any other purpose than life insurance, they shall publish a notice of 
such intention once a week for four consecutive weeks in some public 
newspaper in the county in which such insurance corporation is proposed 
to be located; and they shall also make articles of incorporation, as pro- 
vided in section 5905 of this code, and forward to the state auditor, who 
shall submit the same to the attorney-general for examination, and if it 
shall be found by the attorney-general to be in accordance with the pro- 
visions of this chapter, and not in conflict with the constitution and laws 
of the United States and this state, he shall make a certificate of the 
facts and return it to the state auditor, who shall reject the name or title 
apphed for by any persons, when he shall deem the same so similar to 
any one already appropriated by any other company or corporation as to 
be likely to mislead the public. 


History: En. Sec. 650, Civ. C. 1895; surance companies. This system extends 


re-en. Sec. 4042, Rev. C. 1907; re-en. Sec. 
6128, R. C. M. 1921. (Harlier acts reg- 
ulating insurance companies, other than 
life insurance, were secs. 1-39, pp. 67-84, 
L. 1883, ap. as secs. 564-602, 5th Div. 
Comp. Stat. 1887.) 


Operation and Effect 


This chapter contains a distinet sys- 
tem with relation to stock and mutual in- 


to associations to be formed. in the state, 
and to foreign insurance companies as 
well. State ex rel. Aachen & Munich 
F’. Ins. Co. v. Rotwitt, 17 M 41, 50, 41 P 
1004. 

References 

Cited or applied as section 650, Civil 
Code, in Northwestern Mut. Life Ins. Co. 
v. Lewis and Clark County, 28 M 484, 
489, 72 P 982. 


6129. Approval of insurance commissioner of articles. When the ar- 
ticles of incorporation shall have received the approval of the insurance com- 
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missioner, such articles, with said approval, must be filed, recorded, and 
certified, as required by law for the filing of articles of incorporation. All 
proposed amendments and changes in such articles of incorporation must 
likewise be submitted to the insurance commissioner and approved by him 
before the same become effective. 


History: En. Sec. 651, Civ. C. 1895; re-en. Sec. 4043, Rev. C. 1907; amd. Sec. 1, 
Ch. 31, L. 1921; re-en. Sec. 6129, R. C. M. 1921. 


6130. Amount of capital stock. The capital of every corporation formed 
under the provisions of this chapter shall not be less than two hundred thou- 
sand dollars, nor more than one million dollars, as may be specified in the 
articles of incorporation. Any such corporation shall issue stock divided 
into shares of the par value of one hundred dollars each, at least fifty per 
cent. of which stock shall be fully paid up in cash, the remaining unpaid 
portion of such stock, if any there shall be, shall be paid up within such 
time as the directors or trustees of said corporation shall order, but not later 
than two years after the issuance of the certificate of authorization by the 
insurance commissioner. Promissory notes shall be executed for the pay- 
ment of the unpaid portion of said stock, which notes shall be executed by 
the stockholders, payable to the corporation, and such notes shall be secured 
by at least one surety or by mortgages on unencumbered real estate within 
the state of Montana, worth at least twice the amount of such notes, and said 
security shall be approved by the insurance commissioner. 


History: En. Sec. 652, Civ. C. 1895; re-en. Sec. 4044, Rev. C. 1907; amd. Sec. 1, Ch. 
218, L. 1919; re-en. Sec. 6130, R. C. M. 1921. 


6131. Mutual insurance. No corporation on the plan of mutual imsur- 
ance shall commence business in this state until agreements shall have been 
entered into for insurance with at least two hundred applicants, the pre- 
miums upon which shall amount to not less than twenty-five thousand dol- 
lars, of which at least five thousand dollars shall have been paid in eash, 
and for the remainder of which notes of solvent parties, founded upon ac- 
tual and bona fide applications for insurance, shall have been received; no 
one of the notes received, as aforesaid, shall amount to more than five 
hundred dollars, and no two thereof shall be given for the same risk, or 
made by the same person or firm, except when the whole amount of such 
notes does not exceed the sum of five hundred dollars, nor shall any note be 
regarded or represented as capital stock unless a policy be issued upon the 
same within thirty days after the organization of the corporation taking 
the same, upon a risk which shall be for no shorter period than twelve 
months, each of said notes shall be payable, in whole or in part, at any time 
when the directors shall deem the same requisite for the payment of losses 
by fire or inland navigation, and such incidental expenses as may be neces- 
sary for transacting the business of said corporation; and no notes shall be 
accepted as a part of such capital stock, unless the same shall be sufficiently 
indorsed or secured, if security is required by the directors, and no such 
note shall be surrendered while the policy for which it was given continues 
in force. 


History: En. Sec. 653, Civ. C. 1895; re-en. Sec. 4045, Rev. C. 1907; re-en. Sec. 6131, 
R. C. M. 1921. 
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6132. Books for capital stock opened. Having published the notice, and 
filed the publisher’s affidavit of the publication thereof with the state aud- 
itor, together with the articles of incorporation, as required by section 6128 
of this chapter, the persons named in the articles of incorporation, or a ma- 
jority of them, shall open books for the subscription of stock to the corpora- 
tion, at such times and places as to them may seem convenient and proper, 
and shall keep the same open until the full amount specified in the articles 
of incorporation is subscribed; or in case the business of such corporation is 
proposed to be conducted on the plan of mutual insurance then they shall 
open books and receive propositions and enter into agreements in the man- 
ner and to the extent specified in sections 6130 and 6131 of this code. 


History: En. Sec. 654, Civ. C. 1895; re-en. Sec. 4046, Rev. C. 1907; re-en. Sec: 6132, 
R. C. M. 1921. 


6133. Directors, number and election of. The affairs of any corporation 
organized under the provisions of this chapter shall be managed by not more 
than thirteen nor less than three directors, all of whom shall be stockhold- 
ers. Within thirty days after the requisite amount of stock has been sub- 
seribed, cash paid, and notes given and approved, a meeting for the elec- 
tion of directors shall be called and held and directors elected as provided 
for the election of directors of trust deposit and security corporations in 
(see note) section 3926 of this code, and the directors so elected shall con- 
tinue in office until their sucecssors have been duly elected and qualified, 
and thereafter directors shall be annually elected as provided in section 5935 
of this code. 

History: En. Sec. 655, Civ. C. 1895; NOTE.—Section 3926 above referred to 


re-en. Sec. 4047, Rev. C. 1907; re-en. Sec. was repealed by chapter 89, Laws of 1915. 
6133, R. C. M. 1921. , | 


6134. Investment of funds. It shall be lawful for any insurance cor- 
poration organized under this chapter, or incorporated under any law of 
this state, to invest its capital and the funds accumulated in the course of 
its business, or any part thereof, in bonds and mortgages on unencumbered 
real estate within this state worth double the sum loaned thereon, exclusive 
of buildings, unless such buildings are insured in some responsible company 
or companies, and the policy or policies transferred to said corporation, and 
also in stocks of this state, or stocks or treasury notes of the United States, 
in the stocks and bonds of any county or incorporated city in this state, and 
to lend the same, or any part thereof, on the security of such stocks, or lands, 
or treasury notes, or upon bonds and mortgages, as aforesaid, and not other- 
wise, and to change and reinvest the same in like securities, as occasion may 
from time to time require; but any surplus money over and above the paid- 
up capital stock of any such corporation organized under this chapter, or 
incorporated under any law of this state, may be invested in or loaned upon 
the pledge of public stocks of the United States, or any of the states, or 
stocks, bonds, or other evidences of indebtedness of any solvent dividend- 
paying institution incorporated under the laws of this state or the United 
States, except their own stock; provided, always, that the current market 
value of such stocks, bonds, or other evidences of indebtedness shall be at 
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all times, during the continuance of such loans, at least twenty per cent. 
more than the sum loaned thereon. 


History: En. Sec. 656, Civ. C. 1895; re-en. Sec. 4048, Rev. C. 
R. C. M. 1921. 


1907; re-en. Sec. 6134, 


6135. Examination by auditor. Upon receiving notification that the 
requirements of the preceding sections have been complied with, the state 
auditor shall make an examination, or cause one to be made, by some dis- 
interested person officially appointed by him for that purpose, and if it 
shall be found (if the examination shall be made other than by the audi- 
tor, then the finding shall be certified under oath) that the capital herein 
required by the corporation named, according to the nature of the business 
proposed to be transacted by such corporation, has been paid in and pos- 
sessed by it in money, or in such stock, notes, bonds, or mortgages as are 
required by sections 6130, 6131, and 6134 of this code, then he shall so cer- 
tify, and if the examination be made by any other than the auditor, then the 
finding shall be certified under oath; or, in the case of a mutual insurance 
corporation, that it has received and is in actual possession of the capital, 
premiums, or bona fide agreements of insurance, and securities to the extent 
and value required by sections 6130, 6131, and 6134 of this code, and the 
name and residence of the maker of each premium note forming part of the 
capital of any such proposed mutual insurance corporation, and the amount 
of such note shall be returned to the auditor. The corporators or officers 
of any such corporation or proposed corporation contemplated by this chap- 
ter shall be required to certify, under oath, to the state auditor, that the cap- 
ital exhibited to the person making the examination directed in this section 
was bona fide property of the corporation so examined; the certificates above 
named shall be filed in the office of the said auditor, who shall thereupon 
deliver to such corporation a certified copy of the same, with his written per- 
mission for it to commence business as proposed in its articles of incorpora- 
tion, which certificate and permission, on being recorded in the office of the 
eounty clerk of the county in which the corporation is to be located, in a 
book prepared for that purpose, shall be its authority to commence business 
and issue policies, and such certified copy of said certificate and permission 
may be used in evidence for or against said corporation with the same effect 
as the originals. 


History: En. Sec. 657, Civ. C. 1895; re-en. Sec. 4049, Rev. C. 1907; re-en. Sec. 6135, 
R..C. M. 1921. 


6136. Powers of insurance companies. It shall be lawful for any cor- 
poration organized under this chapter, and doing business in this state: 

1. To insure houses, buildings, and all other kinds of property against 
loss or damage by fire or other casualty, and to make all kinds of insurance 
on goods, merchandise, or other property in the course of transportation, 


whether on land or water or air; to insure against loss or damage to motor SL. 
vehicles resulting from accident, collision, or marine and inland navigation ; 


and transportation perils; to insure growing crops against loss or damage 
resulting from hail or the elements; to insure against loss or damage by wa 
ter to any goods or premises arising from the breakage or leakage of sprin- Pp 
klers, pumps or other apparatus placed for extinguishing fires, and of water 
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pipes, against accidental injury to such sprinklers, pumps, or other ap- 
paratus; and to insure against loss or legal liability for loss because of dam- 
age to property caused by the use of teams or vehicles whether by accident 
or collision or by explosion of any engine or tank or boiler or pipe or tire 
of any vehicle, and also including insurance against theft of the whole or 
any part of any vehicle. 


2. To make insurance on the health of persons and against the personal 
injury, disablement, or death, resulting from traveling or general accident 
by land or water or air. 


3. To insure the fidelity of persons holding places of public or private 
trust, and to furnish surety on official bonds, and for the performance of 
other obligations; and to receive on deposit and insure the safe-keeping of 
books, papers, moneys, stocks, bonds and all kinds of personal property. 


4. To insure horses, cattle, and other stock against loss or damage by 
accident, theft, or any unknown or contingent event whatever, which may 
be the subject of legal insurance; to lend money on bottomry or re- 
spondentia, and cause itself to be insured against any loss or risk it may 
have incurred in the course of its business, and upon the interest which it 
may have in any property by means of any loan or loans which it may make 
on mortgages, bottomry, or respondentia, and generally to do all things 
proper to promote these objects; to insure plate glass against breakage, 
and steam-boilers against explosion, and against loss or damage to life or 
property resulting therefrom; against loss by burglary or theft, or both; 
against damage by water caused by the breakage or leakage of sprinklers, 
pumps, water-pipes, or plumbing and its fixtures, and accidental injury to 
such apparatus; and to permit lability insurance in all its branches. 

5. To insure titles and credit. 


No corporation organized under this chapter, or transacting business in 
this state, shall expose itself to loss on any one risk or hazard to an amount 
exceeding ten per centum (10%) of its paid-up capital, or write on a risk 
within the corporate limits of any one city an amount representing more 
than the paid-up capital of the corporation unless the excess shall be insured 
by the same in some other good and reliable company or companies. The 
restriction as to the amount of risk any such corporation shall assume shall 
not apply to corporations organized to guarantee the fidelity of persons in 
places of public or private trust, or to corporations that receive on deposit 
and guarantee the safe-keeping of books, moneys, papers and _ other 
property. 

History: En: Sec.) vp. 71) 7) 1885; 48, L. 1911; amd. Sec. 1, Ch. 114, L. 1911; 
re-en. Sec. 571, Sth Div. Comp. Stat.  re-en. Sec. 6136, R. C. M. 1921; amd. Sec. 


1887; re-en. Sec. 658, Civ. C. 1895; re-en. 1, Ch. 28, L. 1931. 
Sec. 4050, Rev. C. 1907; amd. Sec. 1, Ch. 


6137. Construction of law. Nothing in the act shall be construed as 
to alter, change, modify, or repeal any existing statute, which provided or 
established the amount of the capital required of any or all classes of insur- 
ance corporations herein mentioned. Combinations may be permitted of the 
different classes herein established, under one incorporation, except that 
fire insurance companies may not transact any other character of business 
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than that designated in paragraph 1 of the preceding section, and provided 
further, that where such combinations may be formed, the minimum capital 
shall be equal to the amount provided by law for each of the different 
classes so combined. 


History: En. Sec. 2, Ch. 114, L. 1911; re-en. Sec. 6137, R. C. M. 1921. 


6138. Same. Nothing in this act shall be construed preventing the 
transaction of health and accident insurance in combination with life 
insurance; provided, however, that the minimum capital of such corporation 
shall equal the amount required of both classifications. 


History: En. Sec. 3, Ch. 114, L. 1911; re-en. Sec. 6138, R. C. M. 1921. 


6139. Policies—how made. All policies or contracts of insurance made 
or entered into by any such corporation may be made either with or without 
the seal of the corporation, but such policies shall be subscribed by the 
president, or such other officer as may be designated by the directors for 
that purpose, and shall be attested by the secretary thereof. 


History: En. Sec. 659, Civ. C. 1895; re-en. Sec. 4051, Rev. C. 1907; re-en. Sec. 6139, 
R. C. M. 1921. 


6140. Increase of stock. If the capital stock of said corporation shall 
.be increased as provided in section 3894 (see note), of this code, a certificate 
showing such increase shall be filed with the state auditor, who shall 
make, or cause to be made, an examination of the securities composing 
such capital stock thus increased as provided in section 6135 of this code, 
and if satisfied therewith, such auditor shall thereupon deliver to such cor- 
poration a certified copy of such examination, with his written permission 
to do business upon such increased capital, a copy of which certificate and 
permission shall be filed in the office of the secretary of state and of the 
county clerk of the county where the principal place of business of said 
corporation is located. 


History: En. Sec. 660, Civ. C. 1895; NOTE.—Section 3894 above referred to 
re-en. Sec. 4052, Rev. C. 1907; re-en. Sec. was repealed by chapter 56, Laws of 1921. 


6140, R. C. M. 1921. See sections 5918 to 5929, this code. 


6141. Dividends and profits. It shall not be lawful for the directors 
of any insurance corporation organized under this chapter, or incorporated 
under any law of this state, to make any dividend except from the surplus 
profits arising from their business, and in estimating such profits there 
shall be reserved therefrom a sum equal to fifty per cent. of the amount 
received aS premiums on unexpired risks and policies, which amount so 
reserved is hereby declared to be unearned premiums; and there shall also 
be reserved all sums due the corporation on‘ bonds and mortgages, bonds, 
stocks, and book accounts, of which no part of the principal or interest 
thereon has been paid during the year preceding such estimate of profits, 
and upon which action for foreclosure or collection has not been commenced, | 
or which, after judgment has been obtained thereon, shall have remained 
more than two years unsatisfied, and upon which interest shall not have 
been paid; and in case of any such judgment the interest due or accrued 
thereon and remaining unpaid shall also be reserved. The making of a 
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dividend contrary to these provisions shall subject the corporation making 
it to a forfeiture of its charter. 


History: En. Sec. 661, Civ. C. 1895; re-en. Sec. 4053, Rev. C. 1907; re-en. Sec. 6141, 
R. C. M. 1921. 


6142. Real estate—limitations upon the purchasing, holding, or convey- 
ing. No corporation organized under this chapter shall purchase, hold, 
or convey any real estate, except for the purpose and in the manner herein 
set forth, to-wit: j 

1. Such as shall be necessary in the proper transaction of its business; 


2. Such as shall have been mortgaged to it in good faith by way of 
security for loans previously contracted, or for money due; or, 


3. Such as shall have been conveyed to it in satisfaction of debts previ- 
ously contracted in the legitimate business of the corporation, or for money 
due ; or, 

4. Such as shall have been purchased at sales, upon judgments, decrees, 
or mortgages obtained or made for debt or security; and it shall not be 
lawful for any such corporation to purchase, hold, or convey real estate 
which shall be found in the course of its business not necessary for the 
transaction thereof; and all such last-mentioned real estate shall be sold 
and conveyed within three years after the same shall. have been declared 
by the state auditor unnecessary for its business, unless the corporation 
shall procure a certificate from the said auditor that the interest of said 
corporation will materially suffer by a sale within the time limited, in 
which event the sale may be postponed for such a period as said auditor 
shall direct in said certificate. 


History: En. Sec. 662, Civ. C. 1895; re-en. Sec. 4054, Rev. C. 1907; re-en. Sec. 6142, 
R. C. M. 1921. ; 


6143. Notes given for capital stock. All notes deposited with any 
mutual insurance corporation at the time of its organization, as provided 
for in sections 6130 and 6131 of this code, shall remain security for losses 
and claims until the accumulation of the profits invested as required by 
section 6134 of this code shall equal the amount of cash capital required 
to be possessed by stock corporations organized under this chapter, the 
liability upon each note decreasing proportionately as the profits are 
accumulated; but any note which may have been deposited with any mutual 
insurance corporation subsequent to its organization, in addition to cash 
premiums, or any insurance effected with such corporation may, after the 
expiration of the time of such insurance, or upon the cancellation by the 
corporation of the policy, be relinquished and given to the maker thereof, 
or his legal representatives, upon paying his proportion of the losses and - 
expenses which may have accrued thereon during such term. The directors 
of any such corporation shall have the right to determine the amount of 
the note to be given in addition to the premiums by any person insured 
in such corporation; and every person effecting insurance in any mutual 
corporation, and his heirs, executors, administrators, and assigns, continu- 
ing to be so insured, shall thereby become members of said corporation 
during the period of insurance, and shall be bound to pay for losses and 
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such necessary expenses as aforesaid accruing to said corporation, in pro- 
portion to his or their deposit note or notes. Any person insured in any 
mutual corporation, except in the case of notes required by this chapter 
to be deposited at the time of its organization, may at any time return the 
policy for cancellation, and upon the payment of the amount due at such 
time upon the premium note or notes shall be discharged from further 
liability thereon. 


History: En. Sec. 663, Civ. C. 1895; re-en. Sec. 4055, Rev. C. 1907; re-en. Sec. 6143, 
R. C. M. 1921. 


6144. Assessments. The directors shall, as often as they deem neces- 
sary, after receiving notice of any loss or damage, determine the sums to 
be paid by the several members as their respective portions of such loss, 
and publish the same in such manner as they shall deem proper, or the 
by-laws shall have prescribed; but the sum to be paid by each member 
shall always be in proportion to the original amount of his deposit note 
or notes, and shall be paid to the officers of the corporation within thirty 
days after the publication of said notice; and if any member shall, for 
the space of thirty days after demand made personally or by letter for 
payment, neglect or refuse to pay the sum assessed upon him as a pro- 
portion of any loss aforesaid, the directors may sue for and recover the 
whole amount of his deposit note or notes, with costs of suit, but execu- 
tion shall issue for assessment and costs as they accrue only, and every 
such execution shall be accompanied by a list of losses for which such 
assessment was made. If the whole amount of deposit notes shall be in- 
sufficient to pay the loss, the sufferers insured by the said corporation 
shall receive, toward making good their respective losses, a proportionate 
share of the whole amount of said notes, according to the sums to them 
respectively insured; but no member shall ever be required to pay for any 
loss more than the whole amount of his deposit note or notes. 


History: En. Sec. 664, Civ. C. 1895; re-en. Sec. 4056, Rev. C. 1907; re-en. Sec. 6144, 
R. C. M. 1921. 


6145. Name of company. Every insurance corporation hereafter or- 
eanized as provided in this chapter shall, if it be a mutual corporation, 
embody the word “mutual” in its title, which shall appear upon the first 
page of every policy and renewal receipt; and every corporation doing 
business as a cash stock company, shall, upon the face of its policies, express 
in some suitable manner that such policies were issued by a stock corpora- 
tion. 


History: En. Sec. 665, Civ. C. 1895; re-en. Sec. 4057, Rev. C. 1907; re-en. Sec. 6145, 
Rn Ol nM. 1921, 


6146. Annual statement. It shall be the duty of the president or of 
the vice-president and secretary of each corporation organized under this 
chapter, or incorporated under any laws of this state, or doing business in 
this state, annually, on the first day of January of each year, or within 
sixty days thereafter, to prepare under oath and deposit in the office of 
the state auditor a full, true, and complete statement of the condition 
of such company on the thirty-first day of December preceding the filing 
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of such statement, which statement shall exhibit the following items and 


facts in the following forms, viz.: e 


1. The amount of capital stock of the corporation. 


bo 


The names of the officers. 
The name of the corporation, and where located. 


3 
4. The amount of capital paid up. 
5 


The property or assets held by the corporation, specifying the value, 
as near as may be, of the real estate owned by such corporation, and the 
amount of cash on hand deposited in banks to the credit of the corporation, 
and in what banks the same is deposited; the amount of moneys, stocks, 
or bonds deposited in any foreign country, state, or territory of the United 
States for the special benefit of the assured therein; the amount of cash 
in the hands of agents, and in the course of transmission; the amount 
of loans secured by first mortgages on real estate, with the rate of in- 
terest thereon, specifying the location of such real estate and its assessed 
valuation; the amount of all other bonds and loans, and how secured, 
with the rate of interest thereon; the amount due the corporation on 
which judgment has been obtained; the amount of stocks of this state, 
of the United States, of any incorporated city of this state, and of any 
stock owned by the corporation, specifying the amounts, number of shares, 
and par and market value of each kind of stock; the amount of stock held 
by such corporation as collateral security for loans, with amount loaned 
on each kind of stock, and premium notes paid and unpaid; the amount 
of interest actually due and unpaid; and all other securities and their 
value; the amount for which premium notes have been given on which 
moleace have been issued. 


6. The labilities of such corporations, Sahih e the losses adjusted 
and due; losses adjusted and not due; losses unadjusted; losses in sus- 
pense, and the cause thereof; losses resisted in litigation; dividends either 
in serip or cash, specifying the amount of each declared, but not due; 
dividends declared and due; the amount required to reinsure all outstand- 
ing risks on the basis of fifty per cent. of the premium on unexpired risks 
under one year, and pro rata on all unexpired risks having more than 
one year to run; the amount due banks or other creditors; the amount of 
money borrowed, and the security therefor; all other claims against the 
corporation. In the ease of mutual fire insurance companies organized 
under the laws of the state of Montana with a policy-holder’s contingent 
liability or deposit note or notes as provided in its by-laws and its poli- 
cies to determine the amount of reinsurance reserve the commissioner 
shall take twenty-five per cent. of the aggregate premiums on policies 
running one year or less from date of policy, and fifty per cent. of the 
pro rata amount on policies running more than one year from the date of 
policy. A policy for a term of years on which the premium is payable 
annually shall be considered a policy for one year. 


af 


(/. The income of the corporation during the previous year, specify- 
ing the amount received for premiums exclusive of premium notes; the 
amount of premium notes received; the amount received for interest; the 
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amount received for assessments, calls on stocks or notes, or premium 
notes; the amount received from all other sources. 


8. The expenditures during the preceding year, specifying the amount 
of losses paid during said term, stating how much of the same accrued 
prior, and how much subsequent to the date of the preceding statement, 
and the amount at which losses were estimated in such preceding state- 
ment; the amount paid for dividends;:the amount paid commissions; sal- 
aries, expenses, and other charges of agents, clerks and other employees; 
the amount paid for salaries, fees, and other charges of office and directors; 
the amount paid for local, state, national, and other taxes and duties; the 
amount paid for all other expenses, expenditures, ees printing, sta- 
tionery, rents, furniture, ete. 


9. The largest amount insured in any one risk. 
10. The amount of risks written during the year then ending. 
11. The amount of risks in force having less than one year to run. 


12. The amount of risks in force having more than one and not over 
three years to run. 


13. The amount of risks having more than three years to run. 


14. The following question must be answered, viz.: “Are dividends 
declared on premiums received for risk not terminated?” 


The state auditor must withhold or withdraw the certificate of author- 
ity from any such corporation neglecting or failing to comply with the 
provisions of this section. 


History: En. Sec. 666, Civ. C. 1895; amd. Sec. 1, Ch. 72, L. 1907; Sec. 4058, Rev. 
C. 1907; amd. Sec. 1, Ch. 118, L. 1919; re-en. Sec. 6146, R. C. M. 1921. 


6147. Auditor may demand report at any time. The state auditor is 
hereby authorized and empowered to address any inquiries to any insur- 
ance corporation in relation to its business and condition, or any other 
matter connected with its transactions, which he may deem necessary for 
the public good, or for a proper discharge of his duties, and it shall be the 
duty of any corporation so addressed to promptly reply in writing thereto. 


History: En. Sec. 667, Civ. C. 1895; re-en. Sec. 4059, Rev. C. 1907; re-en. Sec. 6147, 
R. C. M. 1921. 


6148. What statement shall show. The statement of any corporation, 
the capital of which is composed, in whole or in part, of notes, shall, in 
addition to the foregoing, exhibit the amount of notes originally forming 
capital, and also what proportion of said notes is still held by such cor- 
poration and considered capital. 


History: En. Sec. 668, Civ. C. 1895; References 
re-en. Sec. 4060, Rev. C. 1907; re-en. Sec. Cited or applied as section 668, Civil 
6148, R. C. M. 1921. Code, in Northwestern Mut. Life Ins. Co. 
; v. Lewis and Clark County, 28 M 484, 489, 
72 P 982. 


6149. Foreign insurance companies. It shall not be lawful for any(}}? ,ater 
insurance company, association, or partnership, organized or associateds. eae id 
for any of the purposes specified in this chapter, incorporated by orpp. 413-4! 
organized under the laws of any other state, or the United States, or any 
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foreign government, directly or indirectly, to take risks or transact any 
business of insurance in this state, unless possessed of two hundred thou- 
sand dollars of actual paid-up capital, exclusive of any assets of any such 
company as shall be deposited in any other states or territories, or foreign 
countries, for the special benefit or security of the insured therein; pro- 
vided, however, that such insurance companies coming within the provi- 
sions of this act shall be subject to all restrictions and duties which are 
now or may be imposed upon insurance companies of like character or- 
ganized under the laws of this state, and shall have no other or greater 
powers; any such company desiring to transact any such business as 
aforesaid, by any agent or agents in this state, shall appoint, in writing, 
the commissioner of insurance and his successors in office to be its true 
and lawful attorney, upon whom legal process in any action or proceed- 
ing against it shall be served, and in such writing shall agree that any 
lawful process against it which is served upon such attorney shall be of 
the same legal force and validity as if served upon such company, and 
that the authority shall continue in force so long as any liability remains 
outstanding in this state. 

Copies of such appointment, certified by said commissioner of insurance, 
shall be deemed sufficient evidence thereof, and shall be admitted in evi- 
dence with the same force and effect as the original thereof might be ad- 
mitted. Such service shall only be made upon such attorney, must be 
made in duplicate upon the commissioner of insurance, or, in his absence, 
upon the person in charge of his office, and shall be deemed sufficient 
service upon such company; provided, however, that in all cases where 
service is made upon the commissioner of insurance, as herein provided, 
the defendant shall have twenty days from the date of such service in 
which to file its answer or other appearance in the case. When legal process 
against any such company is served upon said commissioner of insurance, 
he shall forthwith forward, by registered mail, one of the duplicate copies 
prepaid and directed to its seeretary or corresponding officer. For each 
copy of process the commissioner of insurance shall collect two dollars, 
which shall be paid by the plaintiff at the time of such service, the same 
to be recovered by him as part of the taxable costs, if he prevails in the 
suit. Legal process shall not be served upon any such company except 
in the manner provided herein. 

Said company shall also file a certified copy of their charter or deed of 
settlement, together with a statement under the oath of the president or 
vice-president, or other chief officer, and the secretary of the company 
for which they may act, stating the name of the company and the place 
where located, the amount of its capital, with a detailed statement of the 
facts and items, as required from companies organized under the laws of 
this state, as per section 6146 of this code. Such statement shall also show 
to the full satisfaction of the state auditor and insurance commissioner 
ex-officio that said company, if organized without the United States of 
America, has deposited, in some one of the United States or territories, 
a sum not less than one hundred thousand dollars for the special benefit 
or securities of the assured therein, and shall file also a copy of the last 
annual report made under any law of the state, territory, or foreign coun- 
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try by which said company was incorporated; and no agent shall be 
allowed to transact business for any company whose capital is impaired 
by the liabilities, as stated in section 6146 of this code, to the extent of 
twenty per cent. thereof while such deficiency shall continue; provided, 
that any company formed for the purpose of carrying on the business 
of plate-glass, health, accident, fidelity, surety, livestock, steam-boiler, hail 
and cyclone, credit, or other liability insurance, both foreign and domestic, 
or any combination of the said several businesses, to carry on and engage 
in said plural insurance businesses under one incorporation, shall have 
not less than one hundred thousand dollars of capital stock subscribed, 
fifty per cent. of which shall be paid up in eash, and invested as provided 
by the laws governing the investment of capital stock of fire insurance 
companies. 


History: En. Sec. 670, Civ. C. 1895; the association; authorized to write in- 
amd. Sec. 1, Ch. 87, L. 1907; Sec. 4062, surance for it. Held, in an action to 
Rev. C. 1907; amd. Sec. 1, Ch. 25, L. compel the insurance commissioner to is- 
1909; amd. Sec. 1, Ch. 39, L. 1913; amd. sue a license, denied on the ground, inter 
Sec. 1, Ch. 220, L. 1919; re-en. Sec. 6149, alia, that the association was not pos- 
kh. C. M.- 1921, sessed of the capital required by this sec- 

: tion, that, since the deposited securities 
eee oanenis Ei cect may not be withdrawn so long as there 

An unincorporated association, doing exists an outstanding obligation charge- 
a fire insurance business and operating able against them, but are set aside and 
under the laws of another state under a_ dedicated to the business of the associa- 
common name, applied to the state in- * tion as a final guaranty of the payment 
surance commissioner for a license to carry of all losses sustained under its policies 
on a like business in Montana under See- of insurance, they constitute its capital 
tiong6111, R. C. M. 1921, subdivision 1. stock in an amount. in excess of that 
Its Pan of operation was, in brief, as prescribed by this section, and that, 
follows: Each individual member de-_ therefore, refusal of a license based on 
posited with the insurance commissioner insufficiency of capital was not war- 
of the state of the association’s creation ranted. State ex rel. v. Porter, 88 M 
approved securities aggregating $900,000, 347, 351 et seq., 294 P 363. 
he being empowered to require additional 
securities in case those deposited should 
depreciate in value. The securities re- 
mained the property of the individuals Cited or applied as section 670, Civil 
but could not be withdrawn until all Code, before amendment, in State ex rel. 
their proportionate liability against them Aachen & Munich F. Ins. Co. v. Rotwitt, 
had been discharged; there was no joint 17 M 41, 42, 41 P 1104; State ex rel. 
liability on the part of the members of Travelers’ Ins. Co. v. Rotwitt, 18 M 87, 
the association; actions on the policies 88, 44 P 409; State ex rel. Fidelity & 
could be commenced against, and service Casualty Co. v. Rotwitt, 18 M 92, 93, 44 
of process had upon, the attorney-in-fact of P 407. 


. 


References 


6150. Foreign insurance companies—permission to transact business. 1 50 Jee 
Any corporation organized under the laws of any state, district, or terri- si ae 2 
tory of the United States other than the state of Montana, or under the}, PP “H3-415 
laws of any foreign country, to transact the business of ire or casualty 
insurance on the mutual plan, in accordance with the law of the state or 
country of its,organization, may be permitted to transact any business 
within the state of Montana which it is authorized to transact in the 
state or country where it is organized, upon complying with the laws of 
the state of Montana applicable to it; provided, that such company is pos- 
sessed of a surplus of two hundred thousand dollars or more; provided, 
however, that nothing in this act shall apply to companies now authorized 
to transact business in the state of Montana. 


ss) 3 


et hed 


6151-6153 


History: En. Sec. 1, Ch. 135, L. 1919; 
re-en. Sec. 6150, R. C. M. 1921. 


Constitutionality 


Under rule that one who has acted un- 
der a statute or has claimed its ‘benefits 
to the detriment of others may not ques- 
tion its constitutionality, held, that mu- 
tual fire insurance companies which have 
entered into contracts of insurance with 
the state with relation to its public build- 
ings on the strength of this section, au- 
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thorizing such companies to write insur- 
ance on the mutual plan (on the single 
cash premium plan) if permitted to do so 
by the laws of their states, they will 
be estopped thereafter from asserting, in 
case of fire loss, that the section is un- 
constitutional in that, under it, they were 
given a right which by section 6158 is de- 
nied to domestic corporations of the same 
character, contrary to section 11, Arti- 
cle XV, Constitution of Montana. Me- 
Mahon v. Cooney et al., 95 M 138, 142 
et seq., 25 P 2d 131. 


6151. Annual statement. The statements and evidences of investments 
required of foreign companies, as above, shall be renewed annually, in 
such manner and form as required by this chapter, and as said auditor 
may direct, with any additional statement of the amount of the losses in- 
curred and premiums received in this state, during the preceding year, so 
long as such agency continues; and the said auditor, on being satisfied 
that the capital, securities, and investments remain secure, as heretofore 
provided, shall furnish a renewal of his certificate. 


History: En. Sec. 671, Civ. C. 1895; re-en. Sec. 4063, Rev. C. 1907; re-en. Sec. 6151, 
R. C. M. 1921. 


6152. Agent of foreign insurance companies. Every agent of any 
insurance company must, in all advertisements of such agency, publish 
the location of the company, giving the name of the city, town, or village 
in which the company is located, and the state or government unde® the 
laws of which it is organized, and must in no case advertise any merely 
authorized capital, but must in all such advertisements be limited to 
actual paid-up capital and cash assets liable for losses only. The term 
agent or agents, used in this chapter, includes an. acknowledged agent or 
surveyor, or any other person or persons who in any manner, directly or 
indirectly, transact or aid in transacting the insurance business of any 
insurance company not imeorporated by the laws of -this state. The pro- 
visions of the foregoing sections relative to foreign companies apply to 
all companies, partnerships, associations, or individuals, whether incor- 
porated or not, but the provisions of this chapter do not apply to insurance 
upon goods or merchandise in transit. 

History: En. Sec. 672, Civ. C. 1895; 


re-en. Sec. 4064, Rev. C. 1907; re-en. Sec. 
6152, R. C. M. 1921. 


References 


State ex rel. v. Porter, 88 M 347, 353 
et seq., 294 P 363. 


NOTE.—This section is apparently mis- 
placed since it is broad enough to apply 
to all insurance companies. But as the 
sections of the 1921 Code are retained in 
this Code, this must necessarily stand as 
it is. 


a 

6153. Deficiency in capital stock to be made good. Any corporation 
receiving such requisition from the state auditor must forthwith call 
upon its stockholders for such amounts as will make its paid-up capital 
equal to the amount required by this chapter or the charter or articles of 
incorporation of said corporation; and in ease any stockholder shall 
refuse or neglect to pay the amount so ealled for, after notice personally 
given, or by advertisement, in such time and manner as such auditor shall 
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approve, it is lawful for said corporation to require the return of the 
original certificate of stock held by such stockholder, and in liéu thereof 
to issue new certificates for such number of shares as the said stockholders 
may be entitled to in the proportion that the ascertained value of the 
funds of said corporation may be found to bear to its original capital, 
the value of such shares for which the new certificates must be issued to 
be ascertained under the direction of the said auditor, the corporation 
paying for the fractional part of shares; and it is lawful for the directors 
of such corporation to create new stock and dispose of the same, and to 
issue new certificates therefor, to an amount sufficient to make up the 
original capital of the corporation; and in the event of additional losses 
accruing upon new risks, taken upon the expiration of the period limited 
by the auditor in the aforesaid requisition for the filling up of the deficiency 
in the capital of such corporation, and before such deficiency has been 
made up, the directors are individually lable to the extent thereof. 


History: En. Sec. 674, Civ. C. 1895; NOTE.—The requisition referred to in 
re-en. Sec. 4066, Rev. C. 1907; re-en. Sec. the above section was specified by section 
6153, R. C. M. 1921. _ 4065, Revised Codes 1907, which was re- 


pealed by chapter 13, Laws of 1909; see- 
tions 166 to 168 of these codes. 


6154. Deficiency in mutual companies. If, upon the examination, it 
appears to the said auditor that the assets of any corporation upon the 
plan of mutual insurance under this chapter are insufficient to justify the 
continuance of such corporation in business, it is his duty to proceed in 
relation to such corporation in the same manner as is herein required in 
regard to joint-stock corporations, and the directors of such corporations 
are hereby made personally lable for any losses which may be sustained 
upon risks taken after the expiration of the time limited by the auditor 
for filling up the deficiency in the capital, and before such deficiency is 
made up. Any transfer of the stock of any corporation organized under 
this chapter, made during the pending of any investigation herein required, 
does not release the party making the transfer from his lability for losses 
which may have accrued previous to such transfer. 


History: En. Sec. 675, Civ. C. 1895; re-en. Sec. 4067, Rev. C. 1907; re-en. Sec. 6154, 
R. C. M. 1921. 


6155. Deposits of security or payments required of domestic companies 6155 
doing business in other states—reciprocal deposits and charges to be re- 3x9 °°” 
quired. Whenever the existing or future laws of any other state or) 615 ~ 
territory of the United States require of insurance corporations, incor- §g9°°C? °** 
porated by or organized under the laws of this state, having agencies in ~~ Mont......... 
such other state or territory, or of the agents thereof, any deposit of securi- 
ties in such state or territory for the protection of policy-holders or other- 
wise, or any payment for taxes, fines, penalties, certificates of authority, 
license fees, or otherwise, greater than the amount required for such pur- 
poses from similar companies of other states or territories by the existing 
laws of this state, then, and in every such case, all companies of such states 
or territories establishing, or having heretofore established, any agency or 
agencies in this state, are required to make the same deposit for a like 
purpose with the auditor of this state, and to pay said auditor for taxes, 
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fines, penalties, certificates of authority, license fees, or otherwise, an 
amount equal to the amount of such charges and payments imposed upon 
or required by the laws of such state or territory of the companies of this 
state or the agents thereof. 

History: En. Sec. 677, Civ. C. 1895; re-en. Sec. 4069, Rev. C. 1907; re-en. Sec. 6155, 
R. C. M. 1921. 


6156. Publication of report and certificate. It is the duty of every 
insurance corporation or company of the kind authorized to do and doing 
business in this state, organized under the laws of this state, or of any 
other state, territory, or country, to publish once, annually, in two news- 
papers of general circulation, one of which is published at the capital of 
the state, and in ease of corporations organized in the state, one of which 
is published in the county where the principal office is located, a certificate 
from the state auditor that such company or corporation has in all respects 
eomplied with the laws of this state relating to insurance. 

History: En. Sec. 678, Civ. C. 1895; 


re-en. Sec. 4070, Rev. C. 1907; re-en. Sec. 
6156, R. C. M. 1921. 


References 


Cited or applied as section 678, Civil 
Code, in State ex rel. Aachen & Munich 
F. Ins. Co. v. Rotwitt, 17 M 41, 51, 41 P 
1004. 


6157. Auditor to furnish printed forms. It is the duty of the state 
auditor to cause to be prepared and to furnish to each of the corporations 
organized under the laws of this state, and to attorneys or agents of 
companies incorporated by other states or territories and foreign govern- 
ments, who may apply for the same, printed forms of statements required 
by this chapter, and he may, from time to time, make such changes in 
the form of these statements as are best adapted to elicit from the corpo- 
rations or companies a true exhibit of their condition in respect to the 
several matters hereinbefore enumerated. 

History: En. Sec. 680, Civ. C. 1895; 


re-en. Sec. 4072, Rev. C. 1907; re-en. Sec. 
6157, R. C. M. 1921. 


References 


Cited or applied as section 680, Civil 
Code, in Mutual Benefit Life Ins. Co. v. 
Winne, 20 M 20, 36, 49 P 446; Northwest- 
ern Mut. Life Ins. Co. v. Lewis and Clark 
County, 28 M 484, 489, 72 P 982. 


6158. Stock plan and mutual plan. It is unlawful for any corporation 
organized upon the mutual plan to do business and take risks upon the 
stock plan, or for a corporation organized as a stock corporation to do 
business upon the plan of mutual insurance. 


History: En. Sec. 682, Civ. C. 1895; 
re-en. Sec. 4074, Rev. C. 1907; re-en. Sec. 
6158, R. C. M. 1921. 


Operation and Effect 


Held, under the rules in this case relat- 
ing to presumptions, that where the au- 
thority of foreign mutual fire insurance 
companies to write single cash premium 
policies under the laws of their respective 


states was at issue and no proof in that 
behalf was offered, the court was justified 
in holding that they had such authority 
as against the contention that in the ab- 
sence of proof to the contrary the presump- 
tion is that the laws of the foreign states 
are the same as section 6158, R. C. M., 
which denies such authority to domestic 
mutual companies. McMahon v. Cooney 
et al., 95 M 138, 142, 25 P 2d 131. 


6159. Mutual benefit associations not prohibited. Nothing in this chap- 
ter must be so construed as to prevent any number of persons, not 
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exceeding two hundred, from making mutual pledges, and giving valid 
obligations to each other, for their own insurance from loss by fire or 
death; but such association of persons must in no case insure any property 
not owned and occupied by one of their number; and no life except that 
of one of their own number; nor are the provisions of this chapter applicable 
to such associations or companies. But such associations or companies 
must not pay any salaries or compensation to officers, agents, or other 
employees, or receive premiums, or make dividends. 


History: En. Sec. 683, Civ. C. 1895; References 
re-en. Sec. 4075, Rev. C. 1907; re-en. Sec. Cited or applied ti 683, Civil 
? pple as section 1v1 
6159, R. C. M. 1921. Code, in Mutual Benefit Life Ins. Co. v. 


Winne, 20 M 20, 36, 49 P 446. 


6160. Fire insurance company—must transact business through resident 
agent. It shall be unlawful for any fire insurance corporation, legally 
authorized to transact business in the state of Montana, to write, place, 
or cause to be written or placed, any policy or contract of indemnity or 
insurance upon property situate in the state,of Montana, in or through any 
such legally authorized corporation outside of the state of Montana, or 
in or through any other corporation outside of the state of Montana, 
or to adjust, settle, or pay, or cause to be adjusted, settled, or paid, any 
loss arising from any contract of indemnity or imsurance, except those 
made through a duly licensed agent of the insurance corporation, resident 
in the state of Montana. 


History: En. Sec. 1, p. 79, L. 1897; re-en. Sec. 4031, Rev. C. 1907; re-en. Sec. 6160, 
Ric. Mi. 1921, 


6161. State auditor may revoke license. Any corporation or corpora- 
tions violating the provisions of the first section of this act, upon notice 
and satisfactory proof thereof being made to the state auditor, shall have 
its or their authority to transact business in the state of Montana revoked 
for a period of not less than ninety days, and any insurance corporation, 
whose license to do business may be revoked by the state auditor, shall 
not again be permitted to do business in the state of Montana until all 
taxes and penalties due thereon shall have been paid, together with any 
expenses that may be due under the provisions of this act to the state 
auditor, and such corporation shall be only readmitted to transact business 
in the state of Montana upon a complete compliance with the laws now 
in force in regard to the admission of insurance corporations to do business 
in Montana. And no action shall be maintained in the courts of this state 
upon any policy or contract of indemnity or insurance, written or placed 
in violation of the provision of this act. 

History: En. Sec. 2, p. 79, L. 1897; re-en. Sec. 4032, Rev. C. 1907; re-en. Sec. 6161, 
R. C. M. 1921. 


6162. Duty of state auditor to inspect. When notice of the violation 
of the first section of this act is received by the state auditor, it shall be 
his duty, in person or by deputy, to forthwith visit the office of such 
corporation or corporations where such contract of insurance may have 
been written or made, and demand an inspection of the books and records 
of such corporation or corporations. Any corporation or corporations 
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refusing to exhibit its or their books and records for his inspection shall 
be deemed guilty of a violation of the provisions of this act, and the 
penalty provided in this act shall be immediately enforced against such 
corporation or corporations by the state auditor. 


History: En. Sec. 3, p. 79, L. 1897; re-en. Sec. 4033, Rev. C. 1907; re-en. Sec. 6162, 
R. C. M. 1921. 


6163. Compensation of auditor. The state auditor shall receive as a 
compensation for the services rendered under the provisions of this act 
his necessary traveling expenses and ten dollars per diem, which sum shall 
be charged against the corporation or corporations so visited by him, 
and collected from such corporation or corporations. 


History: En. Sec. 4, p. 79, L. 1897; re-en. Sec. 4034, Rev. C. 1907; re-en. Sec. 6163, 
R. C. M. 1921. 


6164. Foreign fire insurance companies must write business in state 
through local agent. No fire insurance company or association not incor- 
porated under the laws of this state, authorized to transact business herein, 
shall make, write, place, or cause to be made, written, or placed, any policy, 
duplicate policy, or contract of insurance of any kind or character, or any 
general or floating policy, upon property situated or located in this state, 
except after the said risk has been approved, in writing, by an agent who 
is a resident of this state, regularly commissioned and licensed to transact 
insurance business herein, who shall countersign all policies so issued and 
receive the commission thereon when the premium is paid, to the end that 
the state may receive the taxes required by law to be paid on the pre- 
miums collected for insurance on all property located in this state. Noth- 
ing in this act shall be construed to prevent any such insurance company 
or association, authorized to transact business in this state, from issuing 
policies at its principal or department offices, covering property in this 
state, provided that such policies are issued upon application procured 
and submitted to such company by agents who are residents of this state, 
and licensed to transact the business of insurance herein, and who shall 
keep a record of and countersign all policies so issued and receive the 
commission thereon when paid. 


No provision of this section is intended to or shall apply to Rekdic in- 
surance covering the rolling-stock of railroad corporations, or property in 
transit while in the possession and custody of railroad corporations or 
other common carriers. 


History: En. Sec. 1, p. 118, L. 1899; re-en. Sec. 4036, Rev. C. 1907; re-en. Sec. 6164, 
R. C. M. 1921. 


6165. Reinsurance forbidden in company not authorized to do business 
in state. No fire insurance company or association shall reinsure, in any 
manner whatsoever, the whole or any part of a risk taken by it on property 
situated or located in this state in any other company or association not 
authorized to transact business in this state. No fire insurance company 
or association shall transfer or cede, in any manner whatsoever, to any 
company or association not authorized to do business in this state, any 
risk or lability, or any part thereof assumed by it, under any form of 


228 


Ch. 28 INSURANCE OTHER THAN LIFE 6166, 6167 


contract of insurance covering property located in this state, including any 
risk or liability under any general or floating policy, or any agreement, 
general, floating, or specific, to reinsure excess loss by one or more fires. 
No fire insurance company or association shall reinsure, or assume as a 
reinsuring company, or otherwise, in any manner or form whatsoever, 
the whole or any part of any risk or liability covering property located 
in this state, of any insurance company or association not authorized to 
transact business in this state. 


History: En. Sec. 2, p. 118, L. 1899; re-en. Sec. 4037, Rev. C. 1907; re-en. Sec. 6165, 
R. C. M. 1921. 


6166. Duties and powers of state auditor. Whenever the state auditor 
shall have or receive information that any fire insurance company or as- 
sociation, not incorporated under the laws of this state, has violated any 
of the provisions of section 6164 of this code, he is authorized, at the 
expense of such company or association, to examine, by himself or his 
accredited representative, at the principal office or offices of such com- 
pany or association, located in the United States of America, or in any 
foreign country, and also at such other offices or agencies of such com- 
pany or association as he may deem proper all books, records, and papers 
of such company or association, and may examine under oath the officers, 
managers, and agents of such company or association as to such violation 
or violations. The refusal of any such company or association to submit 
to such examination, or to exhibit its books and records for inspection, 
shall be presumptive evidence that it has violated the provisions of the 
first section of this act, and shall subject it to the penalties prescribed and 
imposed by this act. 


History: En. Sec. 3, p. 118, L. 1899; re-en. Sec. 4038, Rev. C. 1907; re-en. Sec. 6166, 
R. C. M. 1921. 


6167. Report of reinsurance or cessation of risks. Every fire insurance 
company or association shall annually, and at such other times as the state 
auditor may require, in addition to all returns now by law required of it 
or its agents or managers, make a return to the state auditor, in such form 
and detail as may be prescribed by him, of all reinsurance or cessations of 
risk or liability contracted for or effected by it, whether by issue of policy, 
entry, or bordereau, or general participation agreement, or by excess loss, 
reinsurance, or in any other manner whatsoever, upon property located in 
this state, or covering, whether specified or otherwise, any risk or liability 
upon property so located, such return to be certified by the oath of its 
president and secretary, if a company or association of one of the United 
States, and if a company or association of a foreign country, by the oath 
of its managers in the United States, as to such reinsurance or cessions 
effected through its branch office in the United States, and by the oath 
of its president and secretary, or by officers corresponding thereto, at its 
home office, wherever located, as to reinsurance or cessions as aforesaid 
contracted for or effected through the foreign office. The refusal of any 
such company or association to make the returns herein required shall be 
presumptive evidence that it is guilty of violating the provisions of the 
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second section of this act, and shall subject it to the penalties prescribed 
and imposed by this act. 


History: En. Sec. 4, p. 119, L. 1899; re-en. Sec. 4039, Rev. C. 1907; re-en. Sec. 6167, 
R. C. M. 1921. 


6168. Penalties. Any insurance company or association wilfully vio- 
lating or failing to observe and comply with any of the provisions of this 
act, applicable thereto, shall be subject to and liable to pay a penalty of 
five hundred dollars for each violation thereof, and for each failure to 
observe and comply with any provisions of this act; such penalty may be 
collected and recovered in an action brought in the name of the state in 
any court having jurisdiction thereof. Any insurance company or associa- 
tion which shall neglect and refuse, for thirty days after judgment in any 
such action, to pay and discharge the amount of such judgment, shall have 
its authority to transact business in this state revoked by the state auditor, 
and such revocation shall continue for at least one year from the date 
thereof; nor shall any insurance company or association whose authority 
to transact business in this state shall have been so revoked be again 
authorized or permitted to transact business herein, until it shall have 
paid the amount of any such judgment and shall have filed in the office 
of the state auditor a certificate, signed by its president or other chief 
officer, to the effect that the terms and obligations of the provisions of 
this act are accepted by it as a part of the conditions of its right and 
authority to transact business in this state. 


History: En. Sec. 5, p. 120, L. 1899; References 
re-en. Sec. 4040, Rev. C. 1907; re-en. Sec. State ex rel. v. Porter, 88 M 347, 294 P 
6168, R. C. M. 1921. 363. 


6169. Insurance agents must be residents of state. The state auditor 
is hereby prohibited from issuing a certificate of authority to write policies 
of fire insurance, or to solicit and obtain and transact fire insurance 
business, to any person, agent, firm, or corporation, unless such person, 
agent, firm, or corporation is a legal resident of the state of Montana, at 
the time such authority is issued. And whenever any person, agent, firm, 
or corporation, so authorized to issue policies of fire insurance and solicit 
and transact fire insurance business, shall remove from the state of Mon- 
tana, the authority issued to such person, agent, firm, or corporation 
shall be revoked, and the same shall be null and void. 


History: En. Sec. 6, p. 120, L. 1899; re-en. Sec. 4041, Rev. C. 1907; re-en. Sec. 6169, 
R. C. M. 1921. 


CHAPTER 29 


MUTUAL HAIL INSURANCE AND MUTUAL FIRE, LIGHTNING, AND OTHER 
CASUALTY INSURANCE OF FARM PROPERTY AND STOCK 


Section 6170. Who may form company. 
6171. Articles of incorporation. 
6172. Directors. 
6173. Officers. 
6174. Bonds of officers. 
6175. Powers of corporations. 
6176. Who may become members. 
6177. Policies—liability of members. 
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6178. Duty of insured in case of loss. 
6179. When obligations due. 
6180. Actions against members and against company. 


6181. Annual statement. 

6182. Members may withdraw. 

6183. Examination of company—annual statement. 

6183.1. General insurance laws not applicable. 

6183.2. Existing laws not affected. 

6184. Foreign mutual hail, cyclone, and tornado insurance companies. 


6170. Who may form company. Any number of members, not less 
than one hundred (100), residing in the state of Montana, who Baieerively 
own not less than five thousand (5,000) acres of grain, which they desire 
to have insured, may form an incorporated company for the purpose of 
mutual insurance of growing crops against loss or damage by hail; any | 
number of persons not less than one hundred (100), residing in the state | 
of Montana, may form an incorporated company for the purpose of mutual | 
insurance of farm buildings, including the usual contents therein, farm 
livestock, machinery and vehicles, and other forms of farm property, rural 
school buildings, rural community houses and churches, against loss or 
damage by fire or other casualty. Provided that no such contract of in- 
surance effected upon the property of any school district shall be deemed 
to constitute such school district a member of such mutual insurance 
corporation. Nor shall any such contract of insurance be invalid by reason 
of the fact that the directors or any director or officer of such mutual 
insurance corporation, at the time of issuing the contract or policy of 
insurance, is a trustee, director, agent, custodian or manager, or other- 
wise in control, supervision or management of such school house and 
building, community house, church or other rural public building or prop- 
erty so insured; and provided, that no property situated within the limits 
of incorporated towns or cities shall be subject to such insurance. 

History: En. Sec. 1, Ch. 58, L. 1905; R. C. M. 1921; amd. Sec. 1, Ch. 73, L. 


re-en. Sec. 4076, Rev. C. 1907; amd. Sec. 1931; amd. Sec. 1, Ch. 129, L. 1935. 
1, Ch. 120, L...1917; re-en. Sec. 6170, 


6171. Articles of incorporation. Such persons shall file with the state 
auditor a declaration of their intention to form a company for the pur- 
poses expressed in the preceding section, which declaration shall be 
signed by at least one hundred (100) incorporators; and shall be ac- 
companied by a copy of the proposed articles of incorporation subscribed 
by three (3) or more persons and acknowledged by each before some 
person authorized to take and verify acknowledgments of conveyance 
of real property, in which must be stated the name or title by which such 
corporation or company shall be known in law, the location of its prin- 
cipal business office, which office must be located in this state, the name 
and residence of the incorporators, the object of the corporation, with its 
plan of doing business clearly and fully defined, the number of its directors, 
and the names of those elected to serve until its first annual meeting, which 
articles of incorporation shall be by the state auditor submitted to the 
attorney-general for examination, and if such articles shall be found by 
the attorney-general to be in accordance with the provisions of this chapter, 
and not in conflict with the constitution and laws of the United States or 
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of this state, he shall make a certificate of the fact and return it to the 
state auditor, who shall reject the name or title applied for by any per- 
sons when he shall deem the same so similar to one already appropriated 
by another company or corporation as to be likely to mislead the public. 
When the articles of incorporation shall have received the approval of 
the attorney-general and the state auditor, the auditor must deliver the 
same to said incorporators, with such approval, and the same must be 
filed, recorded and certified as required by section 5908 of this code. 
Such articles of incorporation may be amended by a two-thirds (2/3) 
vote of a quorum at any annual or special meeting called for that pur- 
pose. Such amendments must be signed by the president and secretary and 
filed with the state auditor. 


History: En. Sec. 2, Ch. 58, L. 1905; re-en. Sec. 4077, Rev. C. 1907; re-en. Sec. 6171, 
R. C. M. 1921; amd. Sec. 2, Ch. 73, L. 1931. 


6172. Directors. The number of directors shall not exceed seven, the 
majority of whom shall constitute a quorum to do business, to be elected 
by the members by ballot, and they shall hold their offices until their 
successors are elected and qualified. 


History: En. Sec. 3, Ch. 58, L. 1905; re-en. Sec. 4078, Rev. C. 1907; re-en. Sec. 6172, 
R. C. M. 1921. 


6173. Officers. The directors shall elect from their number a presi- 
dent, a vice-president, a treasurer and a secretary, or a secretary-treasurer, 
all of whom shall hold office for one (1) year, and until their successors 
are elected and qualified. 


History: .En. Sec. 4, Ch. 58, L.' 1905; re-en. Sec. 4079, Rev. C. 1907; re-en. Sec. 6173, 
R. C. M. 1921; amd. Sec. 3, Ch. 73, L. 1931. 


6174. Bonds of officers.- The treasurer and secretary shall each give 
bonds to the company: for the faithful performance of their duties, in such 
amounts as shall be prescribed by the board of directors. 


History: En. Sec. 5, Ch. 58, L. 1905; re-en. Sec. 4080, Rev. C. 1907; re-en. Sec. 6174, 
R. C. M. 1921. 


6175. Powers of corporations. Such corporation and its directors shall 
possess the usual powers and be subject to the usual duties of corpora- 
tions and directors thereof, and may make such by-laws, not inconsistent 
with the constitution or this act, as may be deemed necessary for the man- 
agement of its affairs in accordance with the provisions of this act, and 
may prescribe the duties of its officers and fix their compensation, and 
may alter and amend its by-laws when necessary. 


History: En. Sec. 6, Ch. 58, L. 1905; re-en. Sec. 4081, Rev. C. 1907; re-en. Sec. 6175, 
R. C. M. 1921. 


6176. Who may become members. Any person owning property in 
this state, insurable under this act, may become a member of this com- 
pany, by insuring therein and not otherwise, and shall be entitled to all 
the rights and privileges pertaining thereto. The membership in such 
company shall consist of the persons insuring therein; provided, that such 
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6177. Policies—liability of members. All persons desiring insurance [%3¢° 4. 
shall make applications in writing, and give their obligations to the com- abe in 
pany for the payment of losses and expenses as shall be required by the *®c-. 1p. 247 
by-laws of such company; all lability of the members may be limited by 
the by-laws of such company; provided, that in case the whole amount 
of such obligation shall be insufficient to pay all losses sustained after 
necessary expenses in any year, then sufferers insured by such company 
shall receive their proportionate share of the funds realized from such 
obligation in full satisfaction of such losses, and no member shall ever 
be called on to pay more than the full amount of his obligation. 


History: En. Sec. 8, Ch. 58, L. 1905; re-en. Sec. 4083, Rev. C. 1907; amd. Sec. 1, Ch. 
32, L. 1921; re-en. Sec. 6177, R. C. M. 1921. 


6178. Duty of insured in case of loss. Every member of such com- 
pany, who may sustain loss or damage by hail or fire, shall immediately 
notify the secretary thereof, stating the amount of damage or loss claimed ; 
then the person or persons authorized by the by-laws of such company 
to adjust losses shall proceed to ascertain the amount of such loss or 
damage and adjust the same. If there is a failure of the parties to agree 
upon the amount of such damage or loss, the same shall be submitted to 
three persons as committee of reference, one of whom shall be selected 
by the claimant, one by the company, and the third by such two persons, 
who shall be sworn to a faithful and impartial investigation and award, 
as may be provided by the by-laws of said company, who shall have au- 
thority to examine witnesses and determine all matters in dispute, and 
shall make their award in writing to the secretary of the company, and 
such award shall be final, unless either party to the action shall appeal 
to the court within thirty days after such award; provided, such final 
award shall not be made before the time for the maturity of said crop 
or loss by fire. The pay of the membership of such committee shall be 
two dollars per day for each day of service so rendered in the discharge 
of their duties, which shall be paid by the claimant unless the award of 
such committee shall exceed the sum offered by the company in liquida- 
tion of such loss or damage, in which case said expense shall be paid by 
the company. : 


History: En. Sec. 9, Ch. 58, L. 1905; re-en. Sec. 4084, Rev. C. 1907; re-en. Sec. 6178, 
R. C. M. 1921. 


6179. When obligations due. All obligations shall be due at such time 
as the company. in its by-laws provides, and losses shall not be due and 
*payable until thirty days after said obligations are due and payable; pro- 
vided, that it shall be the duty of such company to use due diligence in 
the collection of such obligation. 


History: En. Sec. 10, Ch. 58, L. 1905; re-en. Sec. 4085, Rev. C. 1907; re-en. Sec. 6179, 
R. C. M. 1921. 
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6180. Actions against members and against company. Suits at law 
may be brought against any member of such company who shall neglect 
or refuse to pay any obligation given by him or her according to the pro- 
visions of this act, and the directors or officers of any company so formed, 
who shall wilfully refuse or neglect to perform the duties imposed upon 
them by the provisions of this act, shall be lable in their individual capacity 
to the person sustaining such loss. Suit at law may also be brought and 
maintained against any such company by members thereof for losses sus- 
tained, if payment is withheld after such losses become due. 


History: En. Sec. 11, Ch. 58, L. 1905; re-en. Sec. 4086, Rev. C. 1907; re-en. Sec. 6180, - 
Be CM. 1921. 


6181. Annual statement. It shall be the duty of the secretary to pre- 
pare an annual statement showing the condition of such company and 
the business transacted the preceding year, and present the same at the 
annual meeting, and file a verified copy of same with the state auditor as 
provided by law. 


History: En. Sec. 12, Ch. 58, L. 1905; re-en. Sec. 4087, Rev. C. 1907; re-en. Sec. 6181, 
R. C. M. 1921. 


6182. Members may withdraw. Any member of such company may 
withdraw therefrom by surrendering his policy for cancellation and pay- 
ing all obligation for the year’s insurance; provided, that the company 
shall have power to cancel the certificate of any member for good and 
sufficient cause by giving the insured notice to that effect, and no other- 
wise. 


History: En. Sec. 13, Ch. 58, L. 1905; re-en. Sec. 4088, Rev. C. 1907; re-en. Sec. 6182, 
R. C. M. 1921. 


6183. Examination of company—annual statement. It shall be the 
duty of the president and secretary of every such company, on the first day 
of January of each year, or within a month thereafter, to prepare under oath 
and transmit to the state auditor a statement of the condition of the company 
on the last day of the month preceding, which said statement shall exhibit 
the names of the president and secretary, the date of annual meeting, the 
amount of insurance in force, the number of members, the number and 
amount of assessments made during the year, the amount paid in losses, the 
amount of the losses claimed and not paid, with the reasons for non-pay- 


ment, the number of persons withdrawn, suspended, or expelled, the number 


of new members admitted, the expense during the year, and the amount 
of money on hand; if, upon examination, the state auditor finds that such 
company is doing business in accordance with the provisions of this act, 
he must thereupon furnish the company a certificate, of authority to con- 
tinue business during the ensuing year. For such examination and cer- 
tificate of approval the company shall pay to the state auditor ten dollars 
($10.00) which shall be paid into the state treasury and applied to the 
general fund. No agent of any corporation organized under the provisions® 
of this act shall be required to pay any fee or obtain any license for the 
transaction of corporation business. 


History: En. Sec. 14, Ch. 58, L. 1905; re-en. Sec. 4089, Rev. C. 1907; re-en. Sec. 6183, 
R. C. M. 1921; amd. Sec. 4, Ch. 73, L. 1931; amd. Sec. 2, Ch. 129, L. 1935. 
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6183.2. Existing laws not affected. Nothing in this law shall be con- > 
strued as being in conflict with or repealing any law or act relating to the Peer 
licensing of insurance companies. 


History: En. Sec. 6, Ch. 73, L. 1931. 


6184. Foreign mutual hail, cyclone, and tornado insurance companies. 
All mutual hail, cyclone, and tornado insurance companies or associations, 
organized under the laws of another state and transacting business in 
this state, shall be required to comply with the provisions of the laws 
governing fire and miscellaneous insurance corporations doing business in 
this state; provided, that such companies shall be possessed of assets in 
excess of all liabilities of an amount equal to at least fifty thousand dollars. 


History: En. Sec. 1, Ch. 180, L. 1907; Sec. 4090, Rev. C. 1907; re-en. Sec. 6184, 
R. C. M. 1921. 


CHAPTER 30 


MUTUAL RURAL INSURANCE COMPANIES Pa Pe aes 
\Ref. to z 
Section 6185. Formation of mutual rural insurance company. eae eh 
6186. Articles of incorporation—contents. pets te Pees 
6187. Execution and filing of articles. 
6188. Certified copies as evidence. 


6189. Fees for filing articles. 
6190. Adoption of by-laws. 


6191. What matters may be embraced in by-laws. 

6192. By-laws binding upon members. 

6193. Board of directors and officers. 

6194. When company may commence to issue policies. 

6195. Minimum aggregate of insurance. 

6196. Annual statement. 

6197. Failure to file statement—injunction. 

6198. Insurance limited to members and schools, churches, community 


houses—not to be written on property within city or town limits. 
6198.1. Amendment of by-laws to authorize additional insurance. 
6199. Property which shall not be insured. 
6200. No profits or dividends. 
6201. Voting of members. 
6202. Amendment of articles. - 
6203. License to do business not required. 
6204. General insurance laws not applicable. 
6205. Existing laws not affected. 


6185. Formation of mutual rural insurance company. Any number of 
persons, not less than twenty-five, who collectively shall own, in any 
county or counties, which are adjoining and adjacent to each other in 
this state, property of the value of twenty-five thousand dollars, which 
they desire to have insured, may form a corporation, under the provisions 
of this act, for the purpose of insuring the property of the members, 
situate within the counties where the operations of the corporation are to 
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be carried on, against loss or damage by fire or the elements, or any such 
agencies as may be specified in the articles of incorporation. 


History: En. Sec. 1, Ch. 21, L. 1907; Sec. 4092, Rev. C. 1907; amd. Sec. 1, Ch. 104, 
L. 1911; re-en. Sec. 6185, R. C. M. 1921. 


6186. Articles of incorporation—contents. Articles of incorporation 
must be prepared setting forth: 


1. The name of the corporation, as follows: “Mutual Rural Insurance 
Ce OTN ST Wie kk teh ek County” in which the operations of said com- 
pany are to be carried on. 


2. The name of the county or counties in which the operations of said 
company are to be carried on, and the place within such county where 
its principal business shall be transacted. 


3. The purpose for which it is formed. 
4. The terms for which it is to exist, not exceeding twenty (20) years. 


5. The number of its directors, which shall not be less than five (5), nor 
more than thirteen (13), and the names of those who are appointed to 
manage the affairs of the corporation or association until the first annual 
meeting of the members, and until their successors are elected and qualified. 

6. The names of the incorporators, and the value of the property desired 
insured, owned by each in the county, or counties, where the operations 
of the company are to be carried on. 

History: En. Sec. 2, Ch. 21, L. 1907; Sec. 4093, Rev. C. 1907; re-en. Sec. 6186, 


_ KR. C. M. 1921; amd. Sec. 1, Ch. 62, L. 1931. 


6187. Execution and filing of articles. The articles of incorporation 
must be executed in duplicate by at least three of the incorporators, and 
acknowledged before some officer authorized to take and certify acknowl- - 
edgments of conveyances of real property, and one of the instruments 
shall be filed with the county clerk and recorder of the county where the 
operations of the corporation are to be carried on, and the other with the 
state auditor. The copy of articles of incorporation filed with the state 
auditor shall first be certified by the county clerk as being a true and 
correct copy of the articles filed with such county clerk, and thereupon 
the persons named in the articles of incorporation, and the members there- 
after of such corporation, shall be a body politic and corporate for the 
term stated in the articles, not exceeding twenty years. 


History: En. Sec. 3, Ch. 21, L. 1907; Sec. 4094, Rev. C. 1907; re-en. Sec. 6187, 
R. C. M. 1921. 


6188. Certified copies as evidence. <A copy of any articles of incor- 
poration, filed in pursuance of this act, and certified by the state auditor, 
must be received in all courts and other places as prima facie evidence of 
the facts therein stated, and of the due incorporation of the we 
named in such articles. 


History: En. Sec. 4, Ch. 21, L. 1907; Sec. 4095, Rev. C. 1907; re-en. Sec. 6188, 
R. C. M. 1921. 
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6189. Fees for filing articles. The fee for filing the articles of incorpo- 
ration with the county clerk and recorder shall be one dollar, and the fee 


for filing the articles of incorporation with the state auditor shall be ten 
dollars. 


History: En. Sec. 5, Ch. 21, L. 1907; Sec. 4096, Rev. C. 1907; re-en. Sec. 6189, 
R. C. M. 1921. 


6190. Adoption of by-laws. Upon filing the articles of incorporation, 
by-laws shall be adopted by a majority of the members present at a meet- 
ing called for that purpose by a majority of those executing the articles 
of incorporation, upon at least five days’ notice by mail to each member. 


History: En. Sec. 6, Ch. 21, L. 1907; Sec. 4097, Rev. C. 1907; re-en. Sec. 6190, 
R. C. M. 1921. 


6191. What matters may be embraced in by-laws. A corporation, or- 
ganized under the provisions of this act, may by its by-laws provide: 


1. The terms of the directors; provided, that at least part of the direc- 
tors shall be elected at each annual meeting, and that the term of no director 
shall be longer than three years. | 


2. The date of the annual meeting of the members, at which directors 
shall be elected; provided, that each member shall be. permitted to cast 
one vote, either in person or by proxy, for each director to be elected, 
and Beh member shall be permitted to cumulate his votes for one or 
more directors, not exceeding the number to be elected. 


3. How the directors shall be elected in case no election occurs at the 
annual meeting. 


4. How the by-laws shall be amended. 


5. The duties and compensation of the officers, and the bonds to be 
required of them. 


6. The manner and time of giving notice of all annual and spécial meet- 
ings of the members. 


7. The character of property to be insured, and under what restrictions 
and limitations. 


8. Restrictions and limitations as to membership, and the powers, duties, 
and obligations of members. 


9. The form of application and form of policy. 
10. The manner of making and collecting assessments. 
11. The manner of making proof, adjustment, and payment of losses. 


12. The manner of the withdrawal, suspension, and expulsion of mem- 
bers. , 


13. The books and records to be kept by the corporation, reports re- 
quired of the officers, and the manner of examining and auditing their 
accounts. 


14. What shall be contained on the corporate seal, and when it shall 
be required to be used. 
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15. Such other matters as may be deemed necessary for the manage- 
ment of the affairs of the company, and the carrying out of the purposes 
for which it is incorporated. 


History: En. Sec. 7, Ch. 21, L. 1907; Sec. 4098, Rev. C. 1907; re-en. Sec. 6191, 
R. C. M. 1921. 


6192. By-laws binding upon members. The by-laws of any corpora- 
tion organized under the provisions of this act shall be binding on all 
members, and be, and become, as from time to time amended, a part of 
the contract of insurance between the company and the members. 


History: En. Sec. 8, Ch. 21, L. 1907; Sec. 4099, Rev. C. 1907; re-en. Sec. 6192, 
R. C. M. 1921. ; 


6193. Board of directors and officers. The general management of the 
affairs of the corporation shall be vested in the board of directors, who 
shall be members of the company, and such board shall elect, from their 
number, a president and vice-president, and shall also elect a secretary 
and a treasurer, who may or may not be members of the company, all 
of whom shall hold their offices until the first meeting of the directors 
following the annual meeting of the members, unless removed by the 
board of directors. 


History: En. Sec. 9, Ch. 21, L. 1907; Sec. 4100, Rev. C. 1907; re-en. Sec. 6193, 
R. C. M. 1921. 


6194. When company may commence to issue policies. No policies of 
insurance shall be issued by any company organized under the provisions 
of this act until such company shall have received applications aggregating 
fifty thousand dollars, and, when applications aggregating that amount 
have been received, the company shall cause to be filed with the county 
clerk and recorder of the county where its operations are carried on a - 
statement to that effect, certified to by its president and secretary, with 
its corporate seal a Peone 

History: En. Sec. 10, Ch. 21, L. 1907; Sec. 4101, Rev. C. 1907; re-en. Sec. 6194, 
R. C. M..1921. 


6195. ‘Minimum aggregate of insurance. Whenever insurance, carried 
by any corporation organized under the provisions of this act, shall in the 


aggregate amount to less than fifty thousand dollars, no further applica- 


tions shall be received or policies written, and all policies existing shall 
become null and void, notice of which shall be given to each member by 
mail, and the directors of the company shall proceed to wind up its 
altace in such manner as a majority of the members presen at a meeting 
ealled for that purpose may direct. 


History: En. Sec. 11, Ch. 21, L. 1907; Sec. 4102, Rev. 


C. 1907; re-en. Sec. 6195, 
R. C. M. 1921. : 


6196. Annual statement. Every corporation organized under the pro- 
visions of this act shall, within twenty days after the thirty-first day 
of December of each year, cause to be filed with the county clerk and 
recorder of the county where its operations are carried on, a statement 
in writing, signed by its president and secretary, with its corporate seal 
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attached, showing the condition of the company on that date, exhibiting 
the following facts: 

The name of the president and secretary. 

The date of the annual meeting. 

The amount of insurance in force. 

The number of members. 

The number of assessments made during the year. 
The amount paid in losses during the year. 


. The amount of the losses claimed and not paid, with the reason for 
non-payment. 


Se Se eer ie 


8. The number of members withdrawn, suspended, and expelled dur- 
ing the year. 

9. The number of new members admitted during the year. 

10. The expenses during the year. 

11. The amount of money on hand. 


A true copy of said statement, verified by the county clerk, shall be 
sent by mail to the state auditor, who shall file the same in his office, and 
said state auditor shall have and is hereby granted authority to, at any 
time, investigate and examine the affairs and books of any such corpora- 
tion, or such examination may be made by the state examiner, who shall 
report his findings to the state auditor. 


History: En. Sec. 12, Ch. 21, L. 1907; Sec. 4103, Rev. C. 1907: re-en. Sec. 6196, 
Bie Ce Mi 1921. 


6197. Failure to file statement—injunction. No report, statement, or 
return of any nature shall be required of any corporation organized under 
the provisions of this act, other than that required by the preceding sec- 
tion. Any corporation failing to file such statement may, on suit brought 
by any member, be enjoined by the district court of the county from carry- 
ing on any business until such statement is filed. 


History: En. Sec. 13, Ch. 21, L. 1907; Sec. 4104, Rev. C. 1907; re-en. Sec. 6197, 
K.-C: M, 1921. 


6198. Insurance limited to members and schools, churches, community 
houses—not to be written on property within city or town limits. No cor- 
poration organized under the provisions of chapter 30, shall insure any 
property not owned by a member, or by his wife; provided, however, that 
any such corporation may insure school houses and buildings used in con- 
nection therewith, community houses or churches and no such contract 
of insurance effected upon the property of any school district shall be 
deemed to constitute such school district a member of such mutual rural 
fire insurance company, nor shall any such contract of insurance be invalid 
by reason of the fact that the directors or any director or officer of such 


mutual rural fire insurance company, at the time of issuing the contract or 


policy of insuranee, is a trustee, director, agent, custodian or manager, or in 
anywise in control, supervision or management of such school house and 
buildings, community house, church or other rural public buildings or 
property so insured. It is further provided that no insurance shall be 
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written, or taken by any such corporation upon any property situated within 
the limits of an incorporated city or town. 


History: En. Sec. 14, Ch. 21, L. 1907; Sec. 4105, Rev. C. 1907; re-en. Sec. 6198, 
R. C. M. 1921; amd. Sec. 1, Ch. 96, L. 1933. 


6198.1. Amendment of by-laws to authorize additional insurance. Any 
mutual rural insurance company organized under sections 6185 to 6205, 
may so amend its by-laws so as to authorize such company to insure acy 
of the properties mentioned in section 6198. 


History: En. Sec. 3, Ch. 96, L. 1933. 


6199. Property which shall not be insured. No company, corpora- 
tion or association organized under the provisions of this act shall insure 
any property not situated within the county in which its principal place 
of business is located, or counties adjoining such county. 

Provided, further, that this act shall not conflict with the operation of 
any company, corporation or association whose original operation was con- 
fined to one county but which has since been divided into two or more 
counties. 


History: En. Sec. 15, Ch. 21, L. 1907; re-en. Sec. 4106, Rev. C. 1907; amd. Sec. 2, 
Ch. 104, L. 1911; re-en. Sec. 6199, R. C. M. 1921; amd. Sec. 2, Ch. 62, L. 1931. 


6200. No profits or dividends. No corporation, organized under the 


provisions of this chapter, shall accumulate any profits or pay any divi- 
dends. 


History: En. Sec. 16, Ch. 21, L. 1907; re-en. Sec. 4107, Rev. C. 1907; re-en. Sec. 6200, 
R. C. M..1921. 


6201. Voting of members. Each member of a corporation, organized 
under the provisions of this act, shall have but one vote at all meetings 
of the members, and no vote shall be cast by proxy, except as may be pre- 
seribed by the by-laws; provided, however, that the provisions of this 
section shall not apply to the election of directors. 


History: En. Sec. 17, Ch. 21, L. 1907; re-en. Sec. 4108, Rev. C. 1907; re-en. Sec. 6201, 
R. C. M. 1921. 


6202. Amendment of articles. Any corporation, organized under the 
provisions of this act, may, by a vote of two-thirds of the members present 
at any annual meeting, or at any special meeting called for that purpose, 
amend its articles of incorporation in any particular within the scope of 
this act, by causing amended articles of incorporation to be filed. in the 
same form and manner as required for articles of incorporation, which 
amended articles of incorporation shall only be required to be signed by 


the president and secretary of the corporation with the corporate seal at- 
tached. 


History: En. Sec. 18, Ch. 21, L. 1907; re-en. Sec. 4109, Rev. C. 1907; re-en. Sec. 6202, 
R. C. M. 1921. 


6203. License to do business not required. No agent of any corpora- 
tion, organized under the provisions of this act, shall be required to procure 
any certificate of authority from any public official to transact business 
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tions 6128 to 6157 of this code and the provisions of sections 6111 to 6119 sec. Wart 


of this code shall not apply to any corporation organized under the pro- 
visions of this act. 


History; En. Sec. 20, Ch. 21, L. 1907; re-en. Sec. 4111, Rev. C. 1907; re-en. Sec. 6204, 
R. C. M. 1921. 


6205. Existing laws not affected. Nothing in this chapter shall be 
construed as being in conflict with or repealing any law or act relating 
to the licensing of insurance companies. 


History: En. Sec. 21, Ch. 21, L. 1907; re-en. Sec. 4112, Rev. C. 1907; re-en. Sec. 6205, 
R. C. M. 1921. 


CHAPTER 31 
SURETY COMPANIES 


Section 6206. Foreign surety companies—admission into state. 

6207. Execution of official bonds. 

6208. Release of surety company from liability. 

6209. Statement to commissioner of insurance. 

6210. When foreign surety companies may transact business in state. 

6211. Deposit of articles and statement with commissioner of insurance. 

6212. Appointment of commissioner of insurance to receive service of process. 

6213. Service of process. 

6214. Annual statement to be filed with commissioner. 

6215. License to transact business in state. 

6216. When persons shall not act as agents of company. 

6217. Who deemed agent of surety company. 

6218. Agent to procure certificate from commissioner of insurance. 

6219. Penalty for acting as agent in violation of law. 

6220. Examination into atfairs of surety company. 

6221. Revocation of license of surety company. 

6222. Fees and taxes exacted of surety companies. 

6223. Same. 

6224. Reserve fund for reinsurance. 

6225. Annual statement of surety company—order to cease business. 

6226. Limit of liability to be incurred by surety company. 

6227. Estoppel to deny corporate power. 

6228. Cost of surety bond to be allowed in account of officer. 

6230. Duty of foreign surety companies to provide bonds without discrim- 
ination. 

6231. Proceedings upon refusal of company to furnish bond. 

6232. Penalty for refusal to comply with judgment of court. 

6233. Laws applicable to proceedings—appeal to supreme court. 

6234. Surety companies not permitted to furnish bonds where indemnity 
required. ’ 

6235. Penalty for violation of law. 

6236. Bonds which may be furnished by public officers. 


6206. Foreign surety companies—admission into state. Any company 
with a paid-up capital of not less than two hundred and fifty thousand dol- 
lars, incorporated and organized under the laws of any state of the United 
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States for the purpose of transacting business as surety on obligations of 
persons or corporations, and which has complied with all the requirements 
of the law regulating the admission of such companies to transact business 
in this state, may be accepted as surety upon the bond of any person or 
corporation required by the laws of this state to execute a bond; it being 
the intent of this chapter to enable corporations created for that purpose 
to become the surety on bonds required by law, subject to all the rights and 
liabilities of private. persons. 
History: This Act supersedes Secs. References 
4178-4189, Rev. C. 1907. Stabler v. Porter, 72 M 62, 64, 232 P 


This section en. Sec. 1, Ch. 139, L. 187. ’ 
1909; re-en. Sec. 6206, R. C. M. 1921. 


6207. Execution of official bonds. Whenever any bond, undertaking, 
recognizance, or other obligation is by law, or the charter, ordinance, rules, 
or regulations of any municipality, board, body, organization, or public 
officer, required or permitted to be made, given, tendered, or filed, with 
surety or sureties, and whenever the performance of any act, duty, or 
obligation, or the refraining from any act, is required or permitted to be 
guaranteed, such bond, undertaking, obligation, recognizance, or guaranty 
may be executed by a surety company qualified to act as surety or guaran- 
tor as above provided, and such execution by such company of such bond, 
undertaking, obligation, recognizance, or guaranty shall be in all respects 
a full and complete compliance with every reqirement of the law, charter, 
ordinance, rule, or regulation, that such bond, undertaking, obligation, 
recognizance, or guaranty shall be executed by one surety or by one or more 
sureties, or that such surety shall be a resident, or householder, or free- 
holder, or either or both, or possessed of any other qualifications; and all 
courts, judges, heads of departments, boards, bodies, municipalities, and 
public officers of every character shall accept and treat accordingly such 
bond, undertaking, obligation, recognizance, or guaranty when so ex- 
ecuted by such company, as conforming to and fully and completely com- 
plying with every such requirement of every such law, charter, ordinance, 
rule, or regulation. 


History: En. Sec. 2, Ch. 139, L. 1909; re-en. Sec. 6207, R. C. M. 1921. 


6208. Release of surety company from liability. Such company may 
be released from its liability on a bond on the same terms and conditions 
as are by law prescribed for the release of individual sureties. 


History: En. Sec. 3, Ch. 139, L. 1909; a county. National Surety Co. v. Lincoln 
_ re-en. Sec. 6208, R. C. M. 1921. County, 238 Fed. 705, 711. 


Operation and Effect 


This section having reference only to References 


_ official bonds, it has no application to the Stabler v. Porter, 72 M62, 64, 232 P 
bond of a contractor for construction for Las 


6209. Statement to commissioner of insurance. Every surety company 
chartered by this state shall annually, within sixty days after December 
31st of the preceding year, render to the insurance commissioner a Sstate- 
ment, signed and sworn to by its president and secretary, stating: The 
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amount of its capital, and the manner of its investment; particularizing 
each item of investment; the amount of bonds upon which such company 
is surety; and the amount of its liabilities. Such statement shall be made 
on a printed form furnished by the insurance commissioner, and shall in- 
clude such other information as the said commissioner may require. 


History: En. Sec. 4, Ch. 139, L. 1909; re-en. Sec. 6209, R. C. M. 1921. 


6210. When foreign surety companies may transact business in state. 
Any company incorporated and organized under the laws of any state of 
the United States other than this state, for the purpose of transacting 
business as surety on obligations of persons or corporations, may transact 
such business in this state upon complying with the provisions of this chap- 
ter, and not otherwise. : 


History: En. Sec. 5,.Ch. 139, L. 1909; re-en. Sec. 6210, R. C. M. 1921. 


6211. Deposit of articles and statement with commissioner of insur- 
ance. Every such company, before transacting any business in this state, 
shall deposit with the insurance commissioner a copy of its charter or ar- 
ticles of association and a statement, signed and sworn to by its presi- 
dent and secretary, stating: The amount of its capital, which shall not be 
less than two hundred and fifty thousand dollars, whether such company 
does surety business solely or other insurance business together with surety 
insurance, and the manner of its investment, designating the amount in- 
vested in mortgages, in the stock of incorporated companies, stating what 
companies, in public securities, and also the amount inyested in other se- 
curities, particularizing each item of investment; the amount of existing 
bonds upon which such company is surety, stating what portion thereof 
is secured by the deposit with such company of collateral security, the 
amount of premium thereon and the amount of its labilities, specifying 
therein the amount of outstanding claims, adjusted or unadjusted, due or 
not due, and giving such other mformation as the insurance commissioner 
shall require. The insurance commissioner may thereafter issue to such 
company a license authorizing it to transact business in this state. 


History: En. Sec. 6, Ch. 139, L. 1909; re-en. Sec. 6211, R. Cc. M. 1921. 


6212. Appointment of commissioner of insurance to receive service of,,,, 
process. No such company shall, directly or indirectly, take risks ores 56 
transact business in this state until it shall have first appointed, in writing,S« ! 7° 
the insurance commissioner of this state to be the attorney of such com- 
pany in this state, upon whom all process in any proceeding against such 
company may be served. Said power of attorney shall stipulate and agree 
on the part of the company, corporation, or association, that any lawful 
process against the same which is served on said attorney shall be of the 
same legal force and validity as if served on the company, corporation, or 
association, and that the authority shall continue in force so long as the 
certificate of membership, policy, or liability remains outstanding against 
the company, corporation, or association, in this state. A certificate of 
such appointment, duly certified and authenticated, shall be filed in the 
office of the insurance commissioner, and copies certified by him shall be 
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sufficient evidence. Service upon such attorney shall be sufficient service 
upon the principal. 
History: En. Sec. 7, Ch. 139, L. 1909; missioner its attorney for that purpose. 
re-en. Sec. 6212, R. C. M. 1921. Ulmen v. National Surety Co., 4 F. Supp. 
Operation and Effect 194. 


, : hee > References 
Service upon insurance commissioner 


held invalid service upon foreign surety Mieyr v. Federal Surety Co. of Daven- 
company, where it did not appoint com- port, 94 M 508, 528, 23 P 2d 959. 


6213. Service of process. Whenever lawful process against an insur- 
ance company, corporation, or association shall be served upon the insur- 
ance commissioner, he shall forthwith mail a copy of such process to the 
secretary of the company, or, in the case of companies of foreign countries, 
to the resident manager, if any, in this country. For each copy of process 
the commissioner shall collect two dollars, which shall be paid by the 
plaintiff at the time of such service, the same to be recovered by him as 
part of the taxable costs if he prevails in the suit. 

History: En. Sec. 8, Ch. 139, L. 1909; held invalid service upon a foreign surety 


re-en. Sec. 6213, R. C. M. 1921. company, where it did not appoint com- 


, missioner its attorney for that purpose. 
ie daplgtra ti Nea 8s Gee Sco Ulmen v. National Surety Co., 4 F. Supp. 
Service upon insurance commissioner 194. 


6214. Annual statement to be filed with commissioner. Every such 
company shall deposit with the insurance commissioner, annually, within 
sixty days after December 31st of the preceding year, a statement similar 
to that required by section 6211, signed and sworn to as therein directed, 
of the capital of such company, and its investments and risks as aforesaid, 
to be made up to the thirty-first day of December next preceding, together 
with such other information as the insurance commissioner may require. 


History: En. Sec. 9, Ch. 139, L. 1909; re-en. Sec. 6214, R. C. M. 1921. 


6215. License to transact business in state. If the insurance commis- 
sioner be satisfied with the statements required by sections 6209 and 6211 
of this code, and if such company shall have complied with all other pro- 
visions of law, he shall issue his license to it to transact business in this 
state, said license to continue in force for one year unless sooner revoked, 
but no such license shall be issued unless such statements are furnished; 
provided, that the first license may issue upon the filing of the statement 
required by section 6211 of this code; provided, that all licenses shall 
expire March 81st of each year. 


History: En. Sec. 10, Ch. 139, L. 1909; re-en. Sec. 6215, R. C. M. 1921. 


6216. When persons shall not act as agents of company. No person 
shall act within this state as agent for such company, unless it is possessed 
of two hundred and fifty thousand dollars capital, and such eapital to 
the extent of one hundred thousand dollars is invested in obligations of 
the United States, or obligations created by or under the laws of the state 
in which such company is located, or in other safe stocks or securities, the 
value of which at the time of such deposit shall be at or above par, and 
such investments are deposited with the insurance commissioner, auditor, 
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comptroller, or chief financial officer of the state under whose laws such 
company is incorporated; nor unless the insurance commissioner of this 
state is furnished with the certificate of such insurance commissioner, 
auditor, comptroller, or chief financial officer aforesaid, under his hand 
and official seal, that he, as such insurance commissioner, auditor, comp- 
troller, or chief financial officer of such state, holds in trust and on deposit 
for the benefit of all obligees of such company the securities before men- 
tioned, which certificate shall describe the items of security so held, and 
shall state that he is satisfied that such securities are worth one hundred 
thousand dollars. 


History: En. Sec. 11, Ch. 139, L. 1909; re-en. Sec. 6216, R. C. M. 1921. 


6217. Who deemed agent of surety company. Every person who shall 
receive or transmit applications-for suretyship or receive for delivery 
bonds founded on applications forwarded from this state, or otherwise 
procure suretyship to be effected by such company upon the bonds of, 
or the bonds given to, persons or corporations in this state, shall be deemed 
an agent of such company. | 


History: En. Sec. 12, Ch. 139, L. 1909; re-en. Sec. 6217, R. C. M. 1921. 


6218. Agent to procure certificate from commissioner of insurance. 
No person shall act as agent for such company without first procuring 
from the insurance commissioner a certificate of authority to act as such 
agent, the fees for such certificate of authority to be the same as those 
required of all insurance companies. 


History: En. Sec. 13, Ch. 139, L. 1909; re-en. Sec. 6218, R. C. M. 1921. 


6219. Penalty for acting as agent in violation of law. Every person 
who shall act as agent of any such company before it shall have complied 
with all the requirements of the laws of this state relating to such com- 
panies shall be fined one thousand dollars. 


History: En. Sec. 14, Ch. 139, L. 1909; re-en. Sec. 6219, R. C. M. 1921. 


6220. Examination into affairs of surety company. The insurance 
commissioner, either personally or by committee appointed by him, con- 
sisting of one or more persons not directors, officers, or agents of any 
surety company doing business in this state, may at any time examine the 
affairs of any surety company incorporated by or doing business in this 
state. The officer or agents of such company shall. exhibit its books to 
said commissioner or committee, and otherwise facilitate such examina- 
tion, and the commissioner or committee may examine under oath the of- 
ficers and agents of any such company in relation to its affairs. Said 
commissioner may, if he deem best, publish the result of such investigation 
in one or more newspapers published in this state; provided, that nothing 
in this section shall be construed to repeal, limit, or change the provisions 
of sections 166 to 168 of the Political Code relating to the examination of 
insurance companies. 


History: En. Sec. 15, Ch. 139, L. 1909; re-en. Sec. 6220, R. C. M. 1921. 
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6221. Revocation of license of surety company. When it shall appear 
to said commissioner from the statement of any such company or from an 
examination of its affairs that it is insolvent or is conducting its business 
fraudulently, or refuses or neglects to comply with the laws of the state 
relating to such companies, or, if any such company shall neglect or re- 
fuse to pay any final judgment or decree rendered against it upon any 
such bond, undertaking, recognizance, or other obligation made or guar- 
anteed by it under the provisions of this act, from which no appeal, writ 
of error, or supersedeas has been taken for ninety days after the rendition 
of such judgment or decree, it shall be the duty of the clerk of the court 
in which said judgment or decree was rendered to certify a copy thereof 
to the insurance commissioner, together with the fact that it remains un- 
paid; said commissioner shall revoke all leenses and the certificates of 
authority issued to such company and its agents, and he shall cause a 
notice thereof to be published in one or more newspapers published in this 
state, and the agent or agents of such company after such notice shali 
transact no further business in this state. All the expenses of an exam- 
ination made under the provisions of section 6220 shall be paid to said com- 
missioner by the company examined; provided, that nothing in this see- 
tion shall be construed to repeal, limit, or change the provisions of sections 
166 to 168 of the Political Code, relating to examination of imsurance 
companies. 


History: En. Sec. 16, Ch. 139, L. 1909; 
re-en. Sec. 6221, R. C. M. 1921. 


commissioner for writ of mandate to com- 
pel revocation of the company’s license, 
held that since plaintiff’s rights were fully 


Operation and Effect protected and could not be affected either 


This section provides that where a 
surety company refuses to pay a judgment 
against it on a bond furnished by it and 
fails to take an appeal for ninety days 
after its rendition, the insurance commis- 
sioner shall revoke its license. Such a 
company did not perfect its appeal from 
a judgment in an action on a constable’s 
bond until the ninety-fifth day after ren- 
dition. Its undertaking on appeal was 
satisfactory to the judgment creditor. In 
action by the latter against the insurance 


by the issuance or denial of the writ, and 
the effect of its issuance would have been 
the destruction of the company’s business 
in the state without an opportunity to be 
heard, it not being a party to the action, 
refusal to issue it was not error. Stabler 
v. Porter, 72. M 62, 64, 232 P 187. 

Id. Obiter: Where the license of a 
surety company is sought to be revoked 
under this section, for failure to pay a 
judgment rendered against it in an action 
on a bond furnished by it, quo warranto 
may be resorted to. 


6222. Fees and taxes exacted of surety companies. Every such com- 
pany organized in this state applying for admission to transact business in 
this state shall pay to the insurance commissioner, for the use of the state, 
ten dollars for filing the copy of its charter or articles of association, ten 
dollars for filing the statement preliminary to admission, and a like sum 
for each annual statement thereafter. Every such company organized un- 
der the laws of any other state and admitted to transact business in this 
state, and each agent of every such company shall pay the same fees and 
taxes to the insurance commissioner of this state as are required by the 
laws of Montana from general insurance companies. 


History: En. Sec. 17, Ch. 139, L. 1909; re-en. Sec. 6222, R. C. M. 1921. 


6223. Same. Every such company organized under the laws of any 
other state and admitted to transact business in this state, and each agent 
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of every such company, shall pay the same fees and taxes to the insurance 
commissioner of this state as are imposed by such other states upon any 
similar companies incorporated by or organized under the laws of this 
state or upon the agents of any such companies transacting business in 
such other state. 


History: En. Sec. 18, Ch. 139, L. 1909; re-en. Sec. 6223, R. C. M. 1921. 


6224. Reserve fund for reinsurance. Every surety company or asso- 
ciation chartered by or doing business in this state, and having the power to 
execute or guarantee surety or fidelity bonds or obligations, or guarantee 
the validity of titles or written instruments, shall at all times keep and 
maintain a reserve fund for reinsurance equal to fifty per centum of the 
gross amount of premiums received on business in force. 


History: En. Sec. 19, Ch. 139, L. 1909; re-en. Sec. 6224, R. C. M. 1921. 


6225. Annual statement of surety company—order to cease business. 
Every such company or association shall, in its annual statement to the 
insurance commissioner, report the gross amount of its risk outstanding 
on the thirty-first day of the previous December, classifying such risks in 
such manner as the commissioner shall direct, and shall report the amount 
of its reserve fund as a lability in such annual statement; and the cor 
missioner may order any such company or association to cease doing busi- 
ness in this state whenever, upon examination of such company or associa- 
tion, he shall find that it has failed to comply with any provision of see- 
tions 6224, 6225, or 6226 of thas code. 


History: En. Sec. 20, Ch. 139, L. 1909; re-en. Sec. 6225, R. C. M. 1921. 


6226. Limit of liability to be incurred by surety company. No such 
company shall incur, in behalf or on account of any one person, partner- 
ship, association, or corporation, a lability for an amount larger than one- 
fourth of its paid-up capital and surplus, unless it shall be secured from 
loss thereon beyond that amount by suitable and sufficient collateral agree- 
ments of indemnity by deposit with it in pledge or conveyance to it in 
trust for its protection, of property equal in value to the excess of its 
liability over such limit; or, in case such lability is incurred in behalf 
or on account of a fiduciary holding property in a trust capacity, by such 
deposit or other disposition of a sufficient portion of the estate so held 
that no further sale, mortgage, pledge, or other disposition can be made 
thereof without such company’s approval, except by the decree of a court 
having proper jurisdiction. 

History: En. Sec. 21, Ch. 139, L. 1909; re-en. Sec. 6226, R. C. M. 1921. 


6227. Estoppel to deny corporate power. No company which has ex- 
ecuted any bond as surety under the provisions of this act shall deny, in 
any proceedings for enforcing the.liability which it assumed to incur, its 
corporate power to execute such instrument or assume such liability. 


History: En. Sec. 22, Ch. 139, L. 1909; re-en. Sec. 6227, R. C. M. 1921. 


6228. Cost of surety bond to be allowed in account of officer. Any 
court or officer whose duty it is to pass upon the account of any person 
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Ch. 31 
or corporation required by law to give a bond may, whenever such person 
or corporation has given any such surety company as surety upon such 
bond, allow in the settlement of such account a reasonable sum for the 
expense of procuring such surety. 


History: En. Sec. 23, Ch..139, L. 1909; re-en. Sec. 6228, R. C. M. 1921. 
6229. Omitted. 


6230. Duty of foreign surety companies to provide bonds without 
discrimination. It is hereby made the duty of all surety companies not 
organized under the laws of the state of Montana, but authorized to trans- 
act business therein, and doing business in said state, to provide all neces- 
sary bonds or undertakings for all residents of said state who shall make 
application therefor, and to furnish all such bonds or undertakings to all 
such applicants upon the same terms and conditions and without diserim- 
ination. 

History: En. Sec. 1, Ch. 40, L. 1909; re-en. Sec. 6230, R. C. M. 1921. 


6231. Proceedings upon refusal of company to furnish bond. In case 
of the refusal of any such company to provide or furnish any applicant with 
a bond or undertaking, the applicant may file in the district court of the 
county of his residence a petition setting forth the facts, and praying that 
such company be required to provide or furnish the bond or undertaking 
required; whereupon the judge of said court shall issue a citation to such 
company commanding it to show cause, at a time and place to be named in 
the citation, why it does not provide or furnish such bond or undertaking. 
At the time designated in the citation for answering the same, the said 
judge shall proceed summarily to hear the petition. If it shall appear that 
the refusal was made in good faith and for good and sufficient reasons, 
and that a written statement of such reasons had been theretofore fur- 
nished to said applicant as hereinbefore required, the petition shall be dis- 
missed; but if the said company shall fail to establish that its refusal was 
in good faith, and for good and sufficient reasons, judgment shall be ren- 
dered against it, commanding it to furnish or provide such bond, within 
a time to be fixed by the judgment. 


History: En. Sec. 2, Ch. 40, L. 1909; re-en. Sec. 6231, R. C. M. 1921. 


6232. Penalty for refusal to comply with judgment of court. Should 
any such company fail to comply with any- such judgment, its right to 
transact business in Montana shall thereupon cease, and an order shall be 
entered in the said proceedings, after notice to it, adjudging its right so 
to transact business in Montana to be forfeited, and commanding it to desist 
and refrain from transacting any business in the state, or from soliciting 
any such business without it, which order may be enforced in the same 
manner as injunctions generally. A certified copy of such order shall 
forthwith, on the entry of the same, be transmitted by the clerk of the 
district court in which said proceedings are had, to the state auditor, who 
shall file the same in his office and immediately revoke the license of the 
said company, and thereafter any person, association, or corporation which 
may exact or require of any person, or make it a condition of employment, 
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or the retention of employment, that he make or execute any bond or un- 
dertaking with such company as surety, shall be deemed guilty of a mis- 
demeanor, and, upon conviction thereof, shall be punished by a fine of not 
less than one hundred dollars, nor more than one thousand dollars; pro- 
vided, however, nothing herein shall be so construed as to deprive either 
party to such proceedings of the right of trial of any question of fact 
therein by a jury. 
games En. Sec. 3, Ch. 40, L. 1909; re-en. Sec. 6232, R. C. M. 1921. 


6233. Laws applicable to proceedings—appeal to supreme court. The ¢2;; 
provisions of the Code of Civil Procedure shall be applicable to the pro- Repealed ‘<% 
ceedings authorized by this act except as herein provided, and except that S* ! p. 260 
an appeal from either the judgment or order in such action may be taken 
by the petitioner or the surety company to the supreme court, but such 
appeal must be taken within sixty days after the same shall have been 
entered. 


History: En. Sec. 4, Ch. 40, L. 1909; re-en. Sec. 6233, R. C. M. 1921. 


6234. Surety companies not permitted to furnish bonds where indem- 
nity required. No foreign or other surety company shall hereafter be per- 
mitted to furnish the bond for any state, county, or city official, where 
such company requires, in addition to the payment of reasonable premiums, 
any indemnity or other security. 


History: En. Sec. 1, Ch. 6, L. 1911; re-en. Sec. 6234, R. C. M. 1921. 


6235. Penalty for violation of law. Whenever it shall appear to the 
satisfaction of the insurance commissioner that any surety company has 
violated the provisions of this act, its license shall be by him thereupon 
declared forfeited, and such company shall not again be admitted to do 
business in this state until a period of four years shall have elapsed, nor 
until such company has shown a willingness to comply with the provision 
of this act. 


History: En. Sec. 2, Ch. 6, L. 1911; re-en. Sec. 6235, R. C. M. 1921. 


6236. Bonds which may be furnished by public officers. Whenever an 
official bond is required of any state, county, city or township officer, such 
officer may furnish either a surety company bond, or a good and sufficient 
individual bond, executed and approved as required by law or may furnish 
such other security as may be approved by the person, officer, or board 
authorized by law to examine and approve such official bond; provided, 
that where such officer shall furnish a surety company bond, the premium 
therefor shall be a proper charge against the general fund of the state, 
county, or city, as the case may be; provided, further, that the provisions 
of this section, making such premium a charge against the general fund 
of the state, county, city, town or township shall not be construed to in- 
clude any deputy, clerk or subordinate officer, where a bond is required 
to be furnished by the principal or body appointing the same. 


History: En. Sec. 3, Ch. 6, L. 1911; re-en. Sec. 6236, R. C. M. 1921; amd. Sec. 1, Ch. 
145, L. 1923; amd. Sec. 1, Ch. 45, L. 1935. 
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he Section 6237. Incorporation of assessment accident insurance companies. 


6238. Corporations subject to this act. 

6239. Reincorporation of existing companies. 

6240. Payment of maximum amount of policy. 

6241. Reserve or emergency fund. 

6242. Transfer of risks. 

6243. Visitation by the auditor—proceedings to restrain corporations from 
doing business. 

6244. Hearing thereon. 

6245. Foreign corporations. 

6246. Designation of commissioner of insurance for service of process. 

6247. Refusal or revocation of license. 

6248. Penalties for fraudulent acts. 

6249. Change of beneficiaries. 

6250. Exemption from execution. 

6251. Penalties. 

6252. Annual report. 

6253. Fees. 

6254. Proceedings to enjéin. 

6255. Regulations for conduct of business. 

6256. Quorum—amendment of by-laws. 


6237. Incorporation of assessment accident insurance companies. Nine 
or more persons may become a corporation for the purpose of transacting 
the business of accident insurance upon the assessment plan, by filing in the 
office of the secretary of state a declaration, signed by each of them and 
duly acknowledged, setting forth their intention to form such a corpora- 
tion, the name of the proposed corporation, the place where its principal 
office shall be located in the state, the mode in which its corporate powers 
are to be exercised, and of electing directors, or other persons, by whatso- 
ever name or title designated, who are to have and exercise the general 
control and management of its affairs and its funds, and a majority of 
whom shall be citizens of this state, which election shall be in the manner 
prescribed by its by-laws. Such declaration shall have indorsed thereon 
or annexed thereto, and as a part thereof, the sworn statement of three 
such persons, that at least five hundred persons eligible under the proposed 
laws of the corporation to be assured therein have, in good faith, made ap- 
plication in writing for such an insurance. If all the requirements of this 
act have been complied with, the state auditor shall file such declaration 
and record it; with the certificate of the attorney-general, in a book to be 
kept for that purpose, and deliver to the corporation a certified copy of 
the papers so filed and recorded, with his license, in writing, to the corpora- 
tion to engage in the business proposed in the declaration, which certified 
copy and license shall be filed in the office of the clerk of the county where 
the office of the corporation is to be located. Such corporation shall not 
commence the business of insurance until at least five hundred persons have 
subscribed in writing to be insured therein in the aggregate amount of at 
least five hundred thousand dollars, and have each paid in one per cent. on 
the amount of the insurance severally subscribed for in cash, and the same is 
deposited in bank to the credit of the indemnity fund, to be held in trust 
for the benefit of the insured or their beneficiaries; and the state auditor 
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shall have further certified that it has complied with the provisions of this 
act, and is authorized to transact business. 


History: En. Sec. 1, p. 93, L. 1893; re-en. Sec. 720, Civ. C. 1895; re-en. Sec. 4158, 
Rev. C. 1907; re-en. Sec. 6237, R. C. M. 1921. 


6238. Corporations subject to this act. Any corporation, association, 
or society, which issues any certificate, policy, or other contract whereby, 
upon the death or other physical disability of the assured thereunder re- 
sulting from accidental injuries, any benefit is to accrue to the assured, or 
to his legal representatives, or to the beneficiaries designated by him, which 
benefit, the accumulation of reserve or emergency funds, and the expenses 
of the management and prosecution of the business, are provided for by 
payments to be made, either at periods named in the contract or upon as- 
sessment as required by persons holding similar contracts, and wherein 
the assured’s liability to contribute to the payments of benefits accrued or 
to accrue is not limited to a fixed sum, shall be deemed to be engaged in 
the business of accident insurance upon the assessment plan, and the busi- 
ness involving the issuance of such contracts shall be carried on in this 
state only by duly organized and authorized corporations, which shall be 
subject only to the provisions and requirements of this act. Nothing con- 
tained in this act shall be construed to apply to secret or fraternal so- 
cieties, lodges, or councils now doing business in this state, which conduct 
their business and secure members on the lodge system exclusively, having 
ritualistic work and ceremonies in their societies, lodges, or councils, and 
which are under the supervision of a grand or supreme body, nor to any 
association organized solely for benevolent purposes and not for profit, and 
which do not employ paid agents in soliciting business. 


History: En. Sec. 2, p. 93, L. 1893; re-en. Sec. 721, Civ. C. 1895; re-en. Sec. 4159, Rev. 
C. 1907; re-en. Sec. 6238, R. C. M. 1921. 


6239. Reincorporation of existing companies. Any existing domestic 
corporation, transacting the business of accident insurance upon the as- 
sessment plan, may reincorporate under the provisions of this act, under 
its existing corporate name, by filing with the secretary of state the dec- 
laration required by this act, signed and duly acknowledged by a majority 
of its board of directors, with a statement in like manner signed and ac- 
knowledged by them that such corporation has accumulated the fund re- 
quired by this act of corporations formed hereunder, and that the same is 
deposited in bank or trust company, to the credit of the indemnity fund, to 
be held in trust for the benefit of the assured or their beneficiaries, and the 
certificate of the attorney-general of the state, whereupon the secretary of 
state shall record and deliver to such corporation a certified copy of such 
declaration and of such certificate, together with his license to transact 
business, and upon filing the same in the office of the clerk of the county 
wherein its principal office is located, the same shall thereupon be deemed 
to be incorporated under the provisions of this act. It shall not be obliga- 
tory upon any such existing corporation to reincorporate hereunder, and 
any such domestic corporation may continue to exercise all the rights, 
powers, and privileges not inconsistent with this act, pursuant to its arti- 
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eles of association or incorporation, the same as if reincorporated under 
this act. 


History: En. Sec. 3, p. 94, L. 1893; re-en. Sec. 722, Civ. C. 1895; re-en. Sec. 4160, 
Rev. C. 1907; re-en. Sec. 6239, R. C. M. 1921. 


6240. Payment of maximum amount of policy. Every policy or cer- 
tificate hereafter issued by any corporation doing business under this act, 
and promising a payment to be made upon a contingency of death or dis- 
ablement by accident, shall specify the sum of money which it promises to 
pay upon the happening of each contingency insured against, and the num- 
ber of days, after satisfactory proof of the happening of such contingency, 
on which payment shall be made. Upon the occurrence of such contin- 
gency, unless the contract shall have been voided by fraud or by breach 
of its conditions, the corporation shall be obligated to the insured or his 
beneficiaries for such payment at the time and to the maximum amount 
specified in the policy or certificate for such contingency. If the state 
auditor shall be satisfied upon investigation that any such corporation has 
refused or failed to make such payment for thirty days after it became 
due, and after proper demand, he shall notify the corporation to issue no 
new policies or certificates until such indebtedness is fully paid, and no 
officer or agent of the corporation shall make, sign, or issue any policy or 
certificate of insurance when such notice is in force. 


History: En. Sec. 4, p. 94, L. 1893; re-en. Sec. 723, Civ. C. 1895; re-en. Sec. 4161, 
Rev. C. 1907; re-en. Sec. 6240, R. C. M. 1921. 


6241. Reserve or emergency fund. Every such corporation, associa- 
tion, or society shall accumulate and maintain a reserve or emergency fund 
of at least five thousand dollars. Such fund, if not already accumulated, 
shall be accumulated by every such existing corporation, association, or 
society, within six months from the time this act takes effect, and by every 
corporation, association, or society organized under this act, within six 
months of the completion of its organization and the receipt of its certifi- 
cate of authority to transact business in this state, and every corporation 
subject to the provisions of this act shall add to such emergency fund 
thereafter two and one-half per cent. of the amount realized from every 
premium, assessment, or periodical call, until such fund shall be equal to 
the amount of two dollars for every five thousand dollars of insurance in 
force. Such emergency fund, or any part thereof, may be used for the 
payment of death and indemnity claims; provided, that if the amount of 
such fund be thereby reduced below the amount contemplated in this act, 
the amount by which such fund is reduced be made-up and restored with- 
in six months thereafter. Such fund may be held in eash, or invested in 
the same class of securities required by law for the investment of funds 
by insurance corporations; and nothing herein contained shall prevent the 
creation and accumulation of other funds in excess of the amount herein 
required to provide for the purposes of such corporation. This act shall 
not be construed to limit the accumulation of a reserve or emergency fund 
by any corporation, association, or society subject to the provisions hereof, 
where such fund and its accretions are for the benefit or protection of the 
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assured, their legal representatives or beneficiaries. Any such corporation, 
association, or society may, in its discretion, through its officers or direc- 
tors, deposit with the auditor such securities, and for such amounts as 
may be approved by him. Such deposit shall be received and held by the 
auditor for the sole benefit of the assured in such corporations, and sub- 
ject to the provisions of such deed of trust as shall be approved by the 
auditor and accepted by him from the officers or directors of the corpora- 
tion; but the deposits with the insurance department, and all other invest- 
ments of reserve funds, shall be made in the same elass of securities as are 
required by law for the investment of funds by other insurance corpora- 
tions. 


History: En. Sec. 5, p. 95, L. 1893; re-en. Sec. 724, Civ. C. 1895; re-en. Sec. 4162, 
Rev. C. 1907; re-en. Sec. 6241, R. C. M. 1921. 


6242. Transfer of risks. No such corporation, association, or society, 
organized under the laws of this state, shall transfer its risks to or re- 
insure them in any other corporation, unless the contract or transfer or 
reinsurance is first submitted to and approved by a two-thirds vote of a 
meeting of the policy-holders or certificate-holders of such corporation, 
called to consider the same, of which meeting a written or printed notice 
shall be mailed to each policy- or certificate-holder at least thirty days 
before the day fixed for such meeting. Such vote of approval of a con- 
tract of reinsurance or transfer shall act as a dissolution of the corporation, 
and all liability upon its certificates shall cease at the expiration of five 
days following such vote, but its officers may thereafter perform any act 
necessary to close its affairs. No such corporation, association, or society, 
organized under the laws of this state, shall transfer its risks or assets, 
or any part thereof, to, or reinsure its risks or any part thereof in, any 
insurance corporation or association of any other state or country which is 
not, at the time of such transfer or reinsurance, authorized to do business 
in this state under the laws thereof. 


History: En. Sec. 6, p. 95, L. 1893; re-en. Sec. 725, Civ. C. 1895; re-en. Sec. 4163, 
Rev. C. 1907; re-en. Sec. 6242, R. C. M. 1921. 


6243. Visitation by the auditor—proceedings to restrain corporations 
from doing business. All corporations, associations, and societies to which 
this act is applicable, with their books, papers, and vouchers, shall be 
subject to visitation and inspection by the state auditor, or by such person 
as he may designate. The auditor may address any inquiries to any such 
corporation, association, or society in relation to its doings or condition, 
or any other matter connected with its transactions, relative to the business 
contemplated by this act. All officers of such corporation, association, or 
society shall promptly reply in writing to all such inquiries, under the 
oath of its president, secretary, or other officers if required. When the 
auditor, on investigation, shall be satisfied that any corporation organized 
under the laws of this state, or doing business in this state, of the character 
defined in this act is insolvent because of matured death claims, or other 
obligations due and unpaid, exceeding its assets and death and disability 
premiums, assessments, or periodical payments called or in process of col- 
lection, or has exceeded its powers, failed to comply with any provisions of 
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this act, or is conducting business fraudulently, he shall report the facts 
to the attorney-general, who, if he shall be of the opinion that the facts re- 
quire such action, must thereupon apply to the district court, at a special 
term thereof, within the judicial district in which the principal office of 
such corporation within this state is located, for an order requiring the 
officers of such corporation to show cause, at a reasonable time and place 
within such district, why such corporation should not be restrained from 
continuing to transact business, with power to the court to adjourn the 
hearing thereon from time to time, not exceeding sixty days in all. 


History: En. Sec. 7, p. 96, L. 1893; re-en. Sec. 726, Civ. C. 1895; re-en. Sec. 4164, 
Rev. C. 1907; re-en. Sec. 6243, R. C. M. 1921. 


6244. Hearing thereon. Such corporation, association, or society shall 
be entitled to be heard, and to a trial by jury of the facts stated in the 
report, if the same shall be traversed, and to examine papers and witnesses 
under oath in the usual mode of trials of actions. If the trial is by jury, 
the court shall submit to the jury specifie request to find covering the mat- 
ters in issue separately, and the jury shall return a special verdict on each 
question submitted; and if by such verdict it shall be found that the cor- 
poration is insolvent because of matured death claims, or other obligations 
due and unpaid, exceeding its assets as hereinbefore provided, the court 
may render judgment that it and each officer thereof be perpetually en- 
joined from exercising any corporate rights, privileges, or franchises of 
such corporation and that it be dissolved, and that a receiver be appointed, 
and an account taken and an equitable distribution of its property, inelud- 
ing all deposits with public officers, among its creditors and policy-holders 
be madé. If no charge of insolvency be made in such report, or if made 
be not established by the verdict of the jury, but it shall be found by such 
verdict that the corporation has exceeded its corporate powers or failed to 
comply with any provision of this act, or has conducted its business un- 
lawfully, the court may make and enter a judgment enjoming and re- 
straining it from the commission of such acts, or such of them as the court 
may determine, and in ease of failure to desist therefrom within the time 
to be specified in such judgment, that the corporation be dissolved. 


History: En. Sec. 8, p. 96, L. 1893; re-en. Sec. 727, Civ. C. 1895; re-en. Sec. 4165, 
Rev. C. 1907; re-en. Sec. 6244, R. C. M. 1921. 


6245. Foreign corporations. Any corporation organized under author- 
ity of another state or government to issue, or which is engaged in the 
business of issuing, policies or certificates of insurance on the assessment 
plan, as a condition precedent to transacting business in this state, shall 
deposit with the secretary of state a certified copy of its charter, a state- 
ment under oath of its president and secretary in the form by the auditor 
required, of its business during the year ending on the thirty-first day of 
December immediately preceding; a certificate under oath of its president 
and secretary that it is paying, and for the twelve months then next pre- 
ceding has paid, the maximum amount named in its policies or certificates 
in full; a copy of its poley or certificate and application, which must 
show that the liability of the assured to contribute to the payment of 
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benefit is not limited to a fixed sum; a certificate from the proper author- 
ity of its home state, that corporations of this state, engaged according to 
the provisions of this act in accident insurance on the assessment plan 
are, upon compliance with the laws of such state, legally entitled to do 
business in such state; that such corporation is properly authorized to 
transact business in its own state, and evidence satisfactory to the auditor 
that such corporation has accumulated and maintains a reserve or emer- 
gency fund equal to that required of similar corporation in this state, as 
provided in section 6241 of this code, that such accumulation is permitted by 
the law of its corporation and is for the benefit of policy- or certificate- 
holders only, and is invested as authorized under the law of its ineorpora- 
tion. Upon the filing of such statements and continued compliance with 
the above requirements, it shall be the duty of the auditor to issue an- 
nually to such corporation a proper authority to transact business in this 
state. Such corporation shall annually thereafter report to the auditor, on 
or before the first day of March, a complete statement of its business for 
the year ending December the thirty-first next preceding, as provided in 
section 6252 of this code. The license or authority of such corporation to 
do business in this state shall be revoked by the auditor whenever he is 
satisfied on investigation that such corporation is not paying the maximum 
amount named in its policies or certificates in full. Upon such revocation 
the auditor shall cause notice thereof to be published in the newspaper in 
which the general laws are published, and no new business shall be there- 
after done by it or its agents in this state. When any other state or 
country shall impose any license fees, taxes, or penalties, upon any corpora- 
tion of this state, transacting the business herein provided for which are 
not imposed, or which are in excess of those imposed by this act, like li- 
cense fees, taxes, or penalties shall be imposed upon corporations of the 
same kind and their agents of such state or country doing business in this 
state. If the laws of such state where such company is organized will not 
admit companies organized in this state, or doing business under this act, 
to do business in such state, then such company shall not be admitted to 
do business in this state. The state auditor is authorized to place such 
construction upon the minor provisions of the insurance laws of other 
states as will, in his judgment, harmonize with this law when justice and 
equity will so warrant. 


History: En. Sec. 9, p. 97, L. 1893; re-en. Sec. 728, Civ. C. 1895; re-en. Sec. 4166, 
Rev. C. 1907; re-en. Sec. 6245, R. C. M. 1921. 


6246. Designation of commissioner of insurance for service of process. 
Every such corporation organized under the laws of another state or 
country shall, before doing business in this state, appoint in writing the 
commissioner of insurance and his successors in office to be its true and law- 
ful attorney, upon whom all legal process in any action or proceeding 
against it shall be served, and in such writing shall agree that any lawful 
process against it which is served upon such attorney shall be of the same 
legal force and validity as if served upon the corporation or company, and 
that the authority shall continue in force as long as any lability remains 
outstanding in this state. 


259 


6247, 6248 INSURANCE COMPANIES Ch. 32 


Copies of such appointment, certified by such commissioner of insur- 
ance, shall be deemed sufficient evidence thereof, and shall be admitted in 
evidence with the same force and effect as the original thereof might be 
admitted. Such service shall only be made upon such attorney, must be 
made in duplicate upon the commissioner of insurance, or, in his absence, 
upon the person in charge of his office, and shall be deemed sufficient 
service upon such society, corporation, or company; provided, however, 
that in all cases where service is made upon the commissioner of insur- 
ance, wherein provided, the defendant shall have twenty days from the 
date of said service in which to file its answer or other appearance in 
the case. When legal process against any society, corporation, or com- 
pany is served upon said commissioner of insurance, he shall forthwith 
forward by registered mail one of the duplicate copies prepaid and di- 
rected to its secretary or corresponding officer, or in case of a corpora- 
tion of a foreign country, to the resident manager, if any, in this country. 
For each copy of process the commissioner of insurance shall collect the 
sum of two dollars, which shall be paid by the plaintiff at the time of 
such service, the same to be recovered by him as part of the taxable costs 
if he prevails in the suit. Legal process shall not be served upon any such 
corporation or company except in the manner provided herein. 


History: En. Sec. 10, p. 97, L. 1893; re-en. Sec. 729, Civ. C. 1895; re-en. Sec. 4167, 
Rev. C. 1907; amd. Sec. 1, Ch. 216, L. 1919; re-en. Sec. 6246, R. C. M. 1921. 


6247. Refusal or revocation of license. Any corporation subject to 
the provisions of this act the license of which is refused or revoked, may 
make application to the district court for an order directing the state 
auditor to show cause at special term why such revocation of said license 
should not be set aside, or license issued. On the return of such order 
the issues of fact shall be put in writing, and shall be tried at special term 
in the usual mode of trials of fact in actions, unless said corporation shall 
request a trial by jury. If a jury trial is requested by said corporation, 
the court shall order said case to be placed on the general term calendar 
for trial. If the verdict or decision shall be in favor of said corporation, 
the court shall direct the auditor to issue a license to said corporation 
forthwith. 


History: En. Sec. 11, p. 98, L. 1893; re-en. Sec. 730, Civ. C. 1895; re-en. Sec. 4168, 
Rev. C. 1907; re-en. Sec. 6247, R. C. M. 1921. 


6248. Penalties for fraudulent acts. Any solicitor, agent, examining 
physician, applicant, or other person, who shall knowingly or wilfully | 
make any false or fraudulent statement or representation in or with refer- 
ence to any application for insurance; or for the purpose of obtaining any 
money or benefit, knowingly or wilfully presents or causes to be presented 
a false or fraudulent claim; or any proof in support of such a claim for 
the payment of the loss upon a contract of insurance issued by any cor- 
poration incorporated or doing business under the provisions of this act; 
or prepares, makes, or subseribes a false or fraudulent account, certificate, 
affidavit of proof of loss, or other document or writing, with intent that 
the same may be presented or used in support of such a claim, shall be guilty 
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of a misdemeanor, and, upon conviction, shall be punished by a fine of 
not less than two hundred and fifty dollars or more than one thousand 
dollars, or by imprisonment in the county jail for not less than three 
months or more than six months, or both such fine and imprisonment at 
the discretion of the court. 


History: En. Sec. 12, p. 99, L. 1893; re-en. Sec. 731, Civ. C. 1895; re-en. Sec. 4169, 
Rev. C. 1907; re-en. Sec. 6248, R. C. M. 1921. 


6249. Change of beneficiaries. Membership in any such corporation 
shall give to any policy- or certificate-holder thereof the right at any time, 
with the consent of such corporation, to make a change in his payee or 
beneficiary or beneficiaries, without requiring the consent of such payee 
or beneficiaries. 


History: En. Sec. 13, p. 99, L. 1893; re-en. Sec. 732, Civ. C. 1895; re-en. Sec. 4170, 
Rev. C. 1907; re-en. Sec. 6249, R. C. M. 1921. 


6250. Exemption from execution. The money or benefit provided or 
rendered by any corporation authorized to do business under this act shall 
be exempt from execution, and shall not be liable to attachment by trus- 
tee or to be seized, taken, or appropriated by any legal or equitable 
process to pay any debt or liability of the policy- or certificate-holder, or 
the beneficiary or beneficiaries of a deceased policy- or certificate-holder, 
unless such policy or certificate shall be expressly made payable to a 
ereditor, and then for no more than his claim with lawful interest. 


History: En. Sec. 14, p. 100, L. 1893; re-en. Sec. 733, Civ. C. 1895; re-en. Sec. 4171, 
Rev. C. 1907; re-en. Sec. 6250, R. C. M. 1921. 


6251. Penalties. Any officer or agent of any such corporation, asso- 
ciation, or society, subject to any of the provisions of this act, who shall 
neglect or refuse to comply with any such provision, or who shall make 
in any report or statement any intentionally false or fraudulent statement, 
or shall refuse to permit the state auditor or any examiner duly author- 
ized by him for the purpose to make an examination of its condition and 
business, books, papers, and vouchers, or any person who shall act within 
this state as agent, solicitor, or collector for any such corporation which 
shall have failed, neglected, or refused to comply with or violated any 
of the provisions of this act, or shall have failed or neglected to procure 
from the auditor the certificate of authority required by law to transact 
business in this state, shall forfeit to the people of this state the sum of 
one hundred dollars for every such offense. If an examination of the con- 
dition and business of any such corporation transacting business in this 
state shall be prevented by any such refusal, the auditor shall revoke the 
certificate of authority issued to such corporation, and it shall thereafter 
be unlawful for it to do business in this state until it shall have submitted 
to an examination and the auditor shall have issued to it a new certificate 
of authority authorizing it to continue business in this state. 


History: En. Sec. 15, p. 100, L. 1893; re-en. Sec. 734, Civ. C. 1895; re-en. Sec. 4172, 
Rev. C. 1907; re-en. Sec. 6251, R. C. M. 1921. 


6252. Annual report. Every such corporation, association, or society, 
doing business under this act, shall, on or before the first day of March 
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in each year, make and file with the state auditor a report of its affairs 
and operations, during the year ending on the thirty-first day of Decem- 
ber, immediately preceding, which report shall be in lieu of all other re- 
ports required by the insurance law of this state, shall be verified by such 
officers of the corporation as the auditor may require, and shall contain 
answer to the following questions: . 


1. Number of certificates or policies issued during the year, or appli- 
eants admitted. 


2. Amount of death indemnity effected thereby. 
Number of death losses incurred. 


3. 

4. Number of death losses paid, and amount thereof. 

5. Total number of indemnity claims paid, and amount thereof. 
6 


Number of death and number of indemnity claims unpaid. 


Does corporation charge annual dues or membership fees? If so, 
how much? 


8. Total amount received, and whether from assessments, annual dues, 
membership fees, or other sources, and the disposition thereof. 


9. Does corporation use moneys received for payment of claims to 
pay expenses in whole or in part; and if so, state the amount used. 


10. What is the amount of emergency fund, and how invested. 


11. If organized under the laws of this state, state such fact and the 
date of organization. 


12. Number of policies in force and death insurance in force at the 
beginning and end of year. 

Any corporation refusing or neglecting to make such report or to make 
payment of any of the fees required by this act, may, upon the suit of the 
auditor, be enjoined by the supreme court from carrying on any business 
until such report and payment shall be made, and until the cost of such 
action be paid. 


History: En. Sec. 16, p. 101, L. 1893; re-en. Sec. 735, Civ. C. 1895; re-en. Sec. 4173, 
Rev. C. 1907; re-en. Sec. 6252, R. C. M. 1921. 


6253. Fees. The fees for filing statements, certificates, or other docu- 
ments required by this act, or for any service or act of the auditor, shall 
be the same as are provided in the case of life insurance companies, and 
each corporation authorized to transact business under this act shall pay, 
on filing its application and charter, thirty dollars, and for each annual 
statement thereafter twenty dollars, which shall be in leu of all other 
fees for the state, county, or municipality, except as provided in section 
6246 of this code. 


History: En. Sec. 17, p. 101, L. 1893; References 
re-en. Sec. 736, Civ. C. 1895; re-en. Sec. : 
4174, Rev. 0... 1907} “te-ens! Sedi('6263,00 0 Ue0e, ts ge evi et git Toumnralae Ae 
R. C. M. 1921. , : 


6254. Proceedings to enjoin. No order, judgment, or decree providing | 
for an accounting, or enjoining or restraining or interfering with the pros- 
ecution of the business of any domestic insurance corporation subject to 
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the provisions of this act, or appointing a temporary or permanent re- 
ceiver thereof, shall be made or granted otherwise than upon the applica- 
tion of the attorney-general on his own motion, or after his approval of 
a request in writing thereof of the state auditor, except in an action by a 
judgment creditor, or in proceedings supplementary to execution. 


History: En. Sec. 18, p. 102, L. 1893; re-en. Sec. 737, Civ. C. 1895; re-en. Sec. 4175, 
Rev. C. 1907; re-en. Sec. 6254, R. C. M. 1921. 


6255. Regulations for conduct of business. The trustees or directors, 
or the persons designated in the by-laws of corporations subject to the pro- 
visions of this act, shall fix the fees, rates, and amounts of premiums, as- 
sessments, or periodical calls, and the time and manner of the payment 
thereof, and the risk to be assumed by such corporation and the duration 
thereof, and may change the same from time to time as the experience of 
the corporation may require. An affidavit made by the officer, book- 
keeper, or clerk of any such corporation, having charge of the mailing of 
notices of premiums, assessments, or periodical calls, that any such notice 
was mailed, stating the day of mailing, shall be presumptive evidence 
thereof. 


History: En. Sec. 19, p. 103, L. 1893; re-en. Sec. 738, Civ. C. 1895; re-en. Sec. 4176, 
Rev. C. 1907; re-en. Sec. 6255, R. C. M. 1921. 


6256. Quorum—amendment of by-laws. At the stated meetines for 
the election of officers, trustees, directors, or managers of any such cor- 
poration, association, or society, a majority of the persons entitled to vote 
at such meeting shall not be necessary to constitute a quorum. Subject 
to the by-laws, if any, adopted by the members of the corporation, the di- 
rectors or other persons, by whatsoever title designated, who are to have 
and exercise the general control and management of affairs, may make 
necessary by-laws for the corporation, and the same from time to time 
alter or amend. 


History: En. Sec. 20, p. 103, L. 1893; re-en. Sec. 739, Civ. C. 1895; re-en. Sec. 4177, 
Rev. C. 1907; re-en. Sec. 6256, R. C. M. 1921. 
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6274. Renewal of certificates. 
6275. Annual statement blanks. 


6276. Certificate of authority on compliance with law. 

6277. To what companies this act applicable. 

6279. Mutual life insurance companies must make annual accounting of 
surplus. 

6280. Contingency reserve. 


6281. Manner of apportionment to be selected by Pee nee, ae 
6282. Default in payment of premiums. 


6283. Provisions of law not waived by agreement. 

6284. Fraternal or secret societies not affected by this act. 

6285. Life insurance companies prohibited from contributing funds for 
political purposes. 

6286. Rebating by life insurance companies—penalties. 

6287. Offering of inducements to insure. 

6288. Duration and renewal. 


6289. Number of directors. 

6289.1. By-laws may be amended to allow policy holders to participate in 
electing directors. 

6289.2. By-law may be extended but not revoked. 

6290.1. Misrepresentations concerning insurance prohibited. 

6290.2. Inducing owner to forfeit, surrender policy or to allow to lapse for- 
bidden. 

6290.3. Penalty for violations. 

6290.4. mel 


6257. Incorporation of life insurance companies. Every life insurance 
company, except those organized upon the assessment plan and fraternal 
beneficiary associations, created under the laws of this or any other state 
or country, shall, before issuing policies in this state, comply with the pro- 
visions of this act applicable to such companies. When any number of 
persons associate themselves together for the purpose of forming a life 
insurance corporation as provided for in this act, they shall publish a notice 
of such intention once a week for four consecutive weeks, in some public 
newspaper in the county in which such insurance corporation is proposed — 
to be located, and they shall also make articles of incorporation, as pro- 
vided in section 5905 of this code, and forward to the state auditor, who 
shall submit the same to the attorney-general for examination, and if it 
shall be found by the attorney-general to be in accordance with the pro- 
visions of this act and not in conflict with the constitution and the laws 
of the United States and this state, he shall make a certificate of the facts 
and return it to the state auditor. The state auditor shall reject the name 
or title applied for by any person, company, or corporation, when he shall 
deem the same so similar to any one already appropriated by any other 
company or corporation as to be likely to be misleading to the public. 
When the articles of incorporation shall have received the approval of 
the state auditor, such articles, with such approval, must be filed, recorded, 
and certified as required by section 5908 of this code; provided, that the 
articles of incorporation, as filed with the secretary of state, shall be in 
duplicate, one copy of which shall be certified by him to the state auditor, 
the expenses of such certification to be borne by the insurance company. 
Having published the notice, and filed the publisher’s affidavit of the pub- 
lication thereof with the state auditor, together with the articles of in- 
corporation, the persons named in the articles of incorporation, or a ma- 
jority of them, shall open books for the subscription of stock to the cor- 
poration, at such times and places as to them may seem convenient and 
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_proper, and shall keep the same open until the full amount specified in the 
articles of incorporation is subscribed; or in case the business of such cor- 
poration is proposed to be conducted on the plan of mutual insurance, then 
they shall open books and receive propositions, and enter into agreements 


in the manner and to the extent specified in this act. 


History: En. Sec. 1, Ch. 171, L. 1907; Sec. 4113, Rev. C. 1907; re-en. Sec. 6257, 
R. C. M. 1921. 


6258. Stock insurance companies. Stock companies organized under 
the laws of this state shall have not less than one hundred thousand dol- 
lars of capital subscribed, fifty per cent. of which shall be paid up and 
invested in bonds of the United States or this state, bonds issued by 
authority of the legislative assembly of this state secured by land grants, 
bonds, or warrants of any school district, county, or city in this state, or 
in bonds or mortgages upon unencumbered real estate in this state, worth, 
exclusive of improvements, at least double the sum loaned thereon, which 
security shall be deposited with the state auditor, and upon such deposit 
and evidence by affidavits or otherwise, satisfactory to the auditor, that 
the capital is all subscribed in good faith, and that the company is the 
actual and unqualified owner of the securities representing the paid-up 
capital, he shall issue to such company the certificate hereinafter provided 
for, but no part of the fifty per cent. aforesaid shall be loaned to any 
stockholder or officer of the company. The remainder of such capital 
shall be paid within such time as the directors or trustees of the com- 
pany may order, or as the state auditor may direct, but not later than two 
years from date of issuance of auditor’s certificate, and until paid it shall 
be secured by the notes of the stockholders of the company; provided, 
further, that the additional fifty per cent. of the capital stock may also be 
deposited with the state auditor under the conditions as the original fifty 
per cent., or any additional amount which is necessary for the purpose of 
complying with the laws of any other state to enable said company to do 
business in such state, and the company making such deposit shall be en- 
titled to the income thereof, and may, from time to time, with the consent 
of the state auditor, when not forbidden by the law under which the de- 
posit is made, change in whole or in part the securities which compose 
the deposit for other competent securities of equal par value. 


History: En. Sec. 2, Ch. 171, L. 1907; re-en. Sec. 4114, Rev. C. 1907; amd. Sec. 1, 
Ch. 68, L. 1911; re-en. Sec. 6258, R. C. M. 1921. 


6259. Mutual companies—minimum number of applications. Life in- 
surance companies organized under the laws of this state upon the mutual 
plan shall, before issuing any policies, have actual applications on at least 
two hundred and fifty lives for an average amount of at least one thou- 
sand dollars each, a list of which, giving the name, age, residence, amount 
of insurance, and annual premium of each applicant, shall be filed with 
the state auditor, accompanied by the certificate, under oath, of the presi- 
dent, secretary, and a majority of the board of directors of such company 
that the whole amount of the annual premium has been paid for in cash 
at adequate rates. 


History: En. Sec. 3, Ch. 171, L. 1907; Sec. 4115, Rev. C. 1907; re-en. Sec. 6259, 
mm. OC. MO I9Zi. 
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6260. Stock or premium notes. No note shall be accepted as part of 
the capital of a stock company, unless accompanied by a certificate of the 
clerk of the district court, or other court of record, of the county in which 
the person executing it resides, to the effect that the person making it is 
in his opinion pecuniarily good and responsible therefor in property not 
exempt from execution. 


History: En. Sec. 4, Ch. 171, L. 1907; Sec. 4116, Rev. C. 1907; re-en. Sec. 6260, 
R. C. M. 1921. 


6261. Valuation of policies—deposit of securities. As soon as prac- 
ticable after the filing of the annual statements, the state auditor shall 
ascertain the net value of every policy in force in all life insurance com- 
panies organized under the laws of this state, according to the standard 
of valuation adopted by the company. The minimum standard of valua- 
tion on all policies issued prior to January 1, 1922, shall be the American 
experience table of mortality and interest at three and one-half per centum 
per annum, with preliminary term insurance for the first policy year, and 
for policies issued subsequent to December 31, 1921, shall be the American 
experience table of mortality with interest at three and one-half per 
centum per annum, with preliminary term insurance for the first policy 
year, except as follows: If the premium charged for term insurance under 
a limited payment life preliminary term policy providing for the payment 
of all premiums thereon in less than twenty years from the date of the 
policy, or under an endowment preliminary term policy, exceeds that 
charged for life insurance under twenty payment life preliminary term 
policies of the same company, the reserve thereon at the end of any year, 
including the first, shall not be less than the reserve on a twenty pay- 
ment life preliminary term policy issued in the same year and at the 
same age, together with an amount which shall be equivalent to the ac- 
cumulation of a net level premium reserve sufficient to provide for a pure 
endowment at the end of the premium payment period, equal to the dif- 
ference between the value at the end of such period of such a twenty pay- 
ment life preliminary term policy and the full net level premium reserve 
at such time of such a limited payment lfe or endowment policy. For 
the purpose of making such valuation he may employ a competent actuary 
who shall be paid by the company for which the service is rendered; but 
the company may make such valuation and it may be received by the state 
auditor upon satisfactory proof of its correctness. The net value of all 
policies in force in any such company being ascertained the state audi- 
tor shall notify the company of the amount thereof, and within thirty 
days thereafter such company shall deposit with the state auditor the 
amount of the ascertained valuation in the securities specified by the in- 
surance laws of this state. No stock company organized under the laws 
of this state shall be required to make such deposit until the net value of 
the policies in force as ascertained by the state auditor, exceeds the amount 
deposited by such company as capital stock; provided that mutual life 
companies shall deposit with the state auditor at least one-half of the 
first annual premium in securities as provided for by the insurance laws 
of this state; provided further that all companies included in this act shall 
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have the right at any time, with the approval of the state auditor, to 
change the securities on deposit by substituting a hike amount of the char- 
acter required in the first instance. If any valuation of the policies in 
force is less than the amount of securities already on deposit, then the 
company, in the case of a stock company, may withdraw such excess. 


History: En. Sec. 5, Ch. 171, L. 1907; Sec. 4117, Rev. C. 1907; amd. Sec. 1, Ch. 
181, L. 1921; re-en. Sec. 6261, R. C.. M. 1921. 


6262. Foreign companies—capital or surplus—investment. No com- 
pany incorporated by or organized under the laws of any other state or 
government shall transact business in this state unless it is possessed 
of the actual amount of capital required of any company organized by 
the laws of this state, or, if it be a mutual company, of surplus equal to 
the amount required of capital stock companies, and the same is invested 
in bonds of the United States or of this state or in interest-paying bonds, 
when they are at or above par, of the state in which the company is lo- 
cated, or of some other state, or in notes or bonds secured by mortgages on 
unencumbered real estate within this or the state where such company 
is located, worth double the amount loaned thereon, which securities shall, 
at the time, be on deposit with the superintendent of insurance, auditor, 
controller, or chief financial officer of the state by whose laws the com- 
pany is incorporated, or of some other state, and the auditor of this state 
is furnished with a certificate of such officer, under his official seal, that 
he, as such officer, holds in trust and on deposit for the benefit of all the 
policy-holders of such company the securities above mentioned. This cer- 
tificate shall embrace the items of security so held, and show that such 
officer is satisfied that such securities are worth one hundred thousand 
dollars. Nothing herein contained shall invalidate the agency of any com- 
pany incorporated in another state by reason of its having exchanged the 
bonds or securities so deposited with sueh officer for other bonds or se- 
eurities authorized by this act, or by reason of its having drawn its inter- 
est and dividends on the same. 


History: En. Sec. 6, Ch. 171, L. 1907; Sec. 4118, Rev. C. 1907; re-en. Sec. 6262, 
R. C. M. 1921. 


6263. Collection of interest on securities deposited with state auditor. 
Companies having on deposit with the state auditor bonds or other secu- 
rities may collect the dividends or interest thereon, delivering to their au- 
thorized agents the coupons or other evidence of interest as the same 
become due, but if any company fails to deposit additional security when 
and as called for by the auditor, and as provided for in this act, or pend- 
ing any proceedings to close up or enjoin it, the auditor shall collect such 
dividends or interest and add the same to such securities. 


History: En. Sec. 7, Ch. 171, L. 1907; Sec. 4119, Rev. C. 1907; re-en. Sec. 6263, 
R. C. M. 1921. 


6264. Return of deposit by state auditor. Upon the request of any 
domestic insurance company, the state auditor must return to such com- 
pany the whole or. any portion of the securities of such company held by 
him on deposit, when he shall be satisfied that the securities so asked to. 
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be returned are subject to no lability and not required to be longer held 
by any provision of law or purpose of the original deposit. If such com- 
pany has, with the approval of the state auditor, reinsured all of its out- 
standing risks in another life insurance company or companies authorized 
to do business in this state then the state auditor must deliver said se- 
eurities to such other company or companies so assuming such outstand- 
ing risks, upon written notice to him by such domestic insurance company 
that such securities have been duly assigned, transferred, and set over to 
such reinsuring company or companies, which notice shall be accompanied 
by a duly verified copy of such assignment or assignments. And he must 
return to the trustees or other representative authorized for that purpose 
of a foreign insurance company any deposit made by such company, when 
it shall appear that such company has ceased to do business in this state, 
or in the United States, and that such company is not subject to any 
liability in this state for whose benefit such deposit was made; provided, 
however, that none of such securities shall be delivered to such reinsur- 
ing company until such reinsuring company shall present to the state 
auditor satisfactory evidence that such reinsuring company has deposited 
with the proper officer or commission in the state in which it is organized, 
securities in such amount as may be required by the laws of such state as 
a reserve to the holders of the policies so reinsured. 


History: En. Sec. 8, Ch. 171, L. 1907; Sec. 4120, Rev. C. 1907; amd. Sec. 1, Ch. 30, 
L. 1919; re-en. Sec. 6264, R. C. M. 1921. 


6265. Valuation of bonds and securities of insurance companies. All 
bonds or other evidences of debt having a fixed term and rate held by any 
life insurance company, assessment life association or fraternal beneficiary 
association authorized to do business in this state may, if amply secured 
and not in default as to principal and interest, be valued as follows: If 
purchased at par, at the par value; if purchased above or below par, on 
the basis of the purchase price adjusted so as to bring the value to par 
at maturity, and so as to yield in the meantime the effective rate of in- 
terest at which the purchase was made; provided that the purchase price 
shall in no case be taken at a higher figure than the actual market value 
at the time of purchase; and provided further, that the commissioner of 
insurance shall have full discretion in seis titan d the method of caleulat- 
ing values according to the foregoing rule. 


History: En. Sec. 1, Ch. 214, L. 1921; re-en. Sec. 6265, R. C. M. 1921. 


6266. Service of process. Every life insurance company or organiza- 
tion organized under the laws of another state or country shall before 
receiving a certificate to do business in this state, or any renewal thereof, 
file in the office of the state auditor a power of attorney, executed by the 
president and secretary of the company, or such other qualified officer au- 
thorized to sign such instrument, appointing the commissioner of insurance 
and his successors in office to be its true and lawful attorney, upon whom 
all legal process in any action or proceeding against it shall be served, 
and in such writing shall agree that any lawful process against it which 
is served upon such attorney shall be of the same legal force and validity 
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as if served upon the corporation or company, and that the authority shall. 
continue in force so long as any liability remains outstanding in this state. 

Copies of such appointment, certified by said commissioner of insur- 
ance, shall be deemed sufficient evidence thereof, and shall be admitted m 
evidence with the same force and effect as the original thereof might be 
admitted. Such service shall only be made upon such attorney, must be 
made in duplicate upon the commissioner of insurance, or, in his absence, 
upon the person in charge of his office, and shall be deemed sufficient 
service upon such society, corporation, or company; provided, however, 
that in all cases where service is made upon the commissioner of insur- 
ance, as herein provided, the defendant shall have twenty days from the 
date of such service in which to file its answer or other appearance in the 
case. When legal process against any society, corporation, or company 
is served upon said commissioner of insurance, he shall forthwith forward 
by registered mail one of the duplicate copies, prepaid, and directed to 
its secretary or corresponding officer. For each copy of process the com- 
missioner of insurance shall collect the sum of two dollars, which shall be 
paid by the plaintiff at the time of such service, the same to be recovered 
by him as part of the taxable costs if he prevails in the suit. Legal process 
shall not be served upon any such corporation or company except in the 
manner provided herein. 


History: En. Sec. 9, Ch. 171, L. 1907; Sec. 4121, Rev. C. 1907; amd. Sec. 1, Ch. 217, 
L. 1919; re-en. Sec. 6266, R. C. M. 1921. 


6267. Publication of auditor’s certificate. Every insurance company 
of the character provided for in this act, doing business in the state, or- 
ganized under the laws of this or any other state or country, shall publish 
annually, before the first day of May, in two newspapers of general cireu- 
lation, to be approved by the state auditor, one of which shall be pub- 
lished at the capital city, and, in case of companies organized in the state, 
one in the county where the principal office is located, a certificate from 
the auditor that such company has in all respects complied with the law 
of the state relating to insurance, and an affidavit of such publication 
made by the publisher or foreman of such newspaper shall be filed in 
the office of the auditor within thirty days from the date of such publica- 
tion. Such certificate shall also contain a statement made up from the 
annual report of said company of the actual amount of paid-up eapital, 
the aggregate amount of assets and liabilities at the date of such report, 
together with the aggregate income and expenditures of such company 
for the preceding year, as shown by said report. 


-History: En. Sec. 10, Ch. 171, L. 1907; Sec. 4122, Rev. C. 1907; re-en. Sec. 6267, 
R. C. M. 1921. 


6268. Vouchers for expenditures. No life msurance company organ- 
ized in this state shall make any disbursement of one hundred dollars or 
more, unless the same be evidenced by a voucher signed by or on behalf 
of the person, firm, or corporation receiving the money, and correctly 
describing the consideration for the payment. If the expenditure be for 
both services and disbursements the voucher shall set forth the services 
rendered, and an itemized statement of the disbursement made. If the 
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expenditure be in connection with any matter pending before any legisla- 
tive or public body, or before any department or officer of any state or 
government, the voucher shall correctly describe, in addition, the nature 
of the matter and of the interest of such company therein. When such 
voucher cannot be obtained, the expenditure shall be evidenced by an 
affidavit describing the character and object of the expenditure, and stat- 
ing the reasons for not obtaining such voucher. 


History: En. Sec. 11, Ch. 171, L. 1907; Sec. 4123, Rev. C. 1907; re-en. Sec. 6268, 
RC; M., 1921. 


6269. Investment of funds—loaning of money. No life insurance com- 
pany organized or incorporated under the laws of this state shall invest 
in or loan upon any shares of stock of any corporation. It may invest 
or loan its funds and accumulations in or upon government, state, county, 
or municipal securities, and bonds or obligations amply secured by mort- 
gage, or other adequate collateral security, but when more than one-third 
of the total value of the collateral security shall consist of shares of stock, 
it shall be deemed inadequate. No investment or loan, except policy loans, 
shall be made by any such life insurance company unless the same shall 
first have been authorized by the board of directors, or by a committee 
thereof charged with the duty of supervising such investment or loan. No 
such company shall subscribe to or participate in any underwriting of the 
purchase or sale of securities or property, or enter into any transaction 
for such purchase or sale on account of said company, jointly with any 
other person, firm, or corporation; nor shall any such company enter into 
any agreement to withhold from sale any of its property but the disposi- 
tion of its property shall be at all times within the control of its board of 
directors. Any such company, in addition to other investments allowed by 
law, may invest any of its funds and accumulations in the bonds of the 
United States or of this state, or any other state of the United States, 
or of any county, city, town, or village, or duly organized school district 
therein, or of any municipality or civil division of any state, and may loan 
upon improved unencumbered real property in any state fifty per cent. of 
the value of such property, or invest in the mortgage bonds of any divi- 
dend-paying railway or street-railway company duly incorporated and 
organized under the authority of this state or any other state, Federal 
Land Bank bonds or in the mortgage bonds of any dividend-paying in- 
dustrial or public utility corporation duly incorporated and organized 
under the authority of the United States or of any state therein, and it may 
also make loans on the security of promissory notes amply secured by 
pledge of any bonds in which such insurance companies are hereby au- 
thorized to invest their funds, and may also make loans upon the security 
of its own policies, but no loan on any policy shall exceed the reserve value 


thereof. 
History: En. Sec. 12, Ch. 171, L. 1907; References 


Sec. 4124, Rev. C. 1907; re-en. Sec. 6269, Stanton v. Occidental Life Ins. Co., 81 
R. C. M. 1921; amd. Sec. 1, Ch. 59, L. 1925. yw 44, 58, 261 P 620. 


_ 6270. Real estate holdings permitted. Every such life insurance com- 
pany organized in this state may acquire, hold, and convey real property 
only for the following purposes, and in the following manner: 
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1. Such as shall be requisite for convenient accommodations in the 
transaction of its business. 


2. Such as shall have been mortgaged to it in good faith by way of 
security for loans previously contracted for, or for moneys due. 


3. Such as shall have been conveyed to it in satisfaction of debts pre- 
viously contracted in the course of its dealings. 


4. Such as shall have been purchased at sales on judgments, decrees, 
or mortgages obtained or made for such debts. 


All such real property specified in subdivisions 2, 3, and 4 of this see- 
tion, which shall not be necessary for its accommodation in the convenient 
transaction of its business, shall be sold and disposed of within two years 
after the company shall have acquired title to the same, or within two 
years after the same shall have ceased to be necessary for the acecommoda- 
tion of its business, and shall not hold such property for a longer period 
unless it shall procure a certificate from the state auditor that its interests 
will suffer materially by the forced sale thereof, in which event the time 
for the sale may be extended to such time as the state auditor shall direct 
in such certificate. 


History: En. Sec. 13, Ch. 171, L. 1907; Sec. 4125, Rev. C. 1907; re-en. Sec. 6270, 
Re Co Mi. 1921; 


6271. Bonds of officers of mutual companies. The president and 
secretary of every mutual insurance company or association organized in 
this state under the provisions of this act shall be required to file with 
the state auditor a bond each in the amount of ten thousand dollars for 
the faithful performance of their duties as the respective officers of such 
company or association. 


History: En. Sec. 14, Ch. 171, L. 1907; Sec. 4126, Rev. C. 1907; re-en. Sec. 6271, 
BR. C.-M. 1921. 


6272. Increase of capital stock. If the capital stock of any imsurance 
company or association organized in this state and provided for in this 
act shall be increased, a certificate showing such increase shall be filed 
with the state auditor, who shall make, or cause to be made, an examina- 
tion of the securities composing such capital stock thus increased, and if 
satisfied therewith, such auditor shall thereupon deliver to such corporation 
a certified copy of such examination with his written permission to do 
business upon such increased capital, a copy of which certificate and 
permission shall be filed in the office of the secretary of state and of the 
county clerk of the county where the principal place of business of said 
corporation is located. 


History: En. Sec. 15, Ch. 171, L. 1907; Sec. 4127, Rev. C. 1907; re-en. Sec. 6272, 
mR, .C..M, 1921, 


6273. Annual statements. It shall be the duty of the president, or 
the vice-president and secretary of each corporation organized under this 
act, annually on the first day of January of each year, or within sixty 
days thereafter, to prepare under oath and deposit in the office of the 
state auditor a full, true, and complete statement of the condition of such 
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company on the thirty-first day of December preceding the filing of such 
statement, which statement shall exhibit the following items and facts in 
the following forms, viz.: 
Name and Capital. 

The name of the company, and where located. 

The names. of the officers. 

The amount of capital stock. 

The amount of capital stock paid in. 


Assets. 


The value of real estate owned by such company. 

The amount of cash on hand. 

The amount of cash deposited in bank, giving name of bank or banks. 

The amount of cash in the hands of agents, and in the course of trans- 
mission. 

The amount of bank stocks, with the name of the bank, giving par value 
and market value of the same. 

The amount of stocks and bonds of the United States, and all other 
bonds, giving names and amounts, with the par and market value of each 
kind. 

The amount of loans secured by first mortgage on real estate. 

The amount of all other bonds and loans, and how secured, with the 
rate of interest. — 

The amount of premium notes on policies in force. 

The amount of notes given for unpaid stock, and how secured. 

The amount of assessments unpaid on stock or premium notes. 

The amount of interest due and unpaid. 

All other securities. 

Liabilities. . 

The amount of losses due and unpaid. 

The amount of losses adjusted, but not due. 

The amount of losses unadjusted. 

The amount of claims for losses resisted. 

The amount of money or evidence of investment borrowed. 

The amount of dividends unpaid. 

The amount required to safely reinsure all outstanding risks. 

All other claims against the company. 


Income During the Year. 
The amount of net cash premiums received. 
The amount of premium notes received. 
The amount of interest received from all sources. 
The amount received from all other sourees. 


Expenditures During the Year. 


The amount paid for losses. 

The amount of dividends paid to policy-holders, and amount to stock- 
holders. 

The amount of commissions and salaries paid to agents. 
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Expenditures During the Year—(Continued). 


The amount paid to officers for salaries and other perquisites. 
The amount paid for taxes. 
The amount of all other payments and expenditures. 


Miscellaneous. 


The greatest amount insured on any one life. 

The amount ‘deposited in other states or territories as security for pol- 
icy-holders therein, stating the amount in each state and territory. 

The amount of premiums received in the state during the year. 

The amount paid for losses in this state during the year. 

The whole number of policies issued during the year, with the amount 
of insurance affected thereby, and total amount of risk. | 

All other items of information necessary to enable the auditor to cor- 
rectly estimate the cash value of policies, or to judge of the correctness of 
the valuation thereof. 


The state auditor is authorized to amend the form of annual statement, 
and to propose such additional information as he may think necessary to 
elicit a full exhibit of the standing of companies doing business in this state. 


History: En. Sec. 18, Ch. 171, L. 1907; Sec. 4130, Rev. C. 1907; re-en. Sec. 6273, 
R. C. M. 1921. 


6274. Renewal of certificates. The statements and evidences of invest- 
ments required of foreign companies, as above, shall be renewed annually 
in such manner and form as required by this act, and as said auditor may 

direct, with any additional statement of the amount of the losses incurred 
and premiums received in this state, during the preceding year, so long 
as such agency continues; and the said auditor, on being satisfied that the 
capital, securities, and investments remain secure, as heretofore provided, 
shall furnish a renewal of his certificate. 


History: En. Sec. 19, Ch. 171, L. 1907; Sec. 4131, Rev. C. 1907; re-en. Sec. 6274, 
R. C. M. 1921. 


6275. Annual statement blanks. It shall be the duty of the state 
auditor to cause to be prepared and to furnish to each of the corporations 
organized under the provisions of this act and to attorneys or agents of 
companies incorporated by other states or territories and foreign govern- 
ments, who may apply for the same, printed forms of statement required 
by this act, and he may, from time to time, make such changes in the 
form of these statements as are best adapted to elicit from the corporations 
or companies a true exhibit of their condition in respect to the several 
matters hereinbefore enumerated. 


History: En. Sec. 20, Ch. 171, L. 1907; Sec. 4132, Rev. C. 1907; re-en. Sec. 6275, 
ie Gis, Adak 


6276. Certificate of authority on compliance with law. Upon compli- 
ance with the provisions of this act and the payment of the fees and taxes. 
as provided by law, the state auditor shall issue a certificate to any com- 
pany organized or admitted under the provisions of this act, which cer- 
tificate shall be its authority to commence business and issue policies in 
this state, and which certificate shall be renewed annually as provided for 
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in the preceding sections of this act. Such certificate shall expire annually 
on the thirty-first day of March. 


History: En. Sec. 21, Ch. 171, L. 1907; NOTE.—This section changed in the 
Sec. 4133, Rev. C. 1907; re-en. Sec. 6276, code of 1921 to conform to section 6114. 
R. C. M. 1921. 


6277. To what companies this act applicable. The provisions of the 
act of the seventh legislative assembly, approved March 9, 1901, and 
relating to the conditions upon which foreign corporations may do business 
in this state, known as senate bill No. 46 (section 6651), shall not apply 
to foreign insurance companies that comply with the provisions of this act. 


History: En. Sec. 22, Ch. 171, L. 1907; Sec. 4134, Rev. C. 1907; re-en. Sec. 6277, 
R. C. M. 1921. . 


6278. Omitted. 


6279. Mutual life insurance companies must make annual accounting 
of surplus. Every life insurance company doing business in this state 
conducted on the mutual plan, or in which policy-holders are entitled to 
share in the profits or surplus, shall make an annual apportionment and 
accounting of divisible surplus to each policy-holder, beginning not later 
than the end of the third policy year, on all participating policies hereafter 
issued; and each such policy-holder shall be entitled to and be credited 
with or paid, in the manner hereinafter provided, such a portion of the 
entire divisible surplus as has been contributed thereto by his policy. 


History: En. Sec. 1, Ch. 79, L. 1907; Sec. 4136, Rev. C. 1907; re-en. Sec. 6279, 
R. C. M. 1921. 


6280. Contingency reserve. Any life insurance company doing busi- 
ness in this state may accumulate and maintain, in addition to the capital 
and surplus contributed by its stockholders, and in addition to an amount 
equal to the net values of its policies, computed according to the laws of 
the jurisdiction under which it is organized, a: contingency reserve not ex- 
ceeding the following respective percentages of said net values, to-wit: 
When said net values are less than one hundred thousand dollars, twenty 
per centum thereof, or the sum of ten thousand dollars, whichever is the 
ereater, when said net values are greater than one hundred thousand 
dollars, the percentage thereof, measuring the contingency reserve, shall 
decrease one-half of one per centum for each one hundred thousand 
dollars of said net values up to one million dollars; one-half of one per 
centum for each additional one million dollars up to ten million dollars; 
one-half of one per centum for each additional two million five hundred 
thousand dollars up to fifteen million dollars; and if said net values equal 
or exceed the last mentioned amount, the contingency reserve shall not 
exceed ten per centum thereof; provided, that as the net values of said 
policies increase and the maximum percentage measuring the contingency 
reserve decreases, such corporation may maintain the contingency reserve 
already accumulated hereunder, although for the time being it may exceed 
the maximum percentage herein prescribed, but may not add to the con- 
tingeney reserve, when the addition will bring it beyond the maximum 
percentage; provided, however, that nothing herein contained shall be 
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construed to affect any existing surplus or contingency reserves held by 
any such corporation, save that whenever the existing surplus and con- 
tingency reserves, exclusive of said net values and capital and surplus re- 
serve contributed by its stockholders and of all accumulations held on 
account of existing deferred dividend policies or groups of such policies, 
shall exceed the limit above mentioned, it shall not be entitled to main- 
tain any additional contingency reserves; provided further, that for cause 
Shown, the state auditor may, at any time and from time to time permit 
any corporation to accumulate and maintain a contingency reserve in 
excess of the limit above mentioned for a prescribed period, not exceeding 
one year, under any one permission, by filing in his office a decision 
stating his reasons therefor, and causing the same to be published in his 
next annual report. This section shall not apply to any corporation doing 
exclusively a non-participating business. 


History: En. Sec. 2, Ch. 79, L. 1907; Sec. 4137, Rev. C. 1907; re-en. Sec. 6280, 
R. C. M. 1921; amd. Sec. 1, Ch. 67, L. 1925. 


6281. Manner of apportionment to be selected by policy-holder. Every 
policy-holder shall on all participating policies hereafter issued be per- 
mitted annually to select the manner and method of the application of the 
surplus to be annually apportioned to his policy from among those set 
forth in the policy. All apportioned surplus not actually paid over to the 
insured, or applied in the reduction of current or future premiums, or in 
the purchase of paid-up insurance or pure endowment additions, shall be 
eredited to the insured and carried as an actual lability, and be paid at 
the maturity of the policy. 


History: En. Sec. 3, Ch. 79, L. 1907; Sec. 4138, Rev. C. 1907; re-en. Sec. 6281, 
BR.).C. -M. -1927. 


6282. Default in payment of premiums. In event of default in pay- 


ment of any premium due on any policy, provided not less than three full 5 


years’ premiums shall have been paid, there shall be secured to the insured, 
without action on his part, either paid-up or extended insurance as speci- 
fied in the policy, the net value of which shall be at least equal to the entire 
net reserve held by the company of such policy, less two and one-half per 


centum of the amount insured by the policy and dividend additions, if | 


any, and less any outstanding indebtedness to the company on the policy 
at time of default. There shall be secured to the insured the right to 
surrender the policy to the company at its home office within one month 
after date of default for cash value otherwise available for the purchase < 
of the paid-up or extended insurance as aforesaid. 


History: En. Sec. 4, Ch. 79, L. 1907; Sec. 4139, Rev. C. 1907; re-en. Sec. 6282, 
R. C. M. 1921. 


6283. Provisions of law not waived by agreement. No agreement 
between the company and the policy-holder or applicant for insurance 
shall be held to waive any of the provisions of this act. 

History: En. Sec. 5, Ch. 79, L. 1907; Sec. 4140, Rev. C. 1907; re-en. Sec. 6283,. 
R. C. M. 1921. 
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6284. Fraternal or secret societies not affected by this act. Nothing 
in this act shall be construed as affecting fraternal associations or secret 
societies, which may insure the lives of their members only. 


History: En. Sec. - Ch. 73, L. 1907; Sec. 4144, Rev. C. 1907; re-en. Sec. 6284, 
B.-OOOM. 1921; 


6285. Life insurance companies prohibited from contributing funds for 
political purposes. No insurance company or association, including fra- 
ternal beneficiary associations, doing business in this state, shall, directly 
or indirectly, pay or use or offer, consent, or agree to pay,.or use any 
money or property for or in aid of any political party, committee, or 
organization, or for or in aid of any corporation, joint-stock, or other 
association organized or maintained for political purposes, or for or in 
aid of any‘candidate for political office, or for nomination for such office, 
or for any political purpose whatsoever, or for the reimbursement or in- 
demnification of any person for money or property so used. Any officer, 
director, stock-holder, attorney, or agent of any corporation or association 
which violates any of the provisions of this act, who participates in, aids, 
abets, or advises, or consents to any such violation, and any person who 
solicits or knowingly receives any money or property in violation of this 
act, shall be guilty of a misdemeanor, and be punished by imprisonment 
for not more than one year and a fine of not more than one thousand 
dollars, and any officer aiding or abetting in any contribution made in 
violation of this act shall be liable to the company or association for the 
amount so contributed. No person shall be excused from attending and 
testifying, or producing any books, papers, or other documents before any 
court or magistrate, upon any investigation, proceeding, or trial, for a 
violation of any of the provisions of this act, upon the ground or for the 
reason that the testimony or evidence, documentary or otherwise, required 
of him may tend to incriminate or degrade him; but no person shall be 
prosecuted or subjected to any penalty or forfeiture for or on account of. 
any transaction, matter, or thing concerning which he may so testify, or 
produce evidence, documentary or otherwise, and no testimony so given or 
produced shall be used against him upon any criminal investigation or 
proceeding. 


History: En. Sec. 1, Ch. 74, L. 1907; Sec. 4145, Rev. C. 1907; re-en. Sec. 6285, 
R. C. M. 1921. 


6286. Rebating by life insurance companies—penalties. No life insur- 
ance company doing business in this state shall make or permit any dis- 
tinetion or discrimination in favor of individuals between insurants (the 
insured) of the same class and equal expectation of life in the amount of 
payment of premiums or rates charged for policies of life or endowment 
insurance, or in the dividends or other benefits payable thereon, or in 
any other of the terms and conditions of the contracts it makes. Nor 
shall any such company or agent thereof make any contract of insur- 
ance or agreement as to such contract other than as plainly expressed in 
the policy issued thereon; nor shall any such company or any officer, 
agent, solicitor, or representative thereof pay, allow, or give, or offer to 
pay, allow, or give, directly or indirectly, as inducement to insurance, any 
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rebate of premium payable on the policy, or any special favor or ad- 
vantage in the dividends or other benefits to accrue thereon, or any paid 
employment or contract for services of any kind, or any valuable consid- 
eration or inducement whatever not specified in the policy contract of 
insurance; nor give, sell, or purchase, or offer to give, sell, or purchase, 
as inducement to insurance or in connection therewith, any stocks, bonds, 
or other securities of any insurance company or other corporation, associa- 
tion, or partnership, or any dividends or profits to accrue thereon, or 
anything of value whatever, not specified in the policy. 

Every officer or agent of an insurance company doing business in this 
state, who shall violate any of the provisions of this section, shall be 
deemed guilty of a misdemeanor. 

It shall be the duty of the commissioner of insurance, upon being satis- 
fied that any such insurance company, or any agent thereof, has violated 
any of the provisions of this section, to revoke the certificate of authority 
of the company or agent so offending. 


History: En. Sec. 1, Ch. 15, L. 1909; re-en. Sec. 6286, R. C. M. 1921. 


6287. Offering of inducements to insure. From and after the date 
this act takes effect, no life insurance company shall issue in this state, 
nor permit its agents, officers, or employees to issue in this state, agency 
company stock or other stock or securities, or any special or advisory 
board or other contract of any kind promising returns and profits as an 
inducement to insurance; and on and after July 1, 1909, no life insurance 
company shall be authorized to do business in this state which issues or 
permits its agents, officers, or employees to issue in the state of Montana, 
or in other state or territory, agency company stock or other stock or 
securities, or any special or advisory board or other contract of any kind 
promising returns and profits as an inducement to insurance, and no cor- 
poration or stock company, acting as agent of a life insurance company, 
nor any of its agents, officers, or employees, shall be permitted to agree, 
sell, offer to sell or give, or offer to give, directly or indirectly, in any 
manner whatsoever, any share of stock, securities, bonds, or agreement 
of any form or nature, promising returns and profits as an inducement to 
insurance, or in connection therewith; provided, that nothing herein con- 
tained shall impair or affect in any manner any such contracts issued. or 
made as an inducement to insurance prior to the enactment hereof, or 
prevent the payment of the dividends or returns therein stipulated to be 
paid. It shall be the duty of the commissioner, upon being satisfied that 
any such insurance company, or any agent thereof, has violated any of 
the provisions of this section, to revoke the certificate of authority of the 
company or agent so offending. 

History: En. Sec. 2, Ch. 15, L. 1909; re-en. Sec. 6287, R. C M. 1921. 


6288. Duration and renewal. Corporations organized in this state for 
the transaction of the business of life insurance may be formed to endure 
fifty years; but they may be renewed from time to time for the same or 
shorter periods, within three months before or after the time for the 
termination thereof, if a majority of the votes cast at any regular election, 
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or special election called for that purpose, be in favor of such renewal, 
and if those wishing such renewal shall purchase the stock of those opposed 
thereto at its real value. 

History: En. Sec. 1, Ch. 51, L. 1909; re-en. Sec. 6288, R. C. M. 1921. 


6289. Number of directors. The by-laws of corporations organized in 
this state for the transaction of the business of life insurance shall fix 
the number of the trustees or directors thereof, but the same shall not be 
less than three, and a majority thereof shall be residents of this state. 

History: En. Sec. 2, Ch. 51, L. 1909; re-en. Sec. 6289, R. C. M. 1921. 


6289.1. By-laws may be amended to allow policy holders to participate 
in electing directors. The by-laws of corporations organized in this state 
for the transaction of the business of life insurance upon the stock plan 
may provide a plan for policy holders participating with its stockholders 
in the election of its directors. 

History: En. Sec. 1, Ch. 8, L. 1923. 


6289.2. By-law may be extended but not revoked. Any by-law so 
adopted at any regular or special meeting of the stockholders may there- 
after be extended in its terms, but shall not be curtailed or revoked. 

History: En. Sec. 2, Ch. 8, L. 1923. 


6290. Repealed—Chapter 38, laws of 1933. 


6290.1. Misrepresentations concerning insurance prohibited. No life 
insurance corporation or society doing business in this state, and no of- 
ficer, director, representative or agent therefor or thereof, and no other 
person, co-partnership or corporation shall issue or circulate, or cause 
or permit to be issued or circulated, any estimates, illustrations, circulars, 
statements or memoranda of any sort, misrepresenting the terms, benefits 
or advantages of any policy issued by any such corporation, or any cer- 
tificate of membership issued by any such society, or making any mis- 
leading estimate of the dividends or share of surplus to be received there- 
on, or using any name or title of any policy or class of policies or certifi- 
cates of membership or class of such certificates, misrepresenting the true 
nature thereof. 

History: En. Sec. 1, Ch. 38, L. 1933. 


6290.2. Inducing owner to forfeit, surrender policy or allow to lapse 
forbidden. No such insurance corporation or society, and no officer, 
director, representative, or agent or broker therefor or thereof, or any 
other person, co-partnership or corporation shall make or issue, or cause 
to be made or issued, any written or oral statements misrepresenting or 
making incomplete comparisons for the purpose of inducing or attempting 
to induce the owner of such policy or contract of insurance to forfeit or 
surrender such policy or contract or allow it to lapse, for the purpose of 
replacing such policy or contract of insurance with another. 

History: En. Sec. 2, Ch. 38, L. 1933. 


6290.3. Penalty for violations. Any such insurance corporation or 
society and any officer, director, representative, or agent therefor or 
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thereof, and any other person, co-partnership or corporation violating any 
provisions of this act, shall be deemed guilty of a misdemeanor and upon 
conviction shall be punished accordingly. The commission of a single act 
prohibited by this act shall constitute a violation thereof. 


History: En. Sec. 3, Ch. 38, L. 1933. 


6290.4. Revocation of license for violations—appeal. The commis- 
sioner of insurance may, in his discretion, revoke the certificate of au- 
thority issued to any corporation, society or agent, on his being satisfied, 
after notice and hearing, as provided by law, that such corporation, society 
or agent has violated any provisions of this act. This penalty is in addition 
to the other penalties herein prescribed. Any corporation, society or 
agent whose certificate of authority has been revoked may, within fifteen 
days thereafter, appeal from said order to the district court. 


History: En. Sec. 4, Ch. 38, L. 1933. 


6291-6292. Omitted. 2th Vol. 3c. 34 


‘New matter 
IS.L. "43¢. 214 
CHAPTER 34 Secs. 1-6 


ie 413-415 


ASSESSMENT LIFE INSURANCE COMPANIES | Vol. 3, c. 34 
| 6293-6304 


Section 6293. Formation of assessment life insurance companies. 131 P.(2d) 481 
6294. Articles of incorporation. 
6295. Auditor’s certificate and articles to be filed and recorded. 
6296. Directors. 
6297. Assessment notice. 
6298. How surplus funds invested. 
6299. Annual statement to auditor. 
6300. Auditor may employ experts. 
6301. Auditor to examine into financial condition. 
6302. Procedure in event of non-compliance with law. 
6303. License to foreign corporations—service of process. 
6304. Duty of auditor in case of non-compliance with laws. 


6293. Formation of assessment life insurance companies. Corpora- 
tions for the purpose of furnishing life indemnity or pecuniary benefits toref, to 
the widows, orphans, heirs, or relatives by consanguinity or affinity, de- ste. 2p. 268 
visees or legatees of fect members, or accident or permanent disability 6293 aie ee 
indemnity to members thereof, where the funds for the payment of such by ae 
benefits are secured in whole or in part by assessment upon the surviving sec. 6 p. 99 
members, may be organized or do business in the state of Montana, Subject 
to the cauaitions hereinafter provided. Such corporation must show by 
a sworn statement a guarantee fund of not less than twenty thousand 
dollars for the benefit and security of the policy-holders, or those holding 
certificates of life indemnity. 


History: This Act en. in substance as_ section re-en. as Sec. 700, Civ. C. 1895; 
Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. re-en. Sec. 4146, Rev. C. 1907; re-en. Sec. 
603-618, 5th Div. Comp. Stat. 1887; this 6293, R. C. M. 1921. 


6294. Articles of incorporation. Any three or more persons, citizens 
of the United States, a majority of whom are residents of this state, may 
associate themselves together as a body corporate, for which purpose they 
must make, sign, and acknowledge, before any officer authorized to take 
acknowledgment of deeds in this state, articles of incorporation, in which 
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must be stated the name or title by which such corporation, association, 
or society shall be known in law, the location of its principal business 
office, which office must be located in this state, the name and residence 
of the incorporators, the object of the corporation, with its plan of doing 
business, clearly and fully defined, the number of its directors, and the 
names of those elected to serve until its first annual meeting, the limits as 
to age of applicants for membership, which must be between the ages of 
sixteen and sixty-five, and that strict medical examinations are required, 
and that bona fide applications have been secured for at least five hundred 
thousand dollars by not less than two hundred persons, and two per cent. 
on such insurance, together with said guarantee fund of twenty thousand 
dollars, has been paid into the treasury and deposited in trust for the 
benefit of the beneficiaries of such corporation, which articles of incor- 
poration must be submitted to the state auditor, who must examine the 
same, and, if he finds that the objects and purposes are fully and definitely 
set forth within the provisions of this chapter, and that the name or title 
is not the same as that of some other corporation already organized under 
the laws of this state, or does not so closely resemble a title or name in 
use as to have a tendency to mislead the public, must approve the same. 
If, for either of the aforesaid or other good and sufficient reasons, the said 
auditor shall be unwilling to approve the articles of incorporation, he 
must immediately inform the incorporators of the fact, stating his objec- 
tions fully in writing. If the articles are sufficient and satisfactory, the 
auditor must indicate his approval thereof under his hand and official seal. 

History: This Act en. in substance as_ section re-en. Sec. 701, Civ. C. 1895; re-en. 


Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. Sec. 4147, Rev. C. 1907; re-en. Sec. 6294, 
603-618, 5th Div. Comp. Stat. 1887; this R. C. M. 1921. ; 


6295. Auditor’s certificate and articles to be filed and recorded. When 
the articles of incorporation have received the approval of the state auditor, 
such articles, with the approval, must be filed; recorded, and certified as 
required by section 5908 of this code. 

History: This Act en. in substance as_ section re-en. Sec. 702, Civ. C. 1895; re-en. 


Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. Sec. 4148, Rev. C. 1907; re-en. Sec. 6295, 
603-618, 5th Div. Comp. Stat. 1887; this R. C. M. 1921. 


6296. Directors. The affairs of all corporations organized or doing 
business under the provisions of this chapter must be managed by not 
less than three directors, a majority of whom must be residents of this 
state, who must be elected from and by the members at such time and 
place, and for such period, not exceeding three years, as may be provided 
for in the by-laws, and may be eligible for re-election; but, as near as 
practicable, an equal number must be elected each year. 

History: This Act en. in substance as_ section re-en. Sec. 703, Civ. C. 1895; re-en. 


Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. Sec. 4149, Rev. C. 1907; re-en. Sec. 6296, 
603-618, 5th Div. Comp. Stat. 1887; this R. C. M. 1921. 


6297. Assessment notice. Assessment notices sent to members by any 
corporation doing business under the provisions of this chapter must state 
the object or objects for which the money to be collected is intended; and 
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no part of the funds collected for the payment of death benefits must be 
applied for any other purpose. 


History: This Act en. in substance as _ section re-en. Sec. 704, Civ. C. 1895; re-en. 
Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. Sec. 4150, Rev. C. 1907; re-en. Sec. 6297, 
693-618, 5th Div. Comp. Stat. 1887; this R. C. M. 1921. 


6298. How surplus funds invested. Any corporation transacting busi- 
ness under the provisions of this chapter may provide in its by-laws for 
the accumulation of a surplus general or guarantee fund, which may be 
invested only in its corporate name in the United States, state, territorial, 
or other first-class convertible bonds or stocks, upon which interest has 
not been in default. Such fund, when so set apart and so invested, with - 
the increase thereof, belongs to such corporation, and not to the directors 
or officers thereof; and must be used only for mortuary benefits, without 
assessment, or applied in payment of future assessments, or otherwise used 
for the promotion of the object or objects for which such fund is specially 
provided and set apart, and such use shall not be deemed or construed to 
mean a profit received by members within the meaning of the statutes of 
this state. 

History: This Act en. in substance as _ section re-en. Sec. 705, Civ. C. 1895; re-en. 
Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. Sec. 4151, Rev. C. 1907; re-en. Sec. 6298, 
603-618, 5th Div. Comp. Stat. 1887; this R. C. M. 1921. 

6299. Annual statement to auditor. Corporations organized under the 
provisions of this chapter, or that have heretofore been organized within 
the state or territory of Montana for the purpose of furnishing life, acci- 
dent, or permanent disability indemnity or mortuary benefits on the as- 
sessment plan, in accordance with the provisions of section 6293 of this 
code, are not insurance corporations and are not subject to the laws of 
this state relating thereto, but must comply with and conform to all the 
requirements and provisions of this chapter, and must, by their president 
and secretary, or like officers, make to the state auditor annually, within 
sixty days from and after the first day of January, each year, a statement 
under oath for the preceding year, upon blanks furnished by the state 
auditor, which statement must show their financial condition, assets, labil- 
ities, total amount of indemnity in force, number of members, number 
whose membership has terminated during the year, and cause thereof, total 
receipts and sources thereof, total expenditures and objects thereof, and 
the average amount paid on each certificate, and must pay into the treasury 
of the state, upon filing said certificate, a fee of twenty-five dollars, and 
the said auditor must publish said statement in his annual report. But 
nothing herein contained applies to any organization of a purely social, 
religious, or benevolent character, where no commissions are paid, and no 
salaried officers or agents are employed; or to any local association or 
society organized under, or subject to the control of a grand or supreme 
body; or to any secret organization, having subordinate lodges or councils, 
which have been organized under the laws of this state or any other 
state or territory, and which are now permitted to do business in this state. 


History: This Act en. in substance as Sec. 4152, Rev. C. 1907; amd. Sec. 1, Ch. 
Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. 136, L. 1919; re-en. Sec. 6299, R. C. M. 
603-618, 5th Div. Comp. Stat. 1887; this 1921. 
section re-en. Sec. 706, Civ. C. 1895; re-en. 
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6300. Auditor may employ experts. The state auditor has authority 
to appoint an expert to verify the statements aforesaid by examination of 
the books and papers of the corporation, and make such other examination 
as he may deem necessary. The expense of such examination must be 
paid by the corporation having its books examined, and must not exceed 
the necessary traveling and hotel expenses of said expert, and reasonable 
compensation of said expert while engaged in such examination. 

History: This Act en. in substance as section re-en. Sec. 707, Civ. C. 1895; re-en. 


Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. Sec. 4153, Rev. C. 1907; re-en. Sec. 6300, 
603-618, 5th Div. Comp. Stat. 1887; this R. C. M. 1921. 


6301. Auditor to examine into financial condition. The state auditor 
must, at the request of any corporation doing business under the pro- 
visions of this chapter in this state on the assessment plan, make an ex- 
amination of such corporation, and furnish a certificate of the results of 
such examination, showing all its assets and how invested, and such other 
particulars as are necessary to show the character and condition of said 
corporation, and the necessary expense of the said examination must be 
paid by the corporation requesting the same. 

History: This Act en. in substance as_ section re-en. Sec. 708, Civ. C. 1895; re-en. 


Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. Sec. 4154, Rev. C. 1907; re-en. Sec. 6301, 
603-618, 5th Div. Comp. Stat. 1887; this R. C. M. 1921. 


6302. Procedure in event of non-compliance with law. Whenever any 
corporation organized or having transacted business under the provisions 
of this chapter, neglects or refuses to make its annual statement, as re- 
quired by this chapter, or whenever the state auditor finds upon exam- 
ination, as provided in section 6300 of this code, that any wilfully false 
or untrue statements in any material respect have been made, or that the 
business of the corporation has been conducted fraudulently or in wilful 
violation of any of the provisions of this chapter, or that the corporation 
has transacted business different from that authorized by its articles of 
incorporation, he must communicate the facts to the attorney-general, 
whose duty it is to apply to the district court, where its principal office is 
located, for an order requiring the officers, directors, or managers of such 
corporation to show cause why they should not be removed from office or 
its business closed; and the court must thereupon hear the allegations and 
proofs of the respective parties, and if it appears to the satisfaction of the 
court that any one or more of them have been guilty of fraud, or any 
material irregularity or violation of the law to the injury of the said 
corporation, or of non-compliance with any of the provisions of this 
chapter, the court must decree a removal from office of the guilty party 
or parties, which decree forever bars them from holding a similar office, 
and must substitute a suitable person or persons to serve until the regular 
annual meeting, or until a successor or successors are regularly chosen or 
elected; or, if it appears to the said court that the interests of its members 
or of the general public so require, the court may decree a dissolution of 
such corporation and a distribution of its effects. 

History: This Act en. in substance as_ section re-en. Sec. 709, Civ. C. 1895; re-en. 


Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. Sec. 4155, Rev. C. 1907; re-en. Sec. 6302, 
603-618, 5th Div. Comp. Stat. 1887; this R. C. M. 1921. 
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6303. License to foreign corporations—service of process. Any cor- 
poration, association, or society organized under the laws of any other 
state, territory, or government, for the purpose of furnishing life, accident, 
or permanent disability indemnity upon the assessment plan, where benefits 
are paid to such as have an insurable interest only, complying with the 
provisions of this chapter, so far as applicable, and showing that it has 
deposited with the proper authorities or department of the territory, or 
state, or government under which it is incorporated, not less than fifty 
thousand dollars as a guarantee fund for the security of its members, may 
be licensed by the state auditor upon payment to the state treasury of a 
fee of three hundred dollars, to do business in this state, provided such 
corporation first deposits with the said auditor a certified copy of its 
charter or articles of incorporation, a copy of the statement of business 
for the preceding year, sworn to by its president and secretary, or like 
officers, showing a detailed account of expenses and income, the amount 
of life indemnity in force, its assets and liabilities in detail, number of 
members, and a certificate sworn to by the president and secretary, or like 
officers, setting forth that an ordinary assessment upon the members is 
sufficient to pay its maximum certificate of membership to the full limit 
named therein; a copy of its policy or certificate of membership, applica- 
tion, and by-laws, which must show that death losses are in the main 
provided for by assessment upon the surviving members; and it must 
legally designate the commissioner of insurance and his successors in office 
to be its true and lawful attorney, upon whom all legal process in any 
action or proceeding against it shall be served, and in such writing shall 
agree that any lawful process against it which is served upon such attorney 
shall be of the same legal force and validity as if served upon the cor- 
poration or company, and that the authority shall continue in force so 
long as any liability remains outstanding in this state. 


Copies of such appointment, certified by said commissioner of insurance, 
shall be deemed sufficient evidence thereof, and shall be admitted in 
evidence with the same force and effect as the original thereof might be 
admitted. Such service shall only be made upon such attorney, must be 
made in duplicate upon the commissioner of insurance, or, in his absence, 
upon the person in charge of his office, and shall be deemed sufficient 
service upon such society, corporation, or company; provided, however, 
that in all cases where service is made upon the commissioner of insur- 
ance as herein provided, the defendant shall have twenty days from the 
date of such service in which to file its answer or other appearance in the 
case. When legal process against any society, corporation, or company 
is served upon said commissioner of insurance, he shall forthwith forward 
by registered mail one of the duplicate copies prepaid and directed to its 
secretary or corresponding officer. For each copy of process the commis- 
sioner of insurance shall collect the sum of two dollars, which shall be 
paid by the plaintiff at the time of such service, the same is to be recov- 
ered by him as part of the taxable costs if he prevails in suit. Legal 
process shall not be served upon any such corporation or company except 
in the manner provided herein. 
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History: This Act en. in substance as_ Sec. 4156, Rev. C. 1907; amd. Sec. 1, Ch. 
Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. 215, L. 1919; re-en. Sec. 6303, R. C. M. 
603-618, 5th Div. Comp. Stat. 1887; this 1921. 
section re-en. Sec. 710, Civ. C. 1895; re-en. 


6304. Duty of auditor in case of non-compliance with laws. Every 
such corporation, association, or society must pay into the treasury of the 
state, upon filing each annual statement, a fee of twenty-five dollars, and 
in the event of its failure to make such statement on or before the first day 
of December of each year, the state auditor must revoke its license, and 
thereafter, or until such annual statement is made, it must not do business 
in this state. When the state auditor has reason to doubt the solvency 
of any foreign corporation, association, or society acting under the provi- 
sions of this chapter, and when he is not fully satisfied with the certificate 
of the insurance commissioner, or other like officer, of the state, territory, 
or government, of its organization, he may make an examination, as pro- 
vided in this chapter for the examination of corporations organized in this 
state; and if he find that it has made fraudulent or untrue statements, or 
that it is conducting its business in an irregular or illegal manner, or if 
it appears that any such corporation in this state is conducting its business 
fraudulently, or is not in good faith carrying out its contracts with its 
members in this state, he must report the same to the attorney-general, 
who must thereupon commence proceedings against such corporation or 
association, requiring it to show why its license to do business in this 
state should not be revoked. 


History: This Act en. in substance as _ section re-en. Sec. 711, Civ. C. 1895; re-en. 
Secs. 1-16, pp. 41-48, L. 1885; re-en. Secs. Sec. 4157, Rev. C. 1907; re-en. Sec. 6304, 
603-618, 5th Div. Comp. Stat. 1887; this R. C. M. 1921. 


CHAPTER 35 
FRATERNAL BENEFIT SOCIETIES 


Section 6305. Fraternal benefit societies defined. 
6306. Lodge system defined. 
6307. Representative form of government defined. 
6308. Exemptions. 
6309. Benefits. 
6310. Conditions under which extended and paid-up protection, endowment 
and other equities may be provided. 
6311. Beneficiaries, who may be—change of beneficiary. 
6312. Qualifications for membership. 
6313. Certificate. 
6314. Funds. 
6315. Investments. 
6316. Distribution and use of funds. 
6317. Organization. 
6318. Powers retained—reincorporation—amendments. 
6319. Mergers and transfers. 
6320. Annual license. 
6321. Admission of foreign society. 
6322. Power of attorney and service of process. 
6323. Place of meeting—location of office. 
6324. No personal liability. 
6325. Waiver of the provisions of the laws. 
6326. Benefits not attachable. 
6327. Constitution and laws 
6328. Annual reports. 


amendment. 
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6329. Provisions to insure future security. 

6330. Bases for valuation of certificates, ete. 

6331. Examination of domestic societies. 

6332. Application for receiver, ete. 

6333. Examination of foreign societies. 

6334. No adverse publication. 

6335. Revocation of license. 

6336. Exemption of certain societies. 

6337. Taxation. 

6338. Penalties. 

6339. Death and annuity benefits on lives of children. 

6340. Medical examination required—number of certificates required—basis 
of contributions. 

6341. Reserve requirements—issuance of any certificate. 

6342. Financial statements to insurance commissioner. 

6343. Payment expenses or general fund. 

6344. Continuation of certificate. 


6305. Fraternal benefit societies defined. Any corporation, society, 


order, or voluntary association, without capital stock, organized and 63% 


earried on solely for the mutual benefit of its members and their benefi- 
ciaries, and not for profit, and having a lodge system with ritualistic form of La 


6305 et sed. 


mended 


L. Ale. 130 


1 p. 222 


6305 
work and representative form of government, and which shall make pro- not arfecta, 


visions for the payment of benefits in accordance with section 6309, is ree a 


hereby declared to be a fraternal benefit society. See. Gp. 99 


History: En. Sec. 1, Ch. 140, L. 1911; References 


re-en. Sec. 6305, R. C. M. 1921. Cited or applied as chapter 140, Laws 
of 1911, in Mandoli v. National Council 
ete., 58 M 671, 679, 194 P 493. 


6306. Lodge system defined. Any society having a supreme governing 


known, into which members shall be elected, initiated, and admitted in 
accordance with its constitution, laws, rules, regulations, and prescribed 
ritualistic ceremonies, which subordinate lodges or branches shall be 
required by the laws of such society to hold regular or stated meetings 
_at least once in each month, shall be deemed to be operating on the lodge 
system. 


History: En. Sec. 2, Ch. 140, L. 1911; re-en. Sec. 6306, R. C. M. 1921. 


6307. Representative form of government defined. Any such society 
shall be deemed to have a representative form of government when it 
shall provide in its constitution and laws for a supreme legislative or 
voverning body, composed of representatives elected either by the members 
or by delegates elected directly or indirectly by the members, together with 
such other members as may be prescribed by its constitution and laws; 
provided, that the elective members shall constitute a majority in number 
and have not less than two-thirds of the votes, nor less than the votes 
required to amend its constitution and laws; and provided further, that 
the meetings of the supreme or governing body, and the election of officers, 
‘representatives, or delegates shall be held as often as once in four years. 
The members, officers, representatives, or delegates of a fraternal benefit 
society shall not vote by proxy. 

History: En. Sec. 3, Ch. 140, L. 1911; re-en. Sec. 6307, R. C. M. 1921. 
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L. 
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6308. Exemptions. Except as herein provided, such societies shall be 
eoverned by this act and shall be exempt from all provisions of the insur- 
ance laws of this state, not only in governmental relations with the state, 
but for every other purpose, and no law hereafter enacted shall apply to 
them, unless they be expressly designated therein. 


History: En. Sec. 4, Ch. 140, L. 1911; re-en. Sec. 6308, R. C. M. 1921. 


6309. Benefits. Every society transacting business under this act shall 
provide for the payment of death benefits, and may provide for the 
payment of benefits in case of temporary or permanent physical disability, 
either as the result of disease, accident, or old age; provided, the period 
of life at which the payment of benefits for disability on account of old 
age shall commence shall not be under seventy years, and may provide 
for monuments or tombstones to the memory of its deceased members, and | 
for the payment of funeral benefits. Such society shall have the power 
to give a member, when permanently disabled or on attaining the age of 
seventy, all or such portion of the face value of his certificate as the laws - 
of the society may provide; provided, that nothing in this act contained 
shall be so construed as to prevent the issuing of benefit certificates for a 
term of years less than the whole of life which are payable upon the death 
or disability of the member occurring within the term for which the 
benefit certificate may be issued. Such society shall, upon written applica- 
tion of the member, have the power to accept a part of the periodical 
contributions in cash, and charge the remainder, not exceeding one-half 
of the periodical contribution, against the certificate, with interest payable 
or compounded annually at a rate not lower than four per cent. per 
annum ; provided, that this privilege shall not be granted except to societies 
which have readjusted or may hereafter readjust their rates of contribu- 
tions, and to contracts affected by such readjustment. 


History: En. Sec. 5, Ch. 140, L. 1911; re-en. Sec. 6309, R. C. M. 1921. 


6310. Conditions under which extended and paid-up protection, endow- 
ment and other equities may be provided. Any society which shall show by 
the annual valuation hereinafter provided for that it is accumulating and 
maintaining the reserve necessary to enable it to do so, under a table of 
mortality not lower than the American experience table and four per centum 
(4%) interest may, in addition to the benefits provided in section 6309 
of this code, issue endowment certificates and grant to its members extended 
and paid-up protection, or such withdrawal equities as its constitution and 
laws may provide; provided, that such grant shall in no case exceed in 
value the portion of the reserve to the credit of such members to whom 


they are made. 


History: En. Sec. 5, Ch. 140, TA 1911; re-en. Sec. 6310, R. C. M. 1921; amd. Sec. 1, 
Ch. 31, L. 1931. 


6311. _ Beneficiaries, who may be—change of beneficiary. The pay- 
ment of death benefits shall be confined to wife, husband, relative by blood 
to the fourth degree, ascending or descending, father-in-law, mother-in-law, 
son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, children 
by legal adoption, parents by legal adoption, to a person or persons upon 
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whom the member is dependent or to the member’s estate if neither wife, 
husband, child or parent be living, and in any event to a trustee or trust 
company, or to a person or persons dependent upon the member; provided, 
that if after the issuance of the original certificate the member shall become 
dependent upon an incorporated charitable institution, he shall have the 
privilege, with the consent of the society, to make such institution his 
beneficiary. 

Within the above restrictions each member shall have the right to desig- 
nate his beneficiary, and, from time to time, have the same changed in 
accordance with the laws, rules or regulations of the society, and no 
beneficiary shall have or obtain any vested interest in the said benefit 
until the same has become due and payable upon the death of the said 
member; provided, that any society may, by its laws, limit the scope of 
beneficiaries within the above classes. 

History: En. Sec. 6, Ch. 140, L. 1911; 
re-en. Sec. 6311, R. C. M. 1921; amd. Sec. 


1, Ch. 84, L. 1929; amd. Sec. 1, Ch. 191, 
L. 1931. 


Operation and Effect 


the divorcee, but that the insurance is not 
thereby invalidated as to others who may 
be eligible to receive payment. Nitsche 
v. Security Benefit Assn. et al., 78 M 532, 
546, 255 P 1052. 

Construing prior to amendment by Chap- 
ter 191, Laws of 1931, that where the laws 
of Colorado,under which a fraternal life 


Construing prior to amendment by Chap- 
ter 191, Laws of 1931, under this section, 


payment of death benefits by fraternal 
life insurance societies on their certificates 
are confined to husband, wife, relatives by 
blood, ete. The constitution of such a so- 
ciety and the by-laws of a subordinate 
lodge provided that where husband or wife 
is designated as beneficiary, divorce should 
render either ineligible as beneficiary and 
annul the designation. Held, in an action 
by a husband who had been named in such 
a certificate as beneficiary of his wife but 
divorced from her prior to her death, the 
beneficiary has not a vested interest in the 
certificate, prior to the death of the mem- 
ber, as he would have under a so-called 
“Old-line” policy; that his designation as 
beneficiary lapses upon the happening of 


6312. Qualifications for membership. 


insurance society was organized, at the 
time a contract of insurance between it 
and a resident of this state was executed, 
did not exclude a sister-in-law from be- 
coming beneficiary, the constitution of the 
society on the contrary providing that she 
could become such, and the insured after 
a second marriage changed his beneficiary 
from his wife to his sister-in-law under 
the former marriage, the latter was eligi- 
ble to take so long as the relationship of 
biother-in-law and sister-in-law continued, 
even though now the laws of both Colorado 
and Montana do not include a sister-in-law 
in the favored class. Styles v. Byrne, 89 
M 2438, 252, 296 P 577. 


Any society may admit to ben- 


eficial membership any person not less than sixteen (16) and not more than 
sixty (60) years of age, who has been examined by a legally qualified 
physician, and whose examination has been supervised and approved in 
accordance with the laws of the society, or in lieu of the medical examina- 
tion persons may be admitted to beneficial membership upon such showing 
of eligibility as the laws of the Society may provide; provided, that any 
beneficiary member of such society, who shall apply for a certificate 
providing for disability benefits, need not be required to pass an additional 
medical examination therefor. Nothing herein contained shall prevent such 
society from accepting general or social members. 


History: En. Sec. 7, Ch. 140, L. 1911; re-en. Sec. 6312, R. C. M. 1921; amd. Sec. 1, 
Ch. 29, L. 1931. 


6313. Certificate. Every certificate issued by any such society shall 
specify the amount of benefit provided thereby, and shall provide that 
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the certificate, the charter or articles of incorporation, or, if a voluntary 
association, the articles of association, the constitution, and laws of the 
society, and the application for membership and medical examination, 
signed by the applicant, and all amendments to each thereof, shall con- 
stitute the agreement between the society and the member, and copies of 
the same, certified by the secretary of the society, or corresponding officer, 
shall be received in evidence of the terms and conditions thereof, and any 
changes, additions, or amendments to said charter or articles of incorpo- 
ration, or articles of association, if a voluntary association, constitution, 
or laws duly made or enacted subsequent to the issuance of the benefit 
certificate, shall bind the member and his beneficiaries, and shall govern 
and control the agreement in all respects the same as though such changes, 
additions, or amendments had been made prior to and were in force at 
the time of the application for membership. 


History: En. Sec. 8, Ch. 140, L. 1911; 
re-en. Sec. 6313, R. C. M. 1921. 


The certificate of life insurance issued by 
a mutual benefit association working un- 


Operation and Effect 


In an action on a certificate of life in- 
surance issued by a fraternal insurance 
society, the certificate together with the 
application and the provisions of the con- 
stitution and by-laws of the society ap- 
plicable constitute the contract between 
the parties. Osborne v. Supreme Lodge 
ete. Ins. Dept., 69 M 361, 366, 222 P 456. 


der a lodge system, with the original ap- 
plication, the report of the medical ex- 
aminer and the constitution and by-laws 
of the society constitute the contract be- 
tween it and its member, which contract 
can be modified only by a subsequent 
agreement in writing or by executed oral 
agreement between the original parties 
thereto. Nitsche v. Security Benefit Assn. 
et al., 78 M 532, 546, 255 P 1052. 


6314. Funds. Any society may create, maintain, invest, disburse, and 
apply an emergency, surplus, or other similar fund in accordance with its 
laws. Unless otherwise provided in the contract, such funds shall be 
held, invested, and disbursed for the use and benefit of the society, and 
no member or beneficiary shall have or acquire individual rights therein, 
or become entitled to any apportionment or the surrender of any part 
thereof, except as provided in section 6310 of this code. The funds from 
which benefits shall be paid, and the funds from which the expenses of 
the society shall be defrayed, shall be derived from periodical or other 
“payments by the members of the society, and accretions of said funds; 
provided, that no society, domestic or foreign, shall hereafter be inecor- 
porated or admitted to transact business in this state, which does not 
provide for stated periodical contributions sufficient to provide for meeting 
the mortuary obligations contracted, when valued upon the basis of the 
national fraternal congress. table of mortality as adopted by the national 
fraternal congress, August 23, 1899, or any higher standard, with interest 
assumption not more than four per cent. per annum, nor write or accept 
members for temporary or permanent disability benefits except upon tables 
based upon reliable experience, with an interest assumption not higher 
than four per cent. per annum. 


Deferred payments or instalments of claims shall be considered as 
fixed liabilities on the happening of the contingency upon which such 
payments or instalments are thereafter to be paid. Such lability shall 
be the present value of such future payments or instalments upon the 
rate of interest and mortality assumed by the society for valuation, and 
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every society shall maintain a fund sufficient to meet such liability, regard- 
less of proposed future collections to meet any such liabilities. 


History: En. Sec. 9, Ch. 140, L. 1911; re-en. Sec. 6314, R. C. M. 1921. 


6315. Investments. Every society shall invest its funds only in securi- 
ties permitted by the laws of this state for the investment of the assets of 
life insurance companies; provided, that any foreign society permitted or 
seeking to do business in this state, which invests its funds in accordance 
with the laws of the state in which it is incorporated, shall be held to meet 
the requirements of this act for the investment of funds. 


History: En. Sec. 10, Ch. 140, L. 1911; re-en. Sec. 6315, R. C. M. 1921. 


6316. Distribution and use of funds. Every provision of the laws of 
the society for payment by members of such society, in whatever form 
made, shall distinctly state the purpose of the same, and the proportion 
thereof which may be used for expenses, and no part of the money collected 
for mortuary or disability purposes, or the net accretions of either or any of 
said funds, shall be used for expenses. 


History: En. Sec. 11, Ch. 140, L. 1911; re-en. Sec. 6316, R. C. M. 1921. 


6317. Organization. Seven or more persons, citizens of the United 
States, and a majority of whom are citizens of this state, who desire to 
form a fraternal benefit society, as defined by this act, may make and 
sign (giving their addresses) and acknowledge, before some officer com- 
petent to take acknowledgment of deeds, articles of incorporation, in ares 
shall be stated: 


1. The proposed corporate name of the society, which shall not so 
closely resemble the name of any society or insurance company already 
transacting business in this state as to mislead the public, or to lead to 
confusion. 

2. The purpose for which it is formed—which shall not include more 
liberal powers than are granted by this act, provided that any lawful, 
social, intellectual, educational, charitable, benevolent, moral, or religious 
advantages may be set forth among the purposes of the society—and the 
-mode in which its corporate powers are to be exercised. 


3. The names, residences, and official titles of all the officers, trustees, 
directors, or other persons who are to have and exercise the general 
control and management of the affairs and funds of the society for the 
first year, or until the ensuing election at which all such officers shall be 
elected by the supreme legislative or governing body, which election shall 
be held not later than one year from the date of the issuance of the 
permanent certificate. 

Such articles of incorporation and duly certified copies of the consti- 
tution and laws, rules, and regulations, and copies of all proposed forms 
of benefit certificates, applications therefor, and circulars to be issued by 
such society, and a bond in the sum of five thousand dollars, with sureties 
approved by the commissioner of insurance, conditioned upon the return 
of the advanced payments, as provided in this section, to applicants, if 
the organization is not completed within one year, shall be filed with the 
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commissioner of insurance, who may require such further information as 
he deems necessary, and if the purposes of the society conform to the 
requirements of this act, and all provisions of law have been complied 
with, the commissioner of insurance shall so certify and retain the record 
(or file) the articles of incorporation, and furnish the incorporators a 
preliminary certificate authorizing said society to solicit members as here- 
inafter provided. | 

Upon receipt of said certificate from the commissioner of insurance, 
said society may solicit members for the purpose of completing its organ- 
ization, and shall collect from each applicant the amount of not less than 
one regular monthly payment, in accordance with its table of rates as 
provided by its constitution and laws, and shall issue to each such 
applicant a receipt for the amount so collected. But no such society shall 
ineur any liability other than for such advanced payments, nor issue any 
certificate nor pay or allow, or offer or promise to pay or allow, to any 
person any death or disability benefit until actual bona fide applications 
for death benefit certificates have been secured upon at least five hundred 
lives for at least one thousand dollars each, and all such applicants for 
death benefits shall have been regularly examined by legally qualified 
practicing physicians, and certificates of such examinations have been duly 
filed and approved by the chief medical examiner of such society, nor 
until there shall be established ten subordinate lodges or branches into 
which said five hundred applicants have been initiated, nor until there has 
been submitted to the commissioner of insurance, under oath of the presi- 
dent and secretary, or corresponding officers of such society, a list of such 
applicants, giving their names, addresses, date examined, date approved, 
date initiated, name and number of the subordinate branch of which each 
applicant is a member, amount of benefits to be granted, rate of stated 
periodical contributions, which shall be sufficient to provide for meeting 
the mortuary obligation contracted, when valued for death benefits upon 
the basis of the national fraternal congress table of mortality, as adopted 
by the national fraternal congress August 23, 1899, or any higher standard, 
at the option of the society, and for disability benefits by tables based 
upon reliable experience and for combined death and permanent total: 
disability benefits by tables based upon reliable experience, with an 
interest assumption not higher than four per cent. per annum, nor until 
it shall be shown to the commissioner of insurance by the sworn statement 
of the treasurer, or corresponding officer of such society, that at least five 
hundred applicants have each paid in cash at least one regular monthly 
payment as herein provided per one thousand dollars of indemnity to be 
effected, which payments in the aggregate shall amount to at least twenty- 
five hundred dollars, all of which shall be eredited to the mortuary or 
disability fund on account of such applicants, and no part of which may 
be used for expenses. 

Said advanced payments shall, during the period of organization, be 
held in trust, and, if the organization is not completed within one year 
as hereinafter provided, returned to said applicants. 

The commissioner of insurance may make such examination and require 
such further information as he deems advisable, and upon presentation of 
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satisfactory evidence that the society has complied with all the provisions 
of law, he shall issue to such society a certificate to that effect. Such 
certificate shall be prima facie evidence of the existence of such society 
at the date of such certificate. The commissioner of insurance shall cause 
a record of such certificate to be made, and a certified copy of such record 
may be given in evidence with like effect as the original certificate. 


No preliminary certificate granted under the provisions of this section 
shall be valid after one year from its date, or after such further period, 
not exceeding one year, aS may be authorized by the commissioner of 
insurance, upon cause shown, unless the five hundred applicants herein 
required have been secured and the organization has been completed as 
herein provided, and the articles of incorporation and all proceedings 
thereunder shall become null and void in one year from the date of said 
preliminary certificate, or at the expiration of said extended period, unless 
such society shall have completed its organization and commenced business 
as herein provided. When any domestic society shall have discontinued 
business for the period of one year, or has less than four hundred members, 
its charter shall become null and void. 


Every such society shall have the power to make a constitution and 
by-laws for the government of the society, the admission of its members, 
the management of its affairs, and the fixing and readjusting of the rates 
of contribution of its members from time to time; and it shall have the 
power to change, alter, add to, or amend such constitution and by-laws, 
and shall have such other powers as are necessary and incidental to 
earrying into effect the objects and purposes of the society. 


History: En. Sec. 12, Ch. 140, L. 1911; re-en. Sec. 6317, R. C. M. 1921. 


6318. Powers retained—reincorporation—amendments. Any society 
now engaged in transacting business in this state may exercise, after the 
passage of this act, all of the rights conferred thereby, and all of the 
rights, powers, and privileges now exercised or possessed by it under its 
charter or articles of incorporation, not inconsistent with this act, if ineor- 
porated; or, if it be a voluntary association, it may incorporate hereunder. 
But no society already organized shall be required to reincorporate here- 
under, and any such society may amend its articles of incorporation from 
time to time in the manner provided therein, or in its constitution and laws, 
and all such amendments shall be filed with the commissioner of insurance 
and shall become operative upon such filing, unless a later time be provided 
in such amendments, or in its articles of incorporation, constitution, or laws. 


History: En. Sec. 13, Ch. 140, L. 1911; re-en. Sec. 6318, R. C. M. 1921. 


6319. Mergers and transfers. No domestic society shall merge with 
or accept the transfer of the membership or funds of any other society, 
unless such merger or transfer is evidenced by a contract in writing, 
setting out in full the terms and conditions of such merger or transfer 
and filed with the commissioner of insurance of this state, together with 
a sworn statement of the financial condition of each of said societies, by 
its president and secretary, or corresponding officers, and a certificate of 
such officers, duly verified under oath of said officers of each of the con- 
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tracting societies, that such merger or transfer has been approved by a 
vote of two-thirds of the members of the supreme legislative or govern- 
ing body of each of said societies. | 


Upon the submission of said contract, financial statements, and cer- 
tificates, the commissioner of insurance shall examine the same, and, if 
he shall find such financial statements to be correct, and the said contract 
to be in conformity with the provisions of this section, and that such 
merger or transfer is just and equitable to the members of each of said 
societies, he shall approve said merger or transfer, issue his certificate to 
that effect, and thereupon the said contract of merger or transfer shall 
be of full force and effect. 


In ease such contract is not approved, the fact of its submission and 
its contents shall not be disclosed by the commissioner of insuranee. 


History: En. Sec. 14, Ch. 140, L. 1911; re-en. Sec. 6319, R. C. M. 1921. 


6320. Annual license. Societies which are now authorized to transact 
business in this state may continue such business until the first day of 
April next succeeding the passage of this act, and the authority of such 
societies may thereafter be renewed annually, but in all cases to terminate 
on the first day of the sueceeding April; provided, however, the license shall 
continue in full force and effect until the new license be issued or specifically 
refused. For each such license or renewal the society shall pay the com- 
missioner of insurance ten dollars. A: duly certified copy or dupleate of 
such license shall be prima facie evidence that the licensee is a fraternal 
benefit society within the meaning of this act. 


History: En. Sec. 15, Ch. 140, L. 1911; re-en. Sec. 6320, R. C. M. 1921. 


6321. Admission of foreign society. No foreign society now transact- 
ing business, organized prior to the passage of this act, which is not now 
authorized to transact business in this state, shall transact any business 
herein without a license from the commissioner of insurance. Any such 
society shall be entitled to a license to transact business within this state, 
upon filing with the commissioner a duly certified copy of its charter or 
articles of association; a copy of its constitution and laws, certified by its 
secretary or corresponding officer; a power of attorney to the commissioner 
as hereinafter provided; a statement of its business under oath of -its 
president and secretary or corresponding officers, in the form required by 
the commissioner, duly verified by an-examination made by the super- 
vising insurance official of its home state, or other state satisfactory to the 
commissioner of insurance of this state; a certificate from the proper 
official in its home state, province, or country that the society is legally 
organized; a copy of its contract, which must show that benefits are pro- 
vided for by periodical or other payments by persons holding similar 
contracts, and upon furnishing the commissioner such other information 
as he may deem necessary to a proper exhibit of its business and plan of 
working, and upon showing that its assets are invested in accordance 
with the laws of the state, territory, district, province, or country where 
it is organized, he shall issue a license to such society to do business in 
this state until the first day of the succeeding April, and such license 
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shall, upon compliance with the provisions of this act, be renewed annually, — 
but in all cases to terminate on the first day of the succeeding April; 
provided, however, that license shall continue in full force and effect 
until the new license be issued or specifically refused. 


Any foreign society desiring admission to this state shall have the 
qualifications required of domestic societies organized under this act, 
and have its assets invested as required by the laws of this state, territory, 
district, country, or province where it is organized. For each such license 
or renewal the society shall pay the commissioner ten dollars. When the 
commissioner refuses to license any society, or revokes its authority to do 
business in this state, he shall reduce his ruling, order, or decision to 
writing, and file the same in his office, and shall furnish a copy thereof, 
together with a statement of his reasons, to the officers of the society, 
upon request, and the action of the commissioner shall be reviewable by 
proper proceedings in any court of competent jurisdiction within the 
state; provided, however, that nothing contained in this or the preceding 
section shall be taken or construed as preventing any such society from 
continuing in good faith all contracts made in this state during the time 
such society was legally authorized to transact business herein. | 


History: En. Sec. 16, Ch. 140, L. 1911; re-en. Sec. 6321, R. C. M. 1921. 


6322. Power of attorney and service of process. Every society, 
whether domestic or foreign, now transacting business in this state, shall 
within thirty days after the passage of this act, and every such society 
hereafter applying for admission, shall, before being licensed, appoint in 
writing the commissioner of insurance and his successors in office to be 
its true and lawful attorney, upon whom all legal process in any action 
or proceeding against it shall be served, and in such writing shall agree 
that any lawful process against it which is served upon such attorney 
shall be of the same legal force and validity as if served upon the society, 
and that the authority shall continue in force so long as any liability 
remains outstanding in this state. 


Copies of such appointment, certified by said commissioner of insur- 
ance, shall be deemed sufficient evidence thereof, and shall be admitted in 
evidence with the same force and effect as the original thereof might be 
admitted. Service shall only be made upon such attorney, must be made 
in duplicate upon the commissioner of insurance, or, in his absence, upon 
the person in charge of his office, and shall be deemed sufficient service 
upon such society; provided, however, that in all cases where service is 
made upon the commissioner of insurance, as herein provided, the defend- 
‘ant shall have twenty days from the date of such service in which to file 
its answer or other appearance in the case. When legal process against 
any such society is served upon said commissioner of insurance, he shall 
forthwith forward by registered mail one of the duplicate copies prepaid 
and directed to its secretary or corresponding officer. For each copy of 
process the commissioner of insurance shall collect the sum of two dollars, 
which shall be paid by the plaintiff at the time of such service, the same 
tu be recovered by him as part of the taxable costs if he prevails in the 
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suit. Legal process shall not be served upon any such society except in the 


manner provided: herein. 


History: En. Sec. 17, Ch. 140, L. 1911; 
amd. Sec. 1, Ch. 214, L. 1919; re-en. Sec. 
6322, R. C. M. 1921. 


Operation and Effect 


Under this section, foreign mutual 
benefit associations may be sued in the 


tion in requiring the appointment of an 
agent in the state upon whom service of 
process may be made is to provide for the 
collection of debts due from them to its 
citizens and to enforce the contracts made 
in the state through their agents. Reed 
v. Woodmen of the World, 94 M 374, 383, 


courts of Montana; the object of the see- 22 P 2d 819. 


6323. Place of meeting—location of office. Any domestic society may 
provide that the meetings of its legislative or governing body may be 
held in any state, district, province, or territory wherein such society has 
subordinate branches, and all business transacted at such meetings shall 
be as valid in all respects as if such meetings were held in this state. But 
its principal office shall be located in this state. 


History: En. Sec. 18, Ch. 140, L. 1911; re-en. Sec. 6323, R. C. M. 1921. 


6324. No personal liability. Officers and members of the supreme, 
grand, or any subordinate body of any such incorporated society shall 
not be individually liable for the payment of any disability or death 
benefit provided for in the laws and agreements of such society, but the 
same shall be payable only out of the funds of such society, and in the 
manner provided by its laws. 


History: En. Sec. 19, Ch. 140, L. 1911; re-en. Sec. 6324, R. C. M. 1921. 


6325. Waiver of the provisions of the laws. The constitution and 
laws of the society may provide that no subordinate body, nor any of its 
subordinate officers or members, shall have the power or authority to 
waive any of the provisions of the laws and constitution of the society, 
and the same shall be binding on the society; and each and every member 
thereof, and on all beneficiaries of members. | 


History: En. Sec. 20, Ch. 140, L. 1911; re-en. Sec. 6325, R. C. M. 1921. 


6326. Benefits not attachable. No money or other benefit, charity, 
or relief or aid to be paid, provided, or rendered by any such society, 
shall be liable to attachment, garnishment, or other process, or be seized, 
taken, appropriated, or applied by any legal or equitable process or opera- 
tion of law to pay any debt or liability of a member or beneficiary, or 
any other person who may have a right thereunder, either before or after 
payment. ; 


History: En. Sec. 21, Ch. 140, L. 1911; re-en. Sec. 6326, R. C. M. 1921. 


6327. Constitution and laws—amendment. Every society transacting 
business under this act shall file with the commissioner of insurance a 
duly certified copy of all amendments of or additions to its constitution 
and laws, within ninety days after the enactment of the same. Printed 
copies of the constitution and laws as amended, changed, or added to, 
certified by the secretary or corresponding officer of the society, shall be 
prima facie evidence of the legal adoption thereof. 


History: En. Sec. 22, Ch. 140, L. 1911; re-en. Sec. 6327, R. C. M. 1921. 
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6328. Annual reports. Every society transacting business in this 
state shall annually, on or before the first day of March, file with the 
commissioner of insurance, in such form as he may require, a statement 
under oath of its president and secretary or corresponding officers of its 
condition and standing on the thirty-first day of December next preced- 
ing, and of its transactions for the year ending on that date, and also shall 
furnish such other information as the commissioner may deem necessary 
to a proper exhibit of its business and plan of working. The commissioner 
may at other times require any further statement he may deem necessary 
to be made relating to such society. 


In addition to the annual report herein required, each society shall 
annually report to the commissioner a valuation of its certificates in 
force on December 31st, last preceding, excluding those issued within the 
year for which the report is filed, in cases where the contributions for 
the first year in whole or in part are used for current mortality and 
expenses; provided the first report of valuation shall be made as of 
December 31, 1912. Such report of valuation shall show, as contingent 
habilities, the present mid-year value of the promised benefits provided 
in the constitution and laws of such society under certificates then subject 
to valuation; and, as contingent assets, the present mid-year value of 
the future net contributions provided in the constitution and laws as 
the same are in practice actually collected. At the option of any society, 
in lieu of the above, the valuation may show the net value of the ecertifi- 
cates subject to valuation hereinbefore provided, and said net value, when 
computed in case of monthly contributions, may be the mean of the 
terminal values for the end of the preceding and of the current insurance 
years. 


Such valuation shall be certified by a competent accountant or actuary, 
or at the request and expense of the society, verified by the actuary of the 
department of insurance of the home state of the society, and shall be 
filed with the commissioner within ninety days after the submission of the 
last preceding annual report. The legal minimum standard of valuation 
for all certificates, except for disability benefits, shall be the national 
fraternal congress table of mortality as adopted by the national fraternal 
congress August 23, 1899, or, at the option of the society, any higher 
table, or, at its option, it may use a table based upon the society’s own 
experience of at least twenty years, and covering not more than four per 
centum per annum. Each such valuation report shall set forth clearly and 
fully the mortality and interest basis, and the method of valuation. Any 
society providing for disability benefits shall keep the net contributions 
for such benefits in a fund separate and apart from all other benefit and 
expense funds, and the valuation of all other business of the society; 
provided, that where a combined contribution table is used by a society 
for both death and permanent total disability benefits, the valuation shall 
be according to tables of reliable experience, and in such a case a separation 
of the funds shall not be required. 


The valuation herein provided for shall not be considered or regarded 
as a test of the financial solvency of the society, but each society shall 
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be held to be legally solvent so long as the funds in its possession are 
equal to or in excess of its matured liabilities. 

Beginning with the year 1914, a report of such valuation and an 
explanation of the facts concerning the condition of the society thereby 
disclosed shall be printed and mailed to each beneficiary member of the 
society not later than June Ist of each year, or in lieu thereof, such report 
of valuation and showing of the society’s condition as thereby disclosed 
may be published in the society’s official paper, and the issue containing 
the same mailed to each beneficiary member of the society. The laws of 
such society shall provide that if the stated periodical contributions of the 
members are insufficient to pay all matured death and disability claims 
in full and to provide for the creation and maintenance of the funds 
required by its laws, additional, increased, or extra rates of contribution 
shall be collected from the members to meet such deficiency, and such laws_ 
may provide that, upon the written application or consent of the member, 
his: certificate may be charged with its proportion of any deficiency dis- 
closed by valuation, with interest not exceeding five per centum per 
annum. ¢ 


History: En. Sec. 23, Ch. 140, L. 1911; re-en. Sec. 6328, R. C. M. 1921. 


6329. Provisions to insure future security. If the valuation of the cer- 
tificates, as hereinbefore provided, on December 31, 1917, shall show that 
the present value of future net contributions, together with the admitted 
assets, is less than the present value of the promised benefits and accrued 
liabilities, such society shall thereafter maintain said financial condition 
at each succeeding triennial valuation in respect of the degree of defi- 
ciency as Shown in the valuation as of December 31, 1917. If at any suc- 
ceeding triennial valuation such society does not show at least the same 
condition, the commissioner of insurance shall direct that it thereafter 
comply with the requirements herein specified. If the next succeeding 
triennial valuation after the receipt of such notice:shall show that the 
society has failed to maintain the condition required herein, the commis- 
sioner of insurance may, in the absence of good cause shown for such 
failure, institute proceedings for the dissolution of such society, in accord- 
ance with the provisions of section 6331, or in the ease of a foreign 
society, its license may be canceled in the manner provided in this act. 
Any such society, shown by any triennial valuation, subsequent to Decem- 
ber 31, 1917, not to have maintained the condition herein required, shall, 
within two years thereafter, make such improvements as to show a per- 
centage of deficiency not greater than as of December 31, 1917, or there- 
after, as to all new members admitted, be subject, so far as stated rates of 
contributions are concerned, to the provisions of section 6317, applicable 
in the organization of new societies; provided, that the net mortuary or 
beneficiary contributions and funds of such new members shall be kept 
separate and apart from the other funds of the society. If such required 
improvement is not shown by the succeeding triennial valuation, then the 
said new members may be placed in a separate class, and their certifi- 
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cates valued as an independent society in respect of contributions and 
funds. 


History: En. Sec. 23A, Ch. 140, L. 1911; amd. Sec. 1, Ch. 164, L. 1917; re-en. Sec. 
6329, R. C. M. 1921. 


6330. Basis for valuation of certificates, etc. In leu of the require- 
ments of the two preceding sections, any society accepting in its laws the 
provisions of this section may value its certificates on a basis, herein 
designated “accumulation basis,” by crediting each member with the net 
amount contributed for each year, and with interest at approximately the 
net rate earned, and by eharging him with his share of the losses of each 
year, herein designated “cost of insurance,” and carrying the balance, 
if any, to his credit. The charge for the cost of insurance may be accord- 
ing to the actual experience of the society applied to a table of mortality 
recognized by the law of this state, and shall take into consideration the 
amount at risk during each year, which shall be the amount payable at 
death less the credit to the member. Except as specifically provided in 
its articles or laws or contracts, no charge shall be carried forward from 
the first valuation hereunder against any member for any past share of 
losses exceeding the contributions and eredit. If, after the first valuation, 
any member’s share of losses for any year exceeds his credit, including 
contribution for the year, the contribution shall be increased to cover his 
share of the losses, and if the credit at the time any benefit becomes pay- 
able during the lifetime of the member, including any available funds, does 
not equal such benefit, the contributions to be made by him or on his 
behalf shall be increased by the difference. Any such excess share of 
losses chargeable to any member may be paid out of a fund or contribu- 
tions especially created or required for such purpose. Any member may 
transfer to any plan adopted by the society with net rates on which 
tabular reserves are maintained, and on such transfer shall be entitled to 
make such application of his credit as provided in the laws of the society. 
Certificates issued, rerated, or readjusted on a basis providing for adequate 
rates with adequate reserves to mature such certificates upon assumptions 
for mortality and interest, recognized by the law of this state, shall be 
valued on such basis, herein designated the “tabular basis”; provided, 
that if on the first valuation under this section a deficiency in reserve 
shall be shown for any such certificate, the same shall be valued on the 
accumulation basis. Whenever in any society having members upon 
the tabular basis and upon the accumulation basis, the total of all 
costs of insurance provided for any year shall be insufficient to meet the 
actual death and disability losses for the year, the deficiency shall be met 
for the year from the available funds after setting aside all credits in the 
reserve; or from increased contributions, or by an increase in the number 
of assessments applied to the society as a whole, or to classes of members 
as may be specified in its laws. Savings from a lower amount of death 
losses may be returned in lke manner as may be specified in its laws. 
If the laws of the society so provide, the assets representing the reserves 
of any separate class of members may be carried separately for such class 
as if an independent society, and the required reserve accumulation of 
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such class, so set apart, shall not thereafter be mingled with the assets of 
other classes of a society. A table showing the rates being paid by and 
the credits to individual members at each age and year of entry, and 
showing opposite each credit the tabular rates and the tabular reserve 
required, or, at the option of the society, the required reserve on a level 
rate equivalent to that being paid, according to assumptions for mortality 
and interest recognized by the laws of this state, and adopted by the 
society, and, in either case, including any benefit payable at a specified 
age or on account of old age disability, shall be filed by the society with 
each annual report, and also be furnished to each member before July Ist 
of each year. In lieu of the aforesaid statement* there may be furnished 
to each member, within the same time, a statement giving the data afore- 
said for such member. No table or statement need be made or furnished 
when the reserves are maintained on the tabular basis. For this purpose, 
individual bookkeeping accounts for each member shall not be required, 
and all calculations may be made by actuarial methods. Nothing herein 
contained: shall prevent the maintenance of such surplus over and above 
the eredits on the accumulation basis and the reserves on the tabular 
basis, as the society may provide by or pursuant to its laws; not to be 
construed as giving to the individual’ member any right or claim to any 
such reserve or credit other than in manner as expressed in the contract 
and its laws; nor as making any such reserve or credits a liability in 
determining the legal solvency of the society. 
History: En. Sec. 2, Ch. 164, L. 1917; re-en. Sec. 6330, R. C. M. 1921. 


6331. Examination of domestic societies. The commissioner of insur- 
ance, or any person he may appoint, shall have the power of visitation 
and examination into the affairs of any domestic society. He may employ 
assistants for the purpose of such examination, and he, or any person he 
may appoint, shall have free access to all the books, papers, and .docu- 
ments that relate to the business of the society, and may summon and 
qualify as witness under. oath and examine its officers, agents, and 
employees or other persons in relation to the affairs, transactions, and 
condition of the society. 

The expense of such examination shall be paid by the society examined, 
upon statement furnished by the commissioner of insurance, and the 
examination shall be made at least once in three years. 


Whenever after examination the commissioner of insurance is satisfied 
that any domestic society has failed to comply with any provisions of this 
act, or is exceeding its powers, or is not carrying out its contracts in good 
- faith, or is transacting business fraudulently, or whenever any domestic 
society, after the existence of any one year or more, shall have a member- 
ship of less than four hundred (or shall determine to discontinue business), 
the commissioner of insurance may present the facts relating thereto to 
the attorney-general, who shall, if he deem that circumstances warrant 
it, commence an action in quo warranto in a court of competent juris- 
diction, and such court shall thereupon notify the officers of such society 
of a hearing, and if it shall then appear that such society should be 
closed, said society shall be enjoined from carrying on any further business, 
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and some person shall be appointed receiver of such society, and shall 
proceed at once to take possession of the books, papers, moneys, and other 
assets of the society, and shall forthwith, under the direction of the court, 
proceed to close the affairs of the society and to distribute its funds to 
those entitled thereto. 


No such proceedings shall be commenced by the attorney-general against 
any such society until after notice has been duly served on the chief 
executive officers of the society, and a reasonable opportunity given to it, 
on a date to be named in said notice, to show cause why such proceedings 
should not be commenced. 

History: En. Sec. 24, Ch.. 140, L. 1911; re-en. Sec. 6331, R. C. M. 1921. 


6332. Application for receiver, etc. No application for injunction 
against, or proceedings for the dissolution of, or the appointment of a 
receiver for any such domestic society or branch thereof, shall be enter- 
tained by any court in this state unless the same is made by the attorney- 
general. 

History: En. Sec. 25, Ch. 140, L. 1911; re-en. Sec. 6332, R. C. M. 1921. 


6333. Examination of foreign societies. The commissioner of insur- 
ance, or any person whom he may appoint, may examine any foreign 
society transacting or applying for admission to transact business in this 
state. The said commissioner may employ assistants, and he, or any person 
he may appoint, shall have free access to all the books, papers, and docu- 
ments that relate to the business of the society, and may summon and 
qualify as witness under oath and examine its officers, agents, and 
employees and other persons in relation to the affairs, transactions, and 
condition of the society. He may, in his discretion, accept in lieu of such 
examination the examination of the insurance department of the state, 
territory, district, province, or country where such society is organized. 
The actual expenses of examiners making any such examination shall be 
paid by the society upon statement furnished by the commissioner of 
insurance. 


If any such society or its officers refuse to submit to such examination, 
or to comply with the provisions of the section relative thereto, the authority 
of such society to write new business in this state shall be suspended or 
license refused until satisfactory evidence is furnished the commissioner 
relating to the condition and affairs of the society, and during such sus- 
pension the society shall not write new business in this state. 


History: En. Sec. 26, Ch. 140, L. 1911; re-en. Sec. 6333, R.. C. M. 1921. 


6334. No adverse publication. Pending, during, or after an examina- 
tion or investigation of any Such society, either domestic or foreign, the 
commissioner of insurance shall make public no financial statement, report, 
or finding, nor shall he permit to become public any financial statement, 
report, or finding, affecting the status, standing, or rights of any such 
society, until a copy thereof shall have been served upon such society, at its 
home office, nor until such society shall have been afforded a reasonable 
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opportunity to answer any such financial statement, report, or finding, 
and to make such showing in connection therewith as it may desire. 
History: En. Sec. 27, Ch. 140, L. 1911; re-en. Sec. 6334, R. C. M. 1921. 


6335. Revocation of license. When the commissioner of insurance on — 
investigation is satisfied that any foreign society transacting business under 
this act has exceeded its powers, or has failed to comply with any provision 
of this act, or is conducting business fraudulently, or is not carrying out 
its contracts in good faith, he shall notify the society of his findings, 
and state in writing the grounds of his dissatisfaction, and after reason- 
able notice require said society, on a date named, to show cause why its 
license should not be revoked. If, on the date named in said notice, such 
objections have not been removed to the satisfaction of the said commis- 
sioner, or the society does not present good and sufficient reasons why its 
authority to transact business in this state should not at that time be 
revoked, he may revoke the authority of the society to continue business 
in this state. All decisions and findings of the commissioner made under 
the provisions of this section may be reviewed by proper proceedings in 
any court of competent jurisdiction, as provided in section 6321 of this code. 

History: En. Sec. 28, Ch. 140, L. 1911; re-en. Sec. 6335, R. C. M. 1921. 


6336. Exemption of certain societies. Nothing contained in this act 
shall be construed to affect or apply to grand or subordinate lodges of 
Masons, Odd Fellows, or Knights of Pythias (exclusive of the insurance 
department of the supreme lodge Knights of Pythias), and the Junior 
Order of the United American Mechanics (exclusive of the beneficiary 
degree or insurance branch of the national council Junior Order of the 
United. American Mechanics), or societies which admit to membership 
only persons engaged in one (1) or more hazardous occupations, in the 
same or similar lines of business; nor to similar societies which do not 
issue insurance certificates; nor to an association of local lodges of a 
society now doing business in this state which provided death benefits 
not to exceed three hundred dollars ($300.00) to any one (1) person, or 
disability benefits not exceeding three hundred dollars ($300.00) in any 
one (1) year to any one (1) person, or both; nor to any contracts of re- 
insurance business on such plan in this state; nor to domestic societies 
which limit their membership to the employees of a particular city or 
town, designated firm, business house, or corporation; nor to domestic 
lodges, orders, or associations of a purely religious, charitable, benevolent 
description, which do not provide for a death benefit of more than one 
hundred dollars ($100.00) or for disability benefits of more than one 
hundred and fifty dollars ($150.00) to any one (1) person in any one (1) 
year; provided always, that any such domestic order or society which has 
more than five hundred (500) members, and provides for death or dis- 
ability benefits, and any such domestic lodge, order, or society which 
issues to any person a certificate providing for the payments of benefits, 
shall not be exempt by the provisions of this section, but shall comply 
with all the requirements of this act. The commissioner of insurance 
may require from any society such information as will enable him to 
determine whether such society is exempt from the provisions of this act. 
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No society, which is exempt by the provisions of this section from the 
requirements of this act, shall give, or allow to promise to give or allow, 
to any person any compensation for procuring new members. 


Any fraternal benefit society heretofore organized and incorporated, 
and operating within the definition set forth in sections 6305 to 6307 of 
this code, providing for benefits in case of death or disability resulting 
solely from accidents, but which does not obligate itself to pay death 
or sick benefits, may be licensed under the provisions of this act, and 
shall have all the privileges and shall be subject to all the provisions and 
regulations of this act, except that the provisions of this act requiring 
medical examinations, valuations of benefit certificates, and that the cer- 
tificate shall specify the amount of benefits, shall not apply to such society. 


History: En. Sec. 29, Ch. 140, L. 1911; re-en. Sec. 6336, R. C. M. 1921; amd. Sec. 1, 
Ch. 61, L. 1931. ; 


6337. Taxation. Every fraternal benefit society organized or licensed 
under this act is hereby declared to be a charitable and benevolent insti- 
tution, and all of its funds shall be exempt from all and every state, 
county, district, municipal, and school tax, other than taxes on real estate 
and office equipment. 


History: En. Sec. 30, Ch. 140, L. 1911; re-en. Sec. 6337, R. C. M. 1921. 


6338. Penalties. Any person, officer, member, or examining physician 
of any society authorized to do business under this act, who shall know- 
ingly or wilfully make any false or fraudulent statement or representation 
in or with reference to any application for membership, or for the purpose 
of obtaining money from or benefit in any society transacting business 
under this act, shall be guilty of a misdemeanor, and, upon conviction 
thereof, shall be punished by a fine of not less than one hundred dollars, 
nor more than five hundred dollars, or imprisonment in the county jail 
for not less than thirty days, nor more than one year, or both, in the dis- 
eretion of the court; and any person who shall wilfully make a false 
statement of any material fact or thing in a sworn statement as to the 
death or disability of a certificate-holder in any such society, for the 
purpose of procuring payment of a benefit named in the certificate of 
such holder, and any person who shall wilfully make any false statement 
in any verified report or declaration under oath required or authorized 
by this act, shall be guilty of perjury, and shall be proceeded against and 
punished as provided by the statutes of this state in relation to the crime 
of perjury. 

Any person who shall solicit membership for, or in any manner assist 
in procuring membership in any fraternal benefit society not licensed to do 
business in this state, or who shall solicit membership for, or in any man- 
ner assist in procuring membership in any such society, not authorized, 
as herein provided, to do business as herein defined in this state, shall be 
guilty of a misdemeanor, and, upon conviction thereof, shall be punished 
by a fine of not less than fifty nor more than two hundred dollars. 

Any society, or any officer, agent, or employee thereof neglecting or 
refusing to comply with, or violating any of the provisions of this act, 
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the penalty for which neglect, refusal, or violation is not specified in this. 
section, shall be fined not exceeding two hundred dollars upon conviction 
thereof. | 

History: En. Sec. 31, Ch. 140, L. 1911; re-en. Sec. 6338, R. C. M. 1921. 


| 6339. Death and annuity benefits on lives of children. Any fraternal 
amended § benefit society authorized to do business in this state and operating on the 

sec. 1p. 31 | lodge plan, may provide in its constitution and by-laws, in addition to 
6399 other benefits provided for therein, for the payment of death or annuity 
es os benefits upon the lives of children between the ages of one (1) and six- 
Sec. 5 p. 179 teen (16) years at next birthday, for whose support and maintenance 
a member of such society is responsible. Any such society may, at its 
option, organize and operate branches for such children and membership 
in local lodges and initiation therein shall not be required of such chil- 
dren, nor shall they have any voice in the management of the society. 
The total benefits payable as above provided shall in no case exceed the 
following amounts at ages at next birthday at time of death, respectively, 
as follows: 

One, one hundred dollars ($100.00) ; two, two hundred dollars ($200.00) ; 
three, three hundred dollars ($300.00) ; four, four hundred dollars ($400.00) ; 
five, five hundred dollars ($500.00); six, six hundred dollars ($600.00) ; 
seven, seven hundred dollars ($700.00); eight, eight hundred dollars 
($800.00) ; nine, nine hundred dollars ($900.00) ; ten, one thousand dollars 
($1000.00) ; eleven to sixteen, two thousand five hundred dollars ($2500.00). 


History: En. Sec. 1, Ch. 107, L. 1921; re-en. Sec. 6339, R. C. M. 1921; amd. Sec. 1, 
Ch. 55, L. 1931... 


) \ 
634 : Maal nae : 
pees | 6340. Medical examination required—number of certificates required— 


sacs? | basis of contributions. No benefit certificate as to any child shall take 

: effect until after such examination or inspection as may be required by the 

laws of the society, nor shall any such benefit certificate be issued unless 

the society shall simultaneously put in force at least five hundred such 

certificates, on each of which at least one assessment has been paid, nor 

where the number of lives represented by such certificate fall below 

five hundred. The death benefit contributions to be made upon such cer- 

tificate shall be based upon the “standard industrial mortality table” 

or the “English life table number six” and a rate of interest not greater 

than four per cent per annum, or upon a higher standard; provided, 

that contributions may be waived or returns may be made from any surplus 

held in excess of reserve and other liabilities, as provided in the by-laws, 

_ and, provided further that extra contributions shall be made if the reserves 
hereafter provided for become impaired. 


History: En. Sec. 2, Ch. 107, L. 1921; re-en. Sec. 6340, R. C. M. 1921; amd. Sec. 1, 
Ch. 40, L. 1929. 


— ; 6341, Reserve requirements—issuance any certificate. Any society 
Repealed _ entering into such insurance agreements shall maintain on all such eon- 
Se0 ahs 499 tracts the reserve required by the standard of mortality and interest 
, _ adopted by the society for computing contributions as provided in the 


preceding section, and the funds representing the benefit contributions 
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and all accretions thereon shall be kept as separate and distinct funds, 
independent of the other funds of the society, and shall not be liable for, 
nor used for, the payment of the debts and obligations of the society 
other than the benefits herein authorized; provided, that a society may 
provide that when a child reaches the minimum age for initiation into 
membership in such society, any benefit certificate issued hereunder may 
be surrendered for cancellation and exchanged for any other form of 
certificate issued by the society, provided that such surrender will not 
reduce the number of lives insured in the branch below five hundred, and 
upon the issuance of such new certificate any reserve upon the original 
certificate herein provided for shall be transferred to the credit of the 
new certificate. Neither the person who originally made the application 
for benefits on account of such child, nor the beneficiary named in such 
original certificate, nor the person who paid the contributions, shall have 
any vested right in such new certificate, the free nomination of a bene- 
ficiary under the new certificate being left to the child so admitted to 
benefit membership. 


History: En. Sec. 3, Ch. 107, L. 1921; re-en. Sec. 6341, R. C. M. 1921. 


6342. Financial statements to insurance commissioner. An entirely 342 


led 


: . ° ° Repeate 
separate financial statement of the business transactions and of assets and 's.1. °45 ¢. 97 


| 


habilities arising therefrom, shall be made in its annual report to the 
insurance commissioner by any society availing itself of the provisions 
hereof. The separation of assets, funds, and liabilities required hereby 
shall not be terminated, rescinded, or modified, nor shall the funds be 
diverted for any use other than as specified in the preceding section, as 
long as any certificates issued hereunder remain in force, and this require- 
ment shall be recognized and enforced in any liquidation, reinsurance, 
merger, or other change in the condition of the status of the society. 


History: En. Sec. 4, Ch. 107, L. 1921; re-en. Sec. 6342, R. C. M. 1921. 


6343. Payment expenses or general fund. Any society shall have 
the right to provide in its laws, and the certificate issued hereunder, for 
specified payments on account of the expense or general fund, which pay- 
ments shall or shall not be mingled with the general fund of the society, 
as its constitution and by-laws may provide. 

History: En. Sec. 5, Ch. 107, L. 1921; re-en. Sec. 6343, R. C. M. 1921. 


6344. Continuation of certificate. In the event of the termination of 
membership in the society by the person responsible for the support of 


any child, on whose account a certificate may have been issued, as pro- | 


vided herein, the certificate may be continued for the benefit of the estate 
of the child, provided the contributions are continued, or for the benefit 
of any other person responsible for the support and maintenance of such 
child, who shall assume the payment of the required contributions. 


History: En. Sec. 6, Ch. 107, L. 1921; re-en. Sec. 6344, R. C. M. 1921. 
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CHAPTER 36 
TITLE INSURANCE COMPANIES 


Section 6345. Title insurance company, who may incorporate. 
6346. Insurance statutes and rules applicable. 
6347. Capital stock—amount and investment. 
6348. Exehange and sale of securities—interest and dividends. 
6349. Expenditures for commencement of business. 
6350. Surplus fund—creation and impairment. 
6351. Powers of company. 
6352. Trust company business. 
6353. Certificate from insurance commissioner. 
6354. Loans to officers or employees forbidden. 


6345. Title insurance company, who may incorporate. Any number of 
persons, not less than three, may associate themselves together under the 
provisions of this act, and become incorporated as a title insurance com- 
pany, who shall, with their successors, constitute a body politic and cor- 
porate, under the name adopted by them in their articles of incorporation, 
provided no such corporation shall adopt a name previously adopted by 
any other corporation in this state. 


History: En. Sec. 1, Ch. 118, L. 1915; re-en. Sec. 6345, R. C. M. 1921. 


6346. Insurance statutes and rules applicable. Every title insurance 
company shall be subject to and shall comply with all the requirements 
of the insurance laws and the rules and regulations of the insurance de- 
partment of this state, and the insurance commissioner shall have the 
same power and authority regarding any such corporation that he may 
exercise in relation to other insurance corporations organized under the 
laws of this state, including the right to examine and inspect the financial 
condition and affairs of such company relating to the insurance business 
of such company, and to compel compliance with the provisions of law 
governing any such corporation. | 


History: En. Sec. 2, Ch. 118, L. 1915; re-en. Sec. 6346, R. C. M. 1921. 


6347. Capital stock—amount and investment. Every corporation or- 
ganized under the provisions of this act shall have not less than one hundred 
thousand dollars of capital subscribed, at least fifty per cent. of which 
shall be paid up and invested in bonds of the United States or this state, 
bonds issued by the authority of the legislative assembly of this state 
secured by land grants, bonds, or warrants of any school district, county, 
or city in this state, or in bonds or mortgages upon unencumbered real 
estate in this state worth, exclusive of improvements, at least double the 
sum loaned thereon, which securities shall be deposited with the insurance 
commissioner, who shall give his receipt therefor, and the state shall be 
responsible for their custody and safe return. Upon such deposit and evi- 
dence by affidavit or otherwise, satisfactory to the insurance commission- 
er, that the capital is all subscribed in good faith, and that the company 
is the actual and unqualified owner of the securities representing the paid- 
up capital, he shall issue to such company a certificate which shall be its 
authority to commence business and issue policies in this state. 


History: En. Sec. 3, Ch. 118, L. 1915; re-en. Sec. 6347, R. C. M. 1921. 
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6348. Exchange and sale of securities—interest and dividends. The 
securities above referred to in this act and so deposited may be exchanged 
from time to time, with the approval of the insurance commissioner, for 
other securities receivable as aforesaid, and so long as the company so 
depositing said securities shall continue solvent, said company shall have 
the right and shall be permitted by the insurance commissioner to receive 
the interest and dividends on the securities so deposited. Said securities 
shall be subject to sale and transfer and to the disposal of the proceeds 
by said insurance commissioner, only on the order of a court of competent 
jurisdiction, and for the benefit of the holders of guaranties and policies 
of insurance issued by the company depositing such securities. 


History: En. Sec. 4, Ch. 118, L. 1915; re-en. Sec. 6348, R. C. M. 1921. 


6349. Expenditures for commencement of business. Any such cor- 
poration organized under the laws of this state and having a capital stock 
paid in, in cash, of more than one hundred thousand dollars, after deposit- 
ing said guaranty fund as above provided, may invest an amount not to 
exceed fifty per cent. of its subscribed capital stock in the preparation and 
purchase of materials or plant necessary to enable it to engage in such 
title insurance business; and such materials or plant shall be deemed an 
asset valued at the actual cost thereof, in all statements and proceedings 
required by law for the ascertainment and determination of the condition 
of such corporation, or at such lesser value as may be estimated by such 
corporation in any such statement or proceeding, or omitted entirely there- 
from. ; 


History: En. Sec. 5, Ch. 118, L. 1915; re-en. Sec. 6349, R. C. M. 1921. 


6350. Surplus fund—creation and impairment. Every title insurance 
company shall annually set apart a sum equal to ten per cent. of its 
premiums during the year, which sums shall be allowed to accumulate until 
a fund shall have been created equal in amount to twenty-five per cent. 
of the subscribed capital stock of such corporation. Such fund shall be 
maintained as a further security to holders of the guaranties and policies 
of insurance issued by such corporation, and shall be known as the “title 
insurance surplus fund”; and if at any time such fund shall be impaired 
by reason of a loss, the amount by which it may be impaired shall be 
restored in the manner hereinabove provided for its accumulation. The 
reporting of a loss shall be deemed an impairment of such fund for the 
purposes of this section. Such corporation must not make any dividends 
except from profits remaining on hand after retaining unimpaired: 

1. The entire subscribed capital stock; 


2. The amount set apart as a surplus fund under the provisions of 
this section ; hy 

3. A sum sufficient to pay all liabilities for expenses and taxes, and 
all losses reported or in course of settlement, without impairment of the 
title insurance surplus fund required to be set apart as hereinabove pro- 
vided. 

Any written contract or instrument purporting to show the title to 
real property, or furnish information relative thereto, which shall in express 
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terms purport to insure or guarantee such title, or the correctness of such 
information, shall be deemed a policy of title insurance. 
History: En. Sec. 6, Ch. 118, L. 1915; re-en. Sec. 6350, R. C. M. 1921. 


6351. Powers of company. Every title insurance company organized 
under this act shall also have power to guarantee or insure the identity, 
due execution, and validity of any note or bond secured by mortgage or 
trust deed, and the identity, due execution, and validity and recording of 
any such mortgage or trust deed, and the identity, due execution, and 
validity of bonds, notes, or other evidence of indebtedness issued by this 
state, or by any county, city, school district, irrigation district, or other 
municipality or district herein, or by any private or public corporation, 
and to act as registrar or transfer agent of this state, or of any munici- 
pality or district therein, or of any private or public corporation, and to 
transfer or countersign any such bonds, notes, or other evidence of indebt- 
edness, and to transfer or countersign certificates of stock of any private 
or public corporation. | 


History: En. Sec. 7, Ch. 118, L. 1915; re-en. Sec. 6351, R. C. M. 1921. 


6352. Trust company business. Any title insurance corporation incor- 
porated under this act, authorized by its articles of incorporation to act 
as executor, administrator, guardian, assignee, receiver, depositary, agent, 
or trustee, or to do a general trust business, and having a capital of not 
less than three hundred thousand dollars actually paid in, in cash, may 
also do a business as a trust company, and maintain a trust department as 
well as a title insurance department, on compliance with the following 
conditions : 

1. When such title insurance company desires to do such a depart- 
mental business, it shall first obtain the consent of both the state examiner 
and of the insurance commissioner, and in its-application for such consent, 
must file a statement making a segregation of its capital and surplus for 
each such department. At least two hundred thousand dollars of its 
capital must be apportioned by such statement to its trust department. 
The respective portion of such capital and surplus, when such apportion- 
ment has been approved by the state examiner and by the insurance 
commissioner, shall be considered and treated as the separate capital and 
surplus of each such department respectively, as if each such department 
were a separate business. 

2. Such company, as to its title insurance department, shall be subject 
to and shall comply with all the requirements of the insurance laws and 
the rules and regulations of the insurance department of this state, and 
may invest its capital apportioned to its title insurance department, 
and the accumulations thereon, in the securities in which the capital and 
accumulations of insurance companies are allowed by the laws of this 
state to be invested, including the materials and plant necessary to enable 
it to engage in the title insurance business as provided in this chapter. 


3. Such company, as to its trust department, shall be subject to and 
‘shall comply with all the requirements of the banking laws of this state 
and the rules and regulations of the state examiner, and may invest its 
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capital apportioned to its trust department, and the accumulations thereon, 
and trust funds received by it, in accordance with the laws of this state 
relative to the investment of funds of trust companies. 


History: En. Sec. 8, Ch. 118, L. 1915; re-en. Sec. 6352, R. C. M. 1921. 


6353. Certificate from insurance commissioner. No corporation shall 
make any contract or issue any policy of guaranty or insurance affecting 
titles to real estate, or engage in the business of a title insurance company, 
until it has obtained from the insurance commissioner his certificate that 
such company has complied with the provisions of this chapter, and is duly 
authorized to do business as such title insurance company. 


History: En. Sec. 9, Ch. 118, L. 1915; re-en. Sec. 6353, R. C. M. 1921. 


6354. Loans to officers or employees forbidden. No loan shall be made 
by any title insurance company, directly or indirectly, to any of its officers, 
or directors or employees, or to any member of the family of any officer 
or director. Any officer, director, agent, or employee of any such company 
who knowingly consents to any violation of the terms or provisions of 
this section shall be guilty of a misdemeanor. 


History: En. Sec. 10, Ch. 118, L. 1915; re-en. Sec. 6354, R. C. M. 1921. 


6355. Repealed—Chapter 57, laws of 1927. 
Nol. 3 p. 303 
CHAPTER 37 EY matter 
pecs. 1-3 


BUILDING AND LOAN ASSOCIATIONS DD. 44-45 


Section 6355.1. Purpose—definition. 

6355.2. Articles of incorporation—contents. 

6355.3. Certified copy of articles prima facie evidence. 

6355.4. Evidence of corporate existence or capacity. 

6355.5. By-laws. 

6355.6. Capital stock requirements—investigation—certificates of ineorpora- 
tion, how issued. 

6355.7. Directors—duties. 

6355.8. Superintendent of banks to approve contracts paying income to per- 
son other than association—penalty for not securing. 

6355.9. Removal of directors from office. 

6355.10. Meetings of stockholders and directors. 

6355.11. Notice of meetings. 

6355.12. Proxies. 

6355.13. Powers and duties of building and loan associations. 

6355.14. Stockholders. 

6355.15. Transfer of stock—effect. . 

6355.16. Requirements of transfer in certain cases. 

6355.17. Bonds of officers, agents and employees. 

6355.18. Employment of agents—-licenses and revocation thereof. ° 

6355.19. Fund for contingent losses. 

6355.20. Payment of expenses—losses—dividends—reserve fund. 

6355.21. Taxation of associations. 

6355.22. Annual statements. 

6355.23. Form of statement—where filed. 

6355.24. Duties of superintendent of banks. 

6355.25. Powers of superintendent of banks. 

6355.26. Reports of condition—contents—publication. 

6355.27. Removal of directors, officers or employees. 

6355.28. Fees paid into state treasury. 

6355.29. Application to other persons, corporations, associations, ete. 

6355.30. Foreign associations—requirements. 
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6355.31. Consent of agent. 

6355.32. Contracts void if made before compliance with act. 

6355.33. Shares of stock subject to attachment. 

6355.34. Laws of other states—reciprocity. 

6355.35. Conformity required. . 

6355.36. Penalties. 

6355.37. Superintendent of banks report. 

6355.38. Obtaining property by fraud, false report, refusal to permit inspec- 
tion of books. 

6355.39. Purchase of obligations of association by officer. 

6355.40. Purchase of assets of association by officer. 

6355.41. Calculation of profits. 

6355.42. Limitation on loans. 

6355.43. Joint ownership. 

6355.44. Trusts—payment. 

6355.45. Shares held by minor. 

6355.46. Reports and examinations by superintendent of banks confidential. 

6355.47. Checking accounts prohibited. 

6355.48. Voluntary liquidation and settlement. 

6355.49. Insolvency or impairment of building and loan association. 

6355.50. Reorganization of associations under liquidation—procedure. 

6355.51. Fees of secretary of state—superintendent of banks. 

6356.1. Building and loan associations authorized to make loans under Na- 
tional Housing Act. 

6356.2. Exempt from operation of state laws. 

6356.3. Act applies only to transactions under National Housing Act. 

6374.1. Permanent stock—issuance authorized—rights of holders—issuance 
of all classes of stock in series authorized. ; 

6374.2. Dividends on permanent stock—other claims preferred—limitation on 
amount distributed as dividends. < 

6374.3. Permanent stock first assessed. 

6374.4. Procedure for issuing permanent stock. 

6374.5. Stockholders to be allowed to exchange stock for permanent stock— 
distribution of surplus earnings. 

6374.6. Construction of act. 

°6374.7. Effect of failure to keep up minimum stock. 

6374.8. Conversion of building and loan and other home financing institu- 
tions into federal savings and loan associations. 

6374.9. Effect of conversion of association—powers and privileges. 


6355.1. Purpose—definition. A corporation, mutually operated, for 
the purpose of encouraging home building and thrift among its share- 
holders and loaning substantially all of its funds to them on real estate 
mortgage security, shall be known in this act as a building and loan 
association, and shall be under the supervision of the state examiner and 
ex-officio superintendent of banks, whose duty it shall be to enforce 
all laws with respect thereto. Such associations shall have continual suc- 
cession and shall be organized under and governed solely by the pro- 
visions of this act. 

History:’ En. Sec. 1, Ch. 57, L. 1927. 93 M 310, 321, 19 P 2d 892; Security 


References Bldg. & Loan Assn. v. Shallow, 96 M 498, 


Merchants’ Nat. Bk. v. Dawson County, 501,°31 P 2d 732: 


6355.2. Articles of incorporation—contents. Whenever any number of 
persons, not less than five (5), shall desire to incorporate a building and loan 
association, having for its object the conduct and operation of such an 


association as defined in this act, they shall prepare and file articles of 


incorporation to that effect in the manner in this act specified ; such articles 
shall be signed, sealed and acknowledged in the form now provided by 
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the statutes of this state for the conveyance of real estate, and shall include 
the following: 

1. The name of the association. The name shall not be the same as, 
nor too closely resemble, that in use by any existing corporation established 
under the laws of this state. The words “Building and Loan Association” 
shall form a part of the name, and no corporation not organized under 
this act shall be entitled to use a name embodying said combination of 
words; provided, that the associations now existing may continue their 
pieatine names; 


2. The ey office, or place of business of the association shall 
be within this state; 


3. The amount of its Aantal stock and the number of shares into 
which the same shall be divided; such capital stock shall be divided into 
shares having a par value of one hundred dollars ($100.00). 


4. A provision that such association is organized under this act for the 
purposes herein expressed ; 


5. The names and residences of the persons who subscribed and ac- 
knowledged the said declaration, a majority of whom shall be citizens of 
this state, and shall thereafter be called age Age 


History: En. Sec. 2, Ch. 57, L. 1927. 


6355.3. Certified copy of articles prima facie evidence. A certified 
copy of any articles of incorporation filed in pursuance of this act, must 
be received in all courts and other places as prima facie evidence of the facts 
therein stated. 


History: En. Sec. 3, Ch. 57, L. 1927. 


6355.4. Evidence of corporate existence or capacity. The certificate 
issued by the secretary of state in pursuance of section 6355.6, or a certi- 
ficate issued by the superintendent of banks setting forth that any associa- 
tion, domestic or foreign, has fully complied with the provisions of this 
act and is lawfully authorized to transact business in this state shall be 
admitted in evidence in all courts in this state, and shall be prima facie 
evidence of the corporate character and capacity of such association and 
of its right to transact business in this state, excepting in an action prose- 
cuted by the state in the nature of quo warranto. 


History: En. Sec. 4, Ch. 57, L. 1927. 


6355.5. By-laws. Contemporaneously with or immediately following 
the execution of said articles of incorporation provided for in section 
6355.2, the incorporators then acting in the capacity of directors shall 
adopt appropriate by-laws to govern and prescribe the methods and the 
officers by whom the business of the association shall be conducted. The 
by-laws shall be in conformity with the provisions of this act, and at all 
times during the regular hours of business shall be open to the inspection 
of the members at its principal place of business. The by-laws, among 
other things, shall especially provide for the character and method of 
conducting the business of the association, with rules governing the addi- 
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tion of members, the sale of its shares, the amount of membership fee; 
provide for the annual meeting of the shareholders; for the annual elec- 
tion and qualification of directors and for the term or period during 
which the directors shall serve; provided that the said term or period for 
all directors shall not be less than one nor more than three years, and 
that the directors shall be so elected that as near as possible the term of an 
equal number shall expire each year; for the appointment of officers; 
for the adoption, ratification and amendment of the by-laws and which 
adoption, ratification and amendment may be made either by the stock- 
holders or board of directors; for the method of voting at such annual 
meeting and for the periodical investigation of the business and condi- 
tion of such association. Provided, however, that no by-laws and no 
change or amendment thereof shall be effective until first approved by 
the superintendent of banks, and provided further, that no association 
shall commence the transaction of business as such until the by-laws are 
first approved by the superintendent of banks. 


History: En. Sec. 5, Ch. 57, L. 1927. 


6355.6. Capital stock requirements—investigation—certificate of incor- 
poration, how issued. The capital stock named in the articles of incor- 
poration shall be deemed to refer to the authorized capital stock and the 
organization may be completed and business commenced when five per 
cent. thereof is subscribed and not less than twenty five hundred dollars 
($2500.00), paid in, in cash and such amount must thereafter be maintained; 
and provided further that whenever such articles of incorporation are in 
due form and regularly executed and the by-laws have been duly approved 
as above required and it shall be made to appear to the satisfaction of the 
superintendent of banks that five per cent. of the authorized capital has 
actually been paid in cash upon the subscription of shares, the superintend- 
ent of banks shall thereupon ascertain from the best sources of informa- 
tion at his command the responsibility, character and general fitness of 
the incorporators, and that there is a reasonable need for the existence of 
such an association, and that the public convenience and advantage will 
be promoted thereby. If the superintendent of banks shall not be satisfied 
with the result of his investigations of the matters above specified, he 
shall, within sixty days (60) after said articles of incorporation and by- 
laws have been presented to him, refuse to issue the certificate hereinafter 
described. If he shall be satisfied with the result of his said investigations, 
he shall within sixty days (60) after said articles of incorporation and by- 
laws have been presented to him, issue under his hand, and official seal, 
a certificate reciting in substance the filing in his office of the articles 
of incorporation and by-laws; that said articles and by-laws conform to 
all the requirements of this act; that he has approved the same and that 
he verily believes that the incorporators are fit and proper persons to con- 
duct the business of a building and loan association as defined in this act 
and said by-laws and that there is a reasonable need for the existence of 
said building and loan association, and that the public convenience and 
advantage will be promoted thereby. Said certificate shall be made in 
quadruplicate and attached to each copy of the articles of incorporation, 
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one of which shall be retained by the superintendent of banks, the other 
three shall be returned to the incorporators who shall forthwith file one 
copy thereof in the office of the secretary of state, one in the office of the 
clerk and recorder of the county in which the principal place of business 
of said association is located and the other shall be retained by the asso. 
ciation. Immediately upon the receipt of said certified copy, the secretary 
of state shall issue a certificate of incorporation, whereupon the incor- 
poration of said association shall be deemed complete. 
History: En. Sec. 6, Ch. 57, L. 1927. 


6355.7. Directors—duties. The conduct and management of the affairs 
and business of such association shall be vested in a board of directors 
which shall consist of not less than five (5), nor more than nine (9), 
members. The incorporators of the association shall serve as directors 
until the first meeting of the stockholders to be held at the time provided 
for by this act, or until their successors are elected and qualified, after 
which, the directors shall be elected by the stockholders of the association 
in accordance with the provisions of this act and the by-laws of the asso- 
ciation. The directors, unless it is otherwise provided by the by-laws of 
the association, shall elect or appoint all the officers of the association. 
Such directors when appointed or elected shall file with the superintendent 
of banks their oath of office, as provided-in election or appointment of 
bank directors. Meetings of the board of directors must be held at least 


onee each month. 
History: En. Sec. 7, Ch. 57, L. 1927. 


6355.8. Superintendent of banks to approve contracts paying income 
to person other than association—penalty for not securing. No fiscal 
agency or promotion contract or any other contract or arrangement whereby 
the membership fee, or any other income properly payable to the associa- 
tion, or any part thereof, shall be payable to an agent or other contracting 
party or otherwise than to the association, or whereby any part of the 
business of such association or the management or conduct of its affairs 
or the expense thereof is contracted to another, shall be entered into or 
allowed until the same has been submitted to the superintendent of banks 
and by him approved in writing; nor shall any such contract be extended 
without such approval. Any such contract, or the extension of any such. 
contract, not so first approved shall be null and void. Any person operating 
under such a contract or extension, not so first approved or taking or 
receiving any such income properly payable to the association without such 
approval, shall be guilty of a misdemeanor. 

History: En. Sec. 1, Ch. 154, L. 1931. 


6355.9. Removal of directors from office. No director shall be re- 
moved from office except as herein provided, or by a vote of the stock- 
holders holding two-thirds of the capital stock, at a general meeting held 
after previous notice given in the manner provided in section 6355.11. 
Meetings of the stockholders for this purpose may be called by the presi- 
dent, or by a majority of the directors, or by stockholders holding not 


less than twenty-five per cent. of the capital stock. 
History: En. Sec. 8, Ch. 57, L. 1927. 
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6355.10. Meetings of stockholders and directors. 

(a) The meetings of the stockholders of a Montana building and loan 
association must be held at its office or principal place of business in this 
state. 


(b) In its by-laws such association shall provide for at least one 
regular meeting of stockholders annually. Notice of any meeting, whether 
regular or special, shall be given by the secretary in accordance with sec- 
tion 6355.11. The board of directors shall have the right to call a special 
meeting at any time. The board of directors must also call a special meet- 
ing whenever petitioned so to do by stockholders owning at least twenty- 
five per cent. of the issued stock. The secretary shall call special meetings 
in the same manner as provided in section 6355.11. 


History: En. Sec. 9, Ch. 57, L. 1927. 


6355.11. Notice of meetings. At least thirty (30) days prior to any 
annual or special meeting of any such association a notice stating the time 
and place of such meeting shall be deposited in the post office at the prin- 
cipal place of business of such association directed to each member at his 
address, as the same appears at the time on the books of the association, 
and when so deposited, postage prepaid, shall be deemed a legal and suffi- 
cient notice of any such meeting: provided also that in addition thereto 
notice may be given by four (4), consecutive weekly publications in a 
newspaper published in the county where the association has its principal 
place of business. Such publication shall be complete on the day of the 
fourth publication and in notices of special meetings there shall be at- 
tached to and accompanying such notice a statement of any matter or 
matters to be considered at said meeting. All members of such association 
shall be entitled to vote at such meetings in person or by proxy. 


History: En. Sec. 10, Ch. 57, L. 1927. 


6355.12. Proxies. At least once every year the board of directors of 
every building and loan association shall, by resolution, direct the secretary 
of such association and he shall mail to every stockholder of such associa- 
tion a blank form of proxy, and the stockholder shall have the right and 
privilege of withdrawing his former proxy and of substituting another in 
its stead. Every proxy shall continue in force and be binding upon the 
stockholder until such proxy is revoked or another substituted. 


History: En. Sec. 11, Ch. 57, L. 1927. 


6355.13. Powers and duties of building and loan associations. Every 


_ building and loan association is a creature of the law having certain powers 


and duties of a natural person and as such has power: 
(1) Of. continual succession, by its corporate name; 
(2) To sue and be sued, in any court; 7 
(3) To make and use a common seal and alter same at pleasure; 


(4) To appoint such officers or agents as the business of the cor- 
poration may require, and to allow them suitable compensation; 

(5) To enter into any obligations or contracts essential to the transac- 
tion of its ordinary affairs, or for the purposes of the corporation. 
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(6) Such associations shall have power to issue stock to members on 
such terms and conditions as the constitution and by-laws may provide, 
but no association shall issue preferred stock. 


(7) To assess and collect from members dues on stock and interest on 
loans at the times and in the amount as provided for in the constitution 
and by-laws. The combined total of the amounts paid to an association for 
interest, commission, bonus, discount and other similar charges, less a proper 
deduction for all dividends, refunds, and cash eredits of all kinds, shall 
not create an actual net cost to the borrower in excess of the maximum 
lawful contract rate of interest in this state. Interest not exceeding the 
maximum lawful contract rate may also be charged on unpaid interest 
payments from the time such interest payments are due. Interest, not 
exceeding the lawful contract rate, may also be charged and collected 
on delinquent stock payments when such unpaid payments are credited 
with dividends. Said interest shall in no event be at a rate exceeding the 
rate per centum of the dividend declared on the same unpaid stock pay- 
ments. No association shall charge or collect from any stockholder, mem- 
ber or borrower, any fines, premiums or penalties of any kind whatsoever. 
Any officer, agent or employee of any association collecting or attempting 
to collect any penalty, fine or premium of any kind whatsoever or any 
interest at a rate higher than provided in the note or other evidence of 
debt and in this act, shall be guilty of a misdemeanor. 


(8) To permit members to withdraw all or part of their stock credits 
at such times and upon such terms, as the constitution and by-laws may 
provide; provided that no charge or fee, except as herein provided, shall 
be made against any member who withdraws his stock, after having given 
thirty (30) days’ notice of such withdrawal; provided, also, that no fine 
of any description shall be made upon the par value of such stock or upon 
the declared dividends because of such withdrawal. Any member who 
withdraws his stock or whose stock is matured, shall be entitled to receive 
all dues paid in and all dividends declared less interest, if any, as provided 
in subsection 7, less a reasonable membership fee not exceeding two (2) 
per centum of the par value of each share of stock and less a pro rata 
share of all losses, if any, which have occurred, and no other fine or 
assessments shall be made against such stock. Applications for withdrawal 
are to be registered on the books of the association in the order received 
and one half of all cash collections, not required to meet outstanding con- 
tracts, must be used for the payment of the matured stock and of the 
withdrawals in the order registered; provided, however, that the other 
half of such collections each month may be used for the payment of 
withdrawals other than in the order registered, but no member shall receive 
more than one hundred dollars ($100.00) in any one month other than by 
payment of an application for withdrawal in the order registered. The 
term “outstanding contracts” includes the costs and expenses of operation, 
completion of loans, payment of taxes and assessments and necessary 
remodeling and repairs on properties owned by or mortgaged to the asso- 
ciation, repayment of all borrowed money and all fixed charges. 

(9) To cancel shares of stock upon which all credits have been with- 
drawn, or upon which loans have been cancelled or stock upon which 


309 


6355.13 


Subdivision 12/ 


Sec. 1 p. 300 
(See Art. 5 
Sec. 25 of 
Montana 
Const. ) 


6355.13 BUILDING AND LOAN ASSOCIATIONS Ch. 37 


no payments have been made for a period of six (6) months, by returning 
to the stockholders all credits, if any, and re-issue such shares as new 
stock. 


(10) To issue stock to minors and permit the same to be withdrawn 
as other stock, and the receipt of such minor shall be a valid acquittance 
if his rights have been fully secured to him. 


(11) To acquire, hold, encumber and convey such real estate and 
personal property as may be necessary for the transaction of its business, 
or necessary to enforce or protect its securities. Provided, not over ten 
(10) per cent. of the assets of any association shall be invested in home 
office buildings, furniture and fixtures. Also ownership of other real 
property acquired in any manner or for any purpose shall not be held 
for more than five (5) years, except by permission of the superintendent of 
banks. 


(12) To borrow money, only whan necessary not exceeding twenty 
(20) per centum of its assets, and issue its promissory note therefor; 
provided, that the assets and securities of an association shall not be 
pledged or hypothecated to secure its borrowed money or for any other 
purpose, without the consent of the superintendent of banks. However, 
if the superintendent of banks determines that it is advisable to pledge 
assets in order that funds may be secured he may authorize such pledging 
or hypothecation; but in no event shall the margin of security pledged 
exceed twenty-five (25) per centum of the funds so borrowed; also to 
borrow money from the Federal Home Loan Bank upon such terms as may 
now or. hereafter be required by the Federal Home Loan Bank, and to 
execute the promissory note of the corporation therefor, and to pledge 
or hypothecate any of the assets of the corporation to secure the repayment 
of said loan, with interest, in accordance with the Federal Home Loan 
Bank Act, and the rules and regulations adopted or to be adopted there- 
under. 


(13) To make loans to members on the security of the shares of 
the association, and also on their notes secured by first mortgages on 
improved real estate, including suburban homes, but not on farm lands 
or mining property, for not to exceed sixty-five (65) per centum of the 
actual value of such real estate, and upon such terms and conditions as: 
may be provided in the constitution and by-laws; provided, however, that 
in all cases where the promissory note, or other written evidence of the 
loan made by any building and loan association required the payment of 


said loan, or total aggregate sum of principal and interest in periodic 


installments, said promissory note, or other written evidence of debt shall 
specifically state the actual interest rate charged the borrower upon the 
unpaid balance of the principal amount at each periodic payment; provided, 
further, that when the note or other evidence of debt does not require 
the payment of said loan in periodic installments, the note or other evidence’ 
of debt shall specifically state the actual rate of interest to abe charged 
the borrower. 


Provided, however, that in all notes and mortgages now in foree which 
do not specify the actual rate of interest charged the borrower upon the 
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unpaid balance of the principal at each periodic payment, all payments 
made on the said notes must be distributed by crediting the same, first, 
upon the interest on the unpaid balance of the loan at the rate actually 
earned under the terms of the notes and mortgages, and the remainder 
upon the principal of the loan, and no charges or deductions from any of 
said periodic payments shall be permitted by any such association not 
specifically provided for in said promissory note or other evidence of such 
loan; 


(14) To cancel such loans and release the securities on such terms 
as the board of directors may provide. But any borrower may have his 
loan cancelled upon the following terms, to-wit: 


By paying all the interest up to date of cancellation and the sum 
actually borrowed, less payments on principal, dues paid in and the 
dividends eredited; 

(15) To invest the money of the association in: 

(a) The bonds and securities of the United States, and the stocks, 
bonds, debentures and other securities and obligations of any Federal Home 
Loan Bank created under the laws of the United States; ' 

(b) The bonds and warrants of any state and of any county, city or 
school district of the state of Montana; and 

(c) Not to exceed ten (10) per cent. of the association assets in such 


other bonds and securities as may be approved by the superintendent of 
banks. 


(16) To loan money to other building and loan associations; 


(17) To make such semi-annual distribution of all the earnings after 
payment of expenses and setting aside a sum for the contingent funds 
as herein provided; 

(18) To amend its articles of incorporation by changing the name, 
place of business, the number of directors; to increase or decrease the 
capital stock and provide for its own continual succession by a majority 
vote of its directors; provided that no such amendments shall be effected 
until first approved by the superintendent of banks; 

(19) To dissolve the corporation in accordance with the provisions of 
this chapter ; 

(20) To provide by constitution and by-laws, adopted or amended, 
by its board of directors for the proper exercise of the powers herein 
granted and the conduct and management of its affairs; 

(21) All such other powers as are necessary and proper to enable such 
corporation to carry out the purpose of its organization. 

* (22) Any two (2) or more building and loan associations, by and with 
the consent and approval of the superintendent of banks, may consolidate 
and unite and become incorporated in one (1) body, with or without 
any dissolution or division of the funds or property of any such association, 
or any such association may transfer its engagements, funds and property 
to any like association upon such terms as may be agreed upon by a 
majority vote of the respective boards of directors, and ratified by a 
two-thirds (2/3) vote of the shares present and voting in person or by 
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proxy at a special meeting or meetings of the stockholders of the respective 
associations convened for that purpose, upon notice given as provided by 
law, said notice to state the object of the meeting. No such transfer shall 
prejudice any right of any creditor of such association. 

History: En. Sec. 12, Ch. 57, L. 1927; by Sec. 4, Ch. 11, L. 1933; amd. Sec. 1, 


amd. Sec. 1, Ch. 163, L. 1929; Subd. 22 Ch. 11, L. 1933. 
added by Sec. 1, Ch. 168, L. 1931, and rep. 


6355.14. Stockholders. The owners of shares in a building and loan 
association are called stockholders. 


History: En. Sec. 13, Ch. 57, L. 1927. 


6355.15. Transfer of stock—effect. The delivery of a stock certificate - 
of a building and loan association to a bona fide purchaser or pledgee for 
value, together with a written transfer of the same, or a written power 
of attorney to sell, assign or transfer the same, signed by the owner of the 
certificate, shall be a sufficient delivery to transfer the title as against 
the creditors of the transferor and subsequent purchasers, but no such 
transfer shall affect the right of the building and loan association to pay 
any dividend due upon the stock, or treat the holder of record as the holder 
in fact, until such transfer is recorded upon the books of the building and 
loan association, or a new certificate is issued to the person to whom it has 
been transferred. 


History: En. Sec. 14, Ch. 57, L. 1927. 


6355.16. Requirements of transfer in certain cases. When a certificate 
of stock in a building and loan association is owned by persons residing 
out of the state, or is lost, the president, secretary or directors of such 
association, before entering any transfer of such stock on its books, or 
before issuing a new certificate therefor to the transferee or owner, may 
require from the attorney or agent of the owner or from the person claiming 
under the transfer, an affidavit or other evidence that the owner was alive 
at the date of the transfer or that the original certificate is lost and has 
not been assigned or transferred, and may also require from the attorney, 
agent or claimant a bond of indemnity with a surety or sureties satisfactory 
to the officers of such association, to protect such association against any 
liability to the owner, assignee or transferee of such shares or the legal 
representatives of the owners of such shares, in case of his or her death 
before the transfer, and also to protect such association against any liability 
accruing or resulting by reason of said lost or original certificate being 
thereafter presented to it. If such affidavit or other evidence or bond 
be not furnished when required, as herein provided, neither such associa- 
tion nor any officer thereof shall be liable for refusing to enter the transfer 
on the books of the association. 


History: En. Sec. 15, Ch. 57, L. 1927. 


6355.17. Bonds of officers, agents and employees. It shall be the duty 
of the board of directors of every building and loan association to require 
that all officers, agents and employees of building and loan associations 
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whose duty includes the handling of moneys, notes, bonds, credits and 
cash items, and whose duties include bookkeeping or the making of entries 
in relation to the business of the building and loan association and its cus- 
tomers, be bonded. The board of directors shall by order duly entered 
upon the minute books of the board designate all the officers, agents and 
employees to be so bonded and the amount of bonds to be given by each. 
Such action as to the personnel and amount and the surety company 
or sureties to be subject to approval by the state superintendent of banks, 
the bonds to be in such form as shall be provided and approved by the 
state superintendent of banks, the bonds to be approved by the president 
of the building and loan association and his action reported to the board 
of directors; all bonds required by this section to be kept in the custody 
of the building and loan association subject to inspection by examiners 
from the office of the superintendent of banks; provided, as far as 
possible, they shall not be placed in the custody of the officer, agent or 
employee for whom the same is given. 


History: En. Sec. 16, Ch. 57, L. 1927; amd. Sec. 1, Ch. 5, L. 1933. 


6355.18. Employment of agents—licenses and revocation thereof. It 
shall be unlawful for any building and loan association doing business within 
the state of Montana to employ any agent for the purpose of soliciting loans 
and/or the sale of stock in the said association, unless he shall first be 
licensed by the superintendent of banks to solicit loans and/or sell the 
stock of said association and no agent representing any association, foreign 
or domestic, doing business within the state of Montana shall solicit loans 
and/or the sale of stock of any association unless he shall first be licensed 
by the superintendent of banks. 


No license shall be issued to any applicant for an agent’s license until 
such applicant shall have first filed in the office of the superintendent 
of banks a written request from the building and loan association desiring 
to employ him as agent and has made and filed an application therefor 
upon a form to be prescribed and furnished by the examiner, which must 
show the applicant’s name, business and residence address, community or 
district in which he wishes to act as agent, the name of the company to be 
represented, his occupation for the last twelve months and such other 
information as the superintendent of banks may require. If the super- 
intendent of banks is satisfied that the applicant is a fit and proper 
person to engage in the solicitation of loans and/or the sale of stock 
he shall issue the license. The superintendent of banks upon ten (10) 
days’ notice to any agent, and upon hearing thereon, may revoke the 
license of any agent upon the following grounds: 


(1) For misrepresentation ; 


(2) If the said agent be convicted in any court for violation of the 
criminal statutes ; 

(3) When satisfied that said agent is not a fit and proper person to | 
engage in the business of selling building and loan association stock. 

(4) He shall revoke the license of any agent upon the request of such 
association employing such agent. 
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Each license provided for in this act shall expire on December 31st . 
of each year, and for the issuance or renewal thereof the superintendent of 
banks shall require a fee of two dollars ($2.00). 


History: En. Sec. 17, Ch. 57, L. 1927. 


6355.19. Fund for contingent losses. The amount to be set aside to 
the fund for contingent losses shall be determined by the board of directors, 
but in all permanent or serial associations at least five per cent. (5%) 
of the net earnings shall be set aside each year for such fund until it reaches 
at least five per cent. (5%) of the book value of the stock. All losses shall 
be paid out of such fund until the same is exhausted, and whenever the 
amount in said fund falls below five per cent. (5%) of the book value of the 
stock as aforesaid, it shall be replenished by annual appropriations of at 
least five per cent. (5%) of the earnings, as hereinbefore provided, until 
it again reaches said amount. 


History: En. Sec. 18, Ch. 57, L. 1927. 


6355.20. Payment of expenses—losses—dividends—reserve fund. All 
expenses of any such association shall be paid out of the earnings only, in 
such manner as may be provided in its by-laws. The: charges incident 
to a loan, if paid by the borrower, shall not be deemed a part of the 
current expenses. ‘ 


Associations so desiring may annually or semi-annually credit to a 
reserve fund the net earnings remaining after the payment of expenses 
and dividends and after crediting the contingent fund with the amount 
required by law; provided, the amount so eredited to the reserve fund 
in any fiscal year shall not exceed one per centum (1%) of the book value 
of the outstanding stock. The reserve fund shall not exceed five per centum | 
(5%) of the book value of the outstanding stock. The reserve fund so 
created may be used for the payment of dividends; provided the amount of 
the reserve fund so used shall not exceed one per centum (1%) of the book 
value of the outstanding stock in any year; provided further, that 
should the contingent fund of an association become exhausted, then no 
part of the reserve fund may be used for the payment of dividends and 
in the discretion of such association such reserve fund or the part thereof 
it shall deem necessary shall be credited to the contingent fund. 


Dividends shall be declared semi-annually from the net earnings of the 
association and shall be paid or credited to all stockholders at such time 
and in such manner as provided in the constitution and by-laws. 

Losses in excess of the contingent fund and reserve fund shall be 
assessed pro rata in the same proportion and manner on all stockholders, 
to the extent only of their stock credits in such association. 


History: En. Sec. 19, Ch. 57, L. 1927; amd. Sec. 1, Ch. 167, L. 1931. 


6355.21. Taxation of associations. Every association shall be assessed 
for and pay taxes upon all real and personal property owned by such asso- 
ciation, and also upon the moneyed capital employed in such business, such 
moneyed capital to be ascertained by deducting from the amount of bonds, 
notes and other evidences of indebtedness, including evidences of indebted- 
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ness secured by mortgage on real estate or personal property, of such asso- 
ciations, the amount standing to the credit of the members of any such 
association, upon its books, and any indebtedness representing money 
borrowed for usé as moneyed capital. Said moneyed capital as so ascertained 
shall be taxed at the same rate and take the same classification as shares 
of stock in a national bank or moneyed capital coming into substantial 
competition therewith. The secretary of every such association shall furnish 
to the assessor of the county in which the principal office of such association 
is located, within five (5) days after demand therefor, a condensed state- 
ment verified by his oath, of the resources and liabilities of such associ- 
ation as disclosed by its books, at twelve o’clock noon on the first Monday 
of March in each year; if such secretary shall fail to make the statement 
hereby required, the assessor shall forthwith obtain such information from 
any other available source, and for this purpose he shall have access to 
the books of such association. The assessor shall thereupon make an assess- 
ment of the real estate and personal property owned by such association, 
and of the moneyed capital employed in the business of such association, 
which assessment shall be as fair and equitable as he may be able to make 
from the best information available, or said assessor may, for the purpose 
of said assessment, adopt the figures disclosed by any prior report made 
by such association to any state or federal officer pursuant to any state 
or federal law. Any person required by this section to make the statement 
hereinabove provided, who shall fail to furnish the same, shall be cuilty of 
a misdemeanor and shall be punished accordingly. 


The amount standing to the credit of each member of any such associa- 
tion, upon its books, shall be considered and held as the individual credit 
of each member, and each member shall list the shares held by him for 
taxation, at their real value in money, in the county of his residence, the 
same as other credits are listed, except shares from which loans have been 
made, or money advanced, by the association, and as to such shares they 
shall be listed for taxation at the net. cash value of the stock, to be ascer- 
tained by deducting the loan from the cash value of the shares. Associa- 
tions organized under or controlled by this act shall be subject to taxation 
in no other way. 

History: En. Sec. 20, Ch. 57, L. 1927; in its operation create an unfriendly dis- 
amd. Sec. 1, Ch. 62, L. 1929. crimination in their favor and against na- 
Operation and Effect oe cr ace can oka 
Held, that Chapter 62, Laws of 1929, tion 5219, R. C. M. 1921. Merchants’ Nat. 


relating to the assessment and taxation Bk. v. Dawson County, 93 M 310, 19 P 2d 
of building and loan associations, does not 892. 


6355.22. Annual statements. Every building and loan association 
doing business in this state shall, annually on the 30th day of June, or 
within twenty days thereafter, make a full detailed report, in writing, of 
the affairs and business of the association for the fiscal year ending on 
said June 30th, showing its financial condition at the end of said year. 


History: En. Sec. 21, Ch. 57, L. 1927. 


6355.23. Form of statement—where filed. The statement shall be in 
such form and contain such information as may be prescribed by the super- 
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intendent of banks. It shall be sworn to by the secretary of such association 
and its correctness attested by at least three directors or an auditing 
committee appointed by the board of directors. The original shall be 
filed with the superintendent of banks within twenty days after the close 
of the fiscal year, and such an abstract thereof as the superintendent of 
banks may require shall be posted for sixty (60) days in the office or 
meeting place of such association, and also published once in the newspaper 
published in the town in which the association is located, or if no newspaper 
is published in the town in which association is located, then in one published 
nearest thereto in the same county, and such proof of publication shall 
be furnished at such times and in such manner as may be required by the 
superintendent of banks. 


History: En. Sec. 22, Ch. 57, L. 1927. 


6355.24. Duties of superintendent of banks. The superintendent of 
banks shall examine all building and loan associations doing business in 
this state at least once a year. Also, whenever ten per cent. (10%) of 
the subscribed stock of any association files a written application with 
the superintendent of banks, requesting him to make examination of any 
association, he shall make such examination forthwith, and the expense 
of the examiner making such examination, including living expenses and 
transportation, together with a fee of fifteen dollars ($15.00) per day for 
each day actually consumed in the examination shall be paid by the associ- 
ation examined, and the examiner’s finding to be available to the petitioners 
and the board of directors of the association notwithstanding any provisions 
to the contrary contained in this act. Provided further, that such fee 
and expense when so collected shall be deposited with the state treasurer 
for reappropriation to the current departmental appropriation of this 
department. 


History: En. Sec. 23, Ch. 57, L. 1927. 


6355.25. Powers of superintendent of banks. Such superintendent of 
banks shall have power to prescribe for and supervise uniform system of 
reports, and accounting for all associations; shall have access to and may 
compel the production of all books, papers, securities and moneys of any 
association under examination. He shall have power to administer oaths 
to and examine the officers and agents of such association and its affairs. 


History: En. Sec. 24, Ch. 57, L. 1927. 


6355.26. Reports of condition—contents—publication. Every building 
and loan association shall make to the superintendent of banks a report 
- of condition whenever requested to do so by the superintendent of banks, 
according to the form which may be prescribed by him, verified by the 
oath or affirmation of the president, vice-president, or secretary of such 
association, and attested by the signature of at least two of the directors. 
Each such report shall exhibit in detail and under appropriate heads, 
the resources and liabilities of the association at the close of business 
on any past day by him specified; and shall be transmitted to the super- 
intendent of banks within five (5) days after the receipt of a request or 
requisition therefor from him and in such form as may be required by 


316 


Ch. 37 . REGULATORY MEASURES 6359.27-6359.30 


the superintendent of banks it shall be published as soon as possible in 
a newspaper published in the place where such association is established, 
or if there be no newspaper published in the place, then in one published 
nearest thereto in the same county, at the expense of the association; and 
such proof of publication shall be furnished at such times and in such manner 
as may be required by the superintendent of banks. 


History: En. Sec. zo, On. 567, L:.1927. 


6355.27. Removal of directors, officers or employees. Any director, 
officer or employee of any association found by the superintendent of 
banks, after examination, to be dishonest, shall be removed from office 
by the board of directors of such association on the written order of the 
superintendent of banks, and if the directors neglect or refuse to remove 
such director, officer or employee, in event any losses accrue to such associ- 
ation thereafter by reason of the dishonesty of such director, officer or 
employee, such written order of the superintendent of banks shall be 
deemed to be conclusive evidence of the negligence of the directors failing 
to act upon the same as herein provided in any action brought against them, 
or any of them, for recovery of such losses. 


History: En. Sec. 26, Ch. 57, L. 1927. 


6355.28. Fees paid into state treasury. All fees provided for in this 
act and paid to the superintendent of banks, or secretary of state shall 
be by them turned into the state treasury for the credit of the general fund 
of the state of Montana. 


History: En. Sec. 27, Ch. 57, L. 1927; amd. by Sec. 1, Ch. 10, L. 1931. 


6355.29. Application to other persons, corporations, associations, etc. 
The provisions of this act shall apply to and be enforceable against all cor- 
porations, persons, firms, partnerships, associations, trustees or combinations 
of persons whatsoever, whether foreign or domestic, and whether citizens 
of this state or otherwise, that transact, or attempt to transact, a building 
and loan business, or a business of like kind, or character, or where, by its 
or their charter, constitution, by-laws or by a declaration of trust, or 
other device, or by a contract or agreement, the members or customers are 
required to pay regular installments to a common fund or series, from 
which fund or series loans are made to said members, customers, or to 
others for the purpose of building homes or buildings, purchasing building 
sites, paying off liens or debts against real estate, or for other purposes, 
within the boundaries of this state. The name association when used in 
this act shall be deemed to include any of the above named. 


History: En. Sec. 28, Ch. 57, L. 1927. 


6355.30. Foreign associations—requirements. Any association as de- 
fined in the foregoing section organized under the laws of any state, other 
than Montana, or of the United States, or of any foreign government, shall, 
before doing business within this state, file in the office of the secretary 
of state and in the office of the superintendent of banks, a duly authenti- 
cated copy of their charter, articles of incorporation, or articles of agree- 
ment, and also a statement, verified by oath of the president and secretary 
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of such corporation or managing officials if other than a corporation and 
duly verified, showing: 

1. The name of such association and the location of its principal office 
or place of business without this state; and the location of the place of 
business or principal office within this state; ; 


2. The names and residences of the officers, trustees or directors ; 
3. The amount of capital stock;. 
4. The amount of capital invested in the state of Montana. 


Such association shall also file, at the same time, and in the same 
offices, a certificate, under seal and the signature of its president, vice- 
president, or other acting head, and its secretary, if there be one, certifying 
that the said association has consented to all the license laws and other 
laws of the state of Montana relative to foreign associations and has 
consented to be sued in the courts of this state, upon all causes of action 
arising against it in this state, and that service of process may be made 
upon some person, a citizen of this state, whose name and place of residence 
shall be designated in such certificate, and such service, when so made upon 
such agent, shall be valid service on the association. 


History: En. Sec. 29, Ch. 57, L. 1927. 


6355.31. Consent of agent. The written consent of the person so des- 
ignated to act as agent shall also be filed in like manner, and such designa- 
tion shall remain in force until the filing in the same offices of a written 
revocation thereof, or of a consent, executed in like manner. A certified 
copy of a designation so filed, accompanied with a certificate that it has 
not been revoked, is presumptive evidence of the execution thereof, and 
conclusive evidence of the authority of the officer executing it. 


History: En. Sec. 30, Ch. 57, L. 1927. 


6355.32. Contracts void if made before compliance with act. If any 
such foreign association shall attempt or commence to do business in this 
state without having first filed said statement, certificate and consent, 
required by this act, or without complying with any or all of the laws 
of Montana relating to the payment of fees or licenses, no contract made 
by them or any agent or agents thereof, during said time, shall be enforee- 
able by them until the foregoing provisions have been complied with. 


History: En. Sec. 31, Ch. 57, L. 1927. 


6355.33. Shares of stock subject to attachment. The stock or shares of 
such foreign associations, doing business in this state, shall be subject 
to attachment in the same manner as now provided by law in the ease of 
domestic associations. 


History: En. Sec. 32, Ch. 57, L. 1927. 


6355.34. Laws of other states—reciprocity. When by the laws of any 
other state, territory or nation any taxes, fines, penalties, licenses, fees, 
deposits of money or securities or other obligations or prohibitions are 
imposed on building and loan associations of this state, dog business 
in such other state, territory or nation, or upon their agents therein, so 
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long as such laws continue in force the same obligations and prohibitions 
shall be imposed on the associations of such other state, territory or nation 
doing, or attempting to do a building and loan business, or a business of 
like kind or character in this state, and upon their agents herein. 


History: En. Sec. 33, Ch. 57, L. 1927. 


6355.35. Conformity required. The powers, rights, duties, privileges 
and obligations of every such association heretofore and hereafter organized 
and doing business in the form of a character similar to that authorized 
by this act, shall be governed, controlled, construed, extended, limited, 
and determined by the provisions of this act, to the same extent and effect 
as if said association has been organized and incorporated under or pursuant 
to its provisions, and the articles of incorporation, by-laws and rules of 
each heretofore made or existing are hereby modified, altered and amended 
to conform with the provisions of this act and the same are declared void 
where such articles of incorporation, by-laws or rules are inconsistent with 
its provisions; except that the obligations of any existing association, 
whether between such association and its shareholders or any one of them, 
or any other person or persons, or any valid contract between the share- 
holders of such association existing at the time this act takes effect, shall 
not be in any way impaired by the provisions of this act; and with such 
exceptions every building and loan association shall possess the powers, 
rights, duties and privileges, and be subject to the obligations, restrictions 
and liabilities conferred and imposed by this act, notwithstanding anything 
to the contrary in its articles of incorporation, .by-laws or rules. All 
obligations to any such. association heretofore contracted shall be en- 
forcible by it and in its name and: demands, claims and rights of action 
against any such association shall be enforced against it as fully and 
completely as they might have been enforced before. Except as above set 
forth, on and after six months after the passage and approval of this 
act, no domestic or foreign association now engaged in the business of a 
building and loan association, or a business of like character, shall be 
permitted to conduct such business in this state unless it comply in every 
respect with the provisions of this act. 


History: En. Sec. 34, Ch. 57, L. 1927. 


6355.36. Penalties. It shall be unlawful for any association, whether 
foreign or domestic, and whether citizens of this state or otherwise, to 
do business, or attempt to do business, as defined in this act, without 
having first complied with its provisions and having received a certificate 
of authority to do business, from the superintendent of banks. Any such 
association, violating any of the provisions of this act, and failing to 
comply with any of its provisions, shall be fined not less than two hundred 
and fifty dollars ($250.00) nor more than one thousand dollars ($1,000.00), 
for each and every such violation, to be recovered by an action in the name 
of the state, and on collection, paid into the state treasury. Any person 
or persons, whether citizens of this state or otherwise, who aids or assists 
any such association to do business contrary to the provisions of this 
act, without having first complied with all of its provisions, shall be guilty 
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of a misdemeanor and on conviction thereof shall be fined not more than 
five hundred dollars ($500.00) or imprisoned not more than six (6) months, 
or both. 


History: En. Sec. 35, Ch. 57, L. 1927. 


6355.37. Superintendent of banks report. The superintendent of banks 
shall keep and preserve in permanent form a full record of his proceedings, 
including a concise statement of each association examined, and he shall 
annually make a report to the governor of the general conduct and condition 
of the building and loan associations doing business in this state, with 
such suggestions as he may deem expedient. Such report shall also include 
the information contained in the statement required of the association, 
and arranged in tabulated form. He shall also report the whole amount 
of the income of his office, the source whence derived, and the expenses 
in detail during the year ending on the 30th day of June. 


History: En. Sec. 36, Ch. 57, L. 1927. 


6355.38. Obtaining property by fraud, false report, refusal to permit 
inspection of books. A director, officer, agent, or employee of any building 
and loan association who: 


(1) Wilfully receives or possesses himself of any of its property, 
otherwise than in payment for a just demand, and with intent to defraud, 
omits to make or cause or direct to be made a full and true entry thereof 
in its books and accounts; or 


(2) Coneurs in omitting to make any material entry thereof; or 


(3). Wilfully makes or coneurs in making or publishing any written 
report, exhibit or statement of its affairs or pecuniary condition, containing 
any material statement which is false; or 


(4) Having the custody or control of its books, wilfully refuses or 
neglects to make any proper entry in the books of such association as 
required by law, or to exhibit, or allow the same to be inspected and 
extracts to be taken therefrom by the superintendent of banks, his chief 
deputy, or any of his examiners, shall be guilty of a felony. 

History: En. Sec. 37, Ch. 57, L. 1927. 


6355.39. Purchase of obligations of association by officer. No director, 
officer, agent or other employee of any building and loan association shall, 
directly or indirectly, for his own personal benefit, purchase, or be inter- 
ested in the purchase of any obligation of said association for a less sum 
than shall appear upon the books of such association to be the value 
thereof. Every person violating the provisions of this section shall, for 
each offense, forfeit to the state three times the face value of any such 
obligation so purchased. 


History: En. Sec. 38, Ch. 57, L. 1927. 


6355.40. Purchase of assets of association by officer. No officer, di- 
rector, agent, or other employee of any association shall, directly or in- 
directly, for his own personal benefit, purchase, or be interested in the 
purchase of any of the assets of any building and loan association for a 
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less sum than the book value thereof. Every person violating any provision 
of this section, shall, for each.offense, forfeit to the state twice the nominal 
value of any such asset so purchased. 


History: En. Sec. 39, Ch. 57, L. 1927. 


6355.41. Calculation of profits. Interest or commissions unpaid, al- 
though due or accrued, on debts owing to any building and loan association, 
shall not be included in calculation of its profits. | 


History: En. Sec. 40, Ch. 57, L. 1927. 


6355.42. Limitation on loans. The total liabilities of any person, co- 
partnership, or corporation to any association for money borrowed, however 
secured, including in the liabilities of a co-partnership, the liabilities of 
the several members thereof, shall at no time exceed twenty per centum of 
the amount of the assets of such association. 


History: En. Sec. 41, Ch. 57, L. 1927. 


6355.43. Joint ownership. Any building and loan association may 
issue shares to or in the name of two or more persons, whether husband 
and wife or otherwise; withdrawal by any one of such persons, and the 
receipt or acquittance of any one of such persons shall be valid and suf- 
ficient release and discharge to the association for such withdrawals, 
regardless of the death or disability of any other such joint shareholder. 


History: En. Sec. 42, Ch. 57, L. 1927. 


6355.44. Trusts—payment. Whenever any shares of stock shall be 
purchased in any building and loan association by any person in trust for 
another, and no other or further notice of the existence and terms of a 
legal and valid trust shall have been given in writing to the association, 
in the event of the death of the trustee, the same, or any part thereof, 
together with the interest or dividends thereon, may be paid to the person 
for whom said shares were purchased. 


History: En. Sec. 43, Ch. 57, L. 1927. 


6355.45. Shares held by minor. Whenever any shares of stock in any 
building and loan association shall be purchased by or in the name of any 
minor, the same shall be held for the exclusive right and benefit of such 
minor, and free from the control or len of all persons whatsoever, except 
ereditors, and shall be paid, with any interest due thereon, to the person 
in whose name the shares of stock shall have been purchased, and the 
receipt of such minor shall be sufficient release or discharge for such shares 
of stock to the association. 


History: En. Sec. 44, Ch. 57, L. 1927. 


6355.46. Reports and examinations by superintendent of banks confi- 
dential. Whoever, being the superintendent of banks, assistant or clerk 
in his employ or an examiner, fails to keep secret the facts and information 
obtained in the course of an examination, or by reason of his official 
position, except when the public duty of such officer requires him to 
report upon or take official action regarding the affairs of the association 
so examined, or wilfully makes a false official report as to the conditions 
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of such association, shall be removed from office and shall be fined not 
more than five hundred dollars ($500.00), or imprisoned in the penitentiary 
not less than two (2) years nor more than five (5) years, or both: Nothing 
in this section shall prevent the proper exchange of information relating 
to building and loan associations and the business thereof, with the repre- 
sentatives of building and loan departments of other states, but in no. 
ease shall the private business or affairs of any individual, association or 
company be disclosed; provided, that the superintendent of banks on 
request of any Federal Home Loan Bank, shall furnish such bank any 
information he may have relative to the finances, manner of business, 
methods of bookkeeping and any and all other information relating to 
any association which is a member of, seeking to become a member of, 
a borrower from or seeking to become a borrower from any Federal 
Home Loan Bank. 


Also any association and/or the officers or agents thereof and the 
superintendent of banks and/or his assistants and examiners shall be 
authorized to do any and all things necessary to enable any building and 
loan association within this state to become a member of the Federal Home 
Loan Bank of this or any adjoining district so far as may be compatible 
with the constitution of this state and the laws of the United States. 


History: En. Sec. 45, Ch. 57, L. 1927; amd. Sec. 2, Ch. 11, L. 1933. 


6355.47. Checking accounts prohibited. No building and loan associ- 
ation shall carry any demand, commercial or checking account, or receive 
any sum of money on deposit. 


History: En. Sec. 46, Ch. 57, L. 1927. 


6355.48. Voluntary liquidation and settlement. By and with the con- 
sent of the superintendent of banks any association organized under the 
laws of and doing business in this state, may, if the stockholders deem 
it advisable, go into liquidation, and for the purpose of so doing may, at 
any regular or called meeting of the stockholders, adopt a resolution 
declaring that such association intends to go into liquidation and discon- 
tinue business as a building and loan association. A copy of such resolu- 
tion, duly certified by the president and secretary of such association, 
under the seal thereof, shall be transmitted to the superintendent of banks 
within ten (10) days after the passage thereof. Thereupon the superin- 
tendent of banks shall issue his certificate reciting that such resolution 
has been filed in his office, and that such association is in liquidation. After 
the filing of such notice, it shall not be lawful for such association to 
issue stock, or to loan or advance its money to members or to any other 
person or persons, but all of the income and receipts of such association, 
in excess of the actual expense of managing the same, shall be applied to 
pay off first the indebtedness and then the stock in such association upon 
which no loans have been made, the same to be paid pro rata. The board 
of directors of such association in liquidation may adopt such rules and 
' make such orders as shall be just and equitable for the sale and disposition 
of all property held by such association and for the division of the assets 
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of such association. Such association in liquidation, shall be subject 
to examination and under the supervision of the superintendent of banks. 


History: En. Sec. 47, Ch. 57, L. 1927. 


6355.49. Insolvency or impairment of building and loan association. 
Whenever it shall appear to the superintendent of banks that the affairs of 
any building and loan association are in an unsound condition, or that it 
is conducting its business in an unsafe or unlawful manner, the super- 
intendent of banks may take possession of all books, records and assets 
of every description of such association and hold and retain the possession 
of same pending the further proceedings herein specified. Should the 
board of directors, secretary or person in charge of such association refuse 
to permit the superintendent of banks to take possession as aforesaid, the 
superintendent of banks shall communicate such fact to the attorney general, 
whereupon it shall become the duty of the attorney general at once to 
institute such proceedings as may be necessary to place the superintendent 
of banks in immediate possession of the property of such association. 
Upon taking possession of the effects of the association as aforesaid, 
the superintendent of banks shall prepare a full and true statement of 
the affairs and condition of such association, including an itemized state- 
ment of its assets and liabilities and shall receive and collect all debts, 
dues and claims belonging to it and pay the immediate and reasonable 
expenses of his trust. When the condition of such association has been 
fully ascertained and it shall appear that the affairs of said association 
are in fact in an unsound condition, the superintendent of banks shall at 
once notify, in writing, the board of directors of such association of his 
decision, giving them twenty (20) days in which to restore the affairs 
of such association to a sound condition. Meanwhile, the superintendent 
of banks shall remain in charge of the books, records, and assets of every 
description of such association, attend, or be represented, at all directors 
and stockholders meetings held, suggest such steps as he may deem necessary 
to restore such association to a sound condition; and if same is not done 
within such twenty (20) days, he shall report the facts to the attorney 
general and it shall thereupon become the duty of the attorney general 
to institute proceedings in the district court of the county in which such 
association has its principal place of business, for the appointment of 
the superintendent of banks as receiver and as such he is authorized to 
collect all moneys due such association and to do such other acts as are 
necessary to conserve its assets and business, and he shall proceed to 
liquidate its affairs. He shall have general and inclusive power and 
authority, except as otherwise limited by the terms of this act, to do 
any and all acts, to take any and all steps necessary, or, in his discretion, 
desirable for the protection of the property and assets of such association 
and the speedy and economical liquidation of its assets and affairs and 
the payment of its creditors, or for the reopening and resumption of busi- 
ness of said association where that is practicable or desirable. He may 
institute in his own name as superintendent of banks, or in the name 
of the association, such suits and actions and other legal proceedings as 
he deems expedient for such purposes, and by making application to the 
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district court of the county in which such association is located, or to the 
judge thereof, in chambers, may, upon proper and sufficient showing of 
cause therefor, procure an order to sell; compromise or compound any 
bad or doubtful debt or claim, and to sell and dispose of any or all the 
assets, which sale may be made to stockholders, officers, directors, or others 
interested in such association, on consent of the court. On such proceedings 
the association shall be made a party by notice issued on order of the 
court or judge, in lieu of summons, but served in like manner, and the 
hearing of any such application or petition by the superintendent of banks 
may be had at any time, either in term or vacation in court, or in chambers, 
as the court may order, after said association has had five (5) days’ notice 
of such application. 


History: En. Sec. 48, Ch. 57, L. 1927. 


6355.50. Reorganization of associations under liquidation—procedure. 
Any association under voluntary liquidation as provided in section 6355.48 
or which may be under the possession of the superintendent of banks as 
specified in section 6355.49, may resume business as an active building and 
loan association in the following manner: The directors of such building 
and loan association by and with the approval of the superintendent of 
banks, may, upon such terms as may be agreed upon and ratified by the 
members of such association, re-organize such association and resume busi- 
ness as an active building and loan association. Ratification by members 
thereof shall be expressed at a regular or special meeting of members duly 
called for that purpose, at which meeting a majority of the outstanding 
stock voting, either in person or by proxy, shall be sufficient to adopt 
such proposal. Notice of such meeting shall clearly indicate the purpose of 
the. meeting. 


History: En. Sec. 1, Ch. 4, L. 1935. 


6355.51. Fees of secretary of state—superintendent of banks. Sections 
145 and 221 of the political code, relating to the fees of the secretary of. 
state and state examiner, are hereby made applicable to the fees to be paid 


by all of the associations mentioned and described in this act. 
History: En. Sec. 59, Ch. 57, L. 1927. 1927. Chapter 89, Laws 1927, was a re- 
codification of the banking law and now 


NOTE.—Section 221, above referred to, includes the matter contained in section 
has been repealed by Chapter 89, Laws 221. See sections 6014.77-6014.84. 


6356. Repealed—Chapter 57, laws of 1927. 


6356.1 i 6356.1. Building and loan associations authorized to make loans under 
not repealed | d ; ; : : 

L. 39 c. 80 National Housing Act. Subject to such regulations as may be prescribed 
sec. 2 p.167 i al 

3 by the federal housing administrator, pursuant to an act of congress 
Ratended a cited as the “National Housing Act” approved by the president on the 
a hehe | 27th day of June, A. D. 1934, as well as any amendments thereof duly 


| 


passed and approved, building and loan associations qualified to do business 
in this state are hereby empowered to make such loans, secured by first 
mortgages upon real estate, to members or others, charges, investments, 
advances of credit, purchases, sales, contracts for insurance of mortgages 
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and stockholders’ accounts and other contracts as are now, or may here- 
after be authorized or provided for by titles I, II, and IV of said “National 


Housing Act” and any amendments thereof duly passed and approved. 
History: En. Sec. 1, Ch. 38, L. 1935. 


6356.2. Exempt from operation of state laws. All loans, charges, in- 
vestments, advances of credit, purchases, sales, contracts for insurance of 
mortgages and stockholders’ accounts and other contracts made pursuant 
to the powers in this act granted shall be exempt from the operation and 
appleation of the general statutes of this state in conflict with said ‘Na- 
tional Housing Act” and the regulations issued thereunder. 


History: En. Sec. 2, Ch. 38, L. 1935. 


6356.3. Act applies only to transactions under National Housing Act. 
The provisions of this act shall apply only to loans, charges, investments, 
advanees of credit, purchases, sales, contracts for insurance of mortgages 
and accounts of stockholders and other contracts made in connection with 
and incidental to loans secured by mortgages, insured or to be insured, 
and accounts insured or to be insured under the provisions of titles I, II, 
and IV of said “National Housing Act” and amendments thereof duly 
passed and approved. 


History: En. Sec. 3, Ch. 38, L. 1935. 


6357-6374. Repealed—Chapter 57, laws of 1927. 


6374.1. Permanent stock—issuance authorized—rights of holders— 
issuance of all classes of stock in series authorized. Any building and loan 
association now organized, or hereafter organized, shall have the power 
to issue permanent stock, said stock to be fully paid for at time of issuance, 
or to be paid for in monthly installments as provided by the by-laws of 
such association; providing, however, that the amount of said permanent 
stock paid up in cash shall not be less than five per cent. (5%) of the 
aggregate amount paid up in all other classes of stock; which amount 
shall at all times be fully maintained. Such stock shall carry such rights 
as may be provided for in the by-laws of such association, except as 
herein provided except that no loan can be made thereon by the association. 
The by-laws may provide that a majority of the directors of such association 
shall be elected from the holders of permanent stock. Stocks of all or any 
classes may likewise be issued in series, in the-discretion of the board of 
directors, and as provided in the by-laws of such association. 


History: En. Sec. 1, Ch. 136, L. 1933. 


6374.2. Dividends on permanent stock—other claims preferred—limita- 
tion on amount distributed as dividends. Permanent stock shall be entitled 
to dividends on the same basis as other classes of stock. Such dividends, 
or any other distribution to permanent stock as herein provided for, may 
be retained in a special fund to be known as permanent stock surplus 
fund, the amount in said fund being entitled to dividend credits to the 
game extent as if an individual stock credit to a member; provided, how- 
ever, that as to said fund the directors may, in their discretion, at any 
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time distribute any part of said fund to the holders of permanent stock; 
provided, however, that the principal paid on permanent stock shall not 
be paid to the holders of the same until all lawful claims of every other 
class of stock, in its series, as expressed in the certificate of such other 
classes of stock, and-all other liabilities of such association, shall have been 
fully liquidated and paid; provided, however, that any such association, 
whether serial or not, may provide in its by-laws for a periodical distribu- 
tion to the holders of permanent stock, of all net earnings remaining 
after payment of all liabilities, the amount required by law for certain 
funds, and dividends on all other classes of stock; provided, however, 
that the amount of such distribution shall not exceed two per cent. (2%) 
per annum on the total amount of loans outstanding up to five hundred 
thousand dollars ($500,000.00) and thereafter the amount of such dis- 
tribution shall not exceed one per cent. (1%) of the total amount of loans 
outstanding. | 
History: En. Sec. 2, Ch. 136, L. 1933. 


6374.3. Permanent stock first assessed. In any association issuing 
permanent stock no assessment for losses shall be imposed upon any other 
elass of stock until the permanent stock shall have first been exhausted 
for that purpose. 

History: En. Sec. 3, Ch. 136, L. 1933. 


6374.4. Procedure for issuing permanent stock. Any existing building 
and loan association shall with the approval and consent of the superin: 
tendent of banks, have the right to proceed under this act in the following 
manner: A meeting of the stockholders of said association shall be had 
and each member notified in writing as provided by the by-laws of such 
association thirty (80) days prior to the said meeting, the notices to specify 
distinctly the purpose of the meeting. If, at said meeting, the majority 
of the stockholders of such association, in the manner provided by the 
by-laws, shall signify their approval in that respect, the board of directors 
of such association shall be authorized to take such steps as may be 
necessary to procure for said association the benefits of this act. 


History: En. Sec. 4, Ch. 136, L. 1933. 


6374.5. Stockholders to be allowed to exchange stock for permanent 
stock—distribution of surplus earnings. Any association desiring to accept 
the benefits of this act shall make suitable provision to the end that each 
stockholder be given a reasonable time to exchange any stock held by him 
and not pledged to the association as security for a loan for a like amount 
of permanent stock, and to provide for distribution to all stockholders, 
at the time the benefits of this act are accepted by said association, by 
special dividend, or otherwise, of all surplus earnings not required by law 
to be retained in the contingent or reserve funds of such association. 


History: En. Sec. 5, Ch. 136, L. 1933. 


6374.6. Construction of act. Nothing herein contained shall be con- 
strued so as to limit or enlarge the powers now possessed by any building 
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and loan association, or to relieve any such association from any of the 
duties imposed upon it by law. 


History: En. Sec. 6, Ch. 136, L. 1933. 


6374.7. Effect of failure to keep up minimum stock. In case the per- 


manent stock fully paid up shall at any time be less than the minimum te ae 


amount hereinbefore specified, the superintendent of banks shall be author- 
ized to require the same to be replenished upon thirty (30) days notice 
to the board of directors of such association, and upon failure of such 
association within said time to replenish said permanent stock, all of the 
rights and privileges given to the holders of permanent stock therein 
shall, as far as such association is concerned, cease and the amount of 
said permanent stock, after all charge offs, standing to the credit of 
the members of said association shall forthwith be and become ordinary 
paid up stock in such association and entitled only to the rights afforded 
thereby under the by-laws of such association. 


History: En. Sec. 7, Ch. 136, L. 1933. _ 


6374.8. Conversion of building ‘and loan and other home financing 
institutions into federal savings and loan associations. Any building and 
loan association or other home financing organization by whatever name 
or style it may be designated, eligible to become a federal savings and 
loan association may convert itself into a federal savings and loan associa- 
tion by following the procedure hereinafter outlined. 


A. At any regular meeting of the shareholders of any such association 
or at any special meeting of the shareholders of such association in either 
case called to consider such action and held in accordance with the laws 
governing such association, such shareholders by an affirmative vote of 
the majority of said shareholders in person or by proxy may declare by 
resolution the determination to convert said association into a federal 
savings and loan association. 


B. A copy of the minutes of such meeting of the shareholders verified 
by the affidavit of the president or vice-president and the secretary of 
the meeting shall be filed within ten days after said meeting, in the office 
or department of this state having supervision of such association. Such 
verified copy of the minutes of such meeting when so filed shall be pre- 
sumptive evidence of the holding and of the action of such meeting. 


C. Within a reasonable time and without any unnecessary delay after 
the adjournment of such meeting of shareholders, such association shall 
take such action as may be necessary to make it a federal savings and loan 
association and within ten days after receipt of the federal charter there. 
shall be filed in the office or department of this state having supervision 
of such association a copy of said charter issued to such association by 
the federal home loan bank board or a certificate showing the organization 
of such association as a federal savings and loan association certified by,. 
or on behalf of, the federal home loan bank board. Upon the filing of such 
instrument such association shall cease to be a state association and shall: 
thereafter be a federal savings and loan association. 

History: En. Sec. 1, Ch. 174, L. 1935. 
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6374.9. Effect of conversion of association—powers and privileges. At 
the time when such conversion becomes effective as hereinbefore provided, 
said association shall cease to be supervised by this state and all of the 
property of such association including all of its right, title and interest 
in and to all property of every kind and character whether real, personal 
or mixed shall immediately by operation of law and without any conveyance 
or transfer whatsoever and without any further act or deed, continue to be 
vested in said association under its new name and style as a federal savings 
and loan association and under its new jurisdiction; and said federal 
savings and loan association shall have, hold and enjoy the same in its 
own right as fully and to the same extent as the same was possessed, 
held and enjoyed by it as a state association and said federal savings and 
loan association at the time of the taking effect of such conversion shall 
continue responsible for all of the obligations of said state association 
to the same extent as though said conversion had not taken place; it 
being expressly declared that the said federal savings and loan association 
shall be merely a continuation of the said state association under a new 
name and new jurisdiction and such revision of its corporate structure 
as may be considered necessary for its proper operation under said new 
jurisdiction. 


History: En. Sec. 2, Ch. 174, L. 1935. 
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6375. Incorporation of co-operative associations. Whenever any num- 
ber of persons, not less than three, nor more than seven, may desire to 
become incorporated as a co-operative association for the purpose of trade, 
or of prosecuting any branch of industry, or the purchase and distribution 
of commodities for consumption, or in the borrowing or lending of money 
among members for industrial purposes, they shall make a statement to that 
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effect under their hands, duly acknowledged by a notary public, in the 
manner provided for the acknowledgment of deeds, setting forth the name 
of the proposed corporation, its capital stock, its location, and duration 
of the association, and the particular branch or branches of industry whieh 
they intend to prosecute, which statement shall be filed in the office of 
the secretary of state. The secretary of state shall thereupon issue to such 
persons a license as commissioners to open books for subscription to the 
capital stock of such corporation, at such time and place as they may 
determine, for which he shall receive the fee of five dollars. 


History: En. Sec. 870, Civ. C. 1895; 
re-en. Sec. 4210, Rev. C. 1907; re-en. Sec. 
6375, R. C. M. 1921. Cal. Civ. C. Sec. 
653b. 


Operation and Effect 


The provisions of section 6003 R. C. M. 
1921, declaring that the directors and 
trustees of a corporation who fail to file 
with the county clerk and recorder of the 


county of its principal place of business 
an annual report of its condition shall 
jointly and severally be liable for all cor- 
porate debts or judgments then existing, 
or which may eras be ineurred, un- 
til such report is made and filed, are ap- 
plicable to co-operative associations or- 
ganized for profit. Anderson v. Equity 
Co-operative Assn., 67 M 291, 292, 215 
P 802. 


“ 


6376. Limit on amount of common stock person may hold. No person 
shall be permitted to subscribe for or control or own more or less than one 
share of the common stock of such association. 


History: En. Sec. 871, Civ. C. 1895; re-en. Sec. 4211, Rev. C. 1907; re-en. Sec. 6376, 
R. C. M. 1921; amd. Sec. 1, Ch. 135, L. 1933. 


6377. First meeting. As soon as ten or more shares of the capital 
stock shall be subscribed, the commissioners shall convene a meeting of 
the subscribers for the purpose of electing directors, adopting by-laws, and 
transacting such other business as shall properly come before them. Notice 
thereof shall be given by depositing same in the postoffice, properly ad- 
dressed, to each subscriber, at least ten days before the time fixed, stating 
the object, time, and place of said meeting. Directors of associations organ- 
ized under this act shall be elected by the stockholders, and hold their 
office for such period of time as shall be provided in the articles of associa- 
tion or by-laws. 


History: En. Sec. 872, Civ. C. 1895; re-en. Sec. 4212, Rev. C. 1907; re-en. Sec. 6377, 
R. C. M. 1921. 


6378. Certificate of incorporation. The commissioners shall make a 
full report of their proceedings, including therein a copy of the notice 
provided for in the preceding section, a copy of the subseription list, a 
copy of the by-laws adopted by the association, and the names of the 
directors elected and their respective terms of office, which report shall 
be sworn to by at least a majority of the commissioners, and shall be 
filed in the office of the secretary of state. The secretary of state shall 
thereupon issue a certificate of the complete organization of the association, 
making a part thereof a copy of all papers filed in his office, in and about 
the organization, and duly authenticated, under his hand and seal of the 
state, for which he shall receive the sum of five dollars, and thereupon a 
certified copy of said certificate shall be filed in the office of the county 
elerk in which the principal office of the association is located. Upon the 
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filing of said certified copy, the association shall be deemed to be fully 
organized and may proceed to business. 


History: En. Sec. 873, Civ. C. 1895; re-en. Sec. 4213, Rev. C. 1907; re-en. Sec. 6378, 
R. C. M. 1921. 


6379. Powers of such associations. Associations formed under this 
act shall be bodies corporate and politic for the period for which they are 
organized, not exceeding forty years; may sue and be sued; may have a 
common seal, which they may alter or renew at pleasure; may own, possess, 
and enjoy so much real and personal property as shall be necessary for 
the transaction of their business, and may sell and dispose of the same. They 
may borrow money and may pledge their property, both real and personal, 
to secure the payment thereof, and they shall have and exercise all powers 
necessary and réquisite to carry into effect the objects for which they 
may be formed, and such as are usually exercised by co-operative associa- 
tions, subject to all duties, restrictions, and labilities set forth in the general 
laws in relation to similar corporations, except so far as the same may be 
limited or enlarged by this act. 


History: Hn. Sec. 874, Civ. C. 1895; re-en. Sec. 4214, Rev. C. 1907; re-en. Sec. 6379, 
R. C. M. 1921. Cal. Civ. C. Sec. 653b. 


6380. Board of directors—officers. The officers of the association shall 
consist of a board of directors, who shall exercise the corporate powers 
invested in such association, the number of which, not less than three, — 
shall be fixed by the by-laws of the association; a president, vice-president, 
secretary, and treasurer, to be elected by the stockholders as provided by 
the by-laws. All by-laws shall be adopted by the stockholders of the 
association. 


History: En. Sec. 875, Civ. C. 1895; re-en. Sec. 4215, Rev. C. 1907; re-en. Sec. 6380, 
R. C. M. 1921. 


6381. Classes of stock—powers of stockholders of preferred and com- 
mon stock—forfeiture for non-payment of installments. The shares of 
stock shall not be less than ten dollars ($10.00) nor more than five thousand 
dollars ($5,000.00) per share, and may be made payable in installments. 
Every co-operative association may divide its shares of stock into preferred 
and common stock. The holders of preferred stock shall have no voting 
power and shall not participate in the management and affairs of the asso- 
ciation, and the owners thereof shall share in the profits of the association 
to the extent of not exceeding six per cent. (6%) per annum on the par 


_ value thereof. The common stock may be divided into classes of different 


values, and the owners thereof shall share in the profits of the association 
in proportion to the par value of their shares; provided, however, that 
the owners of said common stock in the different classes shall have the 
same power and vote in the association. Forfeiture of the stock for non- 
payment of installments may be provided for in the by-laws and whenever 
a Share of stock is forfeited, such share shall become the property of the 
association, and may be re-issued to any person already a holder of common 
stock; but any proceeds received from such re-issue, over and above the 
amount due on said share, by the association, shall be paid to the delinquent 
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shareholder. The stock heretofore issued in classes of different par values 
by any co-operative association is hereby legalized and made valid. 


History: En. Sec. 876, Civ. C. 1895; re-en. Sec. 4216, Rev. C. 1907; amd. Sec. 1, Ch. 
3, L. 1909;,re-en. Sec. 6381, R. C. M. 1921; amd. Sec. 2, Ch. 135, L. 1933. 


6382. Assignment of stock. No assignment of stock shall be made to 
any person who already owns a share, and in no event except by the consent 
of a majority of the stockholders, but stock may be assigned to the associa- 
tion at any time with the consent of the directors. On no question shall 
a stockholder have more than one vote. Every assignment of stock on 
which there remains any portion unpaid shall be recorded in the books of 
the association, and each stockholder shall be jointly and severally liable 
with the association for the debts of the association to the extent of the 
amount which shall be. unpaid upon the share held by him. No assignor 
shall be released from any such indebtedness by reason of any assignment 
of his share, but shall remain jointly hable therefor with the assignee. 


History: En. Sec. 877, Civ. C. 1895; re-en. Sec. 4217, Rev. C. 1907; re-en. Sec. 6382, 
R. C. M. 1921. 


6383. Exemptions—shares of decedents. The share, not exceeding the 
par value of five hundred dollars, of each member shall be exempt from 
seizure on attachment, or sale under execution, and upon his death shall 
be sold by the association, and the proceeds, after deducting all habilities 
to the association, shall be delivered to his heirs. 


History: En. Sec. 878, Civ. C. 1895; re-en. Sec. 4218, Rev. C. 1907; amd. Sec. 2, Ch. 
3, L. 1909; re-en. Sec. 6383, R. C. M. 1921. 


6384. Increase of membership. An association licensed to operate 
under this act may, by a majority of its stockholders, increase its member- 
ship in such manner as may be provided in its by-laws, not inconsistent with 
any of the provisions of this act. é 


History: En. Sec. 879, Civ. C. 1895; re-en. Sec. 4219, Rev. C. 1907; re-en. Sec. 6384, 
a: Fa 6M BO Rs pa 


6385. Reserved power of regulation. The legislative assembly hereby 
reserves the power to prescribe such regulations and provisions governing 
any and all associations incorporated under this act as it may deem ad- 
visable; and such regulations and provisions shall be binding on associations 
incorporated at the time such regulations may be made, as well as on those 
thereafter incorporated. 


History: En. Sec. 880, Civ. C. 1895; re-en. Sec. 4220, Rev. C. 1907; re-en. Sec. 6385, 
Bec. oMs 1921: 


6386. Stockholders voting by mail. At any regularly called general 
or special meeting of the stockholders of co-operative associations, a written 
vote received by mail from any absent stockholder, and signed by him, 
may be read in such meeting and shall be equivalent to a vote of each 
of the stockholders so signing; provided, he has been previously notified 
in writing of the exact motion or resolution upon which such vote is taken, 
and a copy of the same is forwarded with and attached to the vote so mailed 
by him. 

History: En. Sec. 1, Ch. 83, L. 1915; re-en. Sec. 6386, R. C. M. 1921. 
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6387. Disposal of earnings—dividends—reserve fund—educational fund. 
The directors of a co-operative association, subject to revision by the 
stockholders at a general or special meeting may apportion the earnings 
of the association by first paying dividends on the paid up capital stock, 
not exceeding six per cent. (6%) per annum on the par value thereof, from 
the remaining funds, if any, accessible for dividend purposes, not less than 
five per cent. (5%) of the net profits for a reserve fund until an amount 
has accumulated in said reserve fund amounting to thirty per cent. (30%) 
of the paid up capital stock, and from the balance, if any, five per cent. 
(5%) for educational fund to be used for teaching co-operation, and the 
remaining of said profits, if any, by uniform dividends upon the amount 
of purchases of patrons and upon the wages and for salaries of employees, 
the amount of such uniform dividends on the amount of their purchases, 
which may be credited to the account of such patrons on account of capital 
stock of the association; but in production association such as creameries, 
canneries, elevators, factories, and the lke, dividends shall be on raw 
material delivered instead of on goods purchased. In ease the association 
is both a selling and a productive concern, the dividends may be on both 
raw material delivered and on -goods purchased by patrons. 


History: En. Sec. 2, Ch. 83, L. 1915; re-en. Sec. 6387, R. C. M. 1921; amd. Sec. 3, 
Ch. 135, L. 1933. . 


6388. Distribution of profits or net earnings—dissolution of association. 
The profits or net earnings of such associations shall be distributed to 
those entitled thereto, at such times as the by-laws shall prescribe, which 
shall be as often as once in twelve months. If such associations for five 
consecutive years shall fail to declare a dividend upon the shares of its paid- 
up capital, the holders of the majority of the par value of the issued and 
outstanding capital stock, by petition, setting forth such fact, may apply 
to the district court of the county, wherein -is situated its principal place 
of business in this state, for its dissolution. If, upon hearing, the allega- 
tions of the petition are found to be true, the court may adjudge a disso- 
lution of the association. 


History: En. Sec. 3, Ch. 83, L. 1915; re-en. Sec. 6388, R. C. M. 1921. 


6389. Benefits of act available to existing associations. All co-opera- 
tive corporations, companies, or associations heretofore organized and 
doing business under prior statutes, or which have attempted to so organize 
and do business, shall have the benefit of all of the provisions of this act, 
and be bound thereby on filing with the secretary of state a written declara- 
tion, signed and sworn to by the president and secretary, to the effect 
that said co-operative company or association has by a majority vote of 
its stockholders decided to accept the benefits of and to be bound by the 
provisions of this act. No association organized under this act shall be 
required to do or perform anything not specially required herein in order 
to become a corporation, or to continue its business as such. 


History: En. Sec. 4, Ch. 83, L. 1915; re-en. Sec. 6389, R. C. M. 1921. 


6390. Consolidation of co-operative associations. It shall be lawful 
for two or more co-operative associations formed, or which may be hereafter 
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formed under the laws of the state of Montana, organized and doing busi- 
ness in the same county, to consolidate their capital stock, debts, liabilities, 
assets, property, and franchises in such manner and upon such terms as 
may be agreed upon by the board of directors of such associations desiring 
to consolidate their interests ; but no such consolidation shall be made except 
upon the written request of a majority of the stockholders of each of 
such associations. When the directors of the constituent associations shall 
have agreed upon the terms and manner of consolidation, and name by 
which the corporation formed by the consolidation shall be known, they 
shall cause to be published a notice thereof at least once a week for four 
consecutive weeks in some newspaper published in the county where said 
consolidation is to be had; said notice shall contain the names of the con- 
stituent associations and the manner and terms of such consolidation. The 
said directors shall also call, within thirty days after such consolidation, 
a meeting of the stockholders of such constituent associations, upon due 
notice of the time and place, for the purpose of electing a board of directors 
for the consolidated association; the number of and the term for which 
said directors are to be elected ated be determined by the board of directors 
of the constituent associations. 


History: En. Sec. 1, Ch. 140, L. 1917; re-en. Sec. 6390, R. C. M. 1921. 


6391. Terms and certificate of consolidation. Said terms of consolida- 
tion must provide that each stockholder in each association consolidating 
shall be given equal rights and privileges with every other stockholder 
in the same association. When said consolidation has been completed, a 
certificate thereof, showing the procedure and terms of said consolidation, 
and the names of the constituent associations, and the name adopted for 
the corporation formed by the consolidation, must be filed in the office 
of the county clerk of the county where said consolidation takes place; 
the said certificate shall also contain all the facts required by section 
6375; said certificate shall be signed and acknowledged by at least a 
majority of the directors of each of the constituent associations. A copy 
of said certificate, duly certified by the county clerk and recorder, must 
also be filed in the office of the secretary of state. 


History: En. Sec. 2, Ch. 140, L. 1917; re-en. Sec. 6391, R. C. M. 1921. 


6392. Effect of consolidation. When the foregoing provisions have 
been complied with, the constituent associations named in said certificate 
shall be deemed and held to have become extinct, and said new association, 
under the name adopted, shall be deemed and held to have succeeded 
to all their several capital stock, properties, assets, contracts, and rights 
of action, and to be entitled to possess, enjoy, and enforce the same, and 
every part thereof, as fully and completely as either and every of its con- 
stituent associations might have done had no consolidation taken place. 
Said new association shall also be deemed and held to have become sub- 
rogated to its several constituents, and each thereof, in respect to all their 
contracts and agreements with other parties, and all their debts, obligations, 
and liabilities, of every kind and nature, to any person, persons, or cor- 
porations whomsoever or whatsoever, and said new association must sue 
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or be sued in its own name in any and every case in which any or either 
of its constituents might have sued or may have been sued had no such 
consolidation been made. 


History: En. Sec. 3, Ch. 140, L. 1917; re-en. Sec. 6392, R. C. M. 1921. 


6393. Obligation of contracts preserved. Nothing in this act shall be 
construed to impair the obligation of any contract to which any of such 
constituents was a party at the date of said consolidation. 


History: En. Sec. 4, Ch. 140, L. 1917; re-en. Sec. 6393, R. C. M. 1921. 


6394. Restrictions upon use of terms in corporate or firm name. No 
association, person, firm, corporation, or co-partnership hereafter organized 
or doing business in this state shall be entitled to use the term “co- 
operative,” ‘‘co-operation,” ‘“co-operator” as part of his, their, or its corporate 
firm, association, or other business name or title, unless incorporated 
under and in compliance with the provisions of this chapter; nor shall 
any corporation incorporated under the co-operative laws use the term 
“farmer” or “farmers” when less than one-half of its stockholders or mem- 
bers are farmers by occupation. 


History: En. Sec. 1, Ch. 161, L. 1917; re-en. Sec. 6394, R. C. M. 1921. 


6395. Duty of secretary of state. The secretary- of state shall not issue 
any certificate of incorporation to any corporation or association except 
in compliance with this act. 

History: En. Sec. 2, Ch. 161, L. 1917; re-en. Sec. 6395, R. C. M. 1921. 


6396. Violation of law a misdemeanor—penalty. Any person, firm, 
corporation, or association violating any of the provisions of this act shall 
be guilty of a misdemeanor, and, upon conviction thereof, shall be fined 
in a sum not less than one hundred dollars nor more than one thousand 
dollars. 


History: En. Sec. 3, Ch. 161, L. 1917; References 


re-en. Sec. 6396, R. C. M. 1921. Anderson v. Equity Co-operative Assn., 
67 M 291, 292, 215 P 802. 


CHAPTER 39 
CO-OPERATIVE AGRICULTURAL CORPORATIONS AND DISTRICTS 


Section 6397. Formation of agricultural corporations or co-operative districts. 
6398. Petition—contents and filing—bond. 
6399. Notice of hearing of petition. 
6400. Hearing of petition—findings of court—issuance certificate incorporation. 
6401. Directors to give notice of first meeting. 
6402. Procedure for receiving other members. 
6403. Lien of corporate indebtedness upon membership lands. 
6404. Creation of subdivisions or subdistricts. 
6405. Members and membership lands. 
6406. By-laws, adoption of. 
6407. By-laws—contents. 
6408. By-laws, recording and amending. 
6409. Board of directors—powers. 
6410. Directors, qualifications of—quorum—vacancies. 
6411. Election of directors. 
6412. Elections—how conducted—voting. 


334 


Ch. 39 AGRICULTURAL CORPORATIONS 6397, 6398 


6413. Meetings—how conducted—voting—election of proxies. 
6414. Indebtedness—how created—limitations. 

6415. Creation of debt—passage of resolution. 

6416. Notice of hearing—hearing—order of court. 

6417. Execution and record of mortgage—lien. 

6418. Foreclosure of mortgage—procedure—tax levy. 

6419. Withdrawal of lands—procedure. 

6420. Withdrawal—application to court for order. 

6421. Organization of districts by existing associations—procedure. 
6422. Dissenting stockholders—appraisal value of equity. 

6423. HErrors—effect. 

6424. Order of court—appeals. 

6425. Existing corporate laws applicable. 

6426. Co-operative agricultural associations—ownership of enterprises—powers. 
6427. Exception. 


6397. Formation of agricultural corporations or co-operative districts. 
At any time hereafter, any ten or more holders of title, or evidence of 
title, to agricultural, horticultural, or farm lands in this state, of an 
aggregate value of not less than seventy-five thousand dollars, who may 
desire to form a company, or district, for the purpose of promoting or 
improving the production, processing, storing, warehousing, marketing, 
of any or all agricultural, horticultural or farm or dairying products of the 
respective petitioners therefor, may incorporate themselves into an agri- 
eultural corporation, or co-operative agricultural district. 


History: En. Sec. 1, Art. 1, Ch. 152, L. 1921; re-en. Sec. 6397, R. C. M. 1921. 


6398. Petition—contents and filing—bond. Such persons must pre- 
pare, sign, acknowledge and file a petition with the clerk of the district 
court of the county in which the lands, or the greater portion of the lands, 
included in the petition are situate; such petition to state: 

1. The name of the corporation, or district, proposed to be formed; 

2. The purpose for which it is formed; 

3. The place where its principal business is to be transacted; 

4. The number of its directors, or trustees, which shall not be less 
than three, and the names and residences of those who are selected for the 
first three months, and until their successors are elected and qualified; 
provided, such directors, or trustees, shall at all times be resident free- 
holders in the state of Montana; 

5. The names and addresses of the petitioners applying for such 
incorporation, or district, with a description of the lands which each owns 
and proposed to be submitted to said corporation or district, and the 
character of the same and their production; also a consent of the owners 
to submit the lands to the provisions hereof; 


6. The assessed valuation of the land; 
7. The term for which it is to exist, not exceeding forty years. 


8. If shares, acres, production, or other evidences of membership are 
to be used, the basis for issuing the same, in either value, acreage, or pro- 
duction, shall be stated. x 

9. Such petition shall be accompanied by a map, giving location of 
the lands sought to be included in such corporation, or district; nothing: 
herein to be construed as requiring such lands to be contiguous. 
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A bond in the sum of one thousand dollars, to be approved by the 
elerk, conditioned for the payment of all costs incurred in the creation of 
such corporation, or district, shall be filed with the petition. 


History: En. Sec. 2, Art. 1, Ch. 152, L. 1921; re-en. Sec. 6398, R. C. M. 1921. 


6399. Notice of hearing of petition. Upon the filing of such petition 
the clerk of the district court wherein the same shall be filed shall set 
the same for hearing before said court at a time not less than ten nor 
more than twenty days from the date of filing such petition, and shall 
cause notice of such setting to be mailed or delivered to each of the persons 
purporting to be signers thereon, not less than ten days before such hearing, 
and post it in three public places in said county. 


History: En. Sec. 3, Art. 1, Ch. 152, L. 1921; re-en. Sec. 6399, R. C. M. 1921. 


6400. Hearing of petition—findings of court—issuance certificate in- 
corporation. At the time specified in the notice of hearing, a district 
judge of the state of Montana shall, in open court, hear said petition 
and the evidence offered in support thereof, and determine whether or not 
the requirements of this act have been complied with. If, upon such 
hearing, or adjournments thereof, as the court may order, the court does 
find that the petition substantially complies with the requirements of this 
act, and is true in all particulars, the court shall so find, and, in open 
eourt, shall enter upon its minutes and upon said petition, or attach 
thereto, its findings and order, to the effect that said petition complies 
with the requirements of this act and is true and correct in all particulars, 
as therein set forth, and its statements are supported by proper proof, 
and that such corporation, or district, is entitled to be created and become 
a body corporate. A duly certified copy of which petition, with the court’s 
order, or any indorsements thereon, shall be filed with the secretary of 
state of the state of Montana, who shall, upon such filing, issue a certificate 
of incorporation under the seal of the state of Montana; duly certified 
eopies of the petition, with the court’s order, or indorsements thereon, shall 
also be filed with the county clerks and recorders of each county in which 
said corporation, or district, shall thereafter own or hold property or have 
property-holding memberships. Upon the issuance of such certificate, every 
corporation, or district, organized hereunder is hereby declared to be a 
quasi-public corporation for the promotion of public welfare, with all of 
the powers and authority of bodies corporate under the corporation laws 
of the state of Montana. 


History: En. Sec. 4, Art. 1, Ch. 152, L. 1921; re-en. Sec. 6400, R. C. M. 1921. 


6401. Directors to give notice of first meeting. Within thirty days 
from and after the issuance of a certificate of incorporation, the persons 
named and designated in the petition to be directors, or trustees, for the 
first three months, shall cause a written notice to be mailed or delivered 
to each and every signer of the petition of a proposed first meeting of 
‘said corporation, or district, for the purpose of adopting a common seal, 
adopting by-laws, and providing for the issuance of stock, or other evi- 
dences of membership of the members thereof, and for the transaction 
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of such other business as may properly come before a meeting of the stock- 
holders or members of a corporation, or district, formed for the purposes 
named in the petition. 


History: En. Sec. 5, Art. 1, Ch. 152, L. 1921; re-en. Sec. 6401, R. C. M. 1921. 


6402. Procedure for receiving other members. Whenever any cor- 
poration, or district, has been formed under the provisions hereof, it is 
authorized and directed to permit other holders of title, or evidence of 
title, of similar or like agricultural, horticultural, or farm lands within 
this state to become members thereof, upon such holder of title, or evi- 
dence of title, im manner and form as may be required by the laws of Mon- 
tana and the rules of such corporation, or district, or its by-laws, apply- 
ing for membership therein to the officers thereof by written application, 
duly acknowledged, containing a full, true and correct description of the 
lands owned by him and proposed to be contained in said corporation, or 
district; a statement of his desire to become a member thereof, and his 
consent to submit his lands to the provisions hereof and to the administra- 
tion of said corporation, or district, and its by-laws, and to its objects and 
purposes; and accompanying said application a map of the lands so owned 
by him and proposed to be submitted to said corporation, or district, its 
objects and purposes. If said application shall be in proper form, and the 
applicant be-the holder of title, or evidence of title, to the lands described, 
and the uses of said land as represented in said petition be similar to the 
uses of lands already included in said corporation, or district, a full, true, 
and correct copy of his application shall be made and filed in the office 
of principal place of business of the corporation, or district, and his orig- 
inal application shall be filed and recorded in the office of the county 
clerk and recorder of the county in which the lands, or the greater portion 
thereof, are situate, and he shall thereupon be entitled to evidence 
of temporary membership, in shares or units of membership, in similar 
manner as original members thereof, and the said lands described in the 
petition shall thereafter be construed to be a part of said corporation, or 
district, to all intents and purposes as though originally incorporated . 
therein. Upon the consent of a majority of the members or stockholders 
given in the annual meeting or at a special meeting called as provided by 
law for that purpose, such new member or stockholder shall be entitled to 
full membership in such corporation, or district. | 


History: En. Sec. 6, Art. 1, Ch. 152, L. 1921; re-en. Sec. 6402, R. C. M. 1921. 


6403. Lien of corporate indebtedness upon membership lands. From 
and after the date of the inclusion of any land or property as a member 
thereof in any corporation, or district, organized under the provisions 
hereof, all mortgage or bonded indebtedness thereafter created by such 
corporation, or district, shall be deemed a first lien upon such membership 
lands, to the extent of not to exceed five per cent. of the assessed valua- 
tion thereof if the same shall be grazing or agricultural, and not to exceed 
ten per cent. of the assessed valuation thereof if the same shall be horti- 
cultural or vegetable producing lands. The recording of the copy of the 
articles of incorporation, or petition to become a member of such corpora- 
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tion, or district, shall be notice to all subsequent len claimants that such 
lands are subject to a first lien of not to exceed the amount specified here- 
in; provided, nothing herein shall be construed as placing a limit upon the 
indebtedness that may be made a lien against any of the corporate or 
property assets of the corporation, or district, as distinguished from mem- 
bership lands individually owned, and included therein for the purposes 
hereof. 
History: En. Sec. 7, Art. 1, Ch. 152, L. 1921; re-en. Sec. 6403, R. Cc. M. 1921. 


6404. Creation of subdivisions or subdistricts. Any corporation, or 
district, organized under the provisions hereof shall have the power to 
create subdivisions, or subdistricts, of said corporation, or district, by geo- 
graphical or other location, as shall best subserve the purposes of the cor- 
poration, or district, or the welfare of the membership of the corporation, 
or district, residing in the proposed subdivision, or subdistrict ; provided, any 
property owned or acquired by the subdivision, or subdistrict, thus created 
shall at all times be the property of the corporation, or district, and its 
members and membership lands subject to the objects, purposes and lia- 
bilities of the corporation, or district, as herein provided. 


History: En. Sec. 8, Art. 1, Ch. 152, L. 1921; re-en. Sec. 6404, R. C. M. 1921. 


6405. Members and membership lands. The members of a corpora- 
tion, or district, organized hereunder shall be called ‘‘members”; the lands 
included by such members shall. be called ‘““membership lands.” 


History: En. Sec. 9, Art. 1, Ch. 152, L. 1921; re-en. Sec. 6405, R. C. M. 1921. 


6406. By-laws, adoption of. Every corporation, or district, formed 
under this chapter, must, by majority action, at its organization meeting 
after incorporation, adopt a code of by-laws for its government, not incon- 
sistent with the constitution and laws of this state. 


History: En. Sec. 1, Art. 2, Ch. 152, L. 1921; re-en. Sec. 6406, R. C. M. 1921. 


6407. By-laws—contents. The by-laws, where no other provision is 
specially made, may provide for: 

1. The time, place, and manner of calling and conducting meetings 
of stockholders, or members; 


2. The number of stockholders, or members, or quantity of units of 
membership in acres, lands, or production, as shall constitute a quorum; 


3. The mode of voting at stockholders’ meetings, and the method of 
_voting by proxy; provided, that the same shall not be inconsistent with 
any of the provisions hereof or the laws of this state; 


4. The number of directors of the corporation, or district, and the 
time of the annual election of directors and the mode and manner of giv- 
ing notice thereof; the officers, the manner of their election, their duties 
and tenure; 


5. The directors having the power to sell, lease, mortgage, hypothe- 
cate, or otherwise dispose of the corporate assets of the corporation, or 
district, or any part thereof, as distinguished from membership lands. — 
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6. The by-laws may also provide for the manner of creating subdivi- 
sions, or subdistricts, by geographical location, or otherwise, for local 
groups or subdivisions of the corporation, or district, as may promote the 
objects of the corporation, or district, generally or the welfare of the mem- 
bership in the particular subdivision, or subdistrict; and may provide for 
local boards of directors, or executive committees, representing the board 
of directors, to manage the affairs of the subdivision, or subdistrict, thus 
created, subject to the direction and approval of the board of directors 
of the corporation, or district. 


History: En. See. 2, Art. 2, Ch. 152, L. 1921; re-en. Sec. 6407, R. C. M. 1921. 


6408. By-laws, recording and amending. The by-laws shall be re- 
corded, and may be amended as provided in section 5932 of this code. 


History: En. Sec. 3, Art. 2, Ch. 152, L. 1921; re-en. Sec. 6408, R. C. M. 1921. 


6409. Board of directors—powers. The corporate, or district, powers, 
business, and property of all corporations, or districts, formed under the 
provisions hereof must be exercised, conducted and controlled by a board, 
which shall never be less than three members; otherwise, the number of 
members of the board may be increased or diminished at any time by 
proper amendment of the by-laws with reference thereto. The directors 
shall have the power to sell, lease, mortgage, hypothecate, or otherwise 
dispose of the corporate assets of the corporation, or district, or any part 
thereof, as distinguished from membership lands. 


History: En. Sec. 4, Art. 2, Ch. 152, L. 1921; re-en. Sec. 6409, R. C. M. 1921. 


6410. Directors, qualifications of—quorum—vacancies. No person 
shall be eligible to be a director of any corporation, or district, organized 
under the provisions hereof, who is not himself a member of the corpora- 
tion, or district, and a resident agricultural freeholder in the state of Mon- 
tana. A quorum of the board of directors shall at all times be necessary 
for the transaction of business; provided, if the by-laws or board of direc- 
tors shall provide for an executive committee, a quorum of such commit- 
tee shall have authority to carry on business. Whenever a vacancy 
occurs in the office of a director, unless the by-laws shall otherwise pro- 
vide, such vacancy may be filled by appointment by the board of directors. 


History: En. Sec. 5, Art. 2, Ch. 152, L. 1921; re-en. Sec. 6410, R. C. M. 1921. 


6411. Election of directors. Directors must be elected at the annual 
meeting, and may hold office for the term and in the manner as specified 


in the by-laws. 
History: En. Sec. 6, Art. 2, Ch. 152, L. 1921; re-en. Sec. 6411, R. C. M. 1921. 


6412. Elections—how conducted—voting. All elections must be by 
ballot, and every stockholder, or member, or holder of a unit of member- 
ship in acres, production, or other evidence of membership shall have the 
right to vote in person or by a proxy in conformity with the provisions 
hereof, the constitution and laws of this state and the by-laws of the cor- 
poration, or district. 

History: En. Sec. 7, Art. 2, Ch. 152, L. 1921; re-en. Sec. 6412, R. C. M. 1921. 
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6413. Meetings—how conducted—voting—election of proxies. At the 
organization meeting or any meeting of the stockholders or members of a 
corporation, or district, organized under the provisions hereof, each mem- 
ber and each unit of membership in acres, production, or other evidence 
of membership, shall be entitled to vote in person or by proxy. Corpo- 
rate action at such meeting shall be determined by a majority of the mem- 
bership, and a majority of the acres, production, or units of mem- 
bership, as may have been adopted. Any group of members of a subdi- 
vision, or subdistrict, of the corporation, or district, as may be defined and 
designated by the board of directors, or by-laws, shall, at a subdivision, 
or subdistrict, meeting called for the purpose, elect a delegate or proxy 
to represent all of the membership in the subdivision, or subdistrict, at any 
such meeting. Where any subdivision, or subdistrict, fails to elect such 
delegate, any individual member may give proxy, provided no person 
shall be entitled to act as proxy who is not himself a member of the cor- 
poration, or district, and a resident, agricultural, or horticultural free- 
holder in the state of Montana for not less than three years immediately 
preceding such meeting. . 

History: - En. Sec. 8, Art. 2, Ch. 152, L. 1921; re-en. Sec. 6413, R. C. M. 1921. 


6414. Indebtedness—how created—limitations. The board of direc- 
tors, or other officers of a corporation, or district, organized under the pro- 
visions hereof, as such shall have no power to incur any debt or lability 
which will be a hen upon its membership lands, except in accordance with 
the terms and provisions hereof. When at a meeting of the directors of 
any corporation, or district, organized hereunder, of which meeting each 
director shall have received at least five days’ written or telegraphic prior 
notice, it shall be determined to the interests of said corporation, or dis- 
trict, for the promotion of its objects and business to create an indebted- 
ness of said corporation, or district, secured by a first len or mortgage 
upon all of the membership lands to the extent allowed under the provi- 
sions hereof, such meeting shall pass and spread at length upon their min- 
utes a resolution specifying the purposes for which such debt is to be 
ereated, the amount thereof, the rate of interest to be paid thereon, and 
the manner and form of evidencing the same, and any coupons for interest 
thereon, and authorizing, directing, and empowering the executive officers 
of the corporation, or district, to, upon the approval of the district court, 
as hereinafter provided for, make, execute and deliver bonds, notes, cou- 
pons, or other evidences of the debt, and mortgages, deeds of trust, or 
other instruments of mortgage and hypothecation for security of the same. 

History: En. Sec. 1, Art. 3, Ch. 152, L. 1921; re-en. Sec. 6414, R. C. M. 1921. 


6415. Creation of debt—passage of resolution. Upon the passage of 
such resolution the executive officers of the corporation, or district, shall 
prepare and file their verified petition in the district court of the county 
of principal place of business of such corporation, or district, setting forth 
the fact of the passage of the resolution by the board of directors, the 
reason for the creation of such debt, and such other facts as may be 
necessary to fully advise the court with-reference to such corporation, or 
district, its aims and objects and the purposes for which said debt is to be 
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ereated and the money expended, and praying for the approval of the 
court for the creation of such debt and the mortgage and hypothecation 
of its membership lands as security therefor. 


History: En. Sec. 2, Art. 3, Ch. 152, L. 1921; re-en. Sec. 6415, R. C. M. 1921. 


6416. Notice of hearing—hearing—order of court. Upon presenta- 
tion of such petition to the court, the court shall set the same for hearing 
at a time not less than twenty nor more than forty days from the date 
of filing thereof, and direct personal notice to be given to such members 
as are within the state of Montana, and by mail to such members without 
the state; and by publication in some newspaper of general circulation 
in each of the counties in which membership lands to be affected are situ- 
ated, for not less than two weeks prior to the hearing of said petition; 
which notice shall state the name of the corporation, or district, its prin- 
cipal place of business, and the fact that it has applied to a district court 
(naming and describing the same), for leave to create a bonded indebted- 
ness of the amount prayed for, the maximum rate of interest proposed to 
be paid thereon, and time of maturity. On the day set for the hearing 
of the petition the court shall proceed to hear the same, and any objec- 
tions that may be filed to the granting hereof. If upon said hearing the 
court shall find (1) that notice has been given as required by this law and 
the orders of the court, (2) that the matters and things set forth in said 
petition are true, (3) that the objects and purposes for which the money 
is sought are within the legitimate objects and purposes for said corpora- 
tion, or district, for the carrying on of its business, and that the board 
of directors have determined that such fund is proper or required for the 
carrying on of its business, and (4) that the provisions of this law have 
been complied with, the court shall sign and order filed, entered, and 
docketed its judgment and decree, including its findings on said hearing, 
describing the lands and authorizing, ordering, and directing the execu- 
tive officers of such corporation, or district, to make, execute, and deliver 
notes, bonds, coupons, or other evidences of indebtedness of the total 
amount prayed for in the petition, and the maximum interest to be per- 
mitted, and make, execute, sign, and deliver mortgage or deed of trust or 
instrument of hypothecation covering the real property of the corporation, 
or district, and all of the membership lands in said corporation, or dis- 
trict; said judgment to specify that for the payment of said debt and the 
interest thereon, as authorized, recourse shall first be had to the real prop- 
erty of said corporation, or district, separate and apart from the member- 
ship lands of the individual members thereof, and in the event of the 
failure of the corporate real property to fully satisfy, pay, and discharge 
said debt and its interest, as the same may be due, to permit and allow 
recourse to be had in the form of first len and right upon all member- 
ship lands in said corporation, or district, to the extent authorized by the 
provisions hereof; provided, if a majority, as provided for in section 6421, 
shall file written objection to the granting of the petition, the court shall 
dismiss the proceeding, and no similar proceeding shall be filed within six 
months thereafter. 

History: En. Sec. 3, Art. 3, Ch. 152, L. 1921; re-en. Sec. 6416, R. C. M. 1921. 
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6417. Execution and record of mortgage—lien. Upon the signing, 
entering, and docketing of a judgment authorizing the loan, the executive 
officers of such corporation, or district, shall be authorized and empow- 
ered to make, execute, and provide for the sale and delivery of notes, 
bonds, coupons, or other evidences of indebtedness of said corporation, 
or district, and make, execute, and deliver mortgages and deeds of trust, 
or instruments of hypothecation, as required, as security for such debts 
and the interest thereon. Any such mortgage or deed of trust which may 
be executed and delivered in accordance herewith shall set forth at length 
the order and decree of the district court authorizing the same, and when 
recorded in the office of the county clerk and recorder of any county in 
which membership lands included in the membership of such corporation, 
or district, or any of the assets of said corporation, or district, are situ- 
ated, said mortgage shall be and become a first lien upon all the lands of 
said corporation, or district, and upon all of the membership lands of the 
individual members as may be included in said corporation, or district, 
situated in such county, as of the date when such lands became members 
of such corporation, or district, to the extent of the limitation of indebted- 
ness thereon herein provided for. 


History: En. Sec. 4, Art. 3, Ch. 152, L. 1921; re-en. Sec.. 6417, R. C. M. 1921. 


6418. Foreclosure of mortgage—procedure—tax levy. In the event 
there shall be default in either principal or interest or the terms and con- 
ditions of any bonds, notes, or mortgages, or deeds of trust, made, exe- 
cuted, and delivered pursuant to the authority hereof, the holder or hold- 
ers of such mortgage, or the trustee named in the deed of trust, shall be 
entitled to proceed to foreclose the same in the manner provided for in 
the Code of Civil Procedure, and the application for foreclosure shall be 
proceeded with as a foreclosure proceeding. If the court in such fore- 
closure shall find for the plaintiff and order foreclosure of the mortgage, 
or deed of trust, as prayed for, such court is hereby empowered in its dis- 
cretion to include in its judgment and decree of foreclosure an order and 
direction to the county clerk and recorder of each of the counties in which 
lands included in said mortgage are situated, ordering and directing the 
county clerks and recorders of such counties to levy and include as part 
of the taxes levied against the membership lands included therein, the 
proportion that such lands shall be liable for such mdebtedness and costs 
so found to be due, which tax thus created shall be collected in whole 
or in part over a period of not to exceed three years, as the court shall 
_In its order direct. 


History: En. Sec. 5, Art. 3, Ch. 152, L. 1921; re-en. Sec. 6418, BR. C. M. 1921. 


6419, Withdrawal of lands—procedure. Any person holding title, or 
evidence of title, to membership lands included in a corporation, or dis- 
trict, organized under the provisions hereof, subsequently desiring to with- 
draw his lands from such corporation, or district, may do so upon present- 
ing to the board of directors his verified petition stating that he is the 
holder of title, or evidence of title, to membership lands included therein, 
particularly describing the same, with a map or plat thereof; that he is 
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desirous of withdrawing from such corporation, or district, and tendering 
to said board the pro rata amount of liability of his lands for all of the 
corporation’s lawfully created and existing lien liabilities, together with 
his pro rata amount of interest due and to become due upon any such 
liabilities to the maturity of the same. If the matters and things set forth 
in said petition shall be true, and said petitioner shall deposit with the 
board his pro rata amount of the liabilities as before herein set out, or 
furnish a receipt for such amount from the mortgage or lienholders, hold- 
ing hens against such lands, the proper officers of the corporation, or 
district, shall make, execute, acknowledge, and deliver a release of said 
lands from incorporation, or district, and its liabilities. Upon presenta- 
tion of such release to the mortgage or lienholder claiming a right against 
said membership lands, they shall furnish their release thereof, which said 
release or releases may be filed and recorded in any county or counties 
in which said lands may be situated. The board of directors and cor- 
porate assets of the corporation shall be responsible to any mortgage or 
henholder and the withdrawee for the payments of such funds on their 
debt or liability. 


History: En. Sec. 6, Art. 3, Ch. 152, L. 1921; re-en. Sec. 6419, R. C. M. 1921. 


6420. Withdrawal—application to court for order. In the event the 
board of directors shall refuse or fail for a period of thirty days to act 
upon such petition of withdrawal, the petitioner shall be entitled to apply 
to the district court in the county wherein said lands, or the larger pro- 
portion of the same, shall be situated, for an order of withdrawal, and 
upon his payment to the clerk of the court for the use and benefit of the 
holders of mortgages or other liens against said corporation or its mem- 
bership lands, of the pro rata amount of his land’s liabilities therefor, he 
shall be entitled to an order of withdrawal and release of his lands from 
said court. The filing with the clerk and recorder of a duly certified copy 
of such order permitting withdrawal, shall operate to release the mem- 
bership lands described therein from any lens of the corporation under 
the provisions hereof. 


History: En. Sec. 7, Art. 3, Ch. 152, L. 1921; re-en. Sec. 6420, R. C. M. 1921. 


6421. Organization of districts by existing associations—procedure. 
Any co-operative, or other corporation, association, society, or group of 
individuals now or heretofore associated together for purposes and objects 
similar to those contemplated by the provisions hereof, desiring to come 
within the provisions hereof, may by resolution of their board of directors, 
direct written notice to be given to each stockholder or member of their 
corporation or group of individuals, of the proposal to organize a cor- 
poration, or district, under the provisions hereof, and request ten or more 
of their members, qualified as herein provided for, to prepare and file in 
such county as they shall select to make their principal place of busi- 
ness, a petition in accordance with the provisions of section 6398. If 
thereafter not less than two-thirds of the stockholders, or members, as 
such, of such co-operative, or other corporation, association, society, or 
group of individuals, shall either file with the corporation, or district, 
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their written consent to such reorganization, or petition to become mem- 
bers thereof, in accordance with the provisions hereof, or both, the board 
of directors, or other governing board of such existing co-operative, or 
other corporation, association, society, or group of individuals, shall be 
authorized to, through proper officers, transfer to such new corporation, 
or district, when organized, their corporate assets, real, personal, and 
mixed. Any stockholder or member of any co-operative or other cor- 
poration or society reorganized under the provisions hereof, consenting to 
such reorganization but not including lands therein, shall be entitled to a 
certificate or shares of stock or other evidence of membership in such 
reorganized corporation, or district, of the par value equal to the value of 
his certificate or shares of stock or membership right in the previous ex- 
isting co-operative or other corporation or society’s assets at the time 
of such reorganization, and shall be to this extent a stockholder or mem- 
ber; provided any stockholder or member of the corporation or group 
of ead aals that are reorganizing shall not be considered as increasing 
the stock of the new corporation, so as to require consent of a majority of 
its members or stockholders to their admission. 
History: En. Sec. 8, Art. 3, Ch. 152, L. 1921; re-en. Sec. 6421, R. C. M. 1921. 


6422. Dissenting stockholders—appraisal value of equity. In the event 
any stockholder or member of such existing co-operative, or other cor- 
poration, association, society, or group of individuals, shall decline to 
consent to such transfer, or refuse to become a member of such new or- 
ganization, he. must, within thirty days from and after receiving written 
notice of the transfer of said assets to the new corporation, or district, 
serve upon the officers of the newly created corporation, or district, and 
file in the district court of the county of its principal place of business, 
his petition, praying for the net value of his equity as a stockholder, or 
member, in said co-operative, or other corporation, association, society, or 
eroup of individuals, in its assets, determined and valued as of the date 
when the said property was transferred by the directors, or executive 
officers, to the new corporation, or district. Upon a failure to, within the 
time and in the manner specified herein, file such claim for appraisal and 
settlement, it shall be forever barred. 

History: En. Sec. 9, Art. 3, Ch. 152, L. 1921; re-en. Sec. 6422, R. C. M. 1921. 


6423. Errors—effect. Mere error or omission in the description of 
any lands, or in the names of any of the holders of title, or evidence of 
title, to lands, shall not operate to render invalid any proceedings here- 
under or to deprive the district court of the subject-matter, unless such 
error or omission shall cause substantial injury. 

History: En. Sec. 10, Art. 3, Ch. 152, L: 1921; re-en. Sec. 6423, R. C. M. 1921. 


6424. Order of court—appeals. Whenever under the provisions hereof 
any application is permitted to be made to the district court, or appeal 
allowed thereto, the action of the district court, upon such application, or 
appeal, shall be final, unless appealed from in accordance with the Code 
of Civil Procedure within sixty days from and after the date of the entry 
of the order or judgment. 

History: En. Sec. 11, Art. 3, Ch. 152, L. 1921; re-en. Sec. 6424, R. C. M. 1921. 
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6425. Existing corporate laws applicable. Except as otherwise herein 
specifically provided, corporations, or districts, organized under the provi- 
sions hereof shall be governed and controlled by the laws relative to 
corporations generally. 


History: En. Sec. 12, Art. 3, Ch. 152, L. 1921; re-en, Sec. 6425, R. C. M. 1921. 


6426. Co-operative agricultural asociations—ownership of enter- 
prises—powers. Any, either co-operative stock or non-profit non-stock, 
agricultural association or company already existing or that may be here- 
after organized under the laws of Montana, may own and operate two or 
more co-operative enterprises in different parts of the state, and may 
exercise and possess the following powers by so providing in their articles 
of incorporation or in their by-laws: 


(a) That all powers of the association members or stockholders shall 
be exercised by duly elected delegates at any meeting of such delegates 
which may be called. They shall elect such officers and transact such 
business in the same manner as the association members or stockholders 
are empowered to do. Such officers and board of directors as the dele- 
gates may elect shall be known as “general officers” or “general board 
of directors.” 


(b) Stockholders or members of such co-operative stock or non-profit 
non-stock agricultural associations or companies shall be grouped into 
“locals” in such districts as the general board of directors may from time 
to time direct. 


_ (ec) Hach local, with territorial limits as determined by the general 
board of directors, shall elect from among its stockholders or members 
one delegate and one alternate to represent the local at any meeting of 
the association or company. Such delegate and alternate shall serve for 
one year. The alternate shall serve as delegate at all meetings where the 
delegate may not. be in attendance. 

(d) Each delegate shall have only one vote, regardless of the num- 
ber of stockholders or members which he may represent. 


History: En. Sec. 1, Ch. 93, L. 1921; re-en. Sec. 6426, R. C. M. 1921. 
6427. Exception. Nothing in this act shall be deemed or construed 


to limit the powers of the board of directors of any corporation. 
History: En. Sec. 2, Ch. 93, L. 1921; re-en. Sec. 6427, R. C. M. 1921. 


CHAPTER 40 
CO-OPERATIVE MARKETING ACT 


Section 6428. Declaration of policy. 
6429. Definitions as used in this act. 
6430. Who may organize. 
6431. Purposes. 


6432. Preliminary investigation. 

6433. Powers of associations. 

6434. Members. 

6435. Articles of incorporation. 

6436. . Amendments to articles of incorporation. 


6437. By-laws. 
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6438. General and special meetings—how called. 

6439. Directors—election—compensation—interest in contracts—vacancies. 

6440. Election of officers. 

6441. Stock—membership certificates—when issued—voting—liability—lm- 
itations on transfer and ownership. 

6442. Removal of officer or director. 


6443. Referendum. 
6444, Marketing contract. 


6445. Report to commissioner of agriculture. 
6446. Contracts and agreements with other associations. 
6447. Association heretofore organized may adopt the Proree of this act. 


6448. Constitutionality. 

6449, Filing fees. 

6449.1. Recording marketing agreements. 

6449.2. Requisites for filing. 

6449.3. Place for filing. 

6449.4. Recording as notice. 

6449.5. Transfer of title effected on recording, when—lien not to extend to 
subsequent product. 

6449.6. Agreements as security for loans—transfer and assignment. 

6449.7. Fees of county clerk—indexing of recorded agreements. 


6428. Declaration of policy. In order to promote, foster, and encourage 
the intelligent and orderly marketing of agricultural products through 
co-operation and to eliminate speculation and waste; and to make the dis- 
tribution of agricultural products as directly as can be efficiently done 
between producer and consumer; to stabilize the ‘marketing problems of 
agricultural products, and to supply to its members necessary equipment, 
this act is passed. 

History: En. Sec. 1, Ch. 233, L. 1921; re-en. Sec. 6428, R. C. M. 1921. 


6429. Definitions as used in this act. 

(a) The term “agricultural products” shall include horticultural, viti- 
cultural, forestry, dairy, livestock, poultry, bee and any farm products; 

(b) The term “member” shall include actual members of associations 
without capital stock and holders of common stock in associations organ- 
ized with capital stock; 

(c) The term “association” means any corporation organized under 
this act; and 

(d) The term “person” shall include individuals, firms, partnerships, 
corporations, and associations. 

Associations organized hereunder shall be deemed non-profit, inasmuch 
as they are not organized to make profits for themselves, as such, or for 
their members, as such, but only for their members as producers. 

This act shall be referred to as the “co-operative marketing act.” 

History: En. Sec. 2, Ch. 233, L. 1921; re-en. Sec. 6429, R. C. M. 1921. 


6430. Who may organize. Five or more persons engaged in the pro- 
duction of agricultural products may form a non-profit co-operative associa- 
tion, with or without capital stock, under the provisions of this act. 


History: En. Sec. 3, Ch. 233, L. 1921; re-en. Sec. 6430, R. C. M. 1921. 


6431. Purposes. An association may be organized to engage in any 
activity in connection with the marketing or selling of the agricultural 
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products of its members, or with the harvesting, preserving, drying, proc- 
essing, canning, packing, storing, handling, shipping, or utilization there- 
of, or the manufacturing or marketing of the by-products thereof; or in 
connection with the manufacturing, selling, or supplying to its members 
of machinery, equipment, or supplies; or the financing of the above- 
enumerated activities; or in any one or more of the activities specified 
herein. 


History: En. Sec. 4, Ch. 233, L. 1921; re-en. Sec. 6431, R. C. M. 1921. 


6432. Preliminary investigation. Every group of persons contemplat- 
ing the organization of an association under this act is urged to com- 
municate with the dean of the state agricultural college, who will inform 
it whatever a survey of the marketing conditions affecting the commodi- 
ties to be handled by the proposed association indicates regarding probable 
success. 


History: En. Sec. 5, Ch. 233, L. 1921; re-en. Sec. 6432, R. C. M. 1921. 


6433. Powers of associations. Each association incorporated under 
this act shall have the following powers: 


(a) To engage in any activity in connection with the marketing, sell- 
ing, harvesting, preserving, drying, processing, canning, packing, storing, 
handling, or utilization of any agricultural products produced or delivered 
to it by its members; or the manufacturing or marketing of the by-products 
thereof; or in connection with the purchase, hiring or use by its members 
of supplies, machinery, or equipment; or in the financing of any such activi- 
ties; or in any one or more of the activities specified in this section. No 
association shall handle the agricultural products of non-members in greater 
volume than that of members. : 

(b) To borrow money and to make advances to members. 

(c) To act as the agent or representative of any member or members 
in any of the above mentioned activities. 

-(d) To purchase or otherwise acquire, and to hold, own, and exercise 
all rights of ownership in, and to sell, transfer, or pledge shares of the 
capital stock or bonds of any corporation or association engaged in any 
related activity or in the handling or marketing of any of the products 
handled by the association. 

(e) To establish reserves and to invest the funds thereof in bonds or 
such other property as may be provided in the by-laws. 

(f) To buy, hold and exercise all privileges of ownership, over such 
real or personal property as may be necessary or convenient for the con- 
ducting and operation of any of the business of the association or inci- 
dental thereto. 

(gz) To do each and every thing necessary, suitable or proper for the 
accomplishment of any one of the purposes or the attainment of any one 
or more of the objects herein enumerated or conducive to or expedient 
for the interest or benefit of the association; and to contract accordingly ; 
and in addition to exercise and possess all powers, rights and privileges 
necessary or incidental to the purposes for which the association is 
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organized or to the activities in which it is engaged; and in addition any 
other rights, powers, and privileges granted by the laws of this state 
to ordinary corporations, except such as are inconsistent with the ex- 
pressed provisions of this act, and to do any such thing anywhere. 


History: En. Sec. 6, Ch. 233, L. 1921; re-en. Sec. 6433, R. C. M. 1921; amd. Sec. 1, 
Ch. 109, L. 1933. 


6434. Members. (a). Under the terms and conditions prescribed in 
its by-laws, an association may admit as members, or issue common stock, 
only to persons engaged in the production of the agricultural products 
to be handled by or through the association, including the lessees and 
tenants of land used for the production of such products and any lessors 
and landlords who receive as rent part of the crop raised on the leased 
premises. 


(b) If a member of a non-stock association be other than a natural 
person, such member may be represented by any individual, associate, 
officer, or member thereof duly authorized in writing. 

(c) One association organized hereunder may become a member or 
stockholder of any other association or associations, organized hereunder. 


History: En. Sec. 7, Ch. 233, L. 1921; re-en. Sec. 6434, R. C. M. 1921. 


6435. Articles of incorporation. Each association formed under this 
act must prepare and file articles of incorporation, setting forth: 


(a) The name of the association ; 

(b) The purposes for which it is formed; 

(c) - The place where its principal business will be transacted ; 
(d) The term for which it is to exist, not exceeding forty years; 


(e) The number of its directors or trustees, which shall not be less 
than five nor more than thirteen, and the names and residences of those 
who are appointed for the first three months and until their successors are 
elected and qualified. 


(f) If organized without capital stock, whether the property rights 
and interest of each member shall be equal or unequal; and if unequal, the 
articles shall set forth the general rule or rules applicable to all members 
by which the property rights and interests, respectively, of each member 
may and shall be determined and fixed and the association shall have the 
power to admit new members who shall be entitled to share in the prop- 
erty of the association with the old members, in accordance with such 
general rule or rules. This provision of the articles of incorporation shall 
not be altered, amended, or repealed except by the written consent or 
vote of three-fourths of the members. 


(g) The articles must be subscribed by the incorporators and acknowl- 
edged by one of them before an officer authorized by the law of this 
state to take and certify acknowledgments of deeds and conveyances; and 
shall be filed in accordance with the provisions of the general corporation 
law of this state, and when so filed the said articles of incorporation, or 
certified copies thereof, shall be received in all the courts of this state, 
and other places, as prima facie evidence of the facts contained therein, 
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and of the due incorporation of such association. A certified copy of the 
articles of incorporation shall also be filed with the dean of the state 
college of agriculture. 


History: En. Sec. 8, Ch. 233, L. 1921; re-en. Sec. 6435, R. C. M. 1921. 


6436. Amendments to articles of incorporation. The articles of incor- 
poration may be altered or amended at any regular meeting or at any 
special meeting called for that purpose. An amendment must first be ap- 
proved by two-thirds of the directors and then adopted by a vote repre- 
senting a majority of all the members of the association. Amendments to 
the articles of incorporation when so adopted shall be filed in accordance 
with the provisions of the general corporation law of this state. 


History: En. Sec. 9, Ch. 233, L. 1921; re-en. Sec. 6436, R. C. M. 1921. 


6437. By-laws. Each association incorporated under this act must, 
within thirty days after its incorporation, adopt for its government and 
management a code of by-laws, not inconsistent with the powers granted 
by this act. A majority vote of the members or stockholders, or their 
written assent, is necessary to adopt such by-laws. Each association under 
its by-laws may also provide for any or all of the following matters: 


(a) The time, place and manner of calling and conducting its meetings. 
(b) The number of stockholders or members constituting a quorum. 


(c) The right of members or stockholders to vote by proxy or by 
mail or by both, and the conditions, manner, form, and effects of such votes. 


(d) The number of directors constituting a quorum. 


(e) The qualifications, compensation and duties and term of office of 
directors and officers; time of their election and the mode and manner 
of giving notice thereof. 


(f) Penalties for violations of the by-laws. 


(¢) The amount of entrance, organization and membership fees, if 
any; the manner and method of collection of the same, and the purposes 
for which they may be used. 


(h) The amount which each member or stockholder shall be required 
to pay annually or from time to time, if at all, to carry on the business 
of the association, the charge, if any, to be paid by each member or stock- 
holder for services rendered by the association to him and the time of 
payment and the manner of collection; and the marketing contract between 
the association and its members or stockholders which every member or 
stockholder may be required to sign. 

(i) The number and qualification of members or stockholders of the 
association and the conditions precedent to membership or ownership of 
common stock; the method, time, and manner of permitting members to 
withdraw or the holders of common stock to transfer their stock; the 
manner of assignment and transfer of the interest of members, and the 
shares of common stock; the conditions upon which, and the time when 
membership of any member shall cease. The automatic suspension of the 
rights of a member when he ceases to be eligible to membership in the 
association, and mode, manner, and effect of the expulsion of a member; 
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manner of determining the value of a member’s interest and provision 
for its purchase by the association upon the death or withdrawal of a 
member or stockholder or upon the expulsion of a member or forfeiture 
of his membership, or at the option of the association, by conclusive ap- 
praisal by the board of directors. In case of the withdrawal or expulsion 
of a member the board of directors shall equitably and conclusively 
appraise his property interests in the association and shall fix the amount 
thereof in money, which shall be paid to him within one year after such 
expulsion or withdrawal. 

History: En. Sec. 10, Ch. 233, L. 1921; re-en. Sec. 6437, R. C. M. 1921. 


6438. General and special meetings—how called. In its by-laws each 
association shall provide for one or more regular meetings annually. The 
board of directors shall have the right to call a special meeting at any 
time and ten per cent. of the members or stockholders may file a petition 
stating the specific business to be brought before the association and 
demand a special meeting at any time. Such meeting must thereupon be 
called by the directors. Notice of all meetings, together with a statement 
of the purposes thereof, shall be mailed to each member at least ten days 
prior to the meeting; provided, however, that the by-laws may require 
instead that such notice may be given by publication in a newspaper of 
general circulation, published at the principal place of business of the 
association. 

History: En. Sec. 11, Ch. 233, L. 1921; re-en. Sec. 6438, R. C. M. 1921. 


6439. Directors—election—compensation—interest in contracts—vacan- 
cies. The affairs of the association shall be managed by a board of not 
less than five directors, elected by the members or stockholders from their 
own number. The by-laws may provide that the territory im which the 
association has members shall be divided into districts and that the directors 
shall be elected according to such districts. In such a case the by-laws 
shall specify the number of directors to be elected by each district, the 
manner and method of reapportioning the directors and of redistricting the 
territory covered by the association. The by-laws may provide that pri- 
mary elections should be held in each district to elect the directors ap- 
portioned to such districts and the result of all such primary elections 
must be ratified by the next regular meeting of the association. 

An association may provide a fair remuneration for the time actually 
spent by its officers and directors in its service. No director, during the 
term of his office, shall be a party to a contract for profit with the asso- 
ciation differmg in any way from the business relations accorded regular 
members or holders of common stock of the association, or to any other 
kind of contract differing from terms generally current in that district. 

When a vacancy on the board of directors occurs, other than by expira- 
tion of term, the remaining members of the board, by a majority vote, 
shall fill the vacancy, unless the by-laws provided for an election of 
directors by district. In such a ease the board of directors shall immediately 
eall a special meeting of the members or stockholders in that district to 
fill the vacancy. 

History: En. Sec. 12, Ch. 233, L. 1921; re-en. Sec. 6439, R. C. M. 1921. 
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6440. Election of officers. The directors shall elect from their number 
a president and one or more vice-presidents. They shall also elect a secre- 
tary and treasurer, who need not be directors, and they may combine the 
two latter offices and designate the combined office as secretary-treasurer. 
The treasurer may be a bank or any depositary, and as such shall not 
be considered as an officer, but as a function of the board of directors. 
In such case the secretary shall perform the usual accounting duties of 
the treasurer, excepting that the funds shall be deposited only as au- 
thorized by the board of directors. 


History: En. Sec. 13, Ch. 233, L. 1921; re-en. Sec. 6440, R. C. M. 1921. 


6441. Stock—membership certificates—when issued—voting—liability 
—limitations on transfer and ownership. When a member of an associa- 
tion established without capital stock, has paid his membership fee in full, 
he shall receive a certificate of membership. 

No association shall issue stock to a member until it has been fully paid 
for. The promissory notes of the members may be accepted by the asso- 
elation as full or partial payment. The association shall hold the stock 
as security for the payment of the note, but such retention as security 
shall not affect the members’ right to vote. 


Except for debts lawfully contracted between him and the association, 
no member shall be liable for the debts of the association to an amount 
exceeding the sum remaining unpaid on his membership fee or his sub- 
scription to the capital stock, including any unpaid balance on any prom- 
issory notes given in payment thereof. 


No stockholder of a co-operative association shall own more than one- 
twentieth of the issued common stock of the association; and an associa- 
tion, in its by-laws, may limit the amount of common stock which one 
member may own to any amount less than one-twentieth of the issued 
common stock. 


No member or stockholder shall be entitled to more than one vote. 


The by-laws shall prohibit the transfer of the common stock of the 
association to persons not engaged in the production of the agricultural 
products handled by the association, and such restrictions must be printed 
upon every certificate of stock subject thereto. 

The association may at any time, except when the debt of the associa- 
tion exceeds fifty per cent. of the assets thereof, buy in or purchase its 
common stock at book value thereof as conclusively determined by the 
board of directors and pay for it in cash within one year thereafter. 


History: En. Sec. 14, Ch. 233, L. 1921; re-en. Sec. 6441, R. C. M. 1921. 


6442, Removal of officer or director. Any member may bring charges 
against an officer or director by filing them in writing with the secretary 
of the association, together with a petition signed by ten per cent. of 
the members, requesting the removal of the officer or director in ques- 
tion. The removal shall be voted upon at the next regular or special 
meeting of the association and, by a vote of a majority of the members, 
the association may remove the officer or director and fill the vacancy. 
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The director or officer against whom such charges have been brought 
shall be informed in writing of the charges previous to the meeting and 
shall have an opportunity at the meeting to be heard in person or by 
counsel and to present witnesses; and the person or persons bringing the 
charges against him shall have the same opportunity. 


In ease the by-laws provide for election of directors by districts with 
primary elections in each district, then the petition for removal of a 
director must be signed by twelve per cent. of the members residing in 
the district from which he was elected. The board of directors must call 
a special meeting of the members residing in that district to consider the 
removal of the director. By a vote of the majority of the members of that 
district, the director in question shall be removed from office. 


History: En. Sec. 15, Ch. 233, L. 1921; re-en. Sec. 6442, R. C. M. 1921. 


6443. Referendum. Upon demand of forty per cent. of the entire 
board of directors any matter that has been approved or passed by the 
board must be referred to the entire membership or the stockholders for 
decision at the next special or regular meeting; provided, however, that 
a special meeting may be called for the purpose. 


History: En. Sec. 16, Ch. 233, L. 1921; re-en. Sec. 6443, R. C. M. 1921. 


6444, Marketing contract. The association and its members may make 
and execute marketing contracts, requiring the members to sell, for any 
period of time, not over ten years, all or any specified part of their agri- 
cultural products or specified commodities exclusively to or through the 
association or any facilities to be created by the association. The contract 
may provide that the association may sell or resell the products of its: 
members with or without taking title thereto; and pay over to its mem- 
bers the resale price, after deducting all necessary selling, overhead and 
other costs and expenses. 


The by-laws and the marketing contract may fix, as liquidated damages, 
specific sums to be paid by the member or eteekenelaet to the association 
upon the breach by him of any provisions of the marketing contract 
regarding the sale or delivery or withholding of products and may further 
provide that the member will pay all costs, premiums. for bonds, expenses 
and fees in case any action is brought upon the contract by the associa- 
tion, and any such provisions shall be valid and enforceable in the courts 
of this state. 


In the event of any such breach or threatened breach of such market- 
ing contract by a member, the association shall be entitled to an injunc- 
tion to prevent the further breach of the contract, and to a decree of spe- 
cific performance thereof. Pending the adjudication of such an action and 
upon filing a verified complaint showing the breach or threatened breach, 
and upon filing a sufficient bond, the association shall be entitled to a 
temporary restraining order and preliminary injunction against the member. 


History: En. Sec. 17, Ch. 233, L. 1921; re-en. Sec. 6444, R. C. M. 1921. 


6445. Report to commissioner of agriculture. Each association formed 
under this act shall make an annual report to the commissioner of agri- 
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eulture on forms furnished by him, setting forth the name of such asso- 
ciation, its principal place of business; a statement of its business opera- 
tions during the period covered by such report, showing the amount of 
capital stock paid up and the number of stockholders of a stock association 
or the number of members and amount of membership fees received if a non- 
stock association; the total expenses of operations; the volume of business 
transacted; the amount of its indebtedness or liability; and its balance 
sheets. 


History: En. Sec. 18, Ch. 233, L. 1921; re-en. Sec. 6445, R. C. M. 1921; amd. Sec. 1, 
Ch. 144, L. 1923. 


6446. Contracts and agreements with other associations. Any asso- 
ciation may, upon resolution adopted by its board of directors, enter into 
all necessary and proper stipulations, agreements, and contracts and ar- 
rangements with any other co-operative corporation, association or associ- 
ations, formed in this or in any other state, for the co-operative and 
more economical carrying on of its business, or any part or parts thereof. 
Any two or more associations may, by agreement between them, unite 
in employing and using or may separately employ and use the same 
methods, means, and agencies for carrying on and conducting their re- 
spective businesses. , 


History: En. Sec. 19, Ch. 233, L. 1921; re-en. Sec. 6446, R. C. M. 1921. 


6447. Association heretofore organized may adopt the provisions of 
this act. Any corporation or association organized under previously exist- 
ing statutes, may by a majority vote of its stockholders or members be 
brought under the provisions of this act by limiting its membership and 
adopting the other restrictions as provided herein. It shall make out in 
duplicate a statement signed and sworn to by its directors, upon forms 
supplied by the corporation commissioners, to the effect that the corpora- 
tion or association has by a majority vote of its stockholders or members 
decided to accept the benefits and be bound by provisions of this act. 
Articles of incorporation shall be filed as required in section 6435, except 
that they shall be signed by the members of the board of directors. The 
filing fee shall be the same as for filing an amendment to articles of in- 
corporation. 


History: En. Sec. 20, Ch. 233, L. 1921; re-en. Sec. 6447, R. C. M. 1921. 

6448. Constitutionality. If any section of this act shall be declared 
unconstitutional for any reason, the remainder of the act shall not be 
affected thereby. 

History: En. Sec. 21, Ch. 233, L. 1921; re-en. Sec. 6448, R. C. M. 1921. 

6449. Filing fees. For filing articles of incorporation an association 


organized hereunder shall pay to the secretary of state, five dollars; and 
for filing an amendment to the articles, two and 50/100 dollars. 


History: En. Sec. 22, Ch. 233, L. 1921; re-en. Sec. 6449, R. C. M. 1921. 
6449.1. Recording marketing agreements. Any co-operative marketing 


association organized under the laws of this state, or doing business in 
this state pursuant to the laws of this state, may file for record its market- 
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ing agreements covering livestock, increase, wool, and other livestock prod- 
ucts as hereinafter provided. 


History: En. Sec. 1, Ch. 34, L. 1927. 


6449.2. Requisites for filing. Such agreements shall be eligible for 
filing for record without being acknowledged before a notary public or 
other officer, or without any affidavit of good faith or other formality, 
but shall be signed by the member of the association, and in the name of 
the association, by a duly authorized officer of the association, and the 
corporate seal of the association shall be affixed. 

History: En. Sec. 2, Ch. 34, L. 1927. 


6449.3. Place for filing. Such agreements shall be filed in the office 
of the county clerk and recorder in the county where such livestock or 
livestock product is located on the date such agreement is so filed for 
record. 


History: En. Sec. 3, Ch. 34, L. 1927. 


6449.4. Recording as notice. Such recordation shall operate as con- 
structive notice of the agreement and of the rights of the association and 
of its successors and assigns, as specified in the agreement and in this act. 

History: En. Sec. 4, Ch. 34, L. 1927. 


6449.5. Transfer of title effected on recording, when—lien not to 
extend to subsequent product. In case such marketing agreement speci- 
fies that the member has agreed to sell, and the association has agreed to 
buy, the product specified in the agreement, produced by or for such 
member during a period of time in said agreement designated; and such 
agreement further provides that the association shall have the absolute 
title to such product, and the right to enforce specific performance of 
the agreement, and the power to borrow money thereon for any purpose 
of the association, and that the association shall have all rights of own- 
ership of such product without limitation, including the right to sell or 
pledge for its own account, or as security for its own debts or otherwise, 
then such agreement, when so filed for record, shall operate to convey and 
transfer to such association full title to and possession of such product cov- 
ered thereby, and any possession by the member thereafter shall be only 
as custodian for such association. It is further provided that such agree- 
ment shall not apply or constitute any lien or encumbrance on any product 
derived subsequent to the term therein specified, and no release or satis- 
faction of such an agreement need be filed for record. 

History: En. Sec. 5, Ch. 34, L. 1927. 


6449.6. Agreements as security for loans—transfer and assignment. It 
is further provided that such association shall have full power to transfer 
and assign all of its rights under such co-operative marketing agreement, 
containing the provisions specified in the preceding section hereof, as 
security for loans obtained by it. Such transfer and assignment may be 
by endorsement on the marketing agreement so filed for record, or may 
be made by separate document which shall adequately describe the said 
marketing agreement, or the various agreements, covered thereby. Any 
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such assignment shall be eligible for record in the same manner as is 
herein provided for recording of co-operative agreements. Such assign- 
ments need not be acknowledged before a notary public or other officer, 
nor contain any affidavit of good faith or other formality, but shall be 
signed in the name of the association by a duly authorized officer of the 
association and the corporate seal of the association shall be affixed. 
The assignee under any such assignment shall be subrogated to all the 
rights of the association under said co-operative marketing agreements, 
and the provisions of this act. 


History: En. Sec. 6, Ch. 34, L. 1927. 


6449.7. Fees of county clerk—indexing of recorded agreements. The 
fees payable to the county clerk and recorder shall be as follows: fifty 
cents for each agreement so filed for record; fifty cents for each certificate 
of prior liens and mortgages; fifty cents for certifying to copy of market- 
ing agreement so filed for record; fifty cents for each assignment which is 
filed separate from the marketing agreement or agreements covered there- 
by. The county clerk and recorder shall index such agreements and 
assignments in the index of chattel mortgages. 

History: En. Sec. 7, Ch. 34, L. 1927. 


CHAPTER 41 
INCORPORATION OF COLLEGES AND SEMINARIES 


Section 6450. How incorporated. 
6451. Articles of incorporation—contents. 
6452. Board of trustees—term—quorum—powers. 


6450. How incorporated. Any number of persons who desire to estab- 
lish a college or seminary of learning may incorporate themselves as pro- 
vided in this part. 


History: Ap. p. Sec. 1, p. 44, L. 1883; 4221, Rev. C. 1907; re-en. Sec. 6450, 
re-en. Sec. 619, 5th Div. Comp. Stat. 1887; R.C. M. 1921. Cal. Civ. C. Sec. 649. 
amd. Sec. 750, Civ. C. 1895; re-en. Sec. 


6451. Articles of incorporation—contents. In lieu of the requirements 
of section 5905 of this code, the articles of incorporation must contain: 

1. The name of the corporation; 

2. The purposes for which it was organized ; 

3. The place where the college or seminary is to be conducted ; 

4. The number of its trustees, which shall not be less than three nor 
more than thirteen, and the names and residences of the trustees. The 
term for which the trustees named and their successors are to hold office 
may also be stated. If it is desired that the trustees or any portion of 
them shall belong to any organization, society, or church, such limitation 
shall be stated; 

5. The names of those who have subscribed money or property to 
assist in founding the seminary or college, together with the amount of 
money and description of property subscribed. 


History: Ap. p. Sec. 3, p. 44, L. 1883; 4222, Rev. C. 1907; re-en. Sec. 6451, 
re-en. Sec. 621, 5th Div. Comp. Stat. 1887; R. C. M. 1921. Cal. Civ. C. Sec. 649. 
amd. Sec. 751, Civ. C. 1895; re-en. Sec. 
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6452. Board of trustees—term—quorum—powers. Unless otherwise 
provided in the articles of incorporation, the board of trustees must, as 
soon as organized, so classify themselves that one-third of their number, 
as near as possible, must go out of office every year, and thereafter the 
trustees shall hold office for three years. A majority of the trustees con- 
stitute a quorum for the transaction of business, and the office of the 
corporation must be at the college or seminary. 


The trustees have power: 


1. To elect, by ballot, annually one of their number as president, and 
another as secretary; also any person as treasurer of the board; 

2. Upon the death, removal out of the state, or other vacancy in the 
office, or expiration of the term of any trustee, to elect another in his 
place. If such corporation is formed under the patronage or authority of 
a church organization, the trustees may be elected by the presbytery, con- 
ference, convocation, or other ruling body of such church. If formed 
by a society, then by the members of the society ; 

3. To elect additional trustees; provided, the whole number elected 
must never exceed thirteen at any one time; 

4. To declare vacant the seat of any trustee’ who absents himself from 
eight successive meetings of the board; 

3). To receive and hold, by purchase, gift, devise, bequest, or grant, 
real estate or personal property for educational purposes connected with 
the corporation, or for the benefit of the institution; 

6. .To sell, mortgage, lease, contract, and otherwise use and dispose 
of the property of the corporation in such manner as they shall deem 
conducive to the prosperity of the corporation ; 

7. To direct and prescribe the course of study and discipline to be 
observed in the college or seminary ; 


8. To appoint a president of the college or seminary, who shall hold 


_ his office during the pleasure of the trustees ; 


9. To appoint such professors, tutors, and other officers as they shall 
deem necessary, who shall hold their offices during the pleasure of the 
trustees ; 


10. To grant such literary honors as are usually granted by any uni- 
versity, college, or seminary of learning in the United States, and in 
testimony thereof to give suitable diplomas under their seal, and signature 
of such officers of the corporation and the institution as they may deem 
expedient ; | 

11. To fix salaries of the president, professors, and other officers and 
employees of the college or seminary; 

12. To make all by-laws and ordinances necessary and proper to carry 
into effect the preceding powers and necessary to advance the interests 
of the college or seminary; provided, that no by-law or ordinance shall 
conflict with the constitution or laws of the United States, or of this state. 

History: En. Sec. 752, Civ. C. 1895; re-en. Sec. 4233, Rev. C. 1907; re-en. Sec. 6452, 
R. C. M. 1921. Cal. Civ. C. Sec. 650. 
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CHAPTER 42 


INCORPORATION OF RELIGIOUS, SOCIAL, AND BENEVOLENT 
CORPORATIONS 
Section 6453. Incorporation of churches, charities, benevolent and fraternal societies. 
6454. Resolution authorizing incorporation—form—powers of trustees. 
6455. Number of directors—articles of incorporation—powers. 
6456. By-laws, matters which may be embraced in. 
6457. Incorporation of church or religious societies. 
6458. Power to mortgage or sell property. 


6459. Religious organizations—incorporation, power, and management of dio- 
cesan corporation. 


6460. Formation and powers of parish or local religious corporations. 
6461. Repeal or modification of existing laws. 


6453. Incorporation of churches, charities, benevolent and fraternal °!°* 4.4 
societies. Associations or persons where pecuniary profit is not the object, ceo hene ¢| 
for the purpose of establishing and conducting churches, hospitals, lyce- 
ums, musical and scientific societies, libraries, lodges of Free and Accepted onic. 357 
Masons, Independent Order of Odd Fellows, Independent Order of Good 143 P.(2d) 560 
ihagsliee granges of Patrons of aebanae and all other associations, | «453 
societies, and orders of like character, and social clubs and agricultural emender 283 
societies, stockgrowers’ associations, ane other associations of like char- yee: 1B os 
acter, iading local, independent, and subordinate organizations, as well 
as state, respectively, supervisory, governing, and grand organizations 
and bodies of any such associations, society, or order, or for the purpose 
of establishing public or private charities or hoth, or for any other lawful 
purpose, may become pipe: Gomi upon complying with the provisions of 
this chapter. 


History: Earlier acts regulating cor- This section en. by Ch. 70, L. 1903; 
perations of this class were Secs. 1-7, pp. re-en. Sec. 4224, Rev. C. 1907; re-en. Sec. 
49-51, L. 1879; ap. Secs. 292-298, 5th Div. 6453, R. C. M. 1921; amd. Sec. 1, Ch. 112, 
Rev. Stat. 1879; re-en. Secs. 670-676, 5th IL. 1923. Cal. Civ. C. Sec. 593. 

Div. Comp. Stat. 1887; amd. as Secs. 860- 
865, Civ. C. 1895. 


6454. Resolution authorizing incorporation—form—powers of trustees. (6454 


a te 4 : Rel matter 
It shall be lawful for any such association or persons as provided in the s.1. °45 c. 142 


preceding section at any regular meeting thereof; or at a special meeting ppa7s281 

for that purpose called, to adopt, by a vote of two-thirds of the members ,., 

thereof then present, a resolution to the following effect: Peete oa 
“Resolved. That the trustees of this (church, synod, presbytery, con- Sec. 2, p. 584 

ference, assembly, lodge, grand lodge, or other association, as the case 

may be), to-wit: (A, B, C, D, etc., giving the names of the duly elected 

trustees or directors) be and are hereby authorized to incorporate this 

(church, synod, presbytery, conference, assembly, lodge, grand lodge, or 

other association, as the case may be), and for that purpose to file with 

the proper officer articles of incorporation as required by law.” The 

trustees or directors named in such resolution must conduct the affairs 

of the corporation so formed until their successors are elected and quali- 

fied. In case two or more of the associations mentioned in this chapter 

own or are desirous of owning real or personal property conjointly, and 

managing the same conjointly, where pecuniary profit is not the object, 

they may each, by resolution adopted in the same manner as hereinabove 
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6455 
provided in this section, instruct their trustee or director, or trustees 
or directors respectively, to act in conjunction in incorporating under 
the provisions of this chapter and in the articles of incorporation, or in 
their respective by-laws, may provide for the annual election of the 
trustees of the corporation who shall succeed those named in the articles of 
incorporation. In case three or more persons are desirous of forming a 
corporation under the provisions of this act for charitable or benevolent 
purposes and where pecuniary profit is not the object, they may by reso- 
lution-adopted and prescribed by them set forth the purposes and objects 
of such benevolent corporation designating the number and term of the 
trustees and authorize the trustees named in such resolution to file articles 
of incorporation as provided in. this act. 


Vol. III. p. 358| 
6453-64ul | 
143 P. (2d) 560, 


History: Earlier acts regulating cor- Operation and Effect 


porations of this class were Secs. 1-7, pp. 
49-51, L. 1879; ap. Secs. 292-298, 5th Div. 
Rev. Stat. 1879; re-en. Sec. 670-676, 5th 
Div. Comp. Stat. 1887; amd. as Secs. 860- 
865, Civ. C. 1895. 

This section en. by Ch. 70, L. 1903; 


re-en. Sec. 4225, Rev. C. 1907; amd. Sec. 1, 
Ch. 101, L. 1909; re-en. Sec. 6454, R. C. M. 


Held that a religious society, organized 
and having its domicile in the state of 
Minnesota may, under the laws of that 
state, similar to those of Montana as set 
out in this section and the one following, 
take a bequest made to it by a resident 
testator, capable of making the will. In 
re Hauge’s Estate, 92 M 36, 42, 9 P 2d 


1921; amd. Sec. 2, Ch. 112, L. 1923. 1065. 
pe se | 6455. Number of directors—articles of incorporation—powers. The 
oie ee 144 trustees or directors, of whom there must not be less than three and not 
pp. 278-281 | more than thirteen in the aggregate, named in such resolution or resolutions, 
aes _ may thereupon make, file, and record in the office of the county clerk 
Amended al of the county where such association or associations Is or are located, if 
Sec. 3,p. 586. Such association or associations be local or subordinate associations, or in 


' the office of the secretary of state, if such association be a state, repre- 
sentative, supervisory, governing, or grand organization or body, articles 
of incorporation, and must attach to such articles a copy of the resolution 
or resolutions provided for in the preceding section, certified to by the 
president or other presiding officer, and the secretary or other recording 
officer of such meeting or other meetings. In leu of the requirements 
of section 5905, of this code, such articles of incorporation must contain 
the following: 

1. The name of the corporation. 

2. The purpose for which it is organized. 

3. The number of trustees or directors for the first year of the cor- 
porate existence of such incorporation. 

: Corporations so organized may have continual succession, have a com- 
mon seal, elect all necessary officers, adopt by-laws not inconsistent with 
law, and enforce the same by appropriate penalties, and have the same 
rights as other corporations in prosecuting and defending suits at law; 
may take and hold by purchase, gift, devise, or bequest, either real or 
personal property or both, or carry out the obligations or provisions of 
any trust imposed by will or deed of trust, or otherwise, where the trust 
is created for any charitable purpose, public or private, and where the 
same is not repugnant to any law of this state, or may give away, or other- 
wise dispose of, any property of any kind for the purposes of dispensing 
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charity either public or private or for any helpful, worthy or lawful vol. 11, p. 359 


object contemplated by the provisions of this act, and may use or dispose 6453-6461 $3 


of any property of any kind for the purposes only for which such corpora- 
tion was formed. 


History: Earlier acts regulating cor- This section en. by Ch. 70, L. 1903; 
porations of this class were Secs. 1-7, pp. re-en. Sec. 4226, Rev. C. 1907; amd. Sec. 
49-51, L. 1879; ap. Secs. 292-298, 5th Div. 1, Ch. 101, L. 1909; re-en. Sec. 6455, 
Rev. Stat. 1879; re-en. Sec. 670-676, 5th RR. C. M. 1921; amd. Sec. 3, Ch. 112, L. 
Div. Comp. Stat. 1887; amd. as Secs. 860- 1923. 

865, Civ. C. 1895. 


6456. By-laws, matters which may be embraced in. Corporations or-{° 


ganized for purposes other than profit may, in their by-laws, ordinances, 21. 45 ¢. 142 


constitutions, or articles of incorporation, in addition to the provisions in pp: 278-281 
the Pee dine section, provide for: | 


| 6456 
1. The qualification of members, mode of reed and terms of ad- ee qe 
mission to membership ; | See. 1, p. 177 


2. The fees of admission and dues to be paid into their treasury by 
members; _ 

3. The number of members that constitutes a quorum at any meeting 
of the corporation, and an election of officers of the corporation by a 
meeting so constituted shall be as valid as if there had been a majority 
of the members present thereat and voting; 

4. The expulsion and suspension of members for misconduct or non- 
payment of dues; also for restoration to membership ; 

5. Contracting, securing, paying, and limiting the amount of their in- 
debtedness ; 

6. Other regulations, not repugnant to the constitution or laws of the 
state and consonant with the objects of the corporation. 


History: Earlier acts regulating cor- This section en. by Ch. 70, L. 1903; 
porations of this class were Secs. 1-7, pp. re-en. Sec. 4227, Rev. C. 1907; re-en. Sec. 
49-51, L. 1879; ap. Secs. 292-298, 5th Div. 6456, R. C. M. 1921. 

Rev. Stat. 1879; re-en. Sec. 670-676, 5th 
Div. Comp. Stat. 1887; amd. as Secs. 860- 
865, Civ. C. 1895. 


6457. Incorporation of church or religious societies. The representa- Rae 
tive body of any church or religious society in this state, such as con- SL. 247. C.283 


ference, synod, convocation, convention, or the like, may elect not less than bis sare anaes 
three of its members of such church or religious society as trustees, with 
authority to form a corporation for holding and administering all trust 
funds for general or special purposes, or for holding the legal title to 
real estate for use and in trust for the said church or society, or any 
congregation or parish thereof, and for conducting and transacting the 
business affairs of such church or religious society, or any congregation 
or parish thereof; and any church or religious society may authorize the 
formation of as many corporations of this character as may be deemed 
necessary and proper for this purpose. Such persons so appointed as 
trustees must thereupon make, execute, acknowledge, and file articles of 
incorporation in the office of the county clerk and recorder of the county 
wherein such business is to be transacted, and a certified copy thereof in 
the office of the secretary of the state of Montana. Such articles may 
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Vol. IIT, 360 contain the statements set forth in section 6455. There must be attached to 
a ea fe the articles of incorporation a transcript of the record of their election as 
such trustees, certified to by the presiding and recording officer of the 
body by which they are elected, and thereupon such persons and their 
successors in office shall become a body politic and corporate, and shall 
have and exercise the powers set forth in the two preceding sections, and 
such corporation may, also, in its by-laws or articles of incorporation, 
provide for the number, name, or designation of its officers, their qualifica- 
tions, duties, terms of office, and manner and time of election or appoint- 

ment. 


History: Earlier acts regulating cor- This section en. by Ch. 70, L. 1903; 
porations of this class were Secs. 1-7, pp. re-en. Sec. 4228, Rev. C. 1907; re-en. Sec. 
49-51, L. 1879; ap. Secs. 292-298, 5th Div. 6457, R. C. M. 1921. 

Rev. Stat. 1879; re-en. Sec. 670-676, 5th 
Div. Comp. Stat. 1887; amd. as Secs. 860- 
865, Civ. C. 1895. 


} 6458. Power to mortgage or sell property. Corporations of this char- 
Ret. to acter mentioned in this chapter, heretofore organized or that may be here- 
oe. 1p 583 | after organized, may mortgage or sell real and personal property held 
| by them in such way and through such officers as may be authorized by 

their constitutions, by-laws, or resolutions. E 


History: Earlier acts regulating cor- This section en. by Ch. 70, L. 1903; re-en. 
porations of this class were Secs, 1-7, pp. Sec. 4229, Rev. C. 1907; re-en. Sec. 6458, 
49-51, L. 1879; ap. Secs. 292-298, 5th Div. R. C. M. 1921. 

Rev. Stat. 1879; re-en. Sec. 670-676, 5th 
Div. Comp. Stat. 1887; amd. as Secs. 860- 
865, Civ. C. 1895. 


6459 | 6459. Religious organizations—incorporation, power, and management 
- 0 | e ° . . . . . * 
SL. 47, ¢.283, of diocesan corporation. Religious corporations partaking, holding, receiv- 


Sec. 1, p. 583 


ing, and disposing of any real or personal property for the use and benefit 
of any diocese now or hereafter existing of any religious denomination — 
in the state, and for administering the temporalities thereof, and for the 
further purposes, and with the powers hereinafter specified, may be created 
in the manner and with the powers, privileges, and franchises herein stated, 
to-wit: | 

The bishop of any diocese in which any such corporation is to be 
located may associate with himself the vicar-general and chancellor of 
such diocese, if such dignitaries or officers there be in his denomination, 
and if not, then such dignitaries or officers as may be next in order to 
him, according to the rules or organization of his denomination, and two 
in number, and in any such case these three, or a majority of them, may 
designate and associate with themselves, or may cause to be selected, in 
accordance with the rules of any such denominations to which they may 
belong, two other members of the same religious denomination, and resi- 
dents of such diocese, and upon adopting, signing, and acknowledging, in 
duplicate, a certificate, or articles of incorporation, reciting the facts of 
the association, and of the selection and designation of such two additional 
persons, and containing the same general purpose, and place of location 
of such corporation, and filing of one of said duplicates in the office of 
the county clerk and recorder of the county in which the place of location 


360 


Ch. 42 RELIGIOUS CORPORATIONS 6459 


of such corporation is to be situated, and the other in the office of the 
secretary of state of this state; the said five persons and their successors 
in office shall become a corporation, with power to take, hold, receive, 
and dispose of any real or personal property, or both, for the use and 
berefit of such diocese, and for the use and benefit of the religious denom- 
ination therein, constituting sucn diocese, and to administer the temporali- 
ties of such diocese, and to establish and conduct schools, seminaries, 
colleges, and any benevolent, charitable, religious, or missionary work, or 
society or such religious denominations within such diocese, with all the 
powers and privileges of religious corporations, and shall be capable of 
suing and being sued, holding, purchasing, and receiving title by devise, 
gift, grant, or otherwise, of and to any property, real or personal, and 
shall have power to mortgage, sell, and convey the same, or any part 
thereof, and may adopt and establish by-laws, and make all rules and 
regulations deemed by them necessary or expedient for the management 
of its affairs in accordance with law. The persons who may hold the office 
respectively of bishop, vicar-general, and chancellor in such denomination, 
within and for such diocese, and their successors in office, or the two 
persons who may hold offices next in rank to that of bishop in any 
denomination, not having offices or dignitaries designated by name as 
viear-general or chancellor, shall, by virtue of their respective offices, 
always be members of such corporation, but on ceasing to hold such 
office, the corporate membership of each shall at once cease; the term of 
office of such two persons selected and designated as aforesaid, in addition 
to the bishop, and two other officers or dignitaries, shall be two years 
from the time of their appointment, and until their respective successors 
are chosen, and have accepted such office. The successors, respectively, of 
such two persons so selected by the said bishop, vicar-general, and chan- 
cellor, and so signing such articles of incorporation, or corporators, shall, 
unless otherwise provided in the articles of incorporation, always‘be chosen 
by the said other three corporators, namely, the bishop, vicar-general, 
and chancellor, or by any two of them in the case of any denomination 
having dignitaries designated by these names, and wherever a vacancy 
shall oceur in such membership as to any such corporator so selected, and 
as often as any such vacancy shall, for any cause, occur, whether by ex- 
piration of term, by resignation, death, or otherwise, the aforesaid three 
official corporators shall have power to fill such vacaney; provided, how- 
ever, that in any denomination having a bishop, but not having a viear- 
general or chancellor, by such name designated, then these powers shall 
be exercised by the bishop, and the other official corporators, or any two 
of them. Every such appointment shall be in writing and entered of 
record in the minutes of the corporation, and such appointees shall be 
members of such religious denomination, and residents of the diocese in 
which the corporation is located. Any corporator so selected may at any 
time resign, and thereby cease to be a member of such corporation. Such 
resignation and its acceptance shall be entered on the minutes of said cor- 
poration. In case of vacancy in the office of bishop, or of a temporary 
suspension of his powers to act, the administrator of the diocese, or such 
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other person as may be appointed, according to the rules of the particular 
denomination, to preside over and administer the spiritual and temporal 
affairs of the diocese during such vacancy, or suspension of powers of the 
bishop, and while he is such administrator or appointee shall be a member 
of said corporation with all the powers of such corporator that are by this 
act vested in such bishop, and may act in his place and stead, but his mem- 
bership shall at once cease whenever such vacancy in the office of bishop 
shall be filled, or such bishop shall be no longer incapacitated to act by rea- 
son of such suspension of his authority. Any member of such corpora- 
tion may, by. writing signed by him, appoint a proxy to represent and act 
for him, and in his name and stead to vote at any meeting of such corpora- 
tion. 
History: En. Sec. 1, Ch. 87, L. 1913; re-en. Sec. 6459, R. C. M. 1921. 


6460. Formation and powers of parish or local religious corporations. 
Whenever, and as often as it may be deemed advisable, or desired by the 
bishop of any religious denomination within the state of Montana, to have 
ereated or organized any parish or local religious corporation within the 
state for the purpose, and with the powers hereinafter specified, he may 
associate with himself the vicar-general of the same diocese, if there be 
such a dignitary or officer in such denomination, or if not, then the digni- 
tary or officer next in rank to the bishop in said diocese, and the pastor 
or rector or dignitary performing the function of a pastor or rector in 
the particular denomination, and of the parish or local congregation 
wherein any such corporation is to be located, and which shall be within 
the diocese of such bishop, and the said bishop, viear-general, and pastor 
or rector shall select, designate, and associate with themselves two lay 
members of such denomination within the parish, or other subdivision, 
under the care of such pastor or rector, and the said five persons upon 
adopting, and signing, and acknowledging in duplicate, a certificate or 
articles of incorporation, reciting the fact of the association, and of the 
selection of such laymen as aforesaid, and containing the name, general 
purpose, and place of location of such corporation, and having one of said 
certificates, or articles, recorded in the office of the county clerk and re- 
corder of the county in which such parish or congregation is located, and 
the other in the office of the secretary of state of this state, and said five 
persons shall become a corporation, and be invested with all the rights, 
powers, and privileges of a religious corporation, and they, and their 
successors in office, in such corporation, to-wit, the said corporation, 
Shall be capable of suing and being sued, holding, purchasing, and receiv- 


ing title by devise, gift, grant, or otherwise, of and to any property, real 


or personal, or both, and shall have power to mortgage, sell, or convey the 
same, or any part thereof, subject always to the rules of the denomination 
to which such corporators may belong, and may adopt and _ establish 
by-laws, and make all rules and regulations necessary or expedient for 
the management of its affairs. The persons at any time holding the offices 
hereinbefore specified in the denomination, and in the diocese in which 
such corporation is located, together with the pastor or rector, or other 
person in charge of such denomination in the parish, or congregation, 
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where such corporation is located, and the successor in office of each one 
of said officers with such diocese, parish, or congregation shall, by virtue 
of his respective office, be a member of and with the two laymen selected 
and appointed, as aforesaid, shall constitute such corporation. But no 
person shall have authority to subseribe such articles as bishop, vicar- 
general, pastor, or rector, or other official capacity, unless such person is 
at the time in the occupancy of the particular office, and recognized as 
such by the proper authority of his denomination, and every such person, 
on ceasing to hold such office in his denomination, shall thereupon cease 
to be a member of the corporation, and his successor in office shall become 
entitled to his place in such corporation. The two laymen, or their suc- 
cessors, Shall constitute the other members of said corporation. The term 
of office of each of the two laymen hereinbefore mentioned, and to be 
designated as aforesaid, shall be two years from the date of the certifi- 
cate or articles, and thereafter the term of each of the Jay members shall 
be two years from the corresponding date in subsequent years, and until 
his successor shall have been appointed, and shall have accepted the of- 
fice. The laymen thus to serve as corporators, or members of such cor- 
poration, shall, unless otherwise provided in the articles of incorpora- 
tion, always be chosen by said other three corporators, to-wit, by the said 
official corporators, or any two of them, and the said last-named corpora- 
tors, or any two of them, shall have power at all times, whenever a vacancy 
shall oceur in the membership as to either of said lay corporators, and as 
often as any such vacancy may for any cause occur, have power to fill 
such vacancy. Every such appointment shall be in writing and entered of 
record in the minutes of the corporation. Any lay corporator may resign 
his office as corporator, and thereby cease to be a member of such cor- 
poration. His resignation shall always be entered on the minutes of said 
corporation. Should there be, at any time, a vacancy in the office of the 
bishop belonging to any such corporation, or if there be at any time a person 
other than the bishop appointed in his stead to administer the spiritual 
and temporal affairs of said diocese, then during the time of such vacancy 
or such suspension of the authority of the bishop, the administrator of the 
diocese of the said bishop, or such other person as may be appointed ac- 
cording to the rules of his denomination to preside over and administer the 
spiritual and temporal affairs of such diocese, shall, while he is such ad- 
ministrator or appointee, be a member of such corporation, with all the 
powers of such corporator, that are by this act vested in such bishop, and 
may act in his place and stead in such corporation, but his membership 
shall at once cease whenever such vacancy in the office of bishop shall be 
filled, or such suspension of authority or incapacity to act shall be re- 
moved, or shall cease. If any diocese now existing, or hereafter created 
within any such corporation belonging to such denomination, shall be at 
any time subdivided according to the rules and practices of such denomi- 
nation, and one or more new dioceses be formed therefrom, or from parts 
thereof, the bishop and vicar-general, or the dignitary next in rank to the 
bishop of such new diocese, and their successors in office, shall also ap- 
point and institute, and by virtue of their respective offices forthwith be- 
come members of any such corporation within such new diocese, with all 
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the rights, duties, privileges, powers, and obligations of such members. 
And the bishop and vicar-general, or dignitary next in rank to the bishop 
of the diocese in which such corporation or corporations may be or were 
located, prior to such subdivision, shall henceforth cease to be members 
of such corporation, and all of the provisions of this section shall apply 
and continue to apply to any such new diocese, and to any such corpora- 
tion or corporations therein located, with the same force and effect as in 
the old diocese. 
History: En. Sec. 2, Ch. 87, L. 1913; re-en. Sec. 6460, R. C. M. 1921. 

6461. Repeal or modification of existing laws. Nothing herein con- 
tained shall be construed as repealing or modifying any existing provision 
of law regarding religious corporations, and the provisions of this act shall 


be deemed additional and alternative provisions. 
History: En. Sec. 3, Ch. 87, L. 1913; re-en. Sec. 6461, R. C. M. 1921. 


CHAPTER 43 
RELIGIOUS CORPORATIONS SOLE 


Section 6462. When corporations sole may be created. 
6463. Articles of incorporation. 
6464. Certificate of incorporation. 
6465. Powers of corporation sole. 
6466. Succession. 
6467. Amendment of articles. 
6468. Certificate of amended articles. 


6462. When corporations sole may be created. Whenever the rules, 
regulations, or discipline of any religious denomination, society, or church 
permit or require the estate, property, temporalities, and business thereof 
to be held in the name of, or managed by a bishop, chief priest, or pre- 
siding elder, it shall be lawful for such bishop, chief priest, or presiding 
elder of such religious denomination, society, or church to become a sole 
corporation in the manner herein prescribed. 

History: En. Sec. 1, p. 105, L. 1889; re-en. Sec. 4230, Rev. C. 1907; re-en. Sec. 6462, 
R. C. M. 1921. Cal. Civ. C. Sec. 602. 

6463. Articles of incorporation. Such bishop, chief priest, or presiding 
elder shall file in the office of the secretary of state articles of incorpora- 
tion, which articles shall set forth the name of such religious denomination, 
society, or church, and the name of such sole corporations, and designate 
the territory over which he presides, or over which his jurisdiction ex- 
tends, and the facts authorizing such incorporation, and declare the 
manner in which any vacancy occurring in the incumbency of such bishop, 
chief priest, or presiding elder, as required by the rules, regulations, or 
discipline of such religious denomination, society, or church, shall be filed, 
which statement shall be verified by affidavit; and he shall also file proof 
of his appointment or election as such bishop, chief priest, or presiding 
elder, and for proof of the appointment or election of such bishop, chief 
priest, or presiding elder, or of any succeeding incumbent of such cor- 
poration, it shall be sufficient to record in the office of the secretary of 
state the original, or a copy of his commission, or certificate, or letters of 


election, or appointment, duly attested. 
History: En. Sec. 2, p. 106, L. 1899; re-en. Sec. 4231, Rev. C. 1907; re-en. Sec. 6463, 
R. C. M. 1921. Cal. Civ. C. Sec. 602. 
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6464. Certificate of incorporation. Upon filing the articles of incor- 
poration in the office of the secretary of state, with the proof of the ap- 
pointment or election of such bishop, chief priest, or presiding elder, the 
secretary must issue to the corporation, over the great seal of the state, a 
certificate that the articles of incorporation, containing the required state- 
ment of facts, and the proof of the appointment or election of such bishop, 
chief priest, or presiding elder, has been filed in his office, and thereupon 
such bishop, chief priest, or presiding elder shall become, and he and his 
successors in ottice shall be a sole corporation. 

History: En. Sec. 3, p. 106, L. 1899; re-en. Sec. 4232, Rev. C. 1907; re-en. Sec. 6464, 
R. C. M. 1921. 

6465. Powers of corporation sole. Every sole corporation, organized 
under the provisions of this act, for the purpose of the trust hereinafter 
mentioned, shall have power to contract in the same manner, and to the 
same extent, as a natural person, and may sue and be sued, and may de- 
fend in all courts, in all matters and proceedings whatever, and shall have 
authority to borrow money, and to give promissory notes therefor, and 
to secure the payment thereof by mortgage or other hen upon property, 
real or personal; to buy, sell, lease, and in every way deal in real or per- 
sonal property, in the same manner that a natural person may, for the 
use, purpose, benefit, and behoof of such religious denomination, society, 
or church, and without the order of any court; and to receive bequests 
and devises for its own use, or upon trust, and to the same extent that a 
natural person may, and to appoint attorneys in fact, and to adopt and 
use a corporate seal; provided, however, that all property held by or in 
the name of such sole corporation shall be in trust for the use, purpose, 
benefit, and behoof of such religious denomination, society, or church, for 
which and in whose behalf such sole corporation is organized. 

History: En. Sec. 4, p. 106, L. 1899; re-en. Sec. 4233, Rev. C. 1907; re-en. Sec. 6465, 
R. C. M. 1921. Cal. Civ. C. Sec. 602. 

6466. Succession. In the event of the death or resignation from office 
of any such bishop, chief priest, or presiding elder, or of his removal 
therefrom by the person or body having the authority to remove him, his 
successor in office shall be vested with the title to the property, with like 
power and authority over the same, and subject to all the legal abilities 
and obligations with reference thereto. Such suecessor shall file in the 
office of the county clerk and recorder of each county wherein any of said 
property is situated a certified copy of the proof of his appointment or 
election, required by section 6463 to be filed with the secretary of state, 
accompanied by an instrument in writing containing a description of the 
property situated in such county, and a declaration that the same is owned 
and held by him by virtue of his succession to said office, which declara- 
tion shall be signed and acknowledged by him before some officer author- 
ized to take acknowledgments. Said certificate and statement shall con- 
stitute a muniment of title to said property, and the same, or a copy 
thereof duly certified by the clerk and recorder of the county wherein the 
same is filed, shall be competent evidence thereof in any action or proceed- 
ing concerning the same. 

History: En. Sec. 5, p. 107, L. 1899; re-en. Sec. 4234, Rev. C. 1907; re-en. Sec. 6466, 
R. C. M. 1921. 
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6467. Amendment of articles. Whenever any bishop, chief priest, or 
presiding elder shall have filed in the office of the secretary of state arti- 
eles of incorporation, under the provisions of an act entitled, “An act 
authorizing and regulating the incorporation of sole corporations, and de- 
fining their powers,” approved February 27, 1899, and there shall be any 
change made in the boundaries of the territory over which he, or his sue- 
cessor, presides, or over which his or his successor’s jurisdiction extends, - 
or whenever, for other reasons, it is deemed necessary, such bishop, chief 
priest, or presiding elder, or his successor in office, may .file in the office 
of the secretary of state amended articles of incorporation, which articles 
shall set forth the date of filing the original articles of incorporation, the 
name of such religious denomination, society, or church, and the name of 
such sole corporation, and designate the territory over which he presides, 
or over which his jurisdiction extends, and the facts authorizing such in- 
corporation, and declare the manner in which any vacancy, occurring in 
the incumbency of such bishop, chief priest, or presiding elder, as re- 
quired by the rules and regulations or discipline of such religious denom- 
ination, society, or church, shall be filled, and shall also file the original, 
or a copy or translation of his commission, certificate, or letters of appoint- 
ment as such bishop, chief priest, or presiding elder, duly attested, and his 
affidavit that the same is a true copy or translation shall be deemed a sutf- 
ficient attestation thereof. 


History: En. Sec. 1, Ch. 65, L. 1905; re-en. Sec. 4235, Rev. C. 1907; re-en. Sec. 6467, 
R. Cc. M. 1921. 


6468. Certificate of amended articles. Upon filing the amended articles 
of incorporation in the office of the secretary of state, with the certificate 
or copy of appointment, mentioned in the preceding section, the secretary 
shall issue to such corporation, over the great seal of the state, an amended 
certificate of incorporation, setting forth therein the date of filing the 
original articles, and the date of filing the amended articles of incorpora- 
tion, and that said amended articles of incorporation, containing the re- 
quired statement of facts, and proof of the appointment or election of 
such bishop, chief priest, or presiding elder, as provided in the preceding 
section, have been filed in his office. And the said bishop, chief priest, or 
presiding elder shall continue to be, and be, and his successor in office 
shall be a sole corporation, under the Sa a, articles and amended articles 
of incorporation filed. 


History: En. Sec. 2, Ch. 65, L. 1905; re-en. Sec. 4235, Rev. C. 1907; re-en. Sec. 6468,. 
R. C. M. 1921. 


CHAPTER 44 
INCORPORATION OF CEMETERY ASSOCIATIONS 


Section 6469. Formation of association—trustees. 
6470. Classification of trustees. 
6471. Articles of incorporation. 
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(6469. Formation of association—trustees. Any number of persons re-5169 
siding in any county in the state of Montana, not less than seven, who de-S: ee ee 
sire to form an association for the purpose of procuring and holding lands fet 14s 
to be used exclusively for a cemetery or place of burial of the dead, may 
meet at such time and place as they, or a majority of them, agree upon, 
and appoint a chairman and secretary by a vote of the majority of the 
persons present at the meeting, and may proceed to form an association, 
by agreeing upon a corporate name by which the association shall be 
known, and by determining upon the number of trustees to manage the 
affairs of the association, which number shall not be less than three, nor 
more than nine; and thereupon they may proceed to elect, by ballot, the 
number of trustees so determined upon. 


_. History: En. Sec. 1, Ch. 18, L. 1905; References 
re-en. Sec. 4237, Rev. C. 1907; re-en. Sec. 


A Forestvale C. Assn. v. Helena C. Assn., 
app Cc. M. 1921. Cal. Civ. C. Secs. 62 M 52, 57, 203 P 359. ; 


6470. Classification of trustees. The chairman and secretary of such 
meeting shall, immediately after such election, divide the trustees by lot 
into three classes; those in the first class to hold their office for one year; 
those in the second class, two years; and those in the third class, three 
years; but the trustees of each class may be re-elected if they possess the 
qualifications hereinafter mentioned. Such meeting shall also determine 
on what day in each year the future annual election of trustees shall be 
held. 

History: En. Sec. 2, Ch. 18, L. 1905; re-en. Sec. 4238, Rev. C. 1907; re-en. Sec. 6470,. 
R. C. M. 1921. 
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6471. Articles of incorporation. The chairman and secretary of such 
meeting shall, within five days after the holding of the same, make a 
written certificate, which shall state the names of the associates who at- 
tended such meeting, the corporate name of the association determined 
upon by a majority of the persons who met, the number of persons fixed 
upon to manage the concerns of the association, the names of the trustees 
chosen at the meeting and their classification, the day of the year fixed 
upon for the annual election of trustees, and the manner of their election. 
Such certificate shall be signed by the said chairman and secretary, and 
acknowledged by them before some person authorized to take acknowl- 
edgments within the state of Montana, and they shall cause such certificate 
so acknowledged to be recorded in the office of the county clerk and re- 
eorder of the county in which said meeting was held, and a certified copy 
of such certificate so recorded shall be filed with the secretary of state 
of the state of Montana, who shall thereupon issue his certificate A: 
without charge. 


History: En. Sec. 3, Ch. 18, L. 1905; re-en. Sec. 4239, Rev. C. 1907; re-en. Sec. 6471, 
Rk. C. M..1921. 


6472. Effect of filing certificate—powers of corporation—eminent do- 
main. Whenever such certificate is duly acknowledged and recorded and 
filed as provided in the last section, the association mentioned therein shall 
be deemed legally incorporated, and shall have the general powers and 
privileges of corporations, with the right to sue and be sued, and to con- 
tinue perpetually, and in addition thereto such corporations shall have the 
right and power to take private property for public use, to be used exelu- 
sively for a cemetery or place of burial of the dead. 


Such power of eminent domain to be exercised under the provisions of 
sections 9933 to 9958, inclusive, of the Code of Civil Procedure. 


History: En. Sec. 4, Ch. 18, L. 1905; Operation and Effect 
re-en. Sec. 4240, Rev. C. 1907; amd. Sec. 
1, Ch. 99, L. 1911; re-en. Sec. 6472, R. C. M. 
1921. 


Held that land owned by a cemetery 
association organized for profit is private 
property, which may be taken by emi- 
nent domain for public cemetery  pur- 
poses. Forestvale C. Assn. v. Helena C. 
Assn., 62 M 52, 57, 203 P 359. 


6473. Trustees may enact by-laws. The trustees of any association 
incorporated agreeably to the provisions of this act may enact by-laws for 
regulating the affairs of such corporation, not inconsistent with the laws 
of this state. 


History: En. Sec. 5, Ch. 18, L. 1905; re-en. Sec. 4241, Rev. C. 1907; re-en. Sec. 6473, 
R. C. M. 1921. 


6474. Vacancies in membership. All vacancies occurring by death. or 
otherwise in the membership of any cemetery association organized under 
this act shall be filled by a vote of the surviving or remaining associates 
named in the certificate of association. All persons so elected to fill any 
such vacancy shall be entitled to vote at the election of trustees, and be 
eligible to the office of trustee of said incorporation, and shall have and 
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be entitled to the same rights, powers, and privileges as the original asso- 
ciliates named in said certificate. 


History: En. Sec. 6, Ch. 18, L. 1905; re-en. Sec. 4242, Rev. C. 1907; re-en. Sec. 6474, 
R. C. M. 1921. 


_ 6475. Powers and duties of trustees—officers. The affairs and prop- 
erty of such association shall be managed by the trustees, a majority of 
whom shall form a board for the transaction of business. The trustees 
shall annually appoint from among their number a president, vice-presi- 
dent, secretary, and treasurer, who shall hold their offices during the 
pleasure of the board of trustees; and the trustees may require the treas- 
urer to give security for the faithful performance of the duties of his office. 


History: En. Sec. 7, Ch. 18, L. 1905; re-en. Sec. 4243, Rev. C. 1907; re-en. Sec. 6475, 
R. C. M. 1921. 


6476. Secretary. The secretary shall perform all the duties of a sec- 
retary of a corporation, and shall, in addition, keep a record of interments, 
in which he shall enter, as correctly and carefully as may be, the name, age, 
sex, nativity, and cause of death, with date of burial of every person in- 
terred in such cemetery, which facts he shall procure from such friends or 
relatives of the deceased, or undertaker, as give order for such interment, 
at the time thereof, or, in case deceased is a pauper, a stranger, or criminal, 
from the coroner, county physicign, overseer of the poor, or other public 
officer directing the burial of the same. 


History: En. Sec. 8, Ch. 18, L. 1905; re-en. Sec. 4244, Rev. C. 1907; re-en. Sec. 6476, 
R. C. M. 1921. 


6477. Register of interments. Such register or record of interment 
shall be open to the inspection of the public; and the secretary of every 
cemetery association shall furnish to the health officers of any corporate 
town, or city or county within the state, when demanded by them, an ac- 
eurate summary of all the interments during any particular year. 


History: En. Sec. 9, Ch. 18, L. 1905; re-en. Sec. 4245, Rev. C. 1907; re-en. Sec. 6477, 
R. C. M. 1921. 


6478, Penalty for failure to keep register. Any secretary who neglects 
or refuses to carefully keep such register of burials and record all inter- 
ments therein, as herein provided, shall be subject to a fine for such of- 
fense, not exceeding twenty-five dollars. 


History: En. Sec. 10, Ch. 18, L. 1905; re-en. Sec. 4246, Rev. C. 1907; re-en. Sec. 6478, 
R. C. M. 1921. 


6479. May take land by purchase or gift—use of personal property 


gifts. Any association incorporated agreeably to the provisions of this_ 


act may take by purchase or gift, and hold, within the county in which 
the certificate of their incorporation is recorded, not exceeding one hundred 
and sixty acres of land, to be held and occupied exclusively for a cemetery 
for the burial of the dead, and for purposes necessary or proper thereto; 
such land, or such portion thereof as may from time to time be required 
for that purpose, shall be surveyed and divided into lots of such size as 
the trustees may direct, with such avenues, alleys, and walks as the said 
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trustees deem proper; and a map of such survey shall be filed and recorded 
in the office of the county clerk and recorder of the county in which the 
lands lie, without any fees therefor. Such association may also take by 
eift and hold personal property, and may sell the same and apply the 
proceeds thereof to the care, maintenance, and embellishment of said ceme- 
tery, but for no other purpose, and all real and personal estate which shall 
have been given or granted to any such association for the maintenance of 
any monument, the keeping in good order, or the embellishment of any 
lot or ground situated within the inclosure of such an association, shall 
remain forever to the uses for which the same shall have been given or 
eranted, according to the true intent of the grantor. 


History: En. Sec. 11, Ch. 18, L. 1905; re-en. Sec. 4247, Rev. C. 1907; re-en. Sec. 6479, 
R. C. M. 1921. 


6480. Conveyance of land. After such map is filed in the office of 
the county clerk and recorder, as aforesaid, the trustees may sell and con- 
vey the lots as designated on such map, upon terms, and subject to such 
conditions and restrictions, to be inserted in or annexed to the convey- 
ances, as the said trustees shall prescribe. Every conveyance of any such 
lots shall be expressly for burial purposes, and-no other, and shall be in 
the corporate name of the association, signed by the president and secre- 
tary thereof. 


History: En. Sec. 12, Ch. 18, L. 1905; re-en. Sec. 4248, Rev. C. 1907; re-en. Sec. 6480, 
R. C. M. 1921. 


6481. Annual election. The annual election for trustees, to supply the 
place of those whose term of office expires, shall be holden on the day 
mentioned in the certificate of incorporation, and at such hour and place 
as the trustees direct. The trustees chosen at any election after the first 
shall hold their offices for three years, and until others are chosen to suc- 
ceed them. Such election shall be by ballot, and every person who is the 
proprietor of a lot in the cemetery of the association, or, if there is more 
than one proprietor of any such lot, then such one of the proprietors as a 
majority of the joint proprietors shall designate to represent such lot, or 
any person who is named as an associate in said certificate, may vote at 
such election, and the persons receiving the highest number of votes given 
at such election shall be declared elected trustees. 


-History: En. Sec. 13, Ch. 18, L. 1905; re-en. Sec. 4249, Rev. C. 1907; re-en. Sec. 6481, 
Re C.. MA 1921. 


6482. Qualifications of trustees—notice of election. In all elections 
after the first, the trustees shall be chosen from among the associates named 
in said certificate of incorporation, or their suecessors; and the said trus- 
tees shall have the power to fill any vacancy in their number occurring 
during the term of office for which any trustee was elected. Public notice 
of every annual election shall be given in such manner as the by- laws of the 
association prescribe. 


History: En. Sec. 14, Ch. 18, L. 1905; re-en. Sec. 4250, Rev. C. 1907; re-en. Sec. 6482, 
R. C. M. 1921. 
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6483. Trustees may fix day for election. If the annual election is not 
held on the day fixed in the certificate of incorporation, the trustees have 
the power to appoint another day, not more than sixty days thereafter, 
and shall give public notice of the time and place, at which time the elec- 
tion may be held with like effect as if holden on the day fixed in said cer- 
tificate; and the terms of office of the trustees chosen at such election shall 
expire at the same time they would have done had they been chosen on the 
day fixed in the said certificate of incorporation. 


History: En. Sec. 15, Ch. 18, L. 1905; re-en. Sec. 4251, Rev. C. 1907; re-en. Sec. 6483, 
R. C. M. 1921. 


26484, Annual report. The trustees at each annual meeting shall make wit 

a report in writing, containing a statement of their doings and of the af- amendea 

fairs of the association, and an account of the receipts and expenditures sec. 2p. 202 

during the year preceding. | 
History: . En. Sec. 16, Ch. 18, 1; 1905; re-en. Sec, 4252, Rev. C. 1907; re-en. Sec. 6484, 

RB, C.. MM. 1921, 


6485. Funds—to what purposes to be applied. The proceeds arising 
from the sale of lots in such cemetery shall be applied to the payment of 
any debts incurred by the cemetery association in the purchase of cemetery 
erounds and property; in fencing, improving, and embellishing such 
erounds and avenues leading thereto; the erection, conduct, repair, or 
preservation of any structure to be used as a crematory, or the creation, 
maintenance, and operation of a department for the interment of the 
dead, and in defraying the necessary expenses in the management and care 
thereof, and for no other purposes. 


History: En. Sec. 17, Ch. 18, L. 1905; re-en. Sec. 4253, Rev. C. 1907; amd. Sec. 1, Ch. 
65, L. 1919; re-en. Sec. 6485, R. C. M. 1921. 


6486. Exemption from taxation and execution. The cemetery lands 
and property of any association formed pursuant to this act are exempt 
from all public taxes and assessments, and not lable to be sold on execution, 
or applied in payment of debts of any individual proprietors; but the 
proprietors of lots in such cemetery, their heirs or legal representatives, 
may hold the same exempt therefrom, so long as the same remain appropri-» 
ated to the use of a cemetery, and during that time no street or road shall be 
laid through such cemetery, or any part of the lands held by such associa- 
tion, for the purpose aforesaid, without the consent of the trustees of such 
association. | 

History: En. Sec. 18, Ch. 18, L. 1905; re-en. Sec. 4254, Rev. C. 1907; re-en. Sec. 6486, 
nm. °C. Vr 1O2l. 


6487. Transfers of lots. Whenever the lands of any such association 
are laid out in lots, and such lots or any of them are transferred to 
individual proprietors, and after there has been an interment in any lot 
so transferred, such lot from the time of such interment shall forever 
thereafter be inalienable, and shall, upon the death of the proprietor, 
descend to the heirs of such proprietor, forever; but any one or more of 
such heirs may release to any other of the said heirs his or their interest 
in the same; a copy of such release shall be filed with the secretary of 
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said association, or with the county clerk and recorder of the county 
within which said lot shall be situated. The body of any deceased person 
shall not be interred in such lot unless it is the body of a person having, 
at the time of such decease, an interest in such lot, or of a relative of some 
person having such interest, or the wife of such person, or the husband 
of such person, or the relative of such husband or wife, except by consent 
of all persons having an interest in such lot; provided, that the person 
or persons who shall be invested with the title to any such lot or lots, or 
part thereof, may, at any time, sell, convey, and release any such lots or 
parts thereof to the cemetery association maintaining the cemetery in 
wihch such lots are situate; a copy of the instruments of such conveyance 
to be filed as above provided in case of releases from one heir to another. 
And such cemetery association shall have power to use any funds under 
its control for such purposes, and shall hold and shall have power to convey 
any such lots or parts thereof to other purchasers, in the same manner and 
with the same effect as it holds and can convey any other of its cemetery 
lots. But this proviso shall not allow or authorize the conveyance by persons 
invested with the title thereto, to such association, of any piece of ground 
in which the body of any deceased person theretofore there lawfully interred 
shall actually remain interred at the time of such attempted conveyance. 


History: En. Sec. 19, Ch. 18, L. 1905; re-en. Sec. 4255, Rev. C. 1907; re-en. Sec. 6487, 
hh. OC. c1921. 


6488. Permanent improvement fund. Any association formed under 
the provisions of this act, or any corporation heretofore formed under 
the laws of this state, which shall have established and be maintaining a 
cemetery, shall provide, in the manner set forth in this chapter, for the 
establishment and maintenance of a permanent fund, the income of which 
shall be devoted to the care, maintenance, and improvement of such ceme- 
tery, which fund shall be known as the “permanent care and improvement 
fund” of such cemetery association. 


History: En. Sec. 20, Ch. 18, L. 1905; re-en. Sec. 4256, Rev. C. 1907; amd. Sec. 1, Ch. 
128, L. 1909; re-en. Sec. 6488, R. C. M. 1921. 


6489. Trustees of funds to be appointed by district court. Whenever 
moneys to the amount of one hundred dollars shall have been received 
by such corporation, or association, heretofore or hereafter formed, such 
a fund, either from the sales of lots or from direct payments of such cor- 
poration or association towards such a fund by lot owners, or otherwise, 
the trustees of such association shall immediately make application to 
the judge of the district court for the judicial district in which the cemetery 
for which such trust fund exists for the appointment of a board of trustees 
of such fund, and the judge of such court shall thereupon appoint said board 
of trustees from a list submitted to him by the trustees of such association. 
Such board shall consist of not less than three or more than five persons, 
the exact number to rest in the discretion of the said trustees of said associa- 
tion. Such trustees of such fund must be citizens and freeholders of the 
state of Montana, during all the time they exercise the powers of such trust. 
Upon the election, appointment, and qualification, as hereinafter provided, 
of the said trustee of such fund, all the title to the funds ineluded in said 
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trust, and all the rights, powers, authorities, franchises, and trusts of 
whatsoever thereunto appertaining, shall at once vest in them; or, in case 
of the failure of any of those so chosen and appointed, to qualify within 
thirty days after their appointment, then the same shall vest in the one 
or more who shall qualify. In case of the failure of any of those so chosen 
and appointed so to qualify within such time, then a vacancy shall exist 
and the judge of said district court shall forthwith appoint from a lst 
submitted to him by the trustees of such association some person possessing 
the above qualifications to fill vacancy or vacancies in said board of 
trustees of such fund; provided, however, that trustees of such fund, here- 
tofore appointed by such cemetery associations, or district courts, shall 
continue to hold their office as such trustees until terminated in one of 
the manners in this act provided. 


History: En. Sec. 21, Ch. 18, L. 1905; re-en. Sec. 4257, Rev. C. 1907; amd. Sec. 2, Ch. 
128, L. 1909; re-en. Sec. 6489, R. C. M. 1921; amd. Sec. 1, Ch. 68, L. 1925. 


6490. Tenure of office of trustees. The tenure of office of trustees of ferent 


such fund shall be for life unless they permanently remove from the state Siete) to 
of Montana, or are removed from office by the judge of said district court : 
for a good cause shown, or their tenure is otherwise terminated as in 
this act provided. 

History: En. Sec. 22, Ch. 18, L. 1905; re-en. Sec. 4258, Rev. C. 1907; re-en. Sec. 6490, 
R. C. M. 1921; amd. Sec. 2, Ch. 68, L. 1925. 


6491. Bond of trustees. Before exercising, or having any of the ¢491 
powers, duties, rights, titles, authorities, or franchises appertaining to such Se 
trust or to such trusteeship, each person chosen to be a trustee of such *®® ® P- 204 
fund shall give to the cemetery association for which the trust is main- Fea EES 
tained a bond in a sum not less than five thousand dollars, and at least 9." eee 
equal to one-third the amount of the fund at the time of giving such bond, 
with good and sufficient sureties thereto, who shall justify in the aggregate 
in at least double the amount of such bond, the same to be conditioned for 
the due and faithful performance of his trust until July 1 of the next 
even-numbered year after the year in which such bond shall be given, 
and until such trustee shall give a new bond as hereinafter provided. 

Upon the first day of July in each even-numbered year, each trustee shall 
give a new bond conditioned in the same way, the amount thereof to be 
- determined by the same rule, and with sureties as above provided. Such 
bonds shall all be approved by a judge of the district court for the 
judicial district in which the cemetery for such trust exists, or some part 
thereof shall be situate, and shall be filed with the treasurer of such 
cemetery association. Any failure so to renew bonds within thirty days 
after the time hereinbefore provided shall be a sufficient ground for 
removal of any trustee, within the discretion of competent jurisdiction, 
upon application of any person interested. 

History: En. Sec. 23, Ch. 18, L. 1905; re-en. Sec. 4259, Rev. C. 1907; re-en. Sec. 6491, 
R. C. M. 1921. 


6492. Vacancies, how filled. In the case of the death, resignation, 
disability, or removal of any member or members of said board of trustees 
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of said fund the judge of said district court shall forthwith appoint a 
trustee or trustees to fill such vacancy or vacancies, in the same manner 
as above provided in the ease of an original vacancy. 


History: En. Sec. 24, Ch. 18, L. 1905; re-en. Sec. 4260, Rev. C. 1907; re-en. Sec. 6492, 
R. C. M. 1921; amd. Sec. 3, Ch. 68, L. 1925. 


6493. Powers of survivors. In case of the death, resignation, disability, 
or removal of any one or more of the trustees of such fund, all the rights, 
titles, powers, authorities, franchises, and trusts whatsoever, existing in 
such trustee at the time of such death, resignation, disability, or removal, 
shall at once, without further act or conveyance, vest in the survivor or 
survivors until the vacancy or vacancies so occasioned shall be filled, when 
the same shall in the same manner vest in the board as so reconstituted. 
All newly appointed trustees shall at once, upon qualification, succeed to 
an equal share in all the rights, titles, powers, authorities, franchises, and 
trusts belonging to such board; and the same shall always be vested in 
the members of such board as actually constituted. 


History: En. Sec. 25, Ch. 18, L. 1905; re-en. Sec. 4261, Rev. C. 1907; re-en. Sec. 6493, 
R. C. M. 1921. 


6494. Title to funds vest in court until appointment of trustees—appli- 
cation by persons other than trustees of association—accounting. In the 
case of the failure of the trustees of such an association to make application 
to the judge of said district court for the appointment of a board of trustees 
of such fund, as provided in section 6489, or in case of the death, removal, 
resignation, or disability of all the members of such board, the said rights, 
titles, interest, authority, powers, franchise, and trusts, until the appoint- 
ment and qualification of a new board of trustees of such fund shall vest 
in the district court of the county in which such cemetery, or the greater 
part thereof, shall be situated. In such cases such board of trustees of such 
fund shall be appointed by the district court of said county on application 
of any person interested, on notice to such other persons interested as the 
judge of said court may order. The trustees appointed by the judge of 
said court, under the provisions of this section, shall have the same rights, 
powers, authorities and franchise as trustees appointed under other sections 
of this act. The district court shall have power to compel an accounting 
of such fund and its income from the cemetery association or the trustees of 
said fund, upon the application of any interested party. Any owner 
of an interest in any lot of the cemetery cared for by such trust, any 
trustee of the cemetery association, and any trustee of the said trust fund, 
shall have the right to make any application to the court provided for in 
this chapter. 


History: En. Sec. 26, Ch. 18, L. 1905; re-en. Sec. 4562, Rev. C. 1907; amd. Sec. 3, Ch. 
128, L. 1909; re-en. Sec. 6494, R. C. M. 1921; amd. Sec. 4, Ch. 68, L. 1925. 


6495. Recording appointments of trustees. All instruments of appoint- 
ment of trustees of such funds shall be recorded with the secretary of the 
association establishing the fund. 

History: En. Sec. 27, Ch. 18, L. 1905; re-en. Sec. 4263, Rev. C. 1907; re-en. Sec. 6495, 
R. C. M:. 1921. 
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6496. Transfer of funds. From and after the passage and approval 
of this act, the trustees of such cemetery association as are mentioned in 
section 6488 shall provide by resolution, spread upon the minutes of such 
association, for the transfer to the trustees of such “permanent care and 
improvement fund,” of not less than fifteen nor more than forty per cent. 
of the moneys received from the sale of cemetery lots by said association, 
together with all moneys theretofore or thereafter received from the owners 
of lots for the care of such lots; and such transfer of any such funds 
then on hand shall then and there be made; such transfers shall be 
made thereafter quarterly, upon the first days of January, April, July, 
and October of each year, to the trustees of such fund. If at any time 
there shall remain in the hands of such association unexpended money, 
over and above the liabilities of the association, the board of trustees of 
such association may, by a two-thirds vote, appropriate the whole or any 
portion of such unexpended moneys to such “permanent care and improve- 
ment fund”; provided, that such fund (exclusive of such portion thereof 
as may have been paid in by owners of lots for the care of such lots) shall 
never in any case be allowed to exceed the sum of five thousand dollars 
per acre of the cemetery to be cared for therewith; and when such fund 
shall reach such amount, all appropriations and payments thereto shall 
cease. 


History: En. Sec. 28, Ch. 18, L. 1905; re-en. Sec. 4264, Rev. C. 1907; amd. Sec. 4, Ch. 
128, L. 1909; re-en. Sec. 6496, R. C. M. 1921. 


6497. Principal of fund to be reserved. The principal of such fund 
shall in all cases remain intact and inviolate. But the trustees of such 
fund shall, on the first of January and first of July in each year, turn 
over to the treasurer of such association all accrued income arising from 
such fund, and the receipt of such treasurer therefor shall be a sufficient 
voucher in the hands of such trustees. 


History: En. Sec. 29, Ch. 18, L. 1905; re-en. Sec. 4265, Rev. C. 1907; re-en. Sec. 6497, 
i Oc.  LO2T, 


6498. - Use of income of fund. The income of that portion of such fund, 
received from the sales of lots, shall be used, in the discretion of the 
trustees of such association, solely for the care, maintenance, and improve- 
ment of such cemetery, its grounds, roads, walks, and avenues leading 
thereto, except as herein provided. The income from such portion of such 
funds as shall have been paid in by lot owners for the care of specific 
lots shall be segregated from the other portion, each lot being credited with 
its respective income, and shall be used solely for the care of such lots, 
respectively. In the event of any portion of the imecome so paid ever 
remaining unexpended for such purposes, for one year after its being so 
paid over to the treasurer of such association, it shall be returned to the 
trustees of such fund by said treasurer, and become a part of the principal. 
Hereafter all cemetery corporations shall distinctly specify in all econvey- 
ances of lots therein the percentage of the price received therefor, to be 
transferred under the provisions of this chapter to the “permanent care 
and improvement fund” of such corporation, and also such further sum, if 
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any there be, paid by the purchaser for the permanent care of the specific 
lot or lots thereby conveyed, so to be transferred as hereinbefore provided. | 


History: En. Sec. 30, Ch. 18, L. 1905; re-en. Sec. 4266, Rev. C. 1907; amd. Sec. 5, Ch. 
128, L. 1909; re-en. Sec. 6498, R. C. M. 1921. 


6499. Investment of fund. The principal of such fund may be invested 
in the way in which trust funds are permitted to be invested in the state 
of Montana, and not otherwise. 


History: En. Sec. 31, Ch. 18, L. 1905; re-en. Sec. 4267, Rev. C. 1907; re-en. Sec. 6499, 
R. C. M. 1921. 


6500. Compensation of trustees. The members of the board of trustees 
of such permanent care and improvement fund shall each receive per diem 
compensation of five dollars for each day actually employed in the duties 
of such trust, but no trustee shall receive more than one hundred dollars. 
as such compensation in any one year. The fees of such members of the 
board of trustees shall be paid out of the general fund of the cemetery 
association until such trust fund shall reach one hundred thousand dollars, 
and thereafter the same shall be paid out of the income of such fund. 

History: En. Sec. 32, Ch. 18, L. 1905; re-en. Sec. 4268, Rev. C. 1907; re-en. Sec. 6500, 
R. C. M. 1921. 


6501. Secretary of board. The secretary of the cemetery association 
shall act as secretary of the board of trustees of such fund, and shall keep. 
a full record of their proceedings. 


History: En. Sec. 33, Ch. 18, L. 1905; re-en. Sec. 4269, Rev. C. 1907; re-en. Sec. 6501, 
R. C. M. 1921. 


6502. Annual report. The trustees of such fund shall annually, on 


| the first day of January, make their report of the condition of such trust 


fund to the trustees of the cemetery association. Such report shall always 
be kept by the secretary of such association, and be open to the inspection 
of any person owning an interest in any lot in the cemetery cared for by 
such fund. . 


History: En. Sec. 34, Ch. 18, L. 1905; re-en. Sec. 4270, Rev. C. 1907; re-en. Sec. 6502 
R. C. M. 1921. 
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6518. State not responsible for debts of railroad. 

6519. May increase capital stock. 

6520. May accept provisions of act of congress. 

6521. Penalties—exorbitant and discriminatory rates—equipment require- 
ments—posting rates—lighting tracks in cities—transporting dangerous 
materials with passengers—excessive speed—whistle and bell require- 
ments—reports. 

6522. Annual report—what to contain. 

6523. May extend line into Montana. 

6524. Two or more may consolidate. 

6525. May lease or purchase other railroads. 

6526. May issue and secure bonds. 

6527. Judgment as lien against property. 

6528. Amendment of certificate of incorporation. 

6529. Record of amendment. 

6530. Amended certificate may be amended. 

6531. May lease or buy other railroads. 

6532. Prior consolidation, sale or lease legalized. 


6503. May construct and operate railroads. Any railroad corporation 
shall be authorized to locate, construct, maintain, and operate a railroad 
with a single or double track, with such sidetracks, turnouts, machine 
shops, offices, and depots as may be necessary, between any points it may 
select within the places named in the articles of incorporation as termini 
of such road, and it may construct branches to any point in this state, and 
connect its road with that belonging to any other person or corporation, 
and may consolidate with any road not a parallel or competing line. 


History: En. in substance, Sec. 4, p. 93, 
Ex. L. 1873; re-en. Sec. 302, 5th Div. Rev. 


necessity must be determinative of the 
right to take in each instance. Northern 


Stat. 1879; re-en. Sec. 680, Comp. Stat. Pacific Ry. Co. v. McAdow, 44 M 547, 555, 
1887; amd. Sec. 890, Civ. C. 1895; re-en. 121 P 473. 

Sec. 4271, Rev. C. 1907; re-en. Sec. 6503, 

RB. C. M. 1921. Cal. Civ. C. Secs. 454-496. matereneas 


Operation and Effect Cited or applied as section 890, Civil 


The provisions of this section and sec- 
tions 6002, ante, and 6507 are exceedingly 
liberal, but they must be interpreted in 
the light of section 9937 and the rule of 


Code, in State ex rel. Bloomington v. Dis- 
trict Court, 34 M 535, 539, 88 P 44; Pue 
v. Northern Pacific Ry. Co., 78 M 40, 43, 
252 P 313. 


6504. Capital stock. The capital stock of such corporation shall con- 
sist of such sum as may be named in the articles of incorporation, in ~ 
shares of one hundred dollars each; such shares shall be regarded as 
personal property. An instalment of ten per centum on each share of 
stock shall be paid at the time of making the subscription, and the residue 
thereof shall be paid in instalments, not exceeding twenty-five per centum 
on the eapital stock, which instalments shall not be called for more fre- 
quently than once in three months, and shall be payable at the principal 
office of the corporation to such persons as may be required by the directors. 


History: En. in substance, Sec. 5, p. 93, 
L. 1873; re-en. Sec. 303, 5th Div. Rev. Stat. 
1879; re-en. Sec. 681, Comp. Stat. 1887; 
amd. Sec. 891, Civ. C. 1895; re-en. Sec. 
4272, Rev. C. 1907; re-en. Sec. 6504, 
R. C. M. 1921. 


References 


Cited or applied as section 891, Civil 
Code, in Daly Bank & Trust Co. v. Great 
Falls Street Ry. Co., 32 M 298, 303, 80 P 


252. 


6505. Sale of delinquent stock. If any instalment of stock shall remain 
unpaid for sixty days after the time specified for payment thereof, whether 
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such stock is held by the original subscriber or his assignee, trustee, or 
successor in interest, the directors may sell the stock so.unpaid at public 
auction for the instalment then due thereon, first giving thirty days’ public 
notice of the time and place of sale in some newspaper of general circulation 
in this state, and by written notice sent by mail within five days after 
default made, to each stockholder who is in default and whose name appears 
upon the books of the corporation, directed to him at his place of residence, 
or if that is not known to the secretary, then to his address as last reported 
by the secretary of the corporation; and if any residue of money shall 
remain after paying the amount due on said stock, the same shall, on 
demand, be paid over to the owner; but where any stock shall have belonged 
to a person deceased, the claim for instalments shall not be liable to sale 
hereunder until a failure by the personal representative of the deceased 
owner to pay the instalments due in regular course of administration. 

- History: En. in substance, Sec. 6, p. 94, 1887; amd. Sec. 892, Civ. C. 1895; re-en. 


L. 1873; re-en. Sec. 304, 5th Div. Rev. Sec. 4273, Rev. C. 1907; re-en. Sec. 6505, 
Stat. 1879; re-en. Sec. 682, Comp. Stat. R. C. M. 1921. 


6506. Books to be opened for subscription—election of directors. The 
persons named in said articles of incorporation, or a majority of them, 
shall be authorized to order books to be opened for receiving subscriptions 
to the capital stock of said corporation, at such time or times and at such 
place or places as they may deem expedient, after having given at least 
thirty days’ notice in a newspaper of general circulation in this state of 
the time and place of opening books; and as soon as five per centum on 
the eapital stock shall be subscribed, they may give like notice for the 
stockholders to meet at such time and place, within the state, as they may 
designate, for the purpose of electing five or more directors, who shall 
continue in office until the time fixed for the annual election, which time 
shall be within six months from the date when such directors were elected, 
and until their successors are elected and qualified; at the time and place 
appointed directors shall be elected in the manner provided in section 
5937 of this code. After the first election of directors, no person save 
‘the personal representatives of deceased persons, as aforesaid, shall vote 
on any share on which any instalment is in default by reason of the non- 
payment thereof, after the expiration of the thirty days’ notice of sale 
hereinbefore provided for. The persons named in such articles, or such of 
them as may be present, shall be inspectors of such election, and shall 
certify what persons are elected directors, and appoint the time and place 
for holding their first meeting. A majority of said directors shall form a 
board and be competent to fill vacancies therein, make by-laws, and transact 
all business of the corporation. A new election shall be annually held for 
directors, at such time and place as the stockholders at their first meeting 
shall determine, or as the by-laws of the corporation may require; and 
the directors elected at any election shall, so soon thereafter as may be 
convenient, choose one of their number to be president, and shall appoint 
a secretary and a. treasurer of the corporation. The directors, before 
entering upon their duties, shall each take an oath or affirmation faithfully 
to discharge his duties; and they may from time to time make such 
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dividends of the actual net profits of said corporation as they may think 
proper, and shall hold their offices until their successors are elected and 
qualified. 


History: En. in substance, Sec. 7, p. 95, Operation and Effect 
L. 1873; re-en. Sec. 305, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 683, Comp. Stat. This section fixes five as the minimum 


1887; amd. Sec. 893, Civ. C. 1895; re-en. number of the directors of a railroad cor- 
Sec. 4274, Rev. C. 1907; re-en. Sec. 6506, poration. Great Falls ete. Ry. Co. v. 
RB. ©. M. 1921. Ganong, 48 M 54, 55, 136 P 390. 


6507. Powers of railroad corporations. Every raliroad corporation 
has power: 


1. To cause such examination and surveys to be made as may be 
necessary to the selection of the most advantageous route for the railroad; 
and for such purposes their officers, agents, and employees may enter upon 
the lands or waters of any person, subject to liability for all damages 
which they do thereto; 


2. To receive, hold, take, and convey, by deed or otherwise, as a 
natural person, such voluntary grants and donations of real estate and 
other property which may be made to it to aid and encourage the con- 
struction, maintenance, and accommodation of such railroad; 


3. To purchase, or by voluntary grants or donations to receive, enter, 
take possession of, hold, and use all such real estate and other property as 
may be absolutely necessary for the construction and maintenance of such 
railroad, and for all stations, depots, and other purposes necessary to 
successfully work and conduct the business of the road; 


4. To lay out its road, not exceeding in width one hundred feet on 
each side of its center line, unless a greater width be required for the 
purpose of excavation or embankment, and to construct and maintain the 
same, with a single or double track, and with such appendages and adjuncts 
as may be necessary for the convenient use of the same; 


5. To construct their road across, along, or upon any stream of water, 
watercourse, roadstead, bay, navigable stream, street, avenue, or highway, 
or across -any railway, canal, ditch, or flume which the route of its road 
intersects, crosses, or runs along, in such manner as to afford security for 
life and property; but the corporation shall restore the stream or water- 
course, road, street, avenue, highway, railroad, canal, ditch, or flume thus 
intersected to its former state of usefulness, as near as may be, or so that 
the railroad shall not unnecessarily impair its usefulness or injure its 
franchise ; 

6. ‘To cross, intersect, join, or unite its railroad with any other rail- 
road, either before or after construction, at any point upon its route, and 
upon the grounds of such other railroad corporation, with the necessary 
turnouts, sidings, and switches, and other conveniences in furtherance of 
the objects of its connections; and every corporation whose railroad is, or 
shall be hereafter, intersected by any new railroad, shall unite with the 
owners of such new railroad in forming such intersections and connections, 
and grant facilities therefor; and if the two corporations cannot agree 
upon the amount of compensation to be made therefor, or the points or 
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the manner of such crossings, intersections, and connections, the same 
shall be ascertained and determined as is provided in sections 9933 to 9958, 


Code of Civil Procedure; 


7. To purchase lands, timber, stone, gravel, or other materials to be 
used in the construction and maintenance of its road, and all necessary 
appendages and adjuncts, or acquire them in the manner provided in 
sections 9933 to 9958, Code of Civil Procedure, for the condemnation of 
lands; and to change the line of its road, in whole or in part, whenever 
a majority of the directors so determine, as is provided hereinafter; but 
no such change must vary the general route of such road, as contemplated 
in its articles of incorporation ; ; 


8. To carry persons and property on their railroad, and receive tolls 
or compensation therefor ; 


9. To erect and maintain all necessary and convenient buildings, 
stations, depots, fixtures, and machinery for the accommodation and use 
of their passengers, freight, and business; 


10. To regulate the time and manner in which passengers and property 
shall be transported, and the tolls and compensation to be paid therefor 
within the limits prescribed by law, and subject to alteration, change, or 
amendment by the legislative assembly at any time; 


11. To regulate the force and speed of their locomotives, cars, trains, 
or other machinery used and employed on their road, and to establish, 
execute, and enforce all needful and proper rules and regulations for the 
management of its business transactions usual and proper for railroad 


corporations. 


History: En. Sec. 894, Civ. C. 1895; 
re-en. Sec. 4275, Rev. C. 1907; re-en. Sec. 
6507, R. C. M. 1921. Cal. Civ. C. Sec. 465. 


Subd. 3, Acquire Real Estate 


Under subdivision 3 of this section, a 
railway company may acquire any land 
necessary for the construction and main- 
tenance of its road and its adjuncts and 
appendages by purchase or by voluntary 
grant or donation, subject only to the 
limitation that the right of way shall not 
exceed two hundred feet in width, except 
where a greater width is required for exca- 
vations and embankments, and that the 
land for excavations, embankments, side- 
tracks, turnouts, shops, ete., shall not ex- 
eced the amount necessary for such uses 
and purposes. State ex rel. Bloomington v. 
District Court, 34 M 535, 548, 88 P 44. 
See Northern Pacific Ry. Co. v. McAdow, 
44 M 547, 554, 121 P 473; Postal Tel.-Cable 
Co. of America v. Nolan, 53 M 129, 137, 
162 P 169. 


Subd. 4, Lay Out Its Road 


The language of subdivision 4 of this 
section, “not exceeding in width one hun- 
dred feet on each side of its center line,” 
is not a grant but a limitation. No obliga- 


tion is imposed upon any company to take 
the full amount permitted, and in the ab- 
sence of any necessity it cannot do so, 
either as against the will of the owner or 
the necessities of a competing road. Great 
Falls & Teton County Ry. Co. v. Ganong, 
45 M 43, 50, 136 P 391. 


Id. <A railroad company, in projecting a 
reute through a town, had staked a line 
through the center of one of its streets 
eighty feet wide, caused it to be mapped, 
and subsequently approved by its execu- 
tive officer. In an action by a rival com- 
pany looking to the condemnation of a 
strip of land sixty feet wide immediately 
adjoining one side of the street, the evi- 
dence was held insufficient to sustain a 
finding that such strip had already been 
appropriated by the first company for a 
public use of equal necessity, namely, for 
right of way purposes, under subdivision 
4 of this section. 


The mere fact that one has made sub- 
stantial improvements along a railroad in 
the expectation of its continued operation 
does not burden the railroad company with 
an implied obligation to operate. Briggs 
et al. v. Great Northern Ry. Co., 92 M 463, 
465, 15 P 2d 840. 
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Subd. 5, Obstruction of Watercourses 


Under the common-law rule of liability 
for the obstruction of surface waters, in 
force in this state in the absence of stat- 
ute providing otherwise, defendant rail- 
way company was not liable for damage 
caused to plaintiff’s property by surface 
waters which were dammed up by its em- 
bankment and for the escape of which it 
had failed to construct culverts or open- 
ings, its duty in this respect being con- 
fined, by this subdivision of this section, 
and See. 6599, R. C. M. 1921, to providing 
outlets for streams, watercourses, ete., in- 
tersected by the embankment, plaintiff’s 
evidence having failed to establish that 
the invading waters were conveyed through 
a natural watercourse. Le Munyon v. Gal- 
latin Valley Ry. Co., 60 M 517, 524, 525, 
19$-P 915. 


Under the common law a railroad com- 
pany was, and under this section and this 
subdivision, is, required to exercise the 
skill and knowledge ordinarily practiced 
in the construction of an embankment 
used in connection with a bridge over a 
watercourse, and leave sufficient openings 
for the passage of such water as is known 
to flow in the stream in time of usual 
freshets, and such as experience shows 
might oceur at any time. Heckaman v. 
Northern Pac. Ry. Co., 93 M 363, 377 et. 
seq., 20 P 2d 258. 


Id. The usefulness of “franchise” of a 
non-navigable stream which under this 
subdivision of this section a railroad com- 
pany in crossing it in the course of con- 
struction must restore, is its use for irriga- 
tion purposes and drainage. 


Id. Held, that the provision of this 
subdivision of this section, that a railroad 
corporation in constructing its road across 
a stream must do so “in such manner as to 
afford security for life and property” does 
not make the corporation an insurer against 
damage to property by flooding, but may 
be held liable only upon a showing of neg- 
ligence. 

Td. Where a railroad company fails to 
restore a stream which it crosses while con- 
structing its road to its original useful- 
ness, its failure in that regard constitutes 
actionable negligence. 

Td. A “watercourse” within the mean- 


ing of this section is a channel cut by 
running water, with well-defined banks 
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through which water flows for substantial 
period of each year. 


Id. The duty cast upon a railroad com- 
pany by this section to restore a stream 
crossed by its road to its original useful- 
ness does not require that the full width 
of the channel must be left open for the 
passage of water, but may be fulfilled by 
straightening and deepening it so as to 
carry as much water as it did originally; 
the duty may not be added to by courts. 


Td. Where a railroad company after ex- 
ereise of reasonable care in the construc- 
tion of an embankment and bridge in 
crossing a stream thereafter narrows the 
opening left for the passage of water, or 
subsequently discovers that the opening is 
insufficient to carry away waters which 
may reasonably be anticipated, it must 
make suitable provision for such water 
within a reasonable time; otherwise the 
duty it owes under this section to restore 
the stream to its original usefulness is not 
discharged. 


Id. If after a railroad company has 
fully discharged its duty, as above out- 
lined and imposed upon it by this section, 
damage results from the insufficiency of 
openings in an embankment to carry away 
waters incident to an unprecedented storm 
and consequent flood, liability does not at- 
tach to it, the necessary element of negli- 
gence being lacking. 

Where a railroad company constructs 
and maintains a grade across a water- 
course with proper culverts in conformity 
with statutory requirements and so as to 
provide for the passage of waters reasona- 
bly to be expected in times of usual fresh- 
ets or such as are unusual but which expe- 
rience shows might occur at any time, its 
construction or maintenance is not negli- 
gence per se, but liability for damages due 
to flooding of lands attaches only upon a 
showing of negligence. Peel et al. v. Chi- 
cago etc. R. R. Co., 94 M 334, 341, 22 P 2d 
617. 


Operation and Effect in General 


The provisions of this section and sec- 
tions 6002 and 6503 are exceedingly liberal, 
but they must be interpreted in the hght 
of section 9937 and the rule of necessity 
must be determinative of the right to take 
in each instance. Northern Pacific Ry. Co. 
v. McAdow, 44 M 547, 555, 121 P 473. 


6508. Maintenance of hotel by railroad in national park and along its 
line. Any railway company or corporation, organizing under the laws of 
the United States, the state of Montana, or of any other state or territory, 
and owning or operating a line of railway in the state of Montana, may, 
in connection with its railway business, construct, acquire, own, operate, 
and maintain, in or on public or national parks, traversed, touched, or 
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reached by its said line of railway in the state of Montana, and at con- 
venient points along its said line, hotels, inns, and restaurants for the 
accommodation of the employees and patrons of said railway company or 
corporation, either in its own name or in the name of another corporation, 
provided that the stock of such other corporation is owned or controlled 


by said railway.company or corporation. 
History: En. Sec. 1, Ch. 82, L. 1915; re-en. Sec. 6508, R. C. M. 1921. 


6509. Right-of-way in canyon. Any such corporation whose right-of- 
way, or whose track upon such right-of-way, extends through any canyon, 
pass, or defile, shall not exclude any other such corporation from a passage 
through the same upon equitable terms, and in case of disagreement, upon 
application of either of the parties, with notice to the other, the same shall 
be adjusted by a court of competent jurisdiction; and if the passage of 
any such railroad through the canyon, pass, or defile causes the disuse or 
change of location of any public wagon road that may traverse the same, 
damages shall be awarded therefor, as provided by the Code of Civil 
Procedure, and if it shall become necessary for any other railroad company 
passing through the state to cross .or pass any other railroad track or defile 
already constructed or surveyed, the same may be so done without any 
compensation therefor, except the actual damage done by so doing; and 
when two or more companies desire to pass through the same canyon, 
pass, or defile, neither shall exclude the other from passing through the 
same, and neither shall have any compensation therefor, except the actual 
damage done by so doing; and should it be necessary that the said com- 
panies should use the same track or bed in passing through such canyon, 
pass, or defile, the same may be done without any compensation therefor 
from one to the other, except the actual damage by so doing. 


History: En. Sec. 11, p. 100, Ex. L. 
1873; re-en. Sec. 309, 5th Div. Rev. Stat. 
1879; re-en. Sec. 687, 5th Div. Comp. Stat. 
1887; re-en. Sec. 895, Civ. C. 1895; re-en. 
Sec. 4276, Rev. C. 1907; re-en. Sec. 6509, 
R. C.-M, 1927, 


Operation and Effect 


Where one railroad company, duly au- 
thorized, has built its roadbed, and ob- 
tained its right of way and grounds for 
station buildings, machine-shops,  side- 
tracks, ete., through a defile or canyon, 
the court will grant an injunction in its 


favor, restraining another railroad cor- 
poration, authorized to build to the same 
point, from going upon or interfering with 
the track or right of way of the corpora- 
tion first in possession, until an adjust- 
ment of rights can be made by the court 
under the general railroad law. Montana 
Central Ry. Co. v. Helena & R. M. R. Co., 
6 M 416, 420, 12 P 916. 


, References 


-Le Munyon v. Gallatin Valley Ry. Co., 
60 M 517, 524, 199 P 915. 


6510. Survey, annual work, and completion of road. Every railroad 
corporation shall be required to complete fifteen miles upon each of its 
lines, branches, or extensions, each year subsequent to the passage of this 
chapter, in the case of companies already organized, and each year subse- 
quent to the filing of articles of incorporation in the case of corporations 
hereafter organized. But organization under this chapter shall not be © 
deemed to confer any right to any portion of its line as designated in its 
articles of incorporation on which a preliminary survey and location shall 
not have been made, and if such corporation shall fail to comply with the 
requirements of this section, it shall forfeit its charter, and all the rights and 
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privileges conferred by said articles as to any incompleted portion of its line 
of road. Hach railroad corporation shall complete the whole line of its road 
within five years from the passage of this chapter, in the case of corporations 
already organized, and within seven years from the date of filing articles of 
incorporation in the case of corporations hereafter organized. Upon the 
written application of any county attorney of a county through which the 
line of said road would pass, made to the district court, setting forth the 
alleged cause of such forfeiture, it shall be the duty of such court, after 
notice to the corporation, to examine the cause; and if, in his judgment, 
sufficient cause exists for such forfeiture, to declare and enforce the for- 
feiture. 

History: En. Sec. 12, p. 101, Ex. L. Sec. 896, Civ. C. 1895; re-en. Sec. 4277, 
1873; re-en. Sec. 310, 5th Div. Rev. Stat. Rev. C. 1907; re-en. Sec. 6510, R. C. M. 


1879; amd. Sec. 1, p. 37, L. 1883; re-en. 1921. 
Sec. 688, 5th Div. Comp. Stat. 1887; amd. 


6511. . Railroads on reservations. Any railroad corporation now or 
hereafter organized under the laws of this state, for the purpose of 
building railroads which extend upon Indian or military reservations 
within this state, shall not forfeit its charter, or any rights or privileges, 
by reason of its failure to build and complete any portion of its road 
upon such reservations, until a grant of a right-of-way therefor has been 
obtained from the United States, or any parties authorized in that behalf, 
and thereafter the provisions of this chapter shall be applicable to said 
corporations. 


History: En. Sec. 689, 5th Div. Comp. Stat. 1887; re-en. Sec. 897, Civ. C. 1895; 
re-en. Sec. 4278, Rev. C. 1907; re-en. Sec. 6511, R. C. M. 1921. 


6512. May change location or grade. Whenever any corporation or- 
ganized under this chapter shall find it necessary for the purpose of 
avoiding annoyance to public travel, or dangerous or difficult curves or 
grades, or unsafe or unsubstantial grounds or foundations, or for other 
reasonable causes, to change the location or grade of any portion of its 
road, such railroad corporation is hereby authorized to make such changes, 
not departing from the general route prescribed in the articles of incor- 
poration. 


History: En. Sec. 13, p. 102, Ex. L. References 
1873; re-en. Sec. 311, 5th Div. Rev. Stat. 
1879; re-en. Sec. 690, 5th Div. Comp. Stat. Briggs et al. v. Great Northern Ry. Co., 


1887; re-en. Sec. 898, Civ. C. 1895; re-en. 92 M 4638, 465, 15 P 2d 840. 
Sec. 4279, Rev. C. 1907; re-en. Sec. 6512, 
iO. I. AOA. 


6513. May borrow money and secure payment. Any corporation or- 
ganized under this chapter shall have power to borrow money on the 
eredit of the corporation to an amount not exceeding its authorized capital 
stock, at a rate of interest to be agreed upon by the respective parties, 
and may execute bonds therefor in sums of not less than one hundred 
dollars, and secure the payment thereof by mortgage or pledge of the 
property and income of such corporation. And if the said mortgage shall 
so provide, it shall be and remain a valid lien upon all of the property of 
said corporation of whatever kind then existing, or that may thereafter 
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be by it acquired, irrespective of the law now in force relating to chattel 

mortgages, and the same shall be taken, held, and enforced in the same 

manner as mortgages upon real estate now are held and enforced. © 
History: En. Sec. 14, p. 102, Ex. L. 1887; re-en. Sec. 899, Civ. C. 1895; re-en. 


1873; re-en. Sec. 312, 5th Div. Rev. Stat. Sec. 4280, Rev. C. 1907; re-en. Sec. 6513, 
1879; re-en. Sec. 691, 5th Div. Comp. Stat. R. C. M. 1921. 


6514. May buy and sell necessary real estate. Any such corporation 
may acquire by purchase or gift any lands in the vicinity of its road or 
through which the same may pass, so far as may be convenient or neces- 
sary to secure the right-of-way, or such as may be granted to aid in the 
construction of such road, and convey the same in such manner as the 
directors may prescribe, and all deeds and conveyances made by such 
eorporation shall be signed by the president, under the seal of the ecor- 
poration. 

History: En. Sec. 15, p. 102, Ex. L. 1887; re-en. Sec. 900, Civ. C. 1895; re-en. 


1873; re-en. Sec. 313, 5th Div. Rev. Stat. Sec. 4281, Rev. C. 1907; re-en. Sec. 6514, 
1879; re-en. Sec. 692, 5th Div. Comp. Stat. R. C. M. 1921. 


6515. May divert and cross streams and roads. It shall be lawful for 
such corporation, whenever it may be necessary in the construction of its 
road to cross any road or stream of water, to divert the same from its present 
location or bed; but such corporation shall, without unnecessary delay, place 
such road or stream in such condition as not to impair its former usefulness. 


History: En. Sec. 16, p. 103, Ex. L. References 
1873; re-en. Sec. 314, 5th Div. Rev. Stat. 
1879; re-en. Sec. 693, 5th Div. Comp. Stat. Cited or applied as section 901, Civil 


1887; re-en. Sec. 901, Civ. C. 1895; re-en. Code, in State ex rel. Bloomington v. Dis- 
Sec. 4282, Rev. C. 1907; re-en. Sec. 6515, trict Court, 34 M 535, 541, 88 P 44. 
R. C. M. 1921. 


6516. Principal office. Every such corporation shall, as soon as con- 
venient after its organization, establish a principal office at some point on 
the line of its road, and may change the same at pleasure, giving public 
notice in one or more newspapers in the state having the largest circulation, 
and notice to the secretary of state of such establishment or change. 

History: En. Sec. 17, p. 103, Ex. L. 1887; re-en. Sec. 902, Civ. C. 1895; re-en. 


1873; re-en. Sec. 315, 5th Div. Rev. Stat. Sec. 4283, Rev. C. 1907; re-en. Sec. 6516, 
1879; re-en. Sec. 694, 5th Div. Comp. Stat. R. C. M. 1921. 


6517. May maintain telegraph line. Any such corporation is hereby 
authorized to construct, maintain, and operate a telegraph line along its 
road. The provisions of this chapter concerning the grant for station 
buildings, workshops, depots, machine-shops, switches, sidetracks, turn- 
tables, and water stations shall not apply to mineral lands of the United 
States, or to lands reserved by the United States, nor to any lands as 
against the United States. 

History: En. Sec. 18, p. 103, Bx. L. 1887; re-en. Sec. 903, Civ. C. 1895; re-en. 


1873; re-en. Sec. 316, 5th Div. Rev. Stat. Sec. 4284, Rev. C. 1907; re-en. Sec. 6517, 
1879; re-en. Sec. 695, 5th Div. Comp. Stat. RB C. M. 1921. 


6518. State not responsible for debts of railroad. Nothing in this 
chapter shall be construed to make the state, or any municipality therein, 
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hable for any debts or obligations of any character which may be con- 
tracted by such corporations. 


History: En. Sec. 19, p. 104, Ex. L. 1887; re-en. Sec. 904, Civ. C. 1895; re-en. 
1873; re-en. Sec. 317, 5th Div. Rev. Stat. Sec. 4285, Rev. C. 1907; re-en. Sec. 6518, 
1879; re-en. Sec. 696, 5th Div. Comp. Stat. RB. C. M. 1921. 


6519. May increase capital stock. If the amount of the capital stock 
shall be found insufficient to enable any such corporation to construct its 
road, it shall be competent for the directors, upon a vote of the stock- 
holders, to increase the stock to such sum as shall cover the expenses of 
the construction of its road. 

History: En. Sec. 21, p. 104, Ex. L. 1887; re-en. Sec. 906, Civ. C. 1895; re-en. 


1873; re-en. Sec. 319, 5th Div. Rev. Stat. Sec. 4287, Rev. C. 1907; re-en. Sec. 6519, 
1879; re-en. Sec. 698, 5th Div. Comp. Stat. R. C. M. 1921. 


6520. May accept provisions of act of congress. Any such corporations 
may accept the provisions of any act of congress providing for the creation 
of bodies corporate for the purposes aforesaid, but such acceptance shall 
not impair or affect the legal or equitable rights of any creditor as they 
exist at the time of such acceptance. 


History: En. Sec. 22, p. 104, Ex. L. 1887; re-en. Sec. 907, Civ. C. 1895; re-en. 
1873; re-en. Sec. 320, 5th Div. Rev. Stat. Sec. 4288, Rev. C. 1907; re-en. Sec. 6520, 
1879; re-en. Sec. 699, 5th Div. Comp. Stat. R. C. M. 1921. 


6521. Penalties—exorbitant and discriminatory rates—equipment re-¢521 
quirements—posting rates—lighting tracks in cities—transporting danger-?! © °” *” 
ous materials with passengers—excessive speed—whistle and bell require- 
ments—reports. If any railroad corporation within this state shall ask, 
charge, or demand any exorbitant rate of compensation for the transpor- 
tation of any freight, baggage, express matter or passenger, or make any 
unjust discrimination in its rates, or shall neglect to provide comfortable 
and convenient cars or coaches for the transportation of its passengers 
and their baggage, or safe cars for the transportation of express matter 
and freight, or shall use any highly inflammable oils for lighting any car 
on its passenger trains, or shall wilfully neglect to keep a table of its 
passenger tariff and rates of freight conspicuously posted in each depot 
within this state, or fail to light its track in any city in this state, or shall 
transport within this state on any of its passenger cars any oil of vitriol, 
gunpowder, lucifer matches, nitro-glycerine, glynon oil, nytroleum or 
blasting-oil, or nitrate oil, or powder mixed with any such oil, or fibre 
saturated therewith, or duolin or giant powder, or blasting powder, or 
any other goods of a dangerous nature, or in any incorporated city or 
town in this state run any train at a rate of speed forbidden by the laws 
of this state, or the ordinances of such city or town, or run any train over 
any unsafe bridge, trestlework, or aqueduct in this state; or fail to have 
upon any locomotive in use by it in this state a bell and whistle in fit 
condition for use thereon; or shall permit any locomotive to approach any 
highway, road, or railroad crossing, without causing the whistle to be 
sounded at a point between fifty and eighty rods from the crossing, and 
the bell to be rung from said point until the crossing is reached; or shall 
wilfully fail to make any report herein required, or which may be hereafter 


385 


6521 


RAILROADS 


Ch. 45 


required by any law of this state, shall be deemed guilty of a misdemeanor, 
and, upon conviction thereof, shall be fined for the first offense in the 
sum of one thousand dollars, and for the second violation of the same 
provision, two thousand dollars, and for every other and further violation 
of any provision of which it has been twice before found guilty, a sum 
not less than five nor more than ten thousand dollars. 


History: En. Sec. 23, p. 104, Ex. L. 
1873; re-en. Sec. 321, 5th Div. Rev. Stat. 
1879; re-en. Sec. 700, 5th Div. Comp. Stat. 
1887; amd. Sec. 908, Civ. C. 1895; amd. 
Sec. 1, Ch. 66, L. 1903; re-en. Sec. 4289, 
Rev. C. 1907; re-en. Sec. 6521, R. C. M. 
1921; amd. Sec. 1, Ch. 7, L. 1929. 


NOTE.—Section 11279 provides a mini- 
mum penalty for violation of this section 
which is different from the minimum pen- 
alty herein provided. 


_ Operation and Effect 


A railroad company’s failure to obey 
the requirements of the statute does not 
excuse the citizen from the use of at least 
ordinary diligence and prudence. Hunter 
v. Montana Central Ry. Co., 22 M 525, 
531, 57 P 140; Sprague v. Northern Pacific 
Ry. Co., 40 M 481, 489, 107 P 412. 


Warning Signal 


It is negligence for a railroad to permit 
its trains to approach a crossing without 
sounding the whistle and ringing the bell. 
Hunter v. Montana Central Ry. Co., 22 M 
525, 5381, 57 P 140. See Kelley v. John 
R. Daily Co., 56 M 63, 72, 181 P 326. 


Evidence that shows a violation, by a 
railroad company, of the provisions of this 
section, in failing to give proper signals 
of the approach of its trains at crossings, 
makes out a prima facie case of negli- 
gence. Hunter v. Montana Central Ry. 
Co., 22 M 525, 531, 57 P 140; Sprague v. 
Northern Pacific Ry. Co., 40 M 481, 489, 
107 P 412; De Atley v. Northern Pacific 
Ry. Co., 42 M 224, 230, 112 P 76. See Kel- 
ley v. John R. Daily Co., 56 M 63, 72, 181 
P 326. 


A railroad company, whose employees 
in charge of a train fail, upon approaching 
the crossing of a highway, to observe the 
precautions required by this section for 
the protection of the public, is chargeable 
with negligence; and there can be no dis- 
tinction between the effect of a statute 
designed to protect the public generally 
at railroad crossings, and one, such as sec- 
tion 11268, designed to secure safety to 
servants engaged in hazardous occupa- 
tions. Monson v. LaFrance Copper Co., 
39 M 50, 61, 101 P 243. | 


Failure on the part of a railway com- 
pany to cause the locomotive whistle to be 
sounded at a point between fifty and 
eighty rods from a crossing, and the bell 


to be rung at a point within eighty rods 
before reaching the crossing as required 
by this section, constitutes actionable neg- 
ligence. Sprague v. Northern Pacific Ry. 
Co., 40 M 481, 489, 107 P 412. See Kelley 
v. John R. Daily Co., 56 M 63, 72, 181 P 
326. ; 

A variance between an averment that 
defendant railroad was negligent in fail- 
ing to give any warning of the approach 
of one of its trains, and evidence which 
tended to show that, while warning was 
given, it was not until the train was with- 
in about one hundred feet from the cross- 
ing, was immaterial. De Atley v. Northern 
Pacifie Ry. Co., 42 M 224, 230, 112 P 76. 

Where a person, seeing a train approach- 
ing, is killed in an endeavor to effect a 
crossing ahead of the train, failure of the 
enginemen to ring the locomotive bell or 
sound the whistle, though punishable as a 
misdemeanor, is not a proximate cause of 
the death. Melzner v. Chicago, Milwaukee 
& St. P. Ry. Co., 51 M 487, 492, 153 P 
1019. 

Failure of a railway company to com- 
ply with the statute requiring the blowing 
of the locomotive whistle and sounding of 
the bell on approaching a street crossing 
is negligence per se. Stroud v. Chicago 
ete. Ry. Co., 75 M 384, 243 P 1089. 

‘The burden of proving that defendant 
railway company’s enginemen on approach- 
ing a highway crossing did not sound the 
locomotive whistle or ring the bell may 
be sustained by plaintiff’s negative testi- 
mony, provided the attendant cireum- 
stances were such as to have afforded him 
a reasonable opportunity to hear the 
warning signals, if given. Grant v. Chi- 
cago ete. Ry. Co. et al., 78 M 97, 110, 252 
P 382. 


While it may be conceded that a locomo- 
tive engineer who on approaching a cross- 
ing observes that the signals which he is 
required to give by statute (this section) 
are not heard or that his train is not seen 
by one crossing, he must give such addi- 
tional signals as an ordinarily prudent 
man would deem necessary, refusal to give 
such an instruction held not error as not 
warranted by the evidence. Norton v. 
Great Northern Ry. Co. et al., 85 M 270, 
280, 290, 278 P 521. 


References 


Rau v. Northern Pacifie Ry. Co. et al., 
87 M 521, 535, 289 P 580. 
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6522. Annual report—what to contain. It is hereby made the duty of 
the president or other officer in charge of each and every railroad corpora- 
tion having a line of railroad in this state, to make an annual report to 
the state auditor for the year ending on the thirtieth day of November 
preceding, which report shall be verified by the oath or affirmation of such 
president or other officer in charge, and be filed in the office of the state 
auditor by the first day of December in each year, and shall state: 

1. The amount of capital stock paid in; 

The amount of capital stock unpaid; 
The amount of funded debt; 

The amount of floating debt; 

Cost of construction ; 

Cost of right-of-way ; 

Cost of equipment; 

8. All other items embraced in cost of road and equipment, not em- 
braced in three preceding items; 

9. Total cost of road and equipments to date; 

10. Length of single main track, laid with iron or steel; 

11. Length of double main track, and width of gauge; 

12. Length of branches, stating whether they have single or double 
tracks ; 

13. Aggregate length of sidings, and other tracks not above enumer- 
ated; total length of iron and steel, each separately stated, embraced in 
preceding items; 

14. The maximum grade, with its length in main road, and also in 
branches; : 

15. The shortest radius of curvature, with length of curve in main 
road, and also in branches; | 

16. Total degrees of curvature in main road, and also in branches; 


ae ee ore 


17. Total length of straight line in main road, and also in branches; 

18. Number of wooden bridges, and aggregate length in feet; 

19. Number of iron bridges, and aggregate length in feet; 

20. Number of stone bridges, and aggregate length in feet; 

21. The number of wooden trestles, and aggregate length in feet; 

22. The greatest age of wooden bridges ; 

23. The average age of wooden bridges; 

24. The greatest age of wooden trestles; 

25. The number and kind of new bridges built during the year, and 
length in feet; 

26. The length of road unfenced on either side, and the reason therefor; 

27. Number of engines; 

28. Number of passenger-cars ; 

29. Number of express and baggage-cars ; 

30. Number of freight-cars ; 
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31. Number of other cars; 

32. The highest rate of speed allowed by express and passenger trains ; 

33. The highest rate of speed allowed by mail and accommodation 
trains ; 

34. The highest rate of speed allowed by freight trains; 

35. The rate of fare for passengers charged for the respective classes 
per mile; 

36. The highest rate per ton per mile charged for the transportation 
of the various classes of freight, through and local; 

37. The length of new iron or steel laid during the year; 

38. The length of rerolled iron laid during the year; . 

39. The number of miles run by passenger trains; 

40. The number of miles run by freight trains; 

41. The number of passengers (all classes), carried in ears; 

42. The number of tons of through freight carried; 

43. The number of tons of local freight carried; 

44. The number of tons of ore, cattle, and grain transported ; 

45. The value of coin, bullion, and dust carried; 

46. Earnings from transportation of passengers; 

47. Earnings from transportation of freight; 

48. Earnings from mail and express; 

49. Harnings from all sources. Total earnings for the year; 

50. Expenditures for construction and new equipments; 

d1. Expenditures for maintenance of way and structure; 

52. Expenditures for maintaining and operating motive power and 
cars ; 

53. Expenditures for transportation expenses, including those of sta- 
tions and trains; 

54. Expenditures for dividends, rate per cent.; and amount; 

55. All other expenditures, either for management of road, main- 
tenance of way, motive powers, and ears, and for other purposes. Total 
expenditure during the year; 

56. The number and kind of farm, animals killed, and the amount of 
damages paid therefor; 

57. A statement of all casualties resulting in injuries to persons, and 
the extent and causes thereof, and such other and further information as 
may be required by the state auditor; but if any corporation shall be 
unable to furnish the required information, the reason thereof shall be 
given. The state auditor shall prepare and furnish to each railroad cor- 
poration, or to each organization having one or more railroads in charge, 
blank forms for making the reports required by this chapter, which blanks 
may be so prepared by the auditor as to obtain the information required 
by this section more in detail, or omit such of a historical or permanent 
character as may have been given in previous reports. 
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History: En. Sec. 24, p. 106, Ex. L. References 
1873; re-en. Sec. 322, 5th Div. Rev. Stat. i . : aval 
£07; Teor Séc. 701, bth Div, Comp: State ee oe ee ee 

* re-en. : ; Code, in Daly Bank & Trust Co. v. Great 
1887; re-en. Sec. 909, Civ. C. 1895; re-en. F 4 2M 298. 303. 80 P 
Sec. 4290, Rev. C. 1907; re-en. Sec. 6522, alls Street Ry. Co., 32 228, , 


R. C. M. 1921. Cal. Civ. C. Sec. 480. iets 


6523. May extend line into Montana. Any railroad corporation char- 
tered by or organized under the laws of the United States, or of any state 
or territory whose line of railroad shall reach or intersect the boundary 
line of this state at any point, may extend its railroad into this state from 
any such point or points to any place or places within the state, and may 
build branches from any point on such extension or continuation of any 
such extension or branch. Before making such extension into the state, 
or building any such branch road, or any such continuation, such cor- 
poration shall, by resolution of its board of directors, to be entered in 
the records of its proceedings, designate the general route of such pro- 
posed extension, branch, or continuation, in the manner provided in sec- 
tions 5905 and 5906 of this code, and file a copy of such record, certified 
by the president and secretary, in the office of the secretary of the state, 
who shall record the same when presented for record. Thereupon such 
corporations shall have all the rights, powers, privileges, immunities, and 
franchises to make, maintain, and operate such extension, and build, main- 
tain, and operate such branch or continuation, which it would have had 
if it had been incorporated for such purposes under the general laws of 
the state or territory of Montana. | 

History: En. Sec. 702, 5th Div. Comp. References 
Stat. 1887; re-en. Sec. 910, Civ. C. 1895; Pue v. Northern Pacific Ry. Co., 78 M 


re-en. Sec. 4291, Rev. C. 1907;. re-en. Sec. 
6523, R. C. M. 1921. 40 45 oe. Felon 


6524. Two or more may consolidate. Any two or more railroad cor- 
porations whose respective lines, not being parallel or competing lines, are 
wholly or partly within this state, whether chartered by or organized 
under the laws of the state or territory of Montana, or of the United 
States, or of any other state or territory, when their respective lines of 
road or any branch thereof so connect within this state that they may 
operate together as one property, may consolidate their capital stock, 
franchises, and property, and thereby become one corporation by any 
name adopted by them, which may be that of one of them, upon such 
terms and conditions as may be agreed upon by them, in the manner fol- 
lowing: Articles of agreement shall be entered into by and between such 
corporations under their respective corporate seals and the signatures of 
their respective presidents and secretaries, containing the terms and con- 
ditions of such consolidation and the mode of carrying the same into 
effect, including the name of the corporation resulting from such consoli- 
dation, the amount of its capital stock, the number and amount of shares 
thereof, the manner of retiring the shares of the capital stock of the cor- 
porations so consolidated, or of converting the same into or exchanging 
it for the capital stock of such resultant corporation, the number which 
shall constitute the board of directors of such corporation, and what 
officers it shall have, and the persons who shall constitute the first board 
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of directors and officers thereof, their term of office, and the manner in 
which their successors shall be elected, which shall be according to the 
provisions of section 5937 of this code, and such other matters as may be 
deemed necessary to perfect such consolidation, and as may be agreed 
upon. Such articles of agreement shall, before the same shall be effectual, 
be assented to, approved, or ratified by the stockholders of the respective 
corporations so consolidated at a regular meeting of such stockholders, or 
a special meeting thereof, duly called and held, by resolution adopted by 
a vote in favor thereof, in person or by proxy, of the holders of at least 
three-fifths in amount of the outstanding capital stock of such corpora- 
tions, respectively. A duplicate of such articles of agreement, together 
with a copy of the resolutions so adopted by the stockholders of such 
corporations assenting to, approving, or ratifying the same, certified under 
the corporate seal and the signature of the secretary, and verified by a 
sworn statement of the president and secretary of the corporation, stating 
that such resolution was duly adopted by the vote in favor thereof of 
the holders of three-fifths in amount of the outstanding capital stock of 
the corporation, at a meeting of the stockholders thereof, duly held, shall 
be recorded in the office of the secretary of state, and it shall be the duty 
of the secretary to record the same upon presentation for that purpose; 
and upon the filing thereof for record, as aforesaid, the corporation formed 
by such consolidation’ shall be a corporation by the corporate name men- 
tioned in such articles of agreement, and as such shall be perpetual, and 
shall succeed to and have, own, possess, exercise, and enjoy all the powers, 
rights, franchises, privileges, immunities, and property of every name and 
nature possessed by the corporations so consolidated, or to which they were 
entitled at the time of such consolidation, and shall be entitled to have, own, 
hold, exercise, possess, and enjoy all the powers, rights, franchises, privi- 
leges, and immunities which may at any time appertain to railroad corpora- 
tions under the general laws of this state. 


History: En. Sec. 703, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 911, Civ. C. 1895; 
re-en. Sec. 4292, Rev. C. 1907; re-en. Sec. 
6524, R. C. M. 1921. Cal. Civ. C. Sec. 473. 


Operation and Effect 
The provisions of this section and the 
next succeeding section, so far as they 


limit the right of railroad companies to 
lease their roads to one another to such 


companies as are not parallel or competing 
roads, were repealed by section 6531. State 
ex rel. Nolan v. Railway Companies, 21 
M 221, 233, 53 P 623. 


This section is not merely a legislative 
declaration of the manner of consolidation, 
but serves as a definition as well. State 
ex rel. Nolan v. Railway Companies, 21 M 
221, 242, 53 P 623. 


6525. May lease or purchase other railroads. Any railroad corporation 
whose line is wholly or partly within this state, or reaches the boundary 
line thereof, whether chartered by or organized under the laws of the 
state or territory of Montana, or the United States, or of any other state 
or territory, may lease or purchase the whole or any part of the railroad 
or line of railroad of any railroad corporation, constructed or uncon- 
structed, together with all the rights, powers, immunities, privileges, fran- 
chises, and all other property or appurtenances thereto; provided, the © 
railroad or line of railroad so leased or purchased is continuous of or con- 
nected with its own line, and not a parallel or competing line. Before any 
such lease or purchase shall be effectual, it shall be assented to or approved 
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or ratified by the stockholders of each corporation by a vote in favor 
thereof, at a general or special meeting of such stockholders, by the holders 
of three-fifths in amount of all the outstanding capital stock of the com- 
pany ; and any such railroad corporation, whether chartered by or organized 
under the laws of the state or territory of Montana, or of the United 
States, or of any other state or territory, may take, purchase, hold, sell, 
and dispose of, or guarantee the payment of the capital stock, bonds, and 
securities of any other railroad corporation whose line of railroad within 
this state is continuous of or connects with its own line. Leases heretofore 
made in conformity to the provisions of this chapter shall, when ratified 
as herein provided, be held valid in like manner as if made by authority 
thereof. 
History: En. Sec. 704, 5th Div. Comp. References 


Stat. 1887; re-en. Sec. 912, Civ. C. 1895; 


Cited or applied as section 912, Civil 

re-en. Sec. 4293, Rev. C. 1907; re-en. Sec. : or 
, Ae Code, in State ex rel. Nolan v. Railway 
ee nn he cice, Sec. Companies, 21 M 221, 229, 233, 53 P 623. 


6526. May issue and secure bonds. Any railroad corporation whose 
line is wholly or partly within this state, whether chartered by or organized 
under the laws of the state or territory of Montana, or of the United 
States, or of any other state or territory, shall have authority and power 
to make, issue, negotiate, and deliver its bonds, securities, or obligations 
to such amount, not exceeding its authorized capital stock, bearing such 
rate of interest and payable at such time or times as its board of directors - 
shall determine, and may negotiate, sell, pledge, or otherwise dispose 
of the same at such price, and on such terms, and in such manner as its 
board of directors may authorize or determine; and to secure the pay- 
ment of all or any of such bonds, securities, or obligations, and the interest 
thereon, may make, execute, and deliver such mortgages or deeds of 
trust upon all or any part of its property, income, and franchises, as the 
board of directors may determine or direct; and if any such mortgage or 
deed of trust shall so provide, and to the extent it shall provide, it shall 
be and remain a valid lien upon the property, rights, and franchises of the 
corporation of whatever nature or kind afterwards acquired, as well as 
upon property, rights, and franchises owned or possessed by the corpora- 
tion at the time of its execution, irrespective of the law relating to 
chattel mortgages, and any such mortgage or deed of trust shall be taken, 
held, and enforced in the same manner as mortgages of real estate; and 
the record thereof in the office of the secretary of state shall be notice of 
its existence and contents to all persons, without any further record 
thereof, and it shall be the duty of the secretary to record in his office 
any such mortgage or deed of trust, when presented for that purpose. 


History: En. Sec. 706, 5th Div. Comp. References 
Stat. 1887; re-en. Sec. 913, Civ. C. 1895; Cited or applied as section 913, Civil 
re-en. Sec. 4294, Rev. C. 1907; re-en. Sec. (ode, in State ex rel. Nolan v. Railway 
6526, R. C. M. 1921. Companies, 21 M 221, 229, 53 P 623. 


6527. Judgment as lien against property. A judgment against any 
railroad corporation for any injury to person or property, or for material 
furnished, or work or labor done upon any of the property of such cor- 
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poration, shall be a lien within the county where recovered on the property 
of such corporation, and such lien shall be prior and superior to the lien 
of any mortgage or trust deed provided for in this chapter. 


History: En. Sec. 707, 5th Div. Comp. Falls Street Ry. Co., 32 M 298, 303, 80 
Stat. 1887; re-en. Sec. 914, Civ. C. 1895; P 252; Helena, ete. Ry. Co. v. City of 
re-en. Sec. 4295, Rev. C. 1907; re-en. Sec. Helena, 47 M 18, 36, 130 P 446; Massa- 
6527, R. C. M. 1921. chusetts Loan & Trust Co. v. Hamilton, 
88 Fed. 588, 595; Central Trust Co. v. 


Opcration and EEtece Warren, 121 Fed. 323, 324. 


This section has no application to street- 
railroads. Daly Bank & Trust Co. v. Great 


6528. Amendment of certificate of incorporation. Any corporation 
heretofore formed, or which may hereafter be formed, under the provisions 
of chapter twenty-five, of the fifth division of the Compiled Statutes of 
Montana, relating to railway corporations, may, by a majority vote of 
its board of directors, and by the assent of its stockholders, representing 
at least two-thirds of the subscribed capital stock of such corporation, 
expressed in writing, or at a general or special meeting of stockholders, 
amend its certificate of Incorporation in any one or more of the following 
particulars, to-wit: By more particularly describing the general route of 
its road, or any part thereof, or by correcting or supplying any defect, 
mistake, or insufficiency in the description thereof, contained in said cer- 
tificate, by describing any change or changes in its route, or any additions 
or extensions to or of its line of road, by adding thereto or extending the 
same to points or termini other than those mentioned in the. original 
certificate of incorporation. 


History: En. Sec. 1, p. 147, L. 1893; NOTE.—The provisions referred to in 
re-en. Sec. 920, Civ. C. 1895; re-en. Sec. this section are of the Compiled Statutes 
4296, Rev. C. 1907; re-en. Sec. 6528, of Montana, 1887, Sections 677 through 
R. C. M. 1921. 708. Sections 677 through 679 do not ap- 

pear in subsequent compilations. 


6529. Record of amendment. A copy of such amendment or of the 
original certificate of incorporation, as amended, and a copy of the resolu- 
tion of the board of directors adopting the same, certified by the president 
and secretary of the company, under the corporate seal, to be correct 
and to have been adopted by a majority vote of the directors of the 
company, and to have been assented to in writing or by vote of stock- 
holders representing at least two-thirds of the subscribed capital stock 
of the company, shall be filed with and recorded by the secretary of state; 
and a like copy, certified as aforesaid, shall be filed with and recorded by 
the county clerk and recorder of the county in which the principal place 
of business of the company is or shall be situated; and from the time 
of such filing, said original certificate of incorporation shall be deemed to 
be amended accordingly, and said corporation shall have the same rights 
and powers, and it and the stockholders thereof shall be subject to the 
same liabilities, as if such amendment had been embraced in the original 
articles or certificate of incorporation. 


History: En. Sec. 2, p. 147, L. 1893; re-en. Sec. 921, Civ. C. 1895; re-en. Sec. 4297, 
Rev. C. 1907; re-en. Sec. 6529, R. C. M. 1921. 


6530. Amended certificate may be amended. Said certificate and 
amended certificate may be amended in like manner, whenever deemed 
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expedient or necessary by the board of directors and stockholders of the 
company. 


History: En. Sec. 3, p. 147, L. 1893; re-en. Sec. 922, Civ. C. 1895; re-en. Sec. 4298, 
Rev. C. 1907; re-en. Sec. 6530, R. C. M. 1921. 


6531. May lease or buy other railroads. Any railroad company now 
or hereafter incorporated pursuant to the laws of this state, or of the 
United States, or of any state or territory of the United States, may at 
any time, by means of subscription to the capital stock of any other rail- 
road company, or by the purchase of its stock or bonds, or by guaranteeing 
its bonds, or otherwise, aid such company in the construction of its rail- 
road within or without this state; and any company owning or operating 
a railroad within this state may extend the same into any other state 
or territory, and may build, buy, lease, or may consolidate with any rail- 
road or railroads in such other state or territory, or with any other rail- 
road in this state, and may operate the same, and may own such real 
estate and other property in such other state or territory as may be 
necessary or convenient in the operation of such road; or any railroad 
company may sell or lease the whole or any part of its railroad or 
branches within this state constructed or to be constructed, together with 
all property and rights, privileges, and franchises pertaining thereto, to 
any railroad company organized or existing pursuant to the laws of the 
United States; or of this state, or of any other state or territory of the 
United States; or any railroad company incorporated or existing under 
the laws of the United States, or of any state or territory of the United 
States, may extend, construct, maintain, and operate its railroad, or any 
portion or branch thereof, into and through this state, and may build 
branches from any point, or such extension to any place or places within 
this state; and the railroad company of any other state or territory of 
the United States which shall so purchase or lease a railroad, or any part 
thereof in this state, or shall extend or construct its road, or any portion 
or branch thereof, in this state, shall possess and may exercise and enjoy, 
as ,to the control, management, and operation of the said road, and as 
to the location, construction, and operation of any extension or branch 
thereof, all the rights, powers, privileges, and franchises possessed by 
railroad corporations organized under the laws of this state, including the 
exercise of the power of eminent domain. Such purchase, sale, consolida- 
tion with or lease, may be made, or such aid furnished, upon such terms 
or conditions as may be agreed upon by the directors or trustees of the 
respective companies; but the same shall be approved or ratified by 
persons holding or representing a majority in amount of the capital stock 
of each of such companies, respectively, at any annual stockholders’ meet- 
ing, or at-a special meeting of the stockholders called for that purpose, 
or by approval in writing of a majority in interest of the stockholders 
of each company respectively; provided, that nothing in the foregoing 
provisions shall be held or construed as curtailing the right of this state, 
or the counties through which any such road or roads may be located, 
to levy and collect taxes upon the same, and upon the rolling-stock thereof, 
in conformity with the provisions of the laws of this state upon that 
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daz 
subject; and all roads or branches: thereof in this state, so consolidated 
with, purchased, or leased, or aided, or extended into the state, shall 
be subject to taxation and to regulation and control by the laws of this 
state, in all respects the same as if constructed by corporations organized 
under the laws of this state; and any corporation of another state or 
territory or of the United States, beimg the purchaser or lessee of a rail- 
road within this state, or extending its railroad, or any portion thereof, 
into or through this state, shall establish and maintain an office or offices 
in this state at some point or points on its line, at which legal process 
and notice may be served, as upon railroad corporations of this state; 
provided, further, that before any railroad corporation organized under 
the laws of any other state or territory or of the United States shall 
be permitted to avail itself of the benefits of this act, such corporation 
shall file with the secretary of state a true copy of its charter or articles 


of incorporation. 


History: En. Sec. 1, p. 157, L. 1893; 
re-en. Sec. 923, Civ. C. 1895; re-en. Sec. 
4299, Rev. C. 1907; re-en. Sec. 6531, 
R. C. M.- 1921. 


Operation and Effect 


This section was continued in force 
after the adoption of this code, and re- 
peals sections 6524 and 6525, ante, so far 
as these latter sections limit the right of 
railroad companies to lease their roads to 
one another to such companies as are not 
parallel or competing roads. State ex rel. 
Nolan v. Railway Companies, 21 M 221, 
233, 53 P 623. 


Under this section, one railroad com- 
pany can lease its road to a parallel and 
competing road for a term of ten years, 
and such a lease is not a consolidation 
of the two roads within the meaning of 
the constitution. This section is to be 
read as merely authorizing the amalga- 


forbidden to amalgamate or consolidate 
by the constitution. State ex rel. Nolan 
v. Railway Companies, 21 M 221, 234, 53 
P 623. 

If a foreign railroad company, engaged 
as a common carrier of passengers be- 
tween different states, seeks to engage 
in interstate commerce in this state, buys 
or is about to buy out another railroad, 
and seeks to avail itself of the benefits 
of this section, which requires the filing 
of its charter or articles of incorporation 
with the secretary of state, it is not 
obliged to pay a fee, under section 145, 
for the filing of articles of incorporation, 
on the basis of a percentage of its entire 
capital stock; the exaction of such a fee 
would be an unauthorized burden upon 
interstate commerce. Chicago, Milwau- 
kee & St. Paul Ry. Co. v. Swindlehurst, 
47 M 119, 126, 130 P 966. See State ex 
rel. General Electric Co. v. Alderson, 49 


mation or consolidation of railroads not M 29, 31, 140 P 82. 


6532. Prior consolidation, sale or lease legalized. Any consolidation 
by sale or otherwise, or any lease or agreement to sell, consolidate with, 
or lease the whole or any part of any railroad and its branch lines organized 
under the laws of this state, with the franchise appertaining thereto, to any 
railroad company organized or existing under the laws of the United 
States, or of this state, or any other state or territory, or any consolidation 
between such companies organized under the laws of the United States, 
or of this state, or any other state or territory, and a corporation organized 
under the laws of this state, heretofore executed by the proper officers 
of the companies, parties to such sale, lease, or consolidation or contract, 
is hereby legalized and made in all respects valid and binding from the 
date of its execution. 


History: En. Sec. 2, p. 158, L. 1893; re-en. Sec. 924, Civ. C. 1895; re-en. Sec. 4300, 
Rev. C. 1907; re-en. Sec. 6532, R. C. M. 1921. 
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CHAPTER 46 


LEASES, SALES, AND MORTGAGES OF RAILROAD EQUIPMENT AND 
ROLLING STOCK 


Section 6533. Conditional sale valid. 
6534. Contract to be recorded. 
6535. Chattel mortgage. 
6536. Satisfaction of conditional sales contract. 
6537. Conditional sale of equipment—effect of—requirements. 
6538. Contract to be recorded. 
6539. Construction and effect of law. 


6533. Conditional sale valid. In all cases where railroad equipment 
and rolling-stock may have been or shall be sold to any person, firm, or 
corporation, to be paid for, in whole or in part, in instalments, or shall be 
leased, rented, hired, or delivered, on condition that the same may be 
used by the person, firm, or corporation purchasing, leasing, renting, hiring, 
or receiving the same, and that the title to the same shall remain in the 
vendor, lessor, renter, hirer, or deliverer of the same until the agreed upon 
price or rent for such property shall have been fully paid, such condition 
in regard to title so remaining in the vendor, lessor, renter, hirer, or 
deliverer, until such payments are fully made, shall be valid to all intents 
and purposes as to subsequent purchasers in good faith, and creditors; 
provided, the term during which the instalments or rent are to be paid 
shall not exceed ten years, and such contract shall be in writing, duly 
executed, acknowledged, and recorded, as hereafter provided. 


History: En. Sec. 1, p. 101, L. 1883; 43801, Rev. C. 1907; re-en. Sec. 6533, - 


re-en. Sec. 709, 5th Div. Comp. Stat. 1887; R. C. M. 1921. 
re-en. Sec. 930, Civ. C. 1895; re-en. Sec. 


6534. Contract to be recorded. Such contract shall be recorded in the 
office of the secretary of state, and in the office of the county clerk of 
the county in which is located the principal office or place of business of 
such vendee or lessee, and on each locomotive or car that may have been 
so sold or leased, the name of the vendor, or lessor, or assignee of the 
vendor or lessor, shall be marked, followed by the word “owner,” or 
“lessor,” as the case may be. | 


History: En. Sec. 2, p. 102, L. 1883; re-en. Sec. 710, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 931, Civ. C. 1895; re-en. Sec. 4302, Rev. C. 1907; re-en. Sec. 6534, R. C. M. 1921. 


6535. Chattel mortgage. Any mortgage of personal property which 
constitutes the equipment, or part of the equipment, of any railroad com- 
pany, may be recorded as provided in the preceding section, and if the 
same is bona fide, the lien thereby created shall be good for all intents 
and purposes whatever, for such length of time as therein provided, not 
exceeding said period of ten years. 


History: En. Sec. 3, p. 102, L. 1883; re-en. Sec. 711, 5th Div. Comp. Stat. 1887; re-en. 
Sec. 932, Civ. C. 1895; re-en. Sec. 4303, Rev. C. 1907; re-en. Sec. 6535, R. C. M. 1921. 


6536. Satisfaction of conditional sales contract. Upon payment in full 
of the purchase price and the performance of the terms and conditions 
stipulated in any such contract, a declaration to that effect shall be made 
by the vendor, or his assignee, which declaration may be made on the 
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margin of the record of the contract, attested by the secretary of state or 
county clerk, as the case may be, or the satisfaction may be made by a 
separate instrument, which shall be acknowledged and recorded in the 
offices in which the original contract was recorded, and thereupon the 
secretary of state and county clerk shall write in the margin of the record. 
the word “satisfied,” together with the date of satisfaction, and the page, 
and book of record of the declaration of the satisfaction. 


History: En. Sec. 4, p. 102, L. 1883; re-en. Sec. 712, 5th Div. Comp. Stat. 1887; re-en. 
Sec. 933, Civ. C. 1895; re-en. Sec. 4304, Rev. C. 1907; re-en. Sec. 6536, R. C. M. 1921. 


ea | 6537. Conditional sale of equipment—effect of—requirements. In any 
AB Hey cn contract for the sale of railroad or street-railway equipment or rolling- 
Secs. 1,2,p.66 stock, it shall be lawful to agree that the title to the property sold or 
contracted to be sold, although possession thereof may be delivered im- 
mediately, or at any time or times subsequently, shall not vest in the 
purchaser until the purchase price shall be fully paid, or that the seller shall 
have and retain a lien thereon for the unpaid purchase money, and in 
any contract for the leasing or hiring of such property, it shall be lawful 
to stipulate for a conditional sale thereof at the termination of such 
contract, and that the rentals or amounts to be received under such 
contract may, as paid, be applied and treated as purchase-money, and 
that the title to the property shall not vest in the lessee or bailee until the 
purchase price shall have been paid in full, and until the terms of the 
contract shall have been fully performed, notwithstanding delivery to 
and possession by such lessee or bailee; provided, that no such contract 
shall be valid as against any subsequent judgment creditor, or any subse- 
quent bona fide purchaser for value and without notice unless: 


1. The same shall be evidenced by an instrument executed by the 
parties, and duly acknowledged by the vendee, or lessee, or bailee, as the 
case may be, or duly proved, before some person authorized by law to 
take acknowledgment of deeds, and in the same manner as deeds are 
acknowledged or proved; 


2. Such instrument shall be filed for record in the office of the see- 
retary of state of this state, and in cases in which the line of such railroad 
or street railway company lies wholly within one county, also in the office 
of the county elerk and recorder of said county. 


3. Hach locomotive engine or car so sold, leased, or hired, or contracted 
to be sold, leased, or hired as aforesaid, shall have the name of the vendor, 
lessor, or bailor, plainly marked on each side thereof, followed by the 

_ word “owner,” or “lessor,” or “bailor,” as the case may be. 


History: En. Sec. 1, p. 148, L. 1893; re-en. Sec. 934, Civ. C. 1895; re-en. Sec. 4305, 
Rev. C. 1907; re-en. Sec. 6537, R. C. M. 1921; amd. Sec. 1, Ch. 148, L. 1923. 


| 
oer. foc | 6538. Contract to be recorded. The contracts herein authorized shall 
See" Bah G6 | be recorded by the secretary of state in a book of records to be kept for 


that purpose, and on payment in full of the purchase-money, and the 
performance of the terms and conditions stipulated in any such contract, 
a declaration in writing to that effect may be made by the vendor, lessor, 
or bailor, or his or its assignee, which declaration may be made on the 
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margin of the record of the contract, duly attested, or it may be by a 
separate instrument to be acknowledged by the vendor, lessor, or bailor, 
or his or its assignee, and recorded as aforesaid, and for such services the 
secretary of state shall be entitled to a fee of fifteen dollars, for recording 
each of said contracts and each of said declarations, and a fee of one dollar 
for noting such declaration on the margin of the record. 


History: En. Sec. 2, p. 149, L. 1893; re-en. Sec. 935, Civ. C. 1895; re-en. Sec. 4306, 
Rev. C. 1907; re-en. Sec. 6538, R. C. M. 1921. 


6539. Construction and effect of law. This act shall not be held to 
invalidate or affect in any way any contract heretofore made of the kind 
referred to in section 6537 of this code, and any such contract heretofore — 
made may, upon compliance with the provisions of this act, be recorded 
as herein provided. Nor shall it interfere with the provisions of sections 
6533 to 6536, so far as to impair any mortgage or rolling-stock or equip- 
ment of any railroad therein provided for, or repeal the provisions therein 
contained, providing for the making of such mortgages. 


History: En. Sec. 3, p. 149, L. 1893; re-en. Sec. 936, Civ. C. 1895; re-en. Sec. 4307, 
Rev. C. 1907; re-en. Sec. 6539, R. C. M. 1921. 


CHAPTER 47 
LIABILITY OF RAILROADS FOR KILLING OR INJURING LIVESTOCK 


Section 6540. Fences and cattle-guards. 
6541. Liable for injury from negligence. 
6542. Designation of stations where records are kept. 
6543. Penalty for violation of preceding section. 
6544. Attorney’s fee allowed, except when. 
6545. Company may deposit value of animal. 
6546. Payment of claim for damages to state livestock commission. 
6547. Penalty for driving animal or animals upon track. 
6548. Carcass, and hide of animal. 
6549. Penalty for violation. 
6550. Shipment of livestock—notice of injury. 


6540. Fences and cattle-guards. Railroad corporations must make and 
maintain a good and legal fence on both sides of their track and property, 
and maintain, at all crossings, cattle-guards over which cattle or other do- 
mestic animals cannot pass. In ease they do not make and maintain 
such fence and guards, if their engines or cars shall kill or maim any eat- 
tle or other domestic animals upon their lne of road, they must pay to 
the owner of such cattle or other domestic animals, in all cases, a fair mar- 
ket price for the same, unless it occurred through the neglect or fault of 
the owner of the animal so killed or maimed; provided, that nothing herein 
shall be construed so as to prevent any person or persons from recovering 
damages from any railroad corporation for its negligent killing or injury 
to any cattle, or other domestic animals, at spurs, sidings, Y’s, crossings, 
and turntables. 

History: Ap. p. Sec. 1, p. 267, L. Duty As to Private Crossing and Gate 


1891; en. Sec. 950, Civ. C. 1895; amd. Sec. Where, for the convenience of a ranch 
1, Ch. 29, L. 1905; amd. Sec. 1, Ch. 59, owner, a railroad company constructed a 
L. 1907; Sec. 4308, Rev. C. 1907; re-en. private crossing and a gate in its right of 
Sec. 6540, R. C. M. 1921. Cal. Civ. ©. way, the company was, under this section, 
Sec. 485. in duty bound to see that it was not left 
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open by persons passing through it; fail- 
ure in this respect constituting negligence 
per se. Scheffer v. Chicago, Milwaukee 
& Puget Sound Ry. Co., 53 M 302, 305, 
163 P 565. 


General Duty to Fence 


-The duty to fence railway tracks may 
exist, not by virtue of the fencing stat- 
ute, but because of the railway company’s 
common-law obligation to exercise ordi- 
nary care to furnish its employees with a 
reasonably safe place in which to work, 
and whether it does exist depends upon 
the presence of circumstances which may 
render such precaution necessary. Alex- 
ander v. Great Northern Ry. Co., 51 M 
565, 575, 154 P 914. 

Highway Crossings 

This section, making it incumbent upon 
railroads to. maintain good and legal 
fences on both sides of their track and 
property, impliedly excepts highway 
crossings, at which, however, they must 
install cattle-guards made effective by 
wing fences on both sides of the high- 
way. Bowers v. Chicago ete. Ry. Oo., 
61 M 200, 206, 201 P 825. 


Not Applicable to Sidings or Spurs 


Under this section a railroad company 
is not required to fence its tracks at spurs 
or sidings, and is lable for injuries to 
livestock at such places only where its 
actual negligence is established. Knop v. 
Chicago, Milwaukee & St. Paul Ry. Co., 
57 M 288, 187 P 1020. 


Not Applicable to Station Grounds 


No duty devolves upon a railread com- 
pany to fence at a station under statutes 
of this nature. Beaudin v. Oregon Short 
Line R. R. Co., 31 M 238, 241, 78 P 303. 

Railroad tracks at depot and station 
grounds where passengers and freight are 
received and discharged, where employees 
are required to pass continuously back 
and forth, and where public convenience 
requires free and unobstructed access, are 
impliedly excepted from the requirements 
of fencing made by this section. Bowers 
v. Chicago ete. Ry. Co., 61 M 200, 206, 
201 P 825. 


Not Liable for Death of Child for 
Failure to Fence 


The failure of a railroad company to 
maintain a fence along its track does not 
render it liable, on that ground, for the 
death of a child, who entered upon the 
unfenced track and was run over by a 
train and killed. Nixon v. Montana, Wy- 
oming & Southwestern Ry. Co., 50 M 95, 
101, 145 P 8. 


Sufficiency of Complaint 


In an action against a railroad company 
for the killing of livestock, it is necessary 
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that the complaint allege plaintiff's own- 
ership or possession of land along or 
through which the railroad runs, and that 
the stock was killed at such place. Beau- 
din v. Oregon Short Line R. R. Co., 31 M 
238, 241, 78 P 303; Metlen v. Oregon 
Short Line R. R. Co., 33 M 45, 46, 81 P 
737. 

No allegation of defendant’s negligence 
in the operation of its trains is necessary 
to render it liable under statutes of this 
character. Beaudin v. Oregon Short Line 
R. R. Co., 31 M 238, 241, 78 P 303. 

Id. Where, in an action against a rail- 
road company for killing livestock, the 
only evidence was that the animals were 
found near the track, one dead and the 
other injured so badly that it had to be 
killed, and no showing was made as to the 
character of the injuries except that one 
had its legs broken, such evidence was in- 
sufficient to show that the animals were 
killed by an engine or cars of defendant. 

In an action against a railroad company 
for damages sustained by plaintiff in 
killed and injured cattle because of the 
company’s negligence in failing to see 
that a private gate, which had been con- 


- structed~by it in its right of way fence 


for plaintiff’s convenience, was not left 
open, plaintiff need not allege or prove 
that defendant knew or should have 
known that the gate had been left open. 
Scheffer v. Chicago, Milwaukee & Puget 
Sound Ry. Co., 53 M 302, 305, 163 P 565. 

Under this section, a railroad company 
which fails to maintain sufficient cattle- 
guards is not liable for the value of live- 
stock killed or maimed on its right of 
way unless the complaint alleges and the 
proof shows that the killing or maiming 
was done by its engines or cars, and the 
absence of such an allegation renders the 
complaint insufficient. Hunt v. White 
Sulphur Springs ete. Ry. Co., 63 M 508, 
513 et seq., 208 P 917. 

Where injury to livestock was not oe- 
casioned by reason of the nonexistence 
of a fence inclosing defendant railway 
company’s tracks, but, as alleged in the 
complaint, was caused by its employees 
in driving them away from the tracks 
into an inclosure where there was no wa- 
ter, the complaint in so far as it relied 
upon failure to fence did not state a 
cause of action under this section. Fa- 
bert v. Northern Pac. Ry. Co. et al., 77 


M 446, 450, 251 P 546. 


References 


Cited or applied as section 950, Civil 
Code, before amendment, in Menard v. 
M. C. Ry. Co., 22 M 240, 246, 56 P 592; 
Parrin v. Montana Central Ry. Co., 22 M 
290, 56 P 315; as section 4308, Revised 
Codes, in Dewell v. Northern Pac. Ry. 
Co., 54 M 350, 353, 170 P 752. 
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6541. Liable for injury from negligence. Every railroad corporation 
or company operating any railroad, or branch thereof, within the limits 
of this state, which shall negligently injure or kill any horse, mare, geld- 
ing, filly, jack, jenny, or mule, or any cow, heifer, bull, ox, steer, or calf, or 
any other domestic animal, by running any engine or engines, car or cars, 
over or against any such animal, shall be liable to the owner of such animal 
for the damages sustained by such owner by reason thereof. The killing or 
injury shall be prima facie evidence of negligence on the part of such cor- 


poration or company. 


History: Ap. p. Sec. 1, p. 68, L. 1881; 
re-en. Sec. 713, 5th Div. Comp. Stat. 1887; 
amd. Sec. 951, Civ. C. 1895; re-en. Sec. 
4309, Rev. C. 1907; re-en. Sec. 6501, 
R. C. M. 1921. 


Evidence 


In an action against a railroad company 
under this section, the testimony of a wit- 
ness that the section boss showed him 
where the animal was struck, and stated 
that after it was struck he killed it to 
end its sufferings, was not admissible as 
res gestae. Poindexter & Orr Livestock 
Co. v. Oregon Short Line R. R. Co., 33 
M 338, 340, 83 P 886. See Callahan v. 
Chicago, Burlington & Quincey R. R. Co., 
47 M 401, 413, 133 P 687. 


In an action against a railroad com- 
pany to recover for the killing of live- 
stock under this section, proof of an in- 
jury to an animal which would inevitably 
result in its death substantially supports 
an allegation of killing. Poindexter & 
Orr Livestock Co. v. Oregon Short Line 
R. R. Co.,; 33 M 338, 342, 83 P 886. 


Where the presumption of negligence on 
the part of a railroad company in the kill- 
ing of livestock by one of its trains, re- 
lied on by plaintiff, is confronted with 
testimony’ of its train operatives that 
there was not any negligence on their 
part, the result is a conflict of evidence 
resolvable by the jury, and a directed 
verdict in favor of defendant was prop- 
erly refused. Johnson v. Chicago, Mil- 
waukee & St. Paul Ry. Co., 52 M 73, 74, 
155 P 971. 


Injury to Livestock at Fenced Station 
Ground 


In the absence of wilfulness or neg- 
ligence in handling their trains, railroad 
companies are not liable for injuring 
or killing livestock which stray into 
their depot or ‘station grounds; hence 
where it was conceded by plaintiff that 
defendant company’s locomotive engi- 
neer was not negligent in the handling 
ot the train which killed a horse for 
which damages were sought, plaintiff was 
not entitled to recover. Bowers v. Chi- 
eago ete. Ry. Co., 61 M 200, 207, 201 P 
825. 


Instruction On This Section 


An instruction given in an action for 
the killing of livestock, to the effect that 
the law presumed such killing to have 
been the result of defendant’s negligence, 
correctly stated the law, even though it 
appeared that while the animal was 
fatally injured by the locomotive and cars 
of the defendant, the actual killing was 
dene by one of the defendant’s employees 
to end its sufferings. Poindexter & Orr 
Livestock Co. v. Oregon Short Line R. R. 
Co., 33 M 338, 342, 83 P 886. 


References 


Cited or applied as section 951, Civil 
Code, in Menard v. M. C. Ry. Co., 22 M 
340, 347, 56 P 592; as section 4309, Re- 
vised Codes, in Scheffer v. Chicago, Mil- 
waukee & Puget Sound Ry. Co., 53 M 302, 
305, 163 P 565; Dewell v. Northern Pac. 
Ry. Co., 54 M 350, 353, 170 P 752; Knop 
v. Chicago, Milwaukee & St. Paul Ry. Co., 
57 M 288, 187 P 1020. 


6542. Designation of station where records are kept. It shall be the 


duty of any corporation, association, company, person, or persons owning, 
controlling, or operating any railroad, or branch thereof, in this state, 
to designate some station on the line of the same, in each county through 
which it passes, at which it shall keep a suitable book, and within thirty 
days after the killing or injuring of any animal or animals, to cause to 
be entered therein the date when and the place where the same were killed 
or injured, as near as may be, together with a description thereof, includ- 
ing the age, color, and sex of the same and marks and brands upon the 
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same as near as the same can be done, which said book shall be kept for 
the inspection of any person or persons claiming to be interested in the in- 
spection thereof, and shall cause a notice of the station so designated 
to be filed with the county clerk of the county in which said station is 
situated; provided, that when such railroad or branch thereof shall run 
to or through any town or station at which is located the county seat of 
any county, then such book shall be kept at such town or station at which 
said county seat is located, and the affidavit hereinafter provided for may 


be served on the agent of such station. 


History: Ap. p. Sec. 3, p. 70, L. 1881; 
amd. Sec.. 720, 5th Div. Comp. Stat. 1887; 
amd. Sec. 953, Civ. C. 1895; amd. Sec. 
2, Ch. 29, L. 1905; re-en. Sec. 4311, Rev. 
C. 1907; re-en. Sec. 6542, R. C.. M. 1921. 


Operation and Effect 


This statute is a general police regula- 
tion, analogous to one requiring fencing 
and cattle-guards, and as such valid. De- 
well v. Northern Pacific Ry. Co., 54 M 350, 
356, 170 P 752. 


Where a railway company fails to keep 
the book prescribed by this section, in 
which to record the dates when and the 
places where on its track livestock is 
killed in the operation of its trains, and 
other like matters for information to the 
person interested, the district court may, 
in an action to recover damages, decline 
to hear its defense and award judgment 
for plaimtiff, the statute not being open 


6543. Penalty for violation of preceding section. 


to constitutional attack. Foster v.. Ore- 
gon Short Line R. R. Co., 62 M 230,:231, 
204 P 375. 

Where a railroad line passes through a 
town at which the county seat is located 
and the company there keeps the book 
required by this section, in which to re- 
cord the description of animals killed 
or injured and the time and place of the 
injury, it is under no obligation to cause 
a notice to be filed with the county clerk 
designating the station at which it is 
kept, and its omission to do so does not 
render it liable in damages under the 
succeeding section, 6543, R. C. M. 1921. 
Hunt v.~ White Sulphur Springs ete. Ry. 
Co., 63 M 508, 516 et seq., 208 P 917. 


‘References 


Cited or applied as section 953, Civil 
Code, before amendment, in Parrin v. 
Mont. Central Ry. Co., 22 M 290, 56 P 
315. 


Any corporation, 


association, person, or persons so owning, controlling, or operating such 
railroad or branch thereof, failing to designate said station, file said notice, 
keep said book, and make the entries as provided in the preceding section, 
shall be liable to the owner or owners of the animal or animals so killed 
or injured, whether negligently done or not, and the court or jury before 
whom any action is. tried for the recovery of damages on account thereof, 
may, in its or their discretion, render verdict and judgment for the amount 
of the value of any such animal or animals so killed, or the amount of 
damages sustained by reason of any injury thereto. 


History: En. Sec. 721, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 954, Civ. C. 1895; 


the court or jury “may, in its or their dis- 
cretion, render verdict and judgment for 


re-en. Sec. 4312, Rev. C. 1907; re-en. Sec. 
6543, R. C. M. 1921. 


Operation and Effect 


Under this section it is not necessary 
for the plaintiff to allege or prove negli- 
gence on the part of the railroad com- 
pany. Dewell v. Northern Pacific Ry. 
Co., 54 M 350, 358, 170 P 752. 

Id. This section, which provides that 
a railroad company shall be liable to the 
owner of cattle killed or injured on its 
tracks for failure to keep the record pre- 
scribed in the preceding section, and that 


the amount of the value of such animal,” 
etc., is not unconstitutional as delegating 
law-making powers to the court or jury. 

Id. The fact that the owner of cattle 
killed has actual knowledge of the killing 
does not prevent him from invoking the 
provision of this section imposing abso- 
lute liability for failure to keep the rec- 
ord book prescribed by the preceding sec- 
tion. 


References 


Hunt v. White Sulphur Springs ete. Ry. 
Co., 63 M 508, 516 et seq., 208 P 917. 
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6544. Attorney’s fee allowed, except when. Whenever any of the 
livestock referred to in this chapter shall be injured or killed as therein re- 
cited, and the owner or owners thereof shall thereafter institute an action 
for the recovery of the loss or damage so sustained by him, or them, the 
court in which such action shall be brought shall tax, as a part of the costs 
therein, a reasonable sum, to be fixed by the court, as a fee to the attorney 
of the prevailing or successful party for conducting such action, which 
said fee so fixed and allowed shall be collected in like manner as other 
costs; provided, that no such fee shall be allowed by the court or collected 
from the defendant when it shall appear from the pleadings or proof, in 
any such action, that the defendant prior to the institution of such action, 
offered or agreed to pay to the plaintiff therein, in settlement of the loss 
or damages claimed, a sum equal to or in excess of the amount recovered 
as damages in said action. Or unless the plaintiff, at least forty days prior 
to the commencement of the action, shall have made demand, in writing, 
upon the defendant, his agent, or attorney, for the sum of money claimed 
as indemnity for the killing of said livestock. 

History: Ap. p. Sec. 722, 5th Div. cific Ry. Co., 54 M 350, 353, 170 P 752. 


Comp. Stat. 1887; amd. Sec. 955, Civ. C. ; 
1895: amd. Sec. 1, Ch. 101, L. 1903; re-en. Value of Services 


Sec. 4313, Rev. C. 1907; amd. Sec. 1, Ch. 
99 L. 1919; amd. Sec. 1, Ch. 226, L. 1921; 
re-en. Sec. 6544, R. C. M. 1921. 


Constitutionality 


Prior to amendment as herein held that 
a statute which allows an owner, in an 
action brought by him to recover damages 


In an action against a railroad for the 
killing of livestock on its track, in which, 
under this section, an attorney’s fee, to 
be fixed by the court, may be allowed to 
the successful party, testimony as to the 
value of the attorney’s services is not ad- 
missible, the question of its allowance be- 
ing one for the determination of the court 


and not of the jury in arriving at the 
amount of their verdict. Vaill v. North- 
ern Pacific Ry. Co., 66 M 301, 302, 306, 
213 P 446. 

References 


In re Maury et al., 97 M 316, 325, 34 
2d 380. 


for cattle alleged to have been killed by 
a railway company, to recover also an at- 
torney’s fee if he is successful, but which 
statute does not allow such fee to the rail- 
way company if it is successful, is uncon- 
stitutional as denying the equal protec- 
tion of the laws. Dewell v. Northern Pa- P 


6545. Company may deposit value of animal. If any corporation, as- 
sociation, company, person, or persons, so owning, controlling, or operat- 
ing any such railroad or branch thereof, shall kill or injure any animal 
or animals as aforesaid, and shall tender to the owner or owners thereof, 
or to his or their agent in that behalf, the amount which they shall deem 
to be the value thereof, or the damage thereto, as the case may be; or if 
said railroad, corporation, association, company, person, or persons shall 
deposit with the board of stock commissioners such amount for the owner 
or owners thereof; and such owner or owners, or his or their said agent, 
shall refuse to accept the same in settlement thereof, then such owner or 
owners shall pay all costs incurred in any action instituted, after such 
tender or deposit, to recover such value or damage, unless he or they shal! 
recover therein more than the amount so tendered as aforesaid. 


History: En. Sec. 723, 5th Div. Comp. Stat. 1887; re-en. Sec. 956, Civ. C. 1895; re-en. 
Sec. 4314, Rev. C. 1907; re-en. Sec. 6545, R. C. M. 1921. 


6546. Payment of claim for damages to state livestock commission. 
Where livestock are killed by railroad corporations in violation of section 


401 


6547 RAILROADS Oh. #47 


6540 of this code, in the event the owner of any such livestock shall not 
claim or assert any claim against such railroad or railroad corporation for 
the value of the livestock so killed within six months from the date such 
animal or animals are killed, the secretary of the state livestock commis- 
sion is hereby authorized, required, and directed to demand and receive 
from such railroad or railroad corporation payment in damages for such 
livestock, and the said livestock commission is hereby empowered and di- 
rected to institute and prosecute, in the name of the state, actions against 
such railroad or railroad companies in any court of competent jurisdiction 
to recover damages in the event of the failure, neglect, or refusal of such 
railroad or railroad companies to make payment of the amount of the 
claim filed by the secretary of the state livestock commission, upon de- 
mand as herein provided. The money so recovered shall be paid over to 
the secretary of the state livestock commission, and shall be by him placed 
and held in a separate fund and disposed of as herein provided. Such 
money shall be held by the secretary of the state livestock commission 
for a period of two years after the date of its receipt, and in the event 
that the lawful owner of the animal killed does not present and prove 
his claim to the net proceeds received from the animal killed, within said 
time, the same shall be paid over to the state treasurer of the state of 
Montana, and be by him placed to the credit of the stock estray fund. 
However, should the owner of the animal killed present and prove his claim 
within the time herein provided, the secretary of the state livestock com- 
mission is hereby authorized and empowered to pay such claimant the 
amount of money to which he is entitled for the animal or animals so 
killed by any railroad or railroad company, the damages for which have 
been collected by the said state livestock commission or the secretary thereof, 
as provided in this act. In all actions prosecuted for the recovery of the 
value of livestock killed under the provisions of this act, the prevailing or 
successful party shall recover all costs. In the event the owner of any 
animal or animals killed has not presented his claim against the railroad 
or railroad company which caused the same to be killed, any settlement 
made or obtained by the state livestock commission, or the secretary 
thereof, shall constitute a bar as against any action by the owner of such 
animal or animals. 


History: En. Sec. 1, Ch. 183, L. 1907; Sec. 4315, Rev. C. 1907; amd. Sec. 2, Ch. 99, 
L. 1919; re-en. Sec. 6546, R. C. M. 1921. 


6547. Penalty for driving animal or animals upon track. If the owner 
or owners, or his or their duly authorized agent or agents, of any animal or 
animals heretofore mentioned, shall drive the same upon the track of any 
such corporation, association, company, person, or persons, with the inten- 
tion to injure it or them, and such animal or animals shall be killed or in- 
jured, such owner or owners shall be liable for all injury or damage oc- 
casioned by reason of such act, and shall be punished as provided in the 
Penal Code. 


History: En. Sec. 724, 5th Div. Comp. Stat. 1887; amd. Sec. 957, Civ. C. 1895; re-en. 
Sec. 4316, Rev. C. 1907; re-en. Sec. 6547, R. C. M. 1921. 
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6548. Carcass and hide of animal. In all cases where any corpora- 
tion, association, company, person, or persons shall kill, or shall injure 
any animal to such extent that it is necessary to kill the same, as provided 
in this chapter, they are hereby required and compelled to skin the same, 
and shall preserve the whole of said hide, or so much thereof as can be 
preserved, including the head and ears, and shall be entitled to the car- 
cass and hide thereof, unless the owner or owners thereof shall claim the 
same, in which event the amount of the value thereof shall be deducted 
from the amount of damages which would otherwise be due. But, in case 
such corporation, association, company, person, or persons so entitled 
thereto shall take said carcass and hide, they shall skin such animal or 
animals, as herein provided, and shall deposit the hide thereof at the sta- 
tion designated on their line, such station to be designated by the secre- 
tary of the state livestock commission, during the space of sixty days, 
for the inspection of persons claiming to be interested therein, and in the 
event no person shall claim any such animal, then before such corporation, 
association, company, person, or persons shall dispose of such hide, they 
shall notify the stock inspector of the district within which the animal 
was killed, who shall inspect such hide for marks and brands, and receive 
from such stock inspector his authority, in writing, to dispose of 
such hide; and it shall be the duty of the stock inspector to notify any 
and all owners of such stock, if known or ascertainable from said inspec- 
tion, of the death of such animal, and if the owner is unknown, the stock 
inspector shall notify the secretary of the stock commission of the death 
of such animal or animals. 


History: En. Sec. 726, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 958, Civ. C. 1895; 
re-en. Sec. 4317, Rev. C. 1907; amd. Sec. 
3, Ch. 99, L. 1919; re-en. Sec. 6548, 
R. C. M. 1921. 


Operation and Effect 


In an action against a railroad company 
to recover for injuries to stock, the ad- 


missions of an agent of the company, act- 
ing within the scope of his authority and 
with knowledge of the circumstances, that 
he had ordered the animal killed and the 
beef sold for the benefit of the company, 
and the receipt of the proceeds of such 
sale by the company, establish a prima 
facie case of the admission of negligence 
by the company. McCauley v. Montana 
Central Ry. Co., 11 M 483, 484, 28 P 729. 


6549. Penalty for violation. Any person violating any of the provi- 
sions of sections 6544, 6546, or 6548 of this code shall, upon conviction 
thereof, be punished by a fine of not less than ten dollars nor more than 
three hundred dollars, or by imprisonment in the county jail for a period 
of not less than ten days nor more than sixty days, or by both such fine 
and imprisonment. 


History: En. Sec. 4, Ch. 99, L. 1919; amd. Sec. 1, Ch. 49, L. 1921; re-en. Sec. 6549, 
R. C. M. 1921. 


6550. Shipment of livestock—notice of injury. Any provision, stipu- 
lation, or condition in any shipping contract, bill of lading, or other agree- 
ment hereafter made or entered into by or between any common carrier 
and the owner or shipper of any shipment of livestock, providing that 
written or verbal notice of loss, injury, or damage thereto, or of claim 
therefor, shall be made or given to any common carrier, or to any agent 
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or officer of any common carrier, or to any other person, within any 
period less than four months from the date of the occurrence of any such 
loss, injury, or damage, shall be void and of no effect. 


History: En. Sec. 1, Ch. 138, L. 1909; 
re-en. Sec. 6550, R. C. M. 1921. 


References 


Cited or applied as Laws of 1909, chap. 
138, in Northern Pacifie Ry. Co. v. Wall, 
241. U.S. 80,923 


CHAPTER 48 


REGULATIONS CONCERNING RIGHT OF WAY, FENCES, AND 
CATTLE-GUARDS 


Section 6551. Right of way to be kept free from grass and combustible material. 


6552. Crossings through fences. 
6553. Width and cattle-guard requirements. 
6554. Openings under trestles. 
6555. Law applicable to grazing country only. 
6556. Violation of law a misdemeanor—penalty. 
6551. Right of way to be kept free from grass and combustible mate- 


rial, It shall be the duty of all railroad corporations or railroad com- 
panies operating any railroad within this state to keep their railroad 
track, and either side thereof, for a distance of one hundred feet on each 
side of the track or roadbed, so far as it passeS through any portion of 
this state, free from dead grass, weeds, or any dangerous or combustible 
material; and any railroad company or corporation failing to keep its 
railroad track and each side thereof free as above specified, shall be liable 
for any damages which may occur from fire emanating from operating 
such railroad, and a neglect to comply with the provisions of this section 
in keeping free any railroad track, and either side for a distance equal 
to the space of ground covered by the grant of the right of way for the 
railroad corporation or company, shall be prima facie evidence of negli- 
gence on the part of any such railroad corporation or company. But no 
railroad corporation or company shall be required to keep free as above 
specified any land not a part of its right of way. 

History: Ap. p. Sec. 7, p. 71, L. 1881; 
re-en. Sec. 719, 5th Div. Comp. Stat. 1887; 
amd. Sec. 952, Civ. C. 1895; re-en. Sec. 


4310, Rev. C. 1907; re-en. Sec. 6551, 
R. C. M. 1921. 


Definition of Railroad 


such a railroad company. Diamond vy. 
Northern Pacific Ry. Co., 6 M 580, 588, 
13 P 367. See Bielenberg v. Montana 
Union Ry. Co., 8 M 271, 278, 20 P 314. 


Instruction 


It is error to instruct the jury that upon 


The term “railroad” as employed in this 
section, held to refer only to common ¢ar- 
riers, i. e., such as transport passengers 
or freight for hire. Crowley v. Polleys 
Lumber Co., 92 M 27, 32, 9 P 2d 1068. 


Does Not Offend Chartered Right 


It is as much the duty of a railroad 
company to keep its right of way free 
from dead grass, weeds, or any dangerous 
ov combustible material, as it is to use 
proper means to prevent the emission of 
sparks of fire, and a statute requiring this 
to be done does not trench upon the 
chartered right, under act of congress, of 


failure to comply with the provisions of 
this section, the company is liable for any 
damage that may occur from any fire ema- 
nating from operating the railroad. Spen- 
cer v. Montana Central Ry. Co., 11 M 164, 
Be ey 681, 


Necessary Showing for Recovery 


In an action to recover damages, under 
this section, for the destruction of prop- 
erty by fire communicated to it through 
combustible material permitted by a. rail- 
way company to accumulate on its right 
of way, a prima facie case of negligence 
is established by showing that defendant 
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permitted the accumulation of such mate- 
rial on its rights of way; but to enable 
plaintiff to recover, he must show also 
that the property was destroyed by fire 
emanating from the operation of the rail- 
road, and that the combustible material 
was an agency through which the fire was 
communicated to the property destroyed. 
Pure Oil Co. et al. v. Chicago, Milwaukee 
& St. Paul Ry. Co. et al., 56 M 266, 185 
F150, 


Not Applicable to Logging Railroad 


Held, that this section, making it the 
duty of railroad companies to keep their 
tracks free from dead grasses, weeds or 
other combustible material for a certain 
distance on each side thereof, and impos- 
ing liability for damage by fire caused by 
their operations irrespective of negligence 
on their part, has no application to a 
logging railroad used solely in connection 
with the owner’s logging business. Crow- 
ley v. Polleys Lumber Co., 92 M 27, 32, 
9 P 2d 1068. 


Purpose of Damages 


The damages given to individuals by 
the failure of a railroad company to com- 
ply with this section are compensatory 
only, and hence are not a “penalty. other- 


6552. Crossings through fences. 


RIGHT-OF-WAY—CATTLE-GUARDS 


6552-6555 


wise provided for” within the meaning of 
section 11256. Cooper v. Northern Paci- 
fic Ry. Co., 212 Fed. 533, 535. 


Rebuttal of Presumption 


A prima facie case of negligence es- 
tablished by plaintiff in an _ action 
brought under this section may be over- 
come by evidence that the railway com- 
pany exercised reasonable care to keep its 
right of way free from combustible mate- 
rial. Pure Oil Co. et al. v. Chicago ete. 
Ry. Co. et al., 56 M 266, 185 P 150. 


Who May Complain 


This section is for the benefit of all go- 
ing on the right of way for the purposes 
of, or incidental to, transportation, and of 
all off the right of way who may be in- 
jured by the railroad’s failure to perform 
the duty imposed, but does not extend to 
trespassers or tenants on the right of way 
who take the same as they find it, or sub- 
ject to the terms of their occupancy. 
Cooper v. Northern Pacifie Ry. Co., 212 
Fed. 533, 536. 

Id. Lease construed as exempting rail- 
way company from liability for loss occa- 
sioned by fire incident to or arising from 
railway operation, but not exempting it 
for loss arising from fire due to the rail- 
way company’s violation of this section. 


Any railroad corporation or lessee, 


person, company, or corporation operating any railroad in this state, which 
may hereafter fence its right of way, shall make crossings through its 
fence and over its roadbed along its right of way, every four miles thereof, 
or as near thereat as may be practicable. 


History: En. Sec. 1, p. 148, L. 1893; re-en. Sec. 959, Civ. C. 1895; re-en. Sec. 4318, 
Rev. C. 1907; re-en. Sec. 6552, R. C. M. 1921. 


6553. Width and cattle-cuard requirements. Such openings shall not 
be less than sixty feet in width. The said railroad company or lessee, person, 
company, or corporation operating any railroad shall place cattle-guards on 
either side of the said openings, sufficient to prevent any cattle from en- 
tering upon the said right of way inclosed. 


History: En. Sec. 2, p. 148, L. 1893; re-en. Sec. 960, Civ. C. 1895; re-en. Sec. 4319, 
Rev. C. 1907; re-en. Sec. 6553, R. C. M. 1921. 


6554. Openings under trestles. The said railroad company, lessee, per- 
son, or company operating any railroad in addition to the said openings, 
shall leave unfenced any places where the said railroad runs over trestles 
that are sufficiently high for cattle to go underneath the same. 


History: En. Sec. 3, p. 148, L. 1893; re-en. Sec. 961, Civ. C. 1895; re-en. Sec. 4320, 
Rev. C. 1907; re-en. Sec. 6554, R. C. M. 1921. 


6555. Law applicable to grazing country only. The provisions of this 
act shall only apply to grazing country. 

History: En. Sec. 4, p. 148, L. 1893; re-en. Sec. 962, Civ. C. 1895; re-en. Sec. 4321, 
Rev. C. 1907; re-en. Sec. 6555, R. C. M. 1921. 
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6556. Violation of law a misdemeanor—penalty. Any railroad cor- 
poration or lessee, person, company, or corporation operating any railroad 
in this state, violating the provisions of this act, shall be deemed guilty 
of a misdemeanor, and, upon conviction thereof in any court of compe- 
tent jurisdiction, shall be fined in a sum not less than one hundred 
dollars, and not more than five hundred dollars. 


History: En. Sec. 5, p. 148, L. 1893; re-en. Sec. 963, Civ. C. 1895; re-en. Sec. 4322, 
Rev. C. 1907; re-en. Sec. 6556, R. C. M. 1921. 


CHAPTER 49 


GENERAL REGULATIONS OF BUSINESS OF RATLROADS 


Section 6557. Baggage checks. 
6558. Duties of corporation. 
6559. Corporation to pay damage for refusal. 
6560. Accommodations for and care to be taken of passengers. 
6561. Printed regulations to be posted. 
6562. Expulsion of passengers refusing to pay fare. 
6563. Officers to wear badges. 
6564. Passenger tickets—how issued. 
6565. Ticket agent to be given certificate—license. 
6566. Unlawful sale of tickets. 
6567. Violation of law a misdemeanor—penalty. 
6568. Certificate and license to be exhibited. 
6569. Redemption of unused tickets. ‘i 
6570. Penalty for failure to redeem ticket. - 


6571. Discrimination in charges forbidden. 
6572. Reduced or free transportation by carriers. 
6573. Persons to whom free transportation may be issued. 


6573.1. Additional free transportation authorized. 
6574. Penalty for violation of law. 


-6575. Persons or property may be transported free or at reduced rates in 
certain cases. : 

6576. Classification shall be held reasonable, ete. 

6577. Size and equipment of caboose. 

6578. Violation of law a misdemeanor—penalty. 

6579. Telephones must be maintained in offices of railroad, telegraph, and 


express companies. 
6580. “Business hours” defined. 
6581. Violation of law a misdemeanor. 
6582. Duty to furnish shipping facilities. 
6583. Penalty. 


6584. Bulletin-boards must be installed in stations. 
6585. Penalty for violation of preceding section. 
6586. Passenger rate of three cents per mile. 


6587. To what lines applicable. 

6588. Penalty for violation of law. 

6589. Party injured to share fine. 

6590. Tunnel charges prohibited. 

6591. Violation of law a misdemeanor—penalty. 

6592. Confiscation of fuel by carrier prohibited. 

6593. Liability of carrier for violation of preceding section. 


6594. Violation of law a misdemeanor—penalty. 

6595. Obstruction of highway crossings by railroads. 

6596. Trains to come to full stop at grade crossings. 

6597. Fire-guards. 

6598. County commissioners may plough guard and recover expense. 


6599. Duty to construct drain and ditches. 
6600. Coal-burning locomotives, skidders, etc., to be provided with spark 


arresters. 
6601. Failure to comply with law a misdemeanor—penalty. 
6602. Medical aid to injured trainmen. 
6603. Compensation of physician or surgeon. 
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6604. Refusal to pay compensation a misdemeanor. 
6605. Liability for death or personal injury. 
6606. Contributory negligence—diminution of damages. 


6607. Assumption of risk. 

6608. Exemption from liability by contract, ete. 

6609. Headlights for locomotives. 

6610. Penalty for not using. 

6611. Issuance of bills of lading by railroad station agents. 


6612. Violation of preceding section a misdemeanor—penalty. 
6613. Suitable cars must be furnished for grain or bulk shipments. 
6614. Duty of railroad, after notice, to place cars in proper condition. 


6615. Right of shipper upon default of railroad company. 
6616. Repairs may be made by shipper without notice, when. 


6617. Demurrage not to accrue during repairs. 

6618. Railroad company liable for cost of repairs, cleansing, or cooperage. 
6619. Duty of railroad commission to enforce law. 

6620. Locomotive and electric motors to be equipped with numbers. 

6621. Hearing of complaint by railroad commission. 

6622. Violation of law a misdemeanor—penalty. 

6623. Compensation railroad employees on removal division point. 

6624. Proviso—railroad may post statement. 


6557. Baggage checks. A check must be affixed to every package or 
parcel of baggage when taken for transportation by any agent or em- 
ployee of such railroad corporation, and a duplicate thereof given to the 
passenger or person delivering the same in his behalf; and if such check 
is refused on demand, the railroad corporation must pay to such passen- 
ger the sum of twenty dollars, to be recovered in an action for damages; 
and no fare or toll must be collected or received*from such passenger, 
and if such passenger has paid his fare, the same must be returned by 
the conductor in charge of the train; and on producing the check, if his 
baggage is not delivered to him by the agent or employee of the railroad 
corporation, he may recover the value thereof from the corporation. 


History: En. Sec. 970, Civ. C. 1895; re-en. Operation and Effect 
Sec. 4323, Rev. C. 1907; re-en. Sec. 6557, 


RG. M 1921. Cal. Civ. C. Sec. 479. In the absence of a special contract lim- 


iting the carrier’s liability, the provisions 
of this section would authorize the recov- 
ery of the actual value of the baggage 
lost. Rose v. Northern Pacifie Ry. Co., 35 
M } 705 78). 88<Ba7G@,. 


6558. Duties of corporation. Every such corporation must start and 
run its cars, for the transportation of persons and property, at such regu- 
lar times as it shall fix by public notice, and must furnish sufficient ac- 
commodations for the transportation of all such passengers and property 
as, within a reasonable time previous thereto, offer or are offered for trans- 
portation, at the place of starting, at the junction of other railroads, and 
at sidings or stopping-places established for receiving and discharging 
way passengers and freight; and must take, transport, and discharge such 
passengers and property at, from, and to such places, on the due payment 
of tolls, freight, or fare therefor. 


History: En. Sec. 971, Civ. C. 1895; re-en. Sec. 4324, Rev. C. 1907; re-en. Sec. 6558, 
R. C. M. 1921. Cal. Civ. C. Sec. 481. 


6559. Corporation to pay damage for refusal. In case of refusal by 
such corporation or its agents so to take and transport any passengers or 
property, or to deliver the same, at the regular appointed places, such cor- 
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poration must pay to the party ae all damages which are sustained 
thereby, with costs of suit. 


History: En. Sec. 972, Civ. C. 1895; Operation and Effect 
re-en. Sec. 4325, Rev. C. 1907; re-en. Sec. 


6559, R. C. M. 1921. Cal. Civ. C. Sec. 482. This section merely declares just what 


the rule of law applicable in an ordinary 
negligence action would be in the absence 
of the statute. Burles v. Oregon Short 
Line R. R. Co., 49 M 129, 131, 140 P 513. 


6560. Accommodations for and care to be taken of passengers. Every 
railroad corporation must furnish, on the inside of its passenger-cars, suffi- 
cient room and accommodations for all passengers to whom tickets are 
sold for any one trip, and for all persons presenting tickets entitling them 
to travel thereon; and when fare is taken for transporting passengers on 
any baggage, wood, gravel, or freightcar, the same care must be taken 
and the same responsibility is assumed by the corporation as for passen- 
gers on passenger-cars. 


History: En. Sec. 973, Civ. C. 1895; re-en. Sec. 4326, Rev. C. 1907; re-en. Sec. 6560,. 
R. C. M. 1921. Cal. Civ. C. Sec. 483. 


6561. Printed regulations to be posted. Every railroad corporation 
must have printed and conspicuously posted on the inside of its passenger- 
ears its rules and regulations regarding fare and conduct of its passen- 
gers; and in case any passenger is injured on or from the platform of a 
car, or on any baggagg, wood, gravel, or freightcar, in violation of such 
printed regulations, or in violation of positive verbal instructions or in- 
junctions given to such passenger in person by any officer of the train, 
the corporation is not responsible for damages for such injuries, unless the 
corporation failed to comply with the provisions of the preceding section. 


History: En. Sec. 974, Civ. C. 1895; re-en. Sec. 4327, Rev. C. 1907; re-en. Sec. 6561, 
R. C. M. 1921. Cal. Civ. C. Sec. 484. 


6562. Expulsion of passengers refusing to pay fare. If any passenger 
refuses to pay his fare, or to exhibit or surrender his ticket, when reasona- 
bly requested so to do, the conductor and employees of the corporation 
may put him and his baggage out of the cars, using no unnecessary force, 
at any usual stopping place, or near any dwelling-house, on stopping the 
train. 


History: En. Sec. 975, Civ. C. 1895; re-en. Sec. 4328, Rev. C. 1907; re-en. Sec. 6562, 
R. C. M. 1921. Cal. Civ. C. Sec. 487. 


6563. Officers to wear badges. Every conductor, baggage-master, en- 
gineer, brakeman, or other employee of any railroad corporation, employed 
on a passenger-train or at stations for passengers, must wear upon his hat 
or cap, or In some conspicuous place on the breast of his coat, a badge in- 
cdicating his office or station, and the initial letters of the name of. the cor- 
poration by which he is employed. No collector or conductor, without 
such badge, is authorized to demand or to receive from any passenger any 
fare, toll, or ticket, or exercise any of the powers of his office or station; 
and no other officer or employee, without such badge, has any authority 
to meddle or interfere with any passenger or property. 


History: En. Sec. 976, Civ. C. 1895; re-en. Sec. 4329, Rev. C. 1907; re-en. Sec. 6563, 
R. C. M. 1921. Cal. Civ. C. Sec. 488. 
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6564. Passenger tickets—how issued. Every railroad corporation must 
provide, and on being tendered the regular rates of fare, furnish to every 
person desiring a passage on its passenger-cars, a ticket, which entitles 
the purchaser to a ride, and to the accommodations provided on their 
ears, from the depot or station where the same is purchased to any other 
depot or station on the line of its road. Every such ticket entitles the 
holder thereof to ride on its passenger-cars to the station or depot of des- 
tination, or any intermediate station, and from any intermediate station 
to the depot of destination designated in the ticket, at any time within 
six months thereafter. Any corporation failing so to provide and furnish 
tickets, or refusing the passage which the same calls for when sold, must 
pay to the person so refused the sum of two hundred dollars. 
History: En. Sec. 977, Civ. C. 1895; 


re-en. Sec. 4330, Rev. C. 1907; re-en. Sec. 
6564, R. C. M. 1921. Cal. Civ. C. Sec. 490. 


Operation and Effect 


One who purchased a railroad ticket at 
a reduced rate to a certain station on 
defendant’s line, and boarded a _ train 
which did not stop at the point to which 
his ticket called for transportation, hav- 


In the absence of statutory prohibition, ing failed to pay the regular fare, was 


a railway company may sell, for a reduced 
fare, a particular form of ticket, whereby 
its liability is restricted and its obliga- 
ticns curtailed. Miley v. Northern Pacific 
Ry. Co., 41 M 51, 55, 108 P 5. 


not one of the class of persons for whose 
benefit this section was enacted, and there- 
fore could not maintain an action for the 
penalty therein provided. Miley v. North- 
ern Pacific Ry. Co., 41 M 51, 55, 108 P 5. 


6565. Ticket agent to be given certificate—license. It shall be the 565 
duty of the owners of any railroad or steamboat for the transportation ae : 
of passengers, to provide each agent who may be authorized to sell within Sec: 1? * 
the state tickets or other evidence entitling the holder thereof to travel 
upon his or their railroad or steamboat, with a certificate setting forth | 
the authority of such agent to make such sales, which certificate shall be 
duly attested by the corporate seal of any corporate owner of such rail- 
road or steamboat, and shall, for the information of travelers, be kept 
posted in a conspicuous place in the office of such agent. After the issue 
of such certificate as aforesaid, such agent, or superintendent, or general 
officer of such owners, shall, within ten days thereafter, exhibit the same 
to the secretary of state of the state of Montana, and at the same time 
shall pay to said secretary of state a license fee of one dollar, whereupon 
said secretary of state shall issue to such agent, so presenting said certifi- 
cate, a license under the seal of the state of Montana, authorizing such 
agent to engage in the business of selling transportation tickets of said 
common carrier; and said license so issued to such agent by said secretary 
of state shall also be kept posted in a conspicuous place in the office of 
such agent, for the information of travelers and of the public. 


History: En. Sec. 1, p. 150, L. 1893; 
re-en. Sec. 978, Civ. C. 1895; re-en. Sec. 
4331, Rev. C. 1907; re-en. Sec. 6565, 
Re C, M...1921. 


6566. Unlawful sale of tickets. 


Constitutionality 


This section is constitutional; is in the 
nature of a police regulation, and not for 
revenue purposes. State v. Bernheim, 19 
M 512, 515, 49 P 441. 


It shall not be lawful for any person 


not in the possession of such certificate and license so posted as aforesaid 
to sell, barter, or transfer within this state, for any consideration, the 
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whole or any part of any ticket or other evidence of the holder’s title or 
right to travel on said railroad or steamboat, whether such railroad or 
steamboat be situated, operated, or owned within or without the limits of 
this state. 


History: En. Sec. 2, p. 150, L. 1893; re-en. Sec. 979, Civ. C. 1895; re-en. Sec. 4332, 
Rev. GC. 1907; re-en. Sec. 6566, R. C. M. 1921. 


6567. Violation of law a misdemeanor—penalty. Whoever shall vio- 
late the provisions of the preceding section shall be deemed guilty of a 
misdemeanor, and shall be punished by a fine not exceeding five hundred 
dollars, and by imprisonment not exceeding one. year, or either or both, in 
the discretion of the court in which such offender shall be convicted. 


History: En. Sec. 3, p. 151, L. 1893; re-en. Sec. 980, Civ. C. 1895; re-en. Sec. 4333, 
Rev. C. 1907; re-en. Sec. 6567, R. C. M. 1921. 


6568. Certificate and license to be exhibited. It shall be the duty of 
every agent residing or acting within this state, who shall be authorized to 
sell therein tickets or other evidence of the holder’s title to travel upon 
any railroad or steamboat, to exhibit to any person desiring to purchase 
a ticket, or to any officer of the law who may request him so to do, such 
certificate of his authority thus to sell, and such license. 


History: En. Sec. 4, p. 151, L. 1893; re-en. Sec. 981, Civ. C. 1895; re-en. Sec. 4334, 
Rev. C. 1907; re-en. Sec. 6568, R. C. M. 1921. > 


6569. Redemption of unused tickets. It shall be the duty of the 
owners of every railroad or steamboat situate or operated, in whole or in 
part, within this state, to provide for the redemption, under reasonable 
precautions, of the whole, or of any coupon or coupons of any ticket 
theretofore sold by any agent authorized as aforesaid, which the pur- 
chaser, for any reason other than the expiration of the time limited im 
said ticket for the use thereof, has not used, at cost, in case of the ticket 
not used, and in case of a coupon of a ticket partially used, at a rate 
which shall be equal to the difference between the price paid for the whole 
ticket and the cost of a ticket between the points for which the used por- 
tion of said ticket was actually used; provided, that such ticket, or coupon, 
or coupons, shall be presented for such redemption to any agent author- 
ized as aforesaid before the time therein limited for the use thereof shall 
have expired; and the deposit of such ticket, or part of ticket in the post- 
office, addressed to any such agent, with postage thereon duly prepaid, 
before the expiration of the time limited on such ticket or part of ticket, 
shall be deemed such presentation; and the sale by any person of such 
ticket, or of the unused portion of any such ticket or coupon, or coupons, 
otherwise than by the presentation of the same for redemption, as herein- 
before provided, shall be deemed to be a violation of the provisions of this 
act, and any person guilty of such violation shall be deemed guilty of a 
misdemeanor, and shall be punished by a fine not exceeding five hundred 
dollars, or by imprisonment not exceeding one year, or either or both, 
in the discretion of the court in which such offender shall be convicted ; 
provided, however, that when any ticket selling agent so licensed as afore- 
said, or any common earrier subject to the provisions of this act, shall 
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6570-6572 
sell, barter, or transfer to any person any mileage book or commutation 
tickets or excursion ticket at any reduced rate authorized by law, and 
when such mileage book, commutation ticket, or excursion ticket shall, 
by the terms thereof, be limited in respect of the time in which the same 
shall be used, then, and in that case, such mileage book, commutation 
ticket, or excursion ticket shall not be redeemed by said common carrier 
subject to the provisions of this act. 


History: En. Sec. 5, p. 152, L. 1893; re-en. Sec. 982, Civ. C. 1895; re-en. Sec. 4335, 
Rev. C. 1907; re-en. Sec. 6569, R. C. M. 1921. 


6570. Penalty for failure to redeem ticket. Any railroad company or 
steamboat company which shall, by any of its authorized ticket-selling 
agents within this state, unreasonably refuse to redeem any coupon of a 
ticket, or any ticket as required by the preceding section, shall pay to 
the state of Montana a fine not exceeding five hundred dollars for each 
offense. 


History: En. Sec. 6, p. 152, L. 1893; re-en. Sec. 983, Civ. C. 1895; re-en. Sec. 4336, 
Rev. C. 1907; re-en. Sec. 6570, R. C. M. 1921. 


6571. Discrimination in charges forbidden. It is hereby declared to 
be unlawful for any ticket-selling agent so authorized and licensed as 
aforesaid, or for any common carrier subject to the provisions of this act, 
to charge, demand, collect, or receive from, to sell, barter, transfer, or 
assign to, any person or persons, firm, company, corporation, or associa- 
tion, any ticket or tickets of any class whatever entitling the purchaser 
or holder thereof to transportation by the common ecarrier issuing such 
ticket. or tickets, for a greater or less sum or price than is charged, de- 
manded, collected, or received by such ticket-sellmg agent or common 
carrier subject to the provisions of this act, for a similar ticket or tickets 
of the same class. Any person, ticket-selling agent, or common carrier 
subject to the provisions of this act, who shall violate the provisions of 
this section, shall be guilty of a misdemeanor, and, upon conviction there- 
of, shall be fined in the sum not exceeding one thousand dollars for each 
offense. 


History: -En. Sec. 7, p. 153, L. 1893; 
re-en. Sec. 984, Civ. C. 1895; re-en. Sec. 
4337, Rev. C. 1907; re-en. Sec. 6571, 
R. C. M. 1921. 


As a statute may be remedial in part 
and penal in part for purposes of construc- 
tion, the penalty clause of this section 
should be construed according to the fair 
import of its terms, with a view to effec- 


Operation and Effect 


The purpose of this section was not only 
to benefit the railroad companies by driv- 
ing the ticket brokers out of business, but 
to provide against loss to the purchaser 
of an unused ticket by requiring that it 
should be redeemed by the seller; and so 
it was enacted that the railroad companies 
should themselves be prohibited from in- 
dulging in kindred practices, by pernicious 
discrimination between persons of the 
same class. John v. Northern Pacific Ry. 
Co., 42 M 18, 38, 111 P 632. 


6572. Reduced or free transportation by carriers. 


tuating its object, as required by section 
10710, but the part prohibiting unjust dis- 
crimination in charging for transportation 
should be liberally construed with a view 
to carrying out the legislative intention. 
John v. Northern Pacific Ry. Co., 42 M 18, 
43, 111 P 632. 


References 


Cited or applied as section 984, Civil 
Code, in State v. Bernheim, 19 M 512, 513, 
49 P 441, 


No common earrier 


of passengers shall directly or indirectly issue, furnish, or give any free 
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ticket, free pass, or free transportation for the carriage or passage of any 
person within this state, except as permitted in the next section. Nor 
shall any common carrier, in the sale of tickets for transportation at re- 
duced rates, discriminate between persons purchasing the same, except the 
persons described in the next section. The words “free ticket,” “free 
pass,” “free transportation,” as used in this act, shall inelude any ticket, 
pass, contract, permit, or transportation issued, furnished, or civen to any 
person by any common carrier of passengers for carriage or passage, for 
any other consideration than money paid in the usual way at the rate, 
fare, or charge open to all who desire to purchase. 


History: En. Sec. 1, Ch. 136, L. 1911; re-en. Sec. 6572, R. C. M. 1921. 


6573. Persons to whom free transportation may be issued. The persons 
to whom free tickets, free passes, free transportation, and discriminating re- 
duced rates may be issued, furnished, or given are the following, to-wit: (a) 
The officers, agents, employees, attorneys, physicians, and surgeons of such 
common carriers of passengers; (b) to the families of the persons included 
in subdivision “a” hereof; (c) the general officers of any such common 
carriers; (d) employees of sleeping car and express car companies, and 
linemen of telegraph and telephone companies, railway mail service em- 
ployees, post office inspectors, custom inspectors, and immigration in- 
spectors, newsboys on trains, baggage agents; (e) persons injured in 
wrecks, and physicians and nurses attending such persons; (f) passengers 
traveling with the object of providing relief in cases of railroad accident, 
general epidemic, pestilence, or other calamitous visitation; (g@) necessary 
caretakers of livestock, vegetables, and fruit, including return transporta- 
tion to forwarding stations; (h) the officers, agents, or regularly ac- 
credited representatives of labor organizations composed wholly of em- 
ployees: of railway companies; (i) inmates of homes for the reform or 
rescue of the vicious or unfortunate, including those about to enter and 
those returning home after discharge, and boards of managers, including 
officers and superintendents of such homes; (j) superannuated and pen- 
sioned employees, and members of their families and widows of such mem- 
bers; (k) employees, crippled and disabled in the service of the common 
earrier of passengers; (1) policemen and firemen of any city, wearing the 
insignia of their office within the limits of such city; (m) ministers of 
religion, newspaper employees in exchange for advertising, traveling sec- 
retaries of Young Men’s Christian Associations, inmates of hospitals and 
charitable and eleemosynary institutions, and persons exclusively engaged 
in charitable and eleemosynary work; (n) indigent, destitute and home- 
less persons, while being transported by charitable societies or hospitals, 
and necessary agents, employees in such transportation; (0) school chil- 
dren to and from public or parochial schools; (p) the railroad commis- 
sion of Montana; (q) the state fire marshal; (r) the state scale expert, 
and their necessary employees, while traveling on official duty. The pro- 
visions of this act shall not be construed to prohibit the interchange of 
passes for the persons to whom free tickets, free passes, or free transpor- 
tation may be furnished or given under the provisions of this section. 
Nothing in this act shall be construed to mvalidate any existing contract 
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between a street railway company and a city, where a condition of a 
franchise grant requires the furnishing of transportation to policemen, 
firemen, and officers while in the performance of official duties. All acts 
and parts of acts in conflict herewith are hereby repealed, provided, how- 
ever, that this act shall not be construed to modify or repeal the provi- 
sions of section 6573.1. 


History: En. Sec. 2, Ch. 136, L. 1911; re-en. Sec. 6573, R. C. M. 1921; amd. Sec. 1, 
Ch. 113, L. 1929; amd. Sec. 1, Ch. 78, L. 1933. 


6573.1. Additional free transportation authorized. That common car- 
riers of passengers in this state authorized by section 6573, to issue free 
transportation to certain classes of persons may also issue free transporta- 
tion to their furloughed employees and members of their families, to per- 
sons who have become disabled or infirm in the service of a common ear- 
rier, to members of families of persons who have become disabled or in- 
firm in the service of any such common carrier, to families of persons 
killed, and widows during widowhood and minor children during minority, 
of persons who died while in the service of any such common earrier, to 
witnesses attending any legal investigation in which such earrier is inter- 
ested, for the remains of persons who died while in the employment of a 
common carrier, and to ex-employees traveling for the purpose of entering 
the service of any such common earrier; provided that the provisions 
hereof shall not be construed to prohibit or make unlawful the interchange 
of passes for the persons to whom free transportation may be furnished 
under this section. 


History: En. Sec. 1, Ch. 9, L. 1929. 


6574. Penalty for violation of law. Any common earrier, its officers 
or agents or representatives, violating any of the provisions of this act, 
shall be fined in the sum of not less than ten dollars nor more than three 
hundred dollars for each offense, and any person, other than the persons 
excepted in the preceding section, who accepts or uses any free ticket, 
free pass, or free transportation for carriage or passage within this state, 
shall be subject to a like penalty. 


History: En. Sec. 3, Ch. 136, L. 1911; re-en. Sec. 6574, R. C. M. 1921. 


6575. Persons or property may be transported free or at reduced rates 
in certain cases. No provisions of the laws of the state of Montana shall 
be construed to prevent, or shall prevent any person, association, company, 
or corporation engaged as a common carrier of persons or property in 
the state of Montana, from carrying, storing, or handling property free, 
or at reduced rates, for the United States, state, or municipal governments, 
or for charitable institutions, or property which is being transported to or 
from fairs and expositions for exhibit thereat, or cars used by the gov- 
ernment of the United States or state of Montana for the. transportation 
of fish, for carrying free or at reduced rates agents and employees em- 
ployed in such transportation, and nothing therein contained shall prevent 
such person, association, company, or corporation from issuing free trans- 
portation, or selling tickets at reduced rates, to the following classes of 
persons : 
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Employees of the issuing road, and the members of their families. 


Officers and employees of other railroads, and the members of their 
families upon the exchange passes or tickets. 


Doctors, nurses, and helpers being carried to wrecks. 


Soldiers or sailors going to or coming from institutions for their 
keeping. 


Ministers of religion and persons engaged in charitable or religious 
work, and destitute or homeless persons being transported by charitable 
societies, or at public expense. 


Executive, judicial, or legislative officers of the state of Montana, in- 
cluding the state game warden and his deputies, the members of the state 
board of horticulture, members of the faculty of the different educational 
institutions of the state, officers, trustees, or employees of the state fair, 
officers and inspectors of the livestock and sheep commission boards; pro- 
vided, however, that when free transportation, or a ticket at a reduced 
rate, shall be issued to any such officer, state game warden, or deputy, or 
any member of the said board of horticulture, or any president or member 
of the faculty of any educational institution, that the same shall only be 
issued upon the application of the secretary of state, and the said trans- 
portation, or ticket, shall be delivered to the secretary of state for delivery 
to the person or persons applying therefor, and the secretary of state 
shall keep record of all transportation and tickets at reduced rates so re- 
ceived and delivered by him; provided further, that such state officer, 
state game warden, and deputies, and members of the state board of hor- 
ticulture, and the president and faculty of the state educational institu- 
tions when traveling upon any free transportation, shall not be entitled to 
charge any mileage against the state, or if traveling upon a ticket sold at 
reduced fare, they shall not be entitled to charge mileage in excess of the 
cost of said ticket. 


History: En. Sec. 1, Ch. 53, L. 1913; re-en. Sec. 6575, R. C. M. 1921. 


6576. Classification shall be held reasonable, etc. The carrying free, 
or at reduced rates, of property or persons in any of the classes above 
specified, shall be held to be a reasonable classification by railroad com- 
panies for such purposes, and not to be unjust discrimination, and the 
carriage and transportation by any railroad company, at free or reduced 
rates, in any of the cases above specified, shall be held not to be a viola- 
tion of any of the provisions of the laws of Montana, or subject said rail- 
road company to any penalty therefor. 


History: En. Sec. 2, Ch. 53, L. 1913; re-en. Sec. 6576, R. C. M. 1921. 


6577. Size and equipment of caboose. It shall be unlawful for any 
person, corporation, or company operating any railroad or railway in this 
state, to require or permit the use of any caboose cars, unless said caboose 
ears Shall be at least twenty-four feet in length, exclusive of platforms, 
and shall be provided with a door in each end thereof, and with suitable 
water-closets, cupolas, platforms, guard-rails, grab-irons, and steps for the 


414 


Ch. 49 BUSINESS REGULATIONS 6578-6581 


safety of persons in alighting or getting on said caboose cars, and said 
caboose cars shall be equipped with at least two four-wheel trucks. 


History: En. Sec. 1, Ch. 54, L. 1907; Sec. 4338, Rev. C. 1907; re-en. Sec. 6577, 
R. C. M. 1921. 


6578. Violation of law a misdemeanor—penalty. Any person, corpora- 
tion, or company operating any railroad or railway in this state, violating 
any of the provisions of the preceding section shall be deemed guilty of 
a misdemeanor, and, upon conviction thereof, shall be fined not less than 
five hundred dollars, nor more than one thousand dollars for each offense. 


History: En. Sec. 2, Ch. 54, L. 1907; Sec. 4339, Rev. C. 1907; re-en. Sec. 6578, 
R. C. M. 1921. 


6579. Telephones must be maintained in offices of railroad, telegraph, 
and express companies. It is hereby made the duty of every railroad, 
telegraph, and express company, doing business in the state of Montana, 
to install or allow to be installed in its ticket office, public office, and 
freight office, in all cities and towns in this state, where there are, at the 
time, one or more public telephone exchanges, a telephone of each public 
telephone exchange in said city or town, and to maintain in each of said 
offices direct telephone connection with each of such exchanges; but 
nothing herein contained shall be construed to require said railroads, tele- 
graph, or express company to build a telephone line, it being intended 
to require such company or companies to install, or allow to be installed, 
a telephone in each of its offices where it can be obtained by them as they 
may be obtained for other business offices in the same vicinity; each rail- 
road, telegraph, and express company shall cause to be promptly answered 
all calls made over such telephone connection during business hours; pro- 
vided, however, that such railroad, telegraph, and express companies shall 
not, in the absence of an agreement to the effect, be required to bear the 
expense incident to the installation of said telephones, or to any charges 
for the use thereof. Over such telephone connection, such railroad, tele- 
graph, or express company shall cause prompt and correct replies to be 
made to all reasonable and proper inquiries over such connection during 
business hours, concerning the passenger, freight, or telegraph service of 
such railroad, telegraph, or express company. 


History: En. Sec. 1, Ch. 182, L. 1907; re-en. Sec. 4340, Rev. C. 1907; re-en. Sec. 6579, 
R. C. M. 1921. 


6580, ‘Business hours” defined. The term “business hours,” as used 
in this act, shall be construed to mean such times as the office or depot of 
such railroad, telegraph, or express company may be open, with an officer 
or agent of such railroad, telegraph, or express company in charge for 


the transacting of business. 
History: En. Sec. 2, Ch. 182, L. 1907; Sec. 4341, Rev. C. 1907; re-en. Sec. 6580, 
Ry OC) M..1921. 


6581. Violation of law a misdemeanor. Any railroad, telegraph, or 
express company, failing or refusing to comply with the provisions of this 
act after its passage and approval by the governor, shall be deemed guilty 


of a misdemeanor. 
History: En. Sec. 3, Ch. 182, L. 1907; Sec. 4342, Rev. C. 1907; re-en. Sec. 6581, 


R. C. M. 1921. 
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6582. Duty to furnish shipping facilities. It is hereby made the duty 
-of every person, corporation, and association operating a railroad in the 
state of Montana to maintain facilities for shipment and delivery of 
freight, and to ship and deliver freight and accommodate passengers at 
any point upon the line of such railway where there is a platted townsite 
of record having not less than one hundred inhabitants. 


History: En. Sec. 1, Ch. 26, L. 1905; re-en. Sec. 4343, Rev. C. 1907; re-en. Sec. 6582, 
R. C. M. 1921. 


6583. Penalty. Any person, corporation, or association which shall, 
for sixty days after written request of not less than fifty inhabitants of 
such platted townsite, fail to comply with the provisions of this act, shall, 
upon conviction, be fined not less than ten dollars nor more than one 
hundred dollars for each day thereafter, so long as the provisions of this 
act are not complied with. 


History: En. Sec. 2, Ch. 26, L. 1905; re-en. Sec. 4344, Rev. C. 1907; re-en. Sec. 6583, 
R. C. M. 1921. 


6584. Bulletin-boards must be installed in stations. Every company or 
corporation managing, operating, or leasing any railroad in this state, that 
is now or may hereafter be engaged in the transportation of passengers, 
shall place or cause to be placed in a conspicuous place in and about each 
and every station or depot where an agent, telephone, or telegraph opera- 
tor is kept, a bulletin-board, and such railway company or corporation 
shall, for the information of the traveling public, at least three hours be- 
fore the advertised scheduled time of the arrival of each passenger-train 
stopping upon such route at such station, cause to be posted upon such 
bulletin-board.the number of the train, the time such train is due, and the 
fact whether such train is on scheduled time or not, and, if late, how 
much, and shall indicate at the end of two hours thereafter any gain or 
loss of more than fifteen minutes made by such train, and thereafter every 
thirty minutes any gain or loss of more than fifteen minutes made by such 
train, on such bulletin-board at such station, showing at each time indi- 
cated how much said train is running behind its scheduled time, but noth- 
ing in this act shall be so construed as to compel such railway company or 
corporation, leasing, operating, or managing any railroad in this state, to 
post the number, scheduled time, and lateness of such trains, as arriving 
or departing from such stations aforesaid, while there is no such agent, 
telegraph, or telephone operator, or any other person on duty; but imme- 
diately after such agent, telegraph, or telephone operator, in charge of 
such station, comes on duty, such railway company or corporation shall 
cause to be indicated on said bulletin-board the number of any trains then 
due or overdue, or scheduled to be due within three hours, the time any 
train or trains are due, and how much the trains are running behind their 
scheduled time; provided, that any such passenger-train, not more than 
ten minutes late, shall be deemed to be on time as to the operation of 
this act; provided, also, that when such station is connected by telephone 
with the central exchange in any town or city, such railway company or 
corporation, upon request of such central exchange, shall promptly notify 
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such central exchange as to the time of arrival of such passenger-train, 
giving the same information as is posted on said bulletin-board, and at 
the said time of said posting. 

History: En. Sec. 1, Ch. 67, L. 1917; re-en. Sec. 6584, R. C. M. 1921. 


6585. Penalty for violation of preceding section. Every railway com- 
pany or corporation, managing, operating, or leasing any railroad in this 
state, that shall wilfully or negligently violate the provisions of the pre- 
ceding section, shall be deemed guilty of a misdemeanor, and, upon con- 
viction, shall be punished by a fine of not less than fifty dollars, nor more 
than two hundred dollars for each offense; such action to be prosecuted 
by the county attorney of the county in which the violation occurs, in 
the name of the state of Montana. 


History: | En. Sec. 2, Ch. 67, L. 1917; re-en. Sec. 6585, R. C. M. 1921. 


6586. Passenger rate of three cents per mile. It shall be unlawful for 
any railroad or railway company operating wholly or in part in the state 
of Montana, any of the officers or employees thereof, to charge or receive 
from any person who is to be conveyed or transported on any of the 
lines of any such railroad or railway companies from any point within 
this state to another point within this state, a sum exceeding three cents 
per mile for the distance to be traveled by such person, nor shall any 
excess fare greater in amount than ten cents be charged or collected from 
any passenger with promise of rebate or refund of such excess, and that 
for children between the ages of five and twelve years, not more than 
one-half of the rate named in this section shall be charged, and that chil- 
dren under five years of age, when accompanied by parent or guardian, 
shall be transported free of charge; provided, that no railroad or railway 
company, or the officers or employees thereof, shall be obliged to accept 
a single fare for a sum less than five cents; provided, that any such rail- 
road or railway company shall not be precluded from selling mileage 
books at a rate less than three cents per mile. All persons shall have 
equal right to purchase such mileage books. That all charges for fares 
shall end in the figures naught or five and such figures shall be the one 
nearest to the fare computed under the provisions of this act. 


It shall be unlawful for any railroad or railway company operating 
wholly, or in part, in the state of Montana, as aforesaid, to charge, de- 
mand or collect or receive from any person who is to be conveyed or trans- 
ported on any of the lines of any such railroad or railway company or 
companies, between points within the state, any sum or amount in excess 
of, or in addition to, the rates hereinbefore fixed and prescribed for and 
on account-of such person or passenger paying or offering to pay in cash 
on board of trains of such company or companies, the sums or amounts 
necessary to be transported in accordance with the provisions of this sec- 
tion. It being intended hereby to prohibit and prevent the practice of 
exacting any additional sum or sums for transportation on account of the 
payment of the lawful rates in cash on board train, and the practice of 
issuing rebate slips, certificates or tickets for such excess sums or amounts. 
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Any railroad or railway company, or any officer or employee thereof, 
who shall violate any of the provisions of this section, shall upon convic- 
tion thereof, be fined as provided in section 6588 of this code. 


History: En. Sec. 1, Ch. 87, L. 1905; 
re-en. Sec. 4349, Rev. C. 1907; amd. Sec. 1, 
Ch. 250, L. 1921; re-en. Sec. 6586, R. C. M. 
1921. 


Operation and Effect 


In an action to enjoin the intrastate 
carriers of passengers in Montana from 
exacting a per mile fare of three and 
six-tenths cents under authority of an or- 
der of the Interstate Commerce Commis- 
sion issued on January 24, 1921, and to en- 


per mile as the maximum intrastate fare, 
held, under the decision of the supreme 
court of the United States in the New 
York and Wisconsin rate cases (see opin- 
ion) decided February 27, 1922, that the 
Interstate Commerce Commission has 
power to fix rates for intrastate travel 
under the provision of the Transportation 
Act of 1920 (41 Stat. 456), authorizing 
it to remove “any undue, unreasonable or 
unjust discrimination against interstate 
or foreign commerce,” and that the provi- 
sion of Chapter 250 is therefore not capa- 


ble of enforcement. State v. Northern 


force the provision of Chapter 250, Laws 
Pac. Ry. Co., 62 M 576, 577, 205 P 959. 


of 1921 (this section), fixing three cents 

6587. To what lines applicable. The provisions of the preceding sec- 
tion of this act shall not apply to independent lines of railroads, or rail- 
ways operating wholly within the state of Montana, upon which a rate 
in excess of three cents per mile is now charged, until such time as the 
state legislature, or other state officers, having power under the laws of 
Montana to name passenger rates, shall, in their judgment, deem the rate 
so charged to be excessive. : 


History: En. Sec. 2, Ch. 87, L. 1905; re-en. poe 4350, Rev. C. 1907; re-en. Sec. 6587, 
R. C. M. 1921. 


6588. Penalty for violation of law. Any railroad or railway company, 
or any officer or employee thereof, who shall violate any of the provisions 
of this act shall, upon conviction thereof, be fined in any sum not less than 
fifty dollars nor more than five hundred dollars. 


History: En. Sec. 3, Ch. 87, L. 1905; re-en. Sec. 4351, Rev. C. 1907; re-en. Sec. 6588, 
R. C. M. 1921. 


6589. Party injured to share fine. In any and all cases wherein a 
conviction is secured for a violation of any provision of this act, the party 
injured shall be entitled to receive one-half of all fines imposed and col- 
lected, and the remaining one-half of such fines imposed and collected 
shall be paid into the school fund of the city in which the action is 
prosecuted. 


History: En. Sec. 4, Ch. 87, L. 1905; re-en. Sec. 4352, Rev. C. 1907; re-en. Sec. 6589, 
R. C. M. 1921. 


6590. Tunnel charges prohibited. It shall be unlawful for any person, 
association, or corporation, operating, leasing, or owning a railroad in 
the state of Montana, to accept, demand or receive any tunnel charges, 
or to accept, demand, or receive any extra mileage, or any extra com- 
pensation for or on account of any tunnel through which said line of 
railroad may run; provided, that none of the provisions of this act shall 
apply to rates or charges for travel to or from points outside of the state 
of Montana. 


History: En. Sec. 1, p. 164, L. 1901; re-en. Sec. 4353, Rev. C. 1907; re-en. Sec. 6590, 
R. C. M. 1921. 
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6591. Violation of law ‘a misdemeanor—penalty. Any person, associa- 
tion, or corporation, agent, or manager, who shall violate any provision 
of this act, shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined in any sum not less than two hundred dollars nor 
more than one thousand dollars for each offense. 


History: En. Sec. 2, p. 165, L. 1901; re-en. Sec. 4354, Rev. C. 1907; re-en. Sec. 6591, 
R. C. M. 1921. 


6592. Confiscation of fuel by carrier prohibited. It shall hereafter 
be unlawful for any person, railway company, or common carrier to con- 
fiscate or take for his or its own use, or for the use of another, any coal 
or other fuel in transit, except when such coal or other fuel is necessary 
for the preservation of life or property, or is required for the moving of 
trains of such common earrier; provided, that in a suit under this act 
to recover the penalty and damages, the burden of proof shall be on the 
person, railroad company, or common earrier confiscating the coal or other 
fuel to show that such coal or other fuel was necessary for the preservation 
of life or property, or was required for the moving of trains of such common 
carrier. 


History: En. Sec. 1, Ch. 119, L. 1907; Sec. 4355, Rev. C. 1907; re-en. Sec. 6592, 
R. C. M. 1921. 


6593. Liability of carrier for violation of preceding section. Any per- 
son, railroad company, or common earrier, who shall confiscate or take 
any coal or fuel, either for his or its own use or for the use of another, 
- shall be liable to the consignee or owner of such coal or fuel, in double 
the value of such coal or fuel at the point of shipment, and such other 
damages as may be caused by the confiscation of such coal; such liability 
to be exclusive of and in addition to any and all charges for the transpor- 
tation of such coal or fuel, which charges for the transportation shall be 
paid by the party confiscating such coal or fuel. But in every case wherein 
eoal.or other fuel is taken or used by any such person, railroad company, or 
common carrier, it shall be the duty of such person, railroad company, or 
common earrier to notify the consignee by telegram or letter, immediately, 
of the taking of such coal, and to pay and compensate him therefor within 
thirty days from the time of the taking. 


History: En. Sec. 2, Ch. 119; Sec. 4356, Rev. C. 1907; re-en. Sec. 6593, R. C. M. 1921. 


6594. Violation of law a misdemeanor—penalty. Any person, corpora- 
tion, or common carrier, who shall violate the provisions of this act, shall 
be guilty of a misdemeanor, and, upon conviction thereof, shall be fined 
not less than fifty dollars nor more than two hundred dollars. 


History: En. Sec. 3, Ch. 119, L. 1907; Sec. 4357, Rev. C. 1907; re-en. Sec. 6594, 
R. C. M. 1921. 


6595. Obstruction ,of highway crossings by railroads. It shall here- 
after be unlawful for any corporation, association, or company to wilfully 
obstruct, blockade, interfere with, or prevent the free use of any public 
highway within the state of Montana, where such highway crosses any 
railroad track outside of incorporated cities and towns, by stopping any 
railroad train, ear, engine, or locomotive for more than fifteen minutes 
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at any one time, or by placing, depositing, or leaving any article or thing 
whatsoever on any railroad track at the point where any public highway 
crosses such track outside of incorporated cities and towns, and any cor- 
poration, assoeiation, or company, so obstructing, blockading, or interfering 
with the free use of any such highway, shall be deemed guilty of a mis- 
demeanor, and, upon conviction thereof, shall be punished by a fine of 
not less than twenty-five dollars nor more than one hundred dollars. This 
act shall not be construed as repealing any existing laws prohibiting en- 
eroachments upon, or obstruction of, public highways. 


History: En. Sec. 1, Ch. 43, L. 1907; References 
Sec. 4358, Rev. C. 1907; re-en. Sec. 6595, Knott v. Pepper, 74 M 236, 244, 239 P 
R. C. M. 1921. 1037. 


6596. Trains to come to full stop at grade crossings. No railway com- 
pany operating trains within this state shall permit any locomotives or 
ears to cross the tracks of any other railroad, at grade, without coming 
to a full stop immediately before crossing; provided, however, that if 
any railway company or companies, using one or more tracks crossing 
each other or connecting, in any way, at a common grade, shall, by an 
interlocking plant, signal-station, or any other works or fixtures, to be 
erected by them, or either of them, render it safe to pass over said eross- 
ings without stopping, and such plant, works, or fixtures shall have been 
first approved by the county commissioners of the county wherein such 
works are to be constructed and used, and the plans of such works and 
fixtures for such crossing, designating the place of such crossing, shall 
have been filed with such commissioners, then and in that case the fore- 
going provisions of this section, requiring the stopping of trains at such 
crossing, shall not apply to said companies, or either of them; and if said 
county commissioners shall disapprove any such plans so filed with them, 
or fail to approve the same within twenty days after the filing thereof 
with them, such railway companies, or either of them, may apply, in the 
county where such crossing is situated, to the district court in and for 
said county, or to a judge thereof in vacation, by petition in writing 
‘setting forth the object of such appleation, and said court or judge shall, 
thereupon, appoint a time and place for the hearing of said petition, and 
a copy of the order appointing such time and place, together with a copy 
of said petition, shall be served upon said county commissioners at least 
ten days before the day appointed for said hearing, and said district 
court, or a judge thereof in vacation, shall have full power, upon the hearing 
of said petition, to grant the prayer thereof, or to make such other order 
thereon as may be proper in the premises, and the foregoing provisions 
of this section, requiring the stoppage of trains at crossings, shall not apply 
to said railway companies, or either of them, if said district court shall, 
by its order upon said petition, grant the prayer thereof, or otherwise and 
to any extent approve the construction and use of, the interlocking plant, 
or other structures therein referred to. 

History: En. Sec. 1, Ch. 8, L. 1903; re-en. Sec. 43859, Rev. C. 1907; re-en. Sec. 6596, 
R. C. M. 1921. 

6597. Fire-guards. Every railroad corporation operating its lines of 

road, or any part thereof, within this state, shall, between the fifteenth 
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day of April and the first day of July in the year 1903, and each succeed- 
ing year thereafter, plough in a good and workmanlike manner, covering 
the sod well, upon each side of its line of road wherever it passes through 
a range or grazing country, a continuous strip of not less than six feet in 
width on each side of its track, as a fire-guard, which said strip shall, as 
near as practicable, run parallel with the line or lines of said railroad, and 
in addition to such ploughing, said railroad company shall cause to be 
burned, between the fifteenth day of July and the fifteenth day of Septem- 
ber of each year, all the grass and vegetation between the said ploughed 
strips, and a line of fifty feet inside said ploughed strips; provided, that 
such fire-guard so ploughed and burned need not be constructed within 
the limits of any town, village, or city, nor in private fields under culti- 
vation, nor along the line of such railroad whenever the same runs through 
the mountains, or elsewhere where such ploughing or burning would be 
impracticable; and provided further, that said fire-guard, or portion 
thereof, need not be ploughed or burned on or through any lands which 
may be released from the operation of this act by the board of county 
commissioners of the county wherein such land is situated, by their written 
certificate of release filed in the office of the county clerk of the said 
eounty ; provided further, that said ploughing be not less than three hundred 
feet from the center of the railroad track on each side of same, except in 
eases of cultivated fields, and then such ploughing and burning shall be 
done closer to such railroad, but not less than seventy feet from the center" 
of the track. 


History: En. Sec. 1, p. 163, L. 1901; plow a fire-guard on each side of its track 


amd. Sec. 1, Ch. 63, L. 1903; re-en. Sec. 
4560, Rev. C. 1907; re-en. Sec. 6597. 


Operation and Effect 


Where plaintiff in an action against a 
railway company for damages from fire set 
by sparks from a locomotive bases his ac- 
tion on the failure of the company to com- 
ply with the provision of this section, to 


where it passes through range or grazing 
country, he must allege in his complaint 
that the property burned was situated in 
a “range or grazing country”; failure to so 
allege renders testimony relating to a 
breach of its provisions inadmissible and 
instructions relating thereto improper. 
Missoula ete. Bk. v. Northern Pac. Ry. Co., 
76 M 201, 206 et seq., 245 P 949. 


6598. County commissioners may plough guard and recover expense. 
If any railroad company fails to comply with any of the provisions of the 
preceding section, the board of county commissioners of the county wherein 
such violation occurs shall cause the neglected ploughing or burning, or 
both, therein provided for, to be done, and may, in a suit to be brought 
in their name as said board, in the district court having jurisdiction, recover 
double the amount of the cost of such ploughing or burning, or both, with 
reasonable attorney fees to be fixed by the court, and such railroad company 
shall be liable further for all damages caused by its failure to comply with 
this act. 


History: En. Sec. 2, p. 164, L. 1901; amd. Sec. 2, Ch. 63, L. 1903; re-en. Sec. 4361, 
Rev. C. 1907; re-en. Sec. 6598, R. C. M. 1921. 


6599. Duty to construct drain and ditches. It shall be the duty of 
every corporation, company, or person owning or operating any railroad, 
or branch thereof, in this state, and of any corporation, company, or per- 
son constructing any railroad in this state, within three months after the 
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completion of the same through any county in this state, to cause to be 
constructed and maintained suitable ditches and drains along each side 
of the roadbed of such road, or to construct culverts or openings through 
such roadbed to connect with ditches or drains, or watercouses, so as to 
afford sufficient outlet to drain and earry off the water along such rail- 
road, whenever the draining of such water has been obstructed or rendered 
necessary by the construction of such railroad; provided, that none of 
the drains or ditches herein referred to shall be required to be constructed 
by any of the persons or corporations herein named or described, except 
when required to remove and drain off water accumulated upon property 
adjacent to or upon the right of way whose natural channel or outlet has 
been destroyed or impaired by the embankment of such railway so con- 
structed as aforesaid. And in case such corporation, company, or person 
shall fail or neglect to construct and maintain such ditches or drains as 
are herein required, within the time limited in this section, the board 
of county commissioners of any county, through which such railroad has 
been, or may be constructed and located, and in which the draining herein 
required has been neglected, is hereby authorized and required, upon 
the petition of twenty landowners of such county along the line of and 
contiguous to such railroad, to cause such ditches or drains as are herein 
required to be constructed and maintained, and said board of county com- 
missioners may maintain an action against such corporation, company, 


‘or person so failing to comply with the provisions of this section, in any 


court of competent jurisdiction, in the name of such county, and shall 
be entitled to recover all costs and expenses incurred in the construction 
and maintenance of said drains or ditches. 


History: En. Sec. 2, Ch. 101, L. 1903; References 
re-en. Sec. 4362, Rev. C. 1907; re-en. Sec. Le Munyon v. Gallatin Valley Ry. Co., 60 
6599, R. C. M. 1921. M 517, 199 P 915. 


6600. Coal-burning locomotives, skidders, etc., to be provided with 
spark arresters. All persons or corporations using coal-burning locomo- 
tives, skidders, loaders, and portable engines shall equip and keep the 
same in proper and workable condition with approved and suitable spark- 
arresters, so as to prevent the escape of sparks liable to communicate fire. 

History: En. Sec. 1, Ch. 23, Ex. L. panies to equip their coal-burning loco- 
1919; re-en. Sec. 6600, R. C. M. 1921. motives with approved spark-arresters, is 


negligence per se. Missoula ete. Bk. v. 
Opera iiOn aie eocd Northern Pac. Ry. Co., 76 M 201, 213, 245 


Violation of the provisions of this sec- P 949. 
tion making it the duty of railway com- 


6601. Failure to comply with law a misdemeanor—penalty. Any per- 


-son or corporation failing to comply with the provisions of the preceding 


section shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined not less than fifty nor more than five hundred dollars. 
Each day such locomotive, skidder, loader, or portable engine is used with- 
out a suitable spark-arrester shall constitute a separate offense. 

History: En. Sec. 2, Ch. 23, Ex. L. 1919; References 


re-en. Sec. 6601, R. C. M. 1921. Missoula etc. Bk. v. Northern Pae. By. 
Co., 76 M 201, 213, 245 P 949. 
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6602. Medical aid to injured trainmen. In case any railroad trainman 
or employee of any railroad doing business in this state shall be injured > 
during his regular course of employment, any employee of said railroad — 
is hereby empowered and authorized to call upon and retain the services 
of the nearest practicing physician or surgeon to care for and treat any 
such injured trainman or employee, during and until such time as one 
of the regularly employed and paid physicians or surgeons of such railroad 
corporation is able to render such service. 


History: En. Sec. 1, Ch. 95, L. 1909; amd. Sec. 1, Ch. 45, L. 1921; re-en. Sec. 6602, 
R. C. M. 1921. 


6603. Compensation of physician or surgeon. In ‘cases where the 
services of any physician or surgeon other than the regularly employed 
physician or surgeon of the railroad corporation are retained and hired as 
provided in the preceding section, such physician or surgeon shall be com- 
pensated and paid a reasonable fee for ‘such: services performed by him 
as provided in the preceding section. 


History: En. Sec. 2, Ch. 95, L. 1909; re-en. Sec. 6603, R. C. M. 1921. 


6604. Refusal to pay compensation a misdemeanor. If any railroad 
corporation refuses or neglects to pay for the services of any such physi- 
cian as hereinbefore provided for, within a reasonable time after such 
physician or surgeon has rendered the services therefor, such railroad 
corporation shall be guilty of a misdemeanor. 


History: En. Sec. 3, Ch. 95, L. 1909; re-en. Sec. 6604, ‘R. C. M. 1921. [6605 


6605. Liability for death or personal injury. Every person or cor- 


| 6652 


| ref. 


to 


L. 39 c. 186 
| Sec. 1 p. 478 


112 F. Sea 609 


poration operating a railroad in this state shall be liable in damages to ok. Supp. 


any person suffering injury while he is employed by such person or cor-— 


poration so operating any such railroad, or, in case of the death of such | 6605 et seq, 


employee, instantaneously or otherwise, to his or her personal representa- 70 


P.(2d) 768, 


tive, for the benefit of the surviving “daily or husband and children of 6605 


such employee, and, if none, then of such employee’s parents, and, if none, 
then of the next of kin Reese upon such employee, for such injury or 
death resulting in whole or in part from the negligence of any of the of- 
ficers, agents, or employees of such person or corporation so operating such 
railroad, in or about the handling, movement, or operation of any train, 
engine, or car, on or over such railroad, or by reason of any defect or in- 
sufficiency, due to its negligence, in its cars, engines, appliances, ma- 
chinery, track, roadbed, works, boats, wharves, or other equipment. 


History: En. Sec. 1, Ch. 29, L. 1911; 
re-en. Sec. 6605, R. C. M. 1921. 


Burden of Proof 


In an action by a railroad section-hand 
to recover for injuries caused by a tie 
falling upon him from a car which he, 
with others, was unloading, a nonsuit was 
properly granted, his evidence not disclos- 
ing negligence on the part of anyone to 
which the fall of the tie and the conse- 
quent injuries could be said to have been 
attributable. (Mr. Justice Cooper dis- 


senting.) Hassan v. Northern Pacific Ry. 
Co., 60 M 105, 108, 198 P 446. 

Id. In a personal injury action by an 
employee against his employer, whether 
based upon the Employers’ Liability Act 
(this act) or not, plaintiff has the burden 
of proving negligence. 


Definition of Railroad 


The word “railroad,” as used in this act,. 


includes a road used for logging purposes. 


Regan v. Montana Logging Co., 53 M 153,. 


158, 162 P 388. 
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Limitation of Action 


Where an amended complaint in an ac- 
tion brought under the federal Liability 
Act did not state a new cause of action, 
the contention that the action was barred 
by the two-year limitation prescribed 
therein is without merit, the amendment 
relating back to the date of the commence- 
ment of the action unaffected by the in- 
tervening lapse of time. Gillespie v. Great 
Northern Ry. Co., 638 M 598, 607, 208 P 
1059. 


Operation and Effect 


This statute is remedial in its nature, 
and its operation ought no* to be limited 
by narrow construction. Regan v. Mon- 
tana Logging Co., 53 M 153, 161, 162 P 
388. 


The purpose of the legislature in enact- 
ing this legislation was to substitute for 
the benefit of railway employees the action 
provided by it, in place of the common- 
law action, and, in case of death, to create 
a new cause of action in favor of the 
dependents named, for the pecuniary loss 
suffered by them. Cornell v. Great North- 
ern Ry. Co. et al., 57 M 177, 187 P 902. 


“Operating” 


Where plaintiff, a brakeman on de- 
fendant’s logging road, was also required 
to assist in loading and unloading ears, 
and while doing so he was injured by the 
breaking of an appliance, the defendant 
company was “operating” its road at the 
time of the injury, within the meaning of 
this act. Regan v. Montana Logging Co., 
53 M 153, 159, 162 P 388. 


Pleading 


Where plaintiff locomotive engineer had 
but one cause of action against defendant 
railway company, i. e., its wrongful act in 
permitting an engine to move on the same 
track at the same time and in the oppo- 
site direction to the engine operated by 
plaintiff, causing a collision, and in his 
complaint brought under the federal Lia- 
bility Act alleged that he was injured 
while in the engine whereas at the 
trial he testified that the injury occurred 
by coming in contact with the ground as 
a result of his jumping from the engine 


to escape the collision, amended complaint | 


filed by leave of court to conform to the 
facts, examined and held not to state a 
new and different cause of action, and 
therefore refusal to strike it from the 
files was proper. Gillespie v. Great North- 
ern Ry. Co., 63 M 598, 607, 208 P 1059. 


Where the complaint of a boilermaker 
who suffered the loss of the sight of one 
of his eyes while working with an air- 
hammer calking bolts in the fire-box of a 
locomotive, after alleging by way of con- 
clusion that it was the duty of defendant 
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company to furnish him with reasonably 
safe tools and appliances, contained ad- 
ditional averments as to the conditions 
under which he was required to work and 
that it was necessary for defendant to fur- 
nish him with proper goggles to protect 
plaintiff’s eyes from flying pieces of steel 
resultant from the use of the hammer, 
the pleading was sufficient to state a 
cause of action. Morelli v. Great North- 
ern Ry. Co. et al., 89 M 603, 610, 300 P 
210. 


Scope of Employment 


The question whether, when plaintiff, a 
section-hand, was injured by a collision 
while resting in a caboose standing upon 
the main line after the dinner hour and 
waiting to be transported to work, he was 


_or was not acting within the scope of his 


employment was for the jury’s determina- 
tion where the evidence relating thereto 
was not conclusive either way. Wegge v. 
Great Northern Ry. Co. et al., 61 M 377, 
385, 203 P 360. 

Id. Held, that a conductor of a work 
train was not only acting in furtherance 
of the operations entrusted to him, but 
also within the scope of his authority 
when, in the temporary absence of the 
engineer, he assumed charge of the loco- 


motive and in his endeavor to switch a 


caboose from the main line, where it was 
« menace to life and limb on account of 
passing trains, to a side-track and in do- 
ing so caused a collision with the caboose 
injuring plaintiff. 


What Are Appliances 


Quaere: Are goggles, worn by railway 
boilermakers while using an air-hammer 
in fastening bolts, to protect their eyes 
from flying particles of steel, “tools and 
appliances” under the general rule making 
it the duty of the master to furnish his 
servants a safe place to work and reasona- 
bly safe tools and appliances with which 
to work, or “appliances” and “machinery” 
within the meaning of the Employers’ Lia- 
bility Act (this section)? Morelli v. Great 
Northern Ry Co. et al., 89 M 603, 610, 300 
P7210: 


When Jury’s Verdict Conclusive As to 
Negligence 


Where in an action for damages for the 
death of a section-man struck by a work 
train being pushed in front of the engine 
and approaching from his rear while he 
was shoveling cinders from the track, the 
evidence on the question of defendant’s 
negligence was in direct conflict, that of 
plaintiff being substantial to the effect 
that no warning was given by either bell 
or whistle and that there was no one rid- 
ing on the front end of the train to guard 
against danger, the jury’s determination 
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References 


Crowley v. Polleys Lumber Co., 92 M 27, 
9 P 2d 1068. 


that defendant was negligent is conelu- 
sive. Kamboris v. Chicago ete. Ry. Co., 
62 M 88, 91, 203 P 859. 


| tor, (2a) 609 
6606. Contributory negligence—diminution of damages. In all actions .4o, 

hereafter brought against any such person or corporation so operating ae Supp: 

such railroad, under or by virtue of any of the provisions of this act, the 

fact that the employee may have been guilty of contributory neglgence OG ria, 

shall not bar a recovery, but the damages shall be diminished by the jury 771-7 

in proportion to the amount of negligence attributable to such employee; 

provided, that no such employee who may be injured or killed shall be held 

to have been guilty of contributory negligence in any case where the vio- 

lation by such person or corporation, so operating such railroad, of any 

statute enacted for the safety of emplovees contributed to the injury or 


death of such employee. 


History: . En. Sec. -2, Ch. 29, L. 1911; 
re-en. Sec. 6606, R. C. M. 1921. 


Operation and Effect 


Contributory negligence on the part of 
a railroad employee does not bar his right 
to recover damages for injuries received 
during the course of his employment; the 
jury, in such case, being required to dimin- 
ish the damages “in proportion to the 
amount of negligence attributable to such 
employee.” Hall v. Northern Pacific Ry. 
Co. et al., 56 M 537, 186 P 340. 


This act does not change in any partic- 
ular the form of the statement of plain- 
tiff’s cause of action from that at common 
law, but does require all the other plead- 
ings to be so formulated as to present the 
issues arising upon the defenses permitted 
by it, including the matter which may be 
alleged in mitigation of damages. Cornell 
v. Great Northern Railway Co. et al., 57 M 


Id. This act does not change the rule 
that in a personal injury action the burden 
of pleading and proving contributory neg- 
ligence on the part of the plaintiff is upon 
the defendant. 


Id. Under the rule of comparative neg- 
ligence declared by this chapter, contrib- 
utory negligence on the part of plaintiff 
is a partial defense which must be pleaded. 

Contributory negligence of plaintiff em- 
ployee in an action brought either under 
the federal or state Employers’ Liability 
Act does not bar recovery but is a fact 
which may be taken into consideration by 
the jury in apportioning the damages. 
Kamboris v. Chicago ete. Ry. Co., 62 M 
89, 91, 203 P 859. 


References 


Morelli v. Great Northern Ry. Co. et al., 
89 M 603, 612, 300 P 210. 


177, 187 P 902. 6607 
112 F. (2d) 609 


6607. Assumption of risk. An employee of any such person or cor-go7 
poration so operating such railroad shall not be deemed to have assumed et sea 


any risk incident to his employment, when such risk arises by reason of! ¢¢o7 


the negligence of his. employer, or of any person in the service of such 170 P.(2@) 


employer. 


History: En. Sec. 3, Ch. 29, L. 1911; 
re-en. Sec. 6607, R. C. M. 1921. 


Assumption of Risk 


The defense of assumption of risk may 
be interposed as a bar in an action for 
personal injuries to an employee when 
they have been caused by hazard which 
is incident to the particular business, or 
when they have been brought about by an 
increased hazard occasioned by the failure 
of the employer to perform his primary 
duty with relation to the safety of the em- 
ployee, if the latter was aware of such 


increased hazard or it was so obvious that 
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an ordinarily prudent person under like 
circumstances would have observed and ap- 
preciated it. Matson v. Hines, 63 M 214, 
222, 207 P 474. 


Id. In an action by a section-hand for 
injuries sustained in lifting a rail, in which 
the negligence charged was failure of de- 
fendant company to furnish a sufficient 
number of men to assist him in doing the 
work in hand, held that plaintiff, twenty- 
eight years of age, familiar with the work 
he was engaged in, and who knew, as tes- 
tified to by him, that it required from six 
to eight men to ‘lift a rail, weighing from 
750 to 800 pounds, with reasonable safety 


od 


| 771, 772 


6608-6611 


to the men doing the lifting, assumed the 
risk of injury from overstrain in attempt- 
ing to lift it in company with three others. 
(Mr. Justice Cooper dissenting.) 

Id. Where an employee, knowing that 
obedience to an order of his foreman will 
expose him to injury and that the danger 
incident to obedience is obvious, glaring 
and imminent, obeys the command, suffer- 
ing injury, he assumes the risk; where, 


RAILROADS 


Ch. 49 


of danger and relies upon the superior 


knowledge of his employer, he may rely. 


upon the latter’s judgment and assume 
that the order could be safely obeyed 
without laying himself open to the de- 
fense of assumption of risk. 


References 


Morelli v. Great Northern Railway Co. 


et al., 89 M 603, 612, 300 P 210. 


however, he has no independent knowledge 


6608. Exemption from liability by contract, etc. Any contract, rule, 
regulation, or device whatsoever, the purpose or intent of which shall be 
to enable any such person or corporation so operating such railroad to 
exempt itself from any lability created by this act, shall, to that extent, 
be void; provided, that in any action brought against any such person or 
’ corporation so operating such railroad, under or by virtue of any of the 
provisions of this act, such person or corporation may set off therein any 
sum it has contributed or paid to any insurance, relief benefit, or indemnity 
that may have been paid to the injured employee, or the person entitled 
thereto, on account of the injury or death for which said action is brought. 


History: En. Sec. 4, Ch. 29, L. 1911; re-en. Sec. 6608, R. C. M. 1921. 


6609. Headlights for locomotives. It shall be the duty of any per- 
son, corporation, or company operating any railroad or railway in this 
state, within one year after the passage of this act, to equip all locomo- 
tive engines used in the transportation of trains over said railroad or rail- 
way with electric headlights of not less than fifteen hundred candle- 
power, measured without the aid of a reflector, or other headlights of not 
less than fifteen hundred candle-power, measured without the aid of a 
reflector; provided, that this act shall not apply to locomotive engines 
regularly used in the switching of trains. 


History: En. Sec. 1, Ch. 18, L. 1909; re-en. Sec. 6609, R. C. M. 1921. 


6610. Penalty for not using. Any person, corporation, or company 
operating any railroad or railway in this state, violating the provisions of 
the preceding section, shall be deemed guilty of a misdemeanor, and’ upon 
conviction thereof, shall be fined not less than one hundred dollars nor more 
than one thousand dollars for each offense. 


History: En. Sec. 2, Ch. 18, L. 1909; re-en. Sec. 6610, R. C. M. 1921. 


6611. Issuance of bills of lading by railroad station agents. All rail- 
way companies operating in the state of Montana, which do not permit 
bills of lading to be issued by other employees than agents, shall be required 
to have said bills of lading issued by the station agent at the nearest 
station where a station agent is regularly maintained in the direction 
toward which the shipment is destined. The conductor of the train which 
receives the shipment at its point of origin shall deliver to the agent at 
the nearest station at which an agent is maintained through which said 
shipment moves, immediately upon the arrival of the train carrying said 
shipment at said agency station, all data necessary for the issuance of a bill 
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of lading for said shipment. The agent shall immediately issue said bill 
of lading, and shall deliver the same to the shipper or his agent, or shall, 
within twenty-four hours after the receipt of said data from the said con- 
ductor, for shipment of twenty thousand pounds or over, deposit the said 
bill of lading in a United States postoffice, addressed and registered to 
the consignor, his agent or attorney, of said shipment to his proper post- 
office address, shipments of less than twenty thousand pounds to be mailed 
without registering. 
History: En. Sec. 1, Ch. 24, L. 1917; re-en. Sec. 6611, R. C. M. 1921. 


6612. Violation of preceding section a misdemeanor—penalty. Any 
railway company operating in the state of Montana violating any pro- 
visions of this act shall be guilty of a misdemeanor, and liable to a fine 
of not less than fifty dollars nor more than one thousand dollars. 


History: En. Sec. 2, Ch. 24, L. 1917; re-en. Sec. 6612, R. Cc. M. 1921. 


6613. Suitable cars must be furnished for grain or bulk shipments. 
Hereafter all boxears furnished by railroad or railway companies, for the 
transportation of grain or other commodities in bulk, shall be of such con- 
struction and in such order as to prevent leakage when such commodities 
are placed or hauled therein; and it is hereby made the duty of all railroad 
or railway companies to furnish such ears in such condition. 


History: En. Sec. 1, Ch. 52, L. 1917; re-en. Sec. 6613, R. C. M. 1921. 


6614. Duty of railroad, after notice, to place cars in proper condition. 
Whenever boxcars placed for loading grain or other commodities in bulk 
are found to be in such condition that they will not afford safe transpor- 
tation for such commodities, the railroad or railway company shall, upon 
written complaint to the agent or other person in authority, by the shipper 
or his representative, who proposes to load said car or cars, within twenty- 
four hours, cause said car or cars to be properly cleaned and coopered 
and put in such repair as will afford safe transportation for the commodity 
to be shipped. | 

History: En. Sec. 2, Ch. 52, L. 1917; re-en. Sec. 6614, R. C. M. 1921. 


6615. Right of shipper upon default of railroad company. In case 
such railroad or railway company shall fail, within twenty-four hours after 
written complaint has been made by the shipper or his representative, to 
elean and safely cooper such car or cars, then such shipper or his repre- 
sentative shall have authority to enter upon such car or ears, and properly 
and safely cooper and clean the same; and said railroad or railway com- 
pany shall pay for the labor expended in such repairs at the rate of three 
dollars per eight-hour day, and the actual cost of material used, providing 
that such charge shall in no case exceed five dollars for each ear so 
coopered. 

History: En. Sec. 3, Ch. 52, L. 1917; re-en. Sec. 6615, R. C. M. 1921. 


6616. Repairs may be made by shipper without notice, when. In case 
any car or cars are placed at a station or siding where there is no repre- 
sentative of said railroad or railway company upon whom complaint may 
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be served, then and in such case the shipper or his representative may at 
once enter upon the said car or cars and clean and make such repairs as 
are necessary, and shall be paid for the labor and material expended, as 
provided in the preceding section. 


History: En. Sec. 4, Ch. 52, L. 1917; re-en. Sec. 6616, R. C. M. 1921. 


6617. Demurrage not to accrue during repairs. It is further provided 
that no demurrage shall accrue or be collected for the time elapsing while 
such car or cars are being repaired or cleaned or coopered in accordance 
herewith. 


History: En. Sec. 5, Ch. 52, L. 1917; re-en. Sec. 6617, R. C. M. 1921. 


6618. Railroad company liable for cost of repairs, cleansing, or coop- 
erage. Any person making the repairs upon or cleaning or coopering the 
cars of any railroad or railway company, as herein provided, may recover 
the amounts expended therefor in an action at law, upon the refusal of 
the railroad or railway company to reimburse him. 


History: En. Sec. 6, Ch. 52, L. 1917; re-en. Sec. 6618, R. C. M. 1921. 


6619. Duty of railroad commission to enforce law. It is hereby made 
the duty of the railroad commission of the state of Montana to enforce 
the provisions of this act. 


History: En. Sec. 7, Ch. 52, L. 1917; re-en. Sec. 6619, R. C. M. 1921. 


6620. Locomotive and electric motors to be equipped with numbers. 
It shall be the duty of every person, corporation, or company operating a 
railroad or railway in this state to equip all locomotive engines and electric 
motors used in hauling trains over said railroad or railway with suitable 
numbers, which numbers shall be displayed at the front and both sides 
of the headlight on said locomotive engine, or electric motor and to be 
such size as to be easily read from a passing or meeting train. 


History: En. Sec. 1, Ch. 145, L. 1919; re-en. Sec. 6620, R. C. M. 1921. 


6621. Hearing of complaint by railroad commission. When a com- 
plaint is made to the board of railroad commissioners that any person, 
corporation, or company operating a railroad or railway in this state, has 
failed to comply with the provisions of this act, such board shall order a 
hearing, and shall serve a notice on such person, corporation, or company, 
at least fifteen days before the date set for such hearing, which notice 
may be served upon any agent of such person, corporation, or company. 
At the conclusion of such hearing, the said board of railroad commissioners 
may make such order in the premises as is deemed necessary, and may. 
prescribe the time within which all such locomotive engines shall be 
equipped with such numbers. 


History: En. Sec. 2, Ch. 145, L. 1919; re-en. Sec. 6621, R. C. M. 1921. 


6622. Violation of law a misdemeanor—penalty. Any person, corpora- 
tion, or company operating a railroad or railway in this state, who violates 
any of the provisions of this act, shall be deemed guilty of a misdemeanor, 
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and, upon conviction thereof, shall be fined not less than fifty dollars nor 
more than one hundred dollars for each offense. 


History: En. Sec. 3, Ch. 145, L. 1919; re-en. Sec. 6622, R. C. M. 1921. 


6623. Compensation railroad employees on removal division point. That 
when any railroad or railway company operating its line of road in, into, 
or through the state of Montana shall move any of its division points or 
terminals, it shall be liable to any employee of such railroad or railway 
company for any damage sustained by such employee by reason of any 
decrease in value of any real property actually occupied by such employee 
as his place of residence, which decrease in value shall be caused by reason 
of the removal of such division point or terminal, provided such employee 
shall have in such property so damaged an estate of freehold. Such dam- 
ages shall be collectible in any court of competent jurisdiction. 


History: En. Sec. 1, Ch. 159, L. 1921; re-en. Sec. 6623, R. C. M. 1921. 


6624. Proviso—railroad may post statement. Provided, that when any 
railroad or railway company in good faith determines upon a change or 
removal of any division point or terminal, and in good faith posts prom- 
inently about its station house, shops, and yards a statement of its inten- 
tion so to do, in such manner as to give reasonable notice thereof to such 
employee, it shall not be lable as hereinbefore provided for any decrease 
in value of any interest in any property purchased after the time of such 
posting, provided that such division point or terminal shall be changed or 
removed within six months after the date of such posting. 


History: En. Sec. 2, Ch. 159, L. 1921; re-en. Sec. 6624, R. C. M. 1921. 


CHAPTER 50 
RAILROAD CROSSINGS—REGULATION 


Section 6625. Railroad crossings outside of incorporated cities and towns. 
6626. Railroad crossing in unincorporated towns or villages. 
6627. Order of county commissioners requiring construction of crossing. 
6628. Time within which crossing must be completed. 
6629. Power of railroad commission with reference to crossings. 
6630. Hearing to determine reasonableness of order. 
6631. Petition for overhead or underground crossing—hearing of petition. 
6632. Action to determine justness or reasonableness of order. 
6633. Extension of time for compliance with order. 
6634. Liability of railroad companies not affected by law. 
6635. Penalty for failure to comply with order for construction. 
6636. “Railroad company” defined. 
6637. Regulation of railroads by railroad commission. 


6625. Railroad crossings outside of incorporated cities and towns. At 
all places in the state of Montana, outside of incorporated cities and towns 
where a lawfully established public highway now crosses or shall hereafter 
eross any railroad, it shall be the duty of the railroad company, owning 
or operating such railroad, to construct and thereafter maintain, in proper 
condition, a good and safe crossing. 


History: En. Sec. 1, Ch. 148, L. 1919; References 
re-en. Sec. 6625, R. C. M. 1921. Knott v. Pepper, 74 M 236, 244, 239 P 
1037. 
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6626. Railroad crossing in unincorporated towns or villages. In any 
unincorporated community ordinarily known as a village or town, where 
the public necessity and convenience require a railroad crossing at the 
intersection of the railroad with any street or highway, whether lawfully 
established or otherwise, which is commonly used by the public, the board 
of county commissioners of the county may order the construction and 
maintenance of such railroad crossing, and upon such order becoming final 
and effective, it shall be the duty of the railroad company to construct 
and maintain, in proper condition, a good and safe crossing. The board 
of county commissioners may order more than one railroad crossing in 
such unincorporated community, as in this section provided, when the 
public necessity and convenience require more than one such crossing to 
afford reasonable facilities for public travel. 


History: En. Sec. 2, Ch. 148, L. 1919; re-en. Sec. 6626, R. C. M. 1921. 


6627. Order of county commissioners requiring construction of crossing. 
Whenever any board of county commissioners shall order the construction 
of any railroad crossing, said board shall enter an order upon its minutes 
specifying the place of such crossing, and a copy of said order shall be 
served upon the railroad company, and a copy shall also be immediately 
mailed to the board of railroad commissioners of the state of Montana. 
Service of said order may be made upon the railroad company by deliver- 
ing such copy to any station agent employed in connection with the opera- 
tion of said railroad in said county. 


History: En. Sec. 3, Ch. 148, L. 1919; re-en. Sec. 6627, R. C. M. 1921. 


6628. Time within which crossing must be completed. It shall be the 
duty of a railroad company to construct a crossing ordered by the board 
of county commissioners of any county within sixty days after service of 
such order; provided, however, that in case any crossing shall be ordered 
requiring any extended period of construction, such additional time as is 
reasonably necessary to complete the same shall be allowed by the said 
board of railroad commissioners upon proper application for such extension. 


History: En. Sec. 4, Ch. 148, L. 1919; re-en. Sec. 6628, R. C. M. 1921. 


6629. Power of railroad commission with reference to crossings. The 
said board of railroad commissioners is hereby given full power to enforce 
the orders of any board of county commissioners for the construction of 
railroad crossings, and is likewise given full power to pass upon the rea- 
sonableness of any such order to modify, change, or annul the same. 


History: En. Sec. 5, Ch. 148, L. 1919; re-en. Sec. 6629, R. C. M. 1921. 


6630. Hearing to determine reasonableness of order. Whenever any 
railroad crossing has been ordered by the county commissioners, as herein 
provided, the railroad company may, within thirty days after the service 
of such order, serve upon the board of railroad commissioners a notice 
stating why such order is considered unreasonable or unjust, and request 
that the board of railroad commissioners hold a hearing for the purpose 
of determining whether or not the construction of such crossing should 
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reasonably be required. The board of railroad commissioners shall there- 
upon institute a hearing for said purpose, and all interested parties shall 
be given reasonable notice and an opportunity to be heard, and said board 
of railroad commissioners may, after such hearing, either affirm, modify, 
or annul such order. 


History: En. Sec. 6, Ch. 148, L. 1919; re-en. Sec. 6630, R. C. M. 1921. 


6631. Petition for overhead or underground crossing—hearing of peti- 
tion. No railroad crossing, other than a grade crossing, shall be ordered 
by any board of county commissioners. The board of railroad commis- 
sioners may, however, upon petition or request in writing of any board 
of county commissioners, order an overhead or underground crossing at 
any place where a railroad crossing has not been constructed, and is re- 
quired by the provisions of this act, provided, in its judgment, the safety, 
necessity, and convenience of the traveling public require such crossing. 
When any such petition or request is presented, the board of railroad com- 
missioners shall fix a date for hearing the same, and shall give at least ten 
days’ written notice to the board of county commissioners, and the owner 
or operator of the railroad to be affected by such order, of the time fixed 
for the hearing. At such hearing, the said board of railroad commis- 
sioners shall hear all testimony offered as to the safety, necessity, and 
convenience of the traveling public requiring such a crossing, the ex- 
pense of constructing and maintaining the same, and make such investi- 
gation and inspection of the conditions at the place of crossing as may be 
deemed necessary or advisable, and shall thereupon determine whether 
such order should be made. In the event an overhead or underground 
crossing is ordered, the board of railroad commissioners may, in its dis- 
eretion, require the same to be constructed and maintained by and at 
the expense of the railroad company, or may apportion the expense between 
the railroad company and the county in which said crossing is located. 
The part of the expense apportioned to said county, if any, shall be paid 
to the railroad company from the funds of said county properly applicable 
to the payment of such expense. 


History: En. Sec. 7, Ch. 148, L. 1919; re-en. Sec. 6631, R. C. M. 1921. 


6632. Action to determine justness or reasonableness of order. The 
board of county commissioners, or the railroad company affected by an 
order or decision of the board of railroad commissioners made pursuant 
to the provisions of this act, may commence an action in any court having 
jurisdiction to determine the justness and reasonableness of such order 
or decision, and in any such action the order or decision sought to be 
reviewed shall prima facie be deemed just, reasonable, and proper. 


History: En. Sec. 8, Ch. 148, L. 1919; re-en. Sec. 6632, R. C. M. 1921. 


6633. Extension of time for compliance with order. In the event of 
an application to the board of railroad commissioners to review any order 
made by the board of county commissioners, and in the event of any 
action to review any order or decision of the board of railroad commis- 
sioners as herein provided, the time within which to comply with said 
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order shall be extended, and the railroad company shall have sixty days 
after the said order or decision becomes final and effective within which 
to comply with the same. The time for compliance as herein provided 
may be extended, for good cause shown, by the board of railroad com- 
missioners of the state. | 


History: En. Sec. 9, Ch. 148, L. 1919; re-en. Sec. 6633, R. C. M. 1921. 


6634. Liability of railroad companies not affected by law. Nothing 
in this act contained shall in any way affect the liability of any railroad 
company for damage to persons or property injured at any crossings. 


History: En. Sec. 10, Ch. 148, L. 1919; re-en. Sec. 6634, R. C. M. 1921. 


6635. Penalty for failure to comply with order for construction. Any 
railroad company failing to construct any crossing after the order or 
decision requiring the construction of same has become final, within the 
time herein provided, or within any extension of time granted by the said 
board of railroad commissioners, shall, for each day’s failure, pay to the 
state of Montana a fine of not less than ten dollars nor more than one 
hundred dollars, to be recovered in a civil action in the name of the state 
of Montana, and it shall be the duty of the county attorney of the county 
within which is located the site of the proposed crossing to prosecute such 
action. 

History: En. Sec. 11, Ch. 148, L. 1919; re-en. Sec. 6635, R. C. M. 1921. 

6636. “Railroad company” defined. The words “railroad company,” 


as herein used, shall be taken and construed to mean any corporation, 
person, or association of persons owning or operating a railroad. 


History: En. Sec. 12, Ch. 148, L. 1919; References 
re-en, Sec. 6636, R. C. M. 1921. Knott v. Pepper, 74 M 236, 244, 239 P 
1037. 


6637. Regulation of railroads by railroad commission. The regulation 


and control of the business of railroads by the board of railroad commis- 


sioners is provided for by sections 3779 to 3847 of the Political Code. 


History: Sec. 6637 recommended by code commissioner 1921. 


CHAPTER 951 
LOCATION OF WAREHOUSES AND ELEVATORS ON RIGHT-OF-WAY 


Section 6638. Location of grain warehouse or elevator on right-of-way—preliminary 
proceedings. 
6639. Jurisdiction of district court. 
6640. Proceedings in district court. 4 
6641. Appeals to supreme court. 
6642. Elevators and warehouses to be deemed public. 
6643. Time limit for construction of elevator or warehouse. 
6644. Connection of railroad with elevator—sidetracks. 


6638. Location of grain warehouse or elevator on right-of-way—pre- 
liminary proceedings. Any person, firm, or corporation desirous of erecting 
and operating at or contiguous to any railway station or siding a ware- 
house or elevator for the purchase, sale, shipment, or storage of grain 
{ineluding flaxseed) for the public for hire, may make application in 
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writing, containing a description of that portion of the right-of-way of 
said railroad on which such person, firm, or corporation desires to erect a 
warehouse or elevator, and the size and capacity of the warehouse or 
elevator proposed to be erected, and the time for which it is desired to 
maintain such warehouse or elevator, to the person, firm, or corporation 
owning, leasing, or operating the railroad at such station or siding, for 
the right, privilege, and easement of erecting and maintaining for the time 
stated in such application, and for reasonable compensation for such ware- 
house or elevator as aforesaid, upon the right-of-way pertaining to such 
railway at such siding or station, and within and between the outside 
switches of the yard of such railway station or siding, and upon paying 
or securing in the manner hereinafter prescribed reasonable compensation 
for the right, privilege, and easement aforesaid, shall absolutely and un- 
conditionally be entitled to the same. Provided, however, that if the 
person, firm, or corporation owning, leasing, or operating the railroad is 
not willing that the portion of the right-of-way selected by the applicant 
should be appropriated for such purpose, and the parties cannot agree as 
to the quantity and location of the land upon which such grain warehouse 
or grain elevator shall be erected, the matter shall be determined by the 
district court in the same manner and by the same proceeding for de- 
termining the amount of compensation to be paid where the parties cannot 
agree as to the amount. 


History: En. Sec. 1, Ch. 43, L. 1913; re-en. Sec. 6638, R..C. M. 1921. 


6639, Jurisdiction of district court. The application provided in the 
preceding section shall also state the amount the applicant deems reason- 
able compensation for the right, privilege, and easement he desires to 
acquire, and said applicant shall tender and pay to such person, firm, 
or corporation, from whom such easement is sought, the sum stated in 
such application, and in case the amount so named and tendered is not 
accepted, and the parties cannot agree on the amount to be paid for such 
right, privilege, and easement, the same shall be ascertained, assessed, and 
determined by proceedings in the district court of the county in which 
the station or siding at which the right, privilege, and easement sought is 
situated, which court is hereby given full jurisdiction in the premises, and 
shall at all times be deemed open and in session for the purposes of this 
chapter. It shall be the duty of any person, firm, or corporation to whom 
application is made for the right to erect and maintain an elevator or 
warehouse, under the provisions of this chapter, within thirty days after 
the receipt of such application, to notify said applicant in writing of the 
acceptance or rejection of the amount stated in said application to be 
reasonable compensation for the right, privilege, and easement sought to 
be acquired, and in case such person, firm, or corporation fails to notify 
the applicant within said thirty days, such person, firm, or corporation 
shall be deemed to have accepted said amount, and upon the payment or 
tender thereof, said applicant shall be deemed to have acquired the right, 
privilege, and easement applied for. 

History: En. Sec. 2, Ch. 43, L. 1913; re-en. Sec. 6639, R. C. M. 1921. 
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6640. Proceedings in district court. Proceedings in the district court 
shall be instituted and carried on as follows: The parties seeking the 
right, privilege, and easement aforesaid shall present to and file with the 
district court a-petition in writing and under oath, specifying and describ- 
ing the right, privilege, and easement sought, and the time for which the 
same is sought and the fact that the parties to the proceedings are unable 
to agree upon the amount of compensation therefor. A copy of the ap- 
plication for such privilege shall be attached to said petition, and there- 
upon it shall be at once the duty of the court by its order in writing to 
fix a time, not more than thirty days thereafter, within which the said 
person, firm, or corporation so owning, managing, or controlling such rail- 
road shall appear and join issue in said proceeding. Such notice shall 
be served as a Summons is served in civil actions, and shall be ample notice 
to the parties so served to appear and join in the proceedings, and shall 
be ample to give the court full jurisdiction over the party against whom 
the proceedings are instituted and the property involved in the proceeding. 
The manner of joining issue and the procedure at the trial shall be the 
same as that in any other civil action at law. The trial of such issue shall 
_ be expedited by the court as much as possible. At the trial the court or 
jury, as the case may be, shall find and assess the compensation, both 
in the form of an annual rental and in the form of a gross sum, for the 
right, privilege, and easement sought, and immediately after the finding 
or verdict has been made, the party against whom the proceedings have 
been taken shall elect whether to receive the annual rental or. the gross 
sum found, and in case such election is not made by said party, then the 
other party to the proceedings may make such election, and after election 
is made as aforesaid, judgment shall be rendered adjudging, among other 
things, that upon payment of the gross sum found, or the annual rental — 
found, yearly in advance, as the case may be, the party instituting the 
proceedings shall be entitled to the right, privilege, and easement of erect- 
ing and maintaining the elevator or warehouse asked for in the appli- 
cation and petition aforesaid, and for the time therein specified; and 
thereupon the party in whose favor said judgment is rendered shall be 
entitled to a writ of execution in proper form to immediately invest such 
party with the right, privilege, and easement aforesaid. In case the 
annual rental is elected, the same shall be paid yearly in advance, and if 
not so paid after thirty days’ default, the right, privilege, and easement 
aforesaid shall be absolutely forfeited. 


History: En. Sec. 3, Ch. 43, L. 1913; re-en. Sec. 6640, R. C. M. 1921. 


6641. Appeals to supreme court. Within thirty days after the entry 
of said judgment as hereinbefore provided, but not later, an appeal may 
be taken by either party to the supreme court; but such appeal shall not 
stay or hinder the use or enjoyment to the fullest extent of the right, 
privilege, and easement asked for by the petition and conferred by the 
judgment, if the party instituting the proceedings shall make and file a 
- bond with sureties, to be approved by the court, in an amount double the 
gross sum or annual rental, conditioned to pay such sum or rental and to 
abide and satisfy any judgment the supreme court may render in the 
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premises. Costs and disbursements, as in civil actions, in each court, shall 
be paid by the unsuccessful party. If the finding of the court or jury is 
for a less or the same amount as tendered by the petitioner before institut- 
ing the proceedings, then the petitioner shall be deemed the successful 
party. But if the amount found is larger than the sum tendered, then the 
petitioner shall be deemed the unsuccessful party. Hither party may 
appeal from that part of the judgment determining the quantity and 
location of the land upon which such warehouse or elevator is to be erected, 
and in the event of such appeal the judgment shall be suspended pending 
the appeal. 


History: En. Sec. 4, Ch. 43, L. 1913; re-en. Sec. 6641, R. C. M. 1921. 


6642. Elevators and warehouses to be deemed public. All elevators 
and warehouses erected and maintained under the provisions of this chap- 
ter shall be deemed public elevators, Ais public warehouses, and shall 
be subject to legislative control. 


History: En. Sec. 5, Ch. 43, L. 1913; re-en. Sec. 6642, R. C. M. 1921. 


6643. Time limit for construction of elevator or warehouse. Any 
person, firm, or corporation availing themselves of the provisions of this 
act shall, within sixty days after the amount to be paid for the easement 
acquired thereunder is finally determined, by agreement or by proceedings 
in court, commence the erection of the warehouse or elevator mentioned 
in the application, and complete the same within ninety days thereafter, 
and in case of failure to comply with the provisions of this section, such 
person or persons shall be deemed to have abandoned the right acquired, 
and the part or portion of the railroad right-of-way described in the 
application shall be subject to selection by other applicants who may 
desire to avail themselves of the provisions of this act. 


History: En. Sec. 6, Ch. 43, L. 1913; re-en. Sec. 6643, R. C. M. 1921. 


6644. Connection of railroad with elevator—sidetracks. Every rail- 
road company or corporation organized under the laws of this state, or 
doing business therein, shall, upon application in writing, provide reason- 
able sidetrack facilities and running connections between its main track 
and elevators and warehouses upon or contiguous to its right-of-way at 
stations; and every such railroad corporation shall permit connections to 
be made and maintained in a reasonable manner with its sidetracks to 
and from any warehouse or elevator, without reference to its size, cost, or 
capacity, where grain is or may be stored; provided, that such railroad 
company shall not be required to construct or furnish any sidetracks 
except upon its own land or right- of-way; provided, the reasonable cost 
of the construction of such sidetracks and connections, except the cost of 
the rails and fastenings, shall be paid by the person or persons for whose 
benefit such sidetracks are provided or connections made; provided further, 
that such elevators and warehouses shall not be constructed within one 
~ hundred feet of any existing structure, and shall be at safe fire distance 
from the station buildings, and so as not essentially to conflict with the 
safe and convenient operation of the road; and where stations are ten 
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miles or more apart, the railroad company, when required so to do by the 

board of railroad commissioners of the state of Montana, shall construct. 

and maintain a sidetrack for the use of shippers between such stations. 
History: En. Sec. 7, Ch. 43, L. 1913; re-en. Sec. 6644, R. C. M. 1921. 


CHAPTER 52 
TELEGRAPH, TELEPHONE, AND ELECTRIC POWER COMPANIES 


Section 6645. Rights-of-way for pole lines along streets, roads, and highways. 
6646. Construction and connection. 
6647. Consolidation of competing lines forbidden. 


6645. Rights-of-way for pole lines along streets, roads, and highways. 
A telegraph, telephone, electric light, or electric power line, corporation, 
or a person owning or operating such, is hereby authorized to install its 
respective plants and appliances necessary for service, and to supply and 
distribute electricity for lighting, heating, power, and other purposes, and 
to that end to construct such telegraph, telephone, electric light, or electric 
power line or power lines, from point to point, along and upon any of the 
public roads, streets, and highways in the state of Montana, by the erec- 
tion of necessary fixtures, including posts, piers, and abutments necessary 
for the wires. But the same shall be so constructed as not to incommode 
or endanger the public in the use of said roads, streets, or highways, and 
nothing herein shall be so construed as to restrict the powers of city or 


town councils. 


History: Ap. p. Sec. 1000, Civ. C. 1895; 
amd. Sec. 1, Ch. 55, L. 1905; amd. Sec. 1, 
Ch. 192, L. 1907; re-en. Sec. 4400, Rev. C. 
1907; re-en. Sec. 6645, R. C. M. 1921. 


Operation and Effect 


A telephone company is not a trespasser 
on a highway nor negligent per se in 
maintaining a guy wire on a portion of it 
not intended for travel, this section giv- 
ing to such company the right to construct 
its lines along the highways, provided the 
traveling publie is not endangered or in- 


\ 


convenienced thereby. Howard v. Flat- 
head Independent Tel. Co., 49 M 197, 202, 
141 P 153. 


References 


Cited or applied as section 1000, Civil 
Cede, before amendment, in State ex rel. 
Tel. Co. v. Mayor of Red Lodge, 30 M 338, 
340, 76 P 758; State ex rel. Crumb v. City 
of Helena, 34 M 67, 71, 85 P 744; as sec- 
tion 4400, Revised Codes, in City of Butte 
v. Montana Independent Tel. Co., 50 M 
574, 581, 148 P 384. 


6646. Construction and connection. Any association or corporation, 
or the lessees or managers thereof, organized for the purpose, or any 
individual, shall have the right to construct and maintain lines of telegraph 
or telephone within this state, and connect the same with other lines, and 
in case such persons or corporations cannot agree as to the compensation 
to be paid for the privilege of such connection, the acquiring of the right 
by the one to use the line of the other may be had in proceedings under 
the Code of Civil Procedure, and the damages assessed and the right of 
connection granted as Dr omeded in the Code of Civil Procedure. 

History: En. Sec. 1001, Civ. C. 1895; References 


re-en. Sec. 4401, Rev. C. 1907; re-en. Sec. Cited or applied : ivi 
pplied as section 1001, Civil 

6646, R. C. M. 1921. Ccede, in City of Butte v. Montana Inde- 
pendent Tel. Co., 50 M 574, 580, 148 P 384. 


6647. Consolidation of competing lines forbidden. No telegraph or 
telephone company shall consolidate with or hold a controlling interest 
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in the stock or bonds of any other telegraph or telephone company owning 
or having the control of a competing line, or acquire, by purchase or 
otherwise, any other competing line of telegraph or telephone. 


History: En. Sec. 1002, Civ. C. 1895; re-en. Sec. 4402, Rev. C. 1907; re-en. Sec. 
6647, R. C. M. 1921. | 


CHAPTER 53 
MINING CORPORATIONS 


Section 6648. Transfer agencies. 
6649. Stock issued at transfer agencies. 
6650. Consolidation of mining corporations. 


6648. Transfer agencies. Any corporation organized in this state for 
the purpose of mining or carrying on mining operations in or without 
this state, may establish and maintain agencies in other states of the 
United States for the transfer and issuing of its stock; and a transfer or 
issue of the same at any such transfer agency, in accordance with the 
provisions of its by-laws, is valid and binding as fully and effectually for 
all purposes as if made upon the books of such corporation at its principal 
office within this state. The agencies must be governed by the by-laws 
and the directors of the corporation. 


History: En. Sec. 1010, Civ. C. 1895; re-en. Sec. 4403, Rev. C. 1907; re-en. Sec. 
6648, R. C. M. 1921. Cal. Civ. C. Sec. 586. 


6649. Stock issued at transfer agencies. All stock of any such cor- 
poration issued at a transfer agency must be signed by the president and 
secretary of the corporation, and countersigned at the time of its issue 
by the agent having charge of the transfer agency. No stock must be 
issued at a transfer agency, unless the certificate of stock in lieu of which 
the same is issued is at the time surrendered for cancellation. 


History: En. Sec. 1011, Civ. C. 1895; re-en. Sec. 4404, Rev. C. 1907; re-en. Sec. 6649, 
R. C. M. 1921. Cal. Civ. C. Sec. 587. 


6650. Consolidation of mining corporations. It is lawful for two or 
more corporations formed under the laws of Montana territory, or of the 
state, or that may hereafter be formed under the laws of this state for 
mining purposes, which own or possess mining claims or lands adjoining 
each other, or lying in the same vicinity, to consolidate their capital stock, 
debts, property, assets, and franchises, in such manner and upon such 
terms as may be agreed upon by the respective boards of directors of 
such corporations so desiring to consolidate their interests; but no such 
consolidation must take place without the consent of the stockholders 
representing two-thirds of the capital stock of each corporation, and no 
such consolidation relieves such corporations, or the stockholders thereof, 
from any and all just liabilities; and in case of such consolidation due 
notice of the same must be given, by advertising, for one month, in at 
least one newspaper in the county and state where the said mining property 
is situated, if there be one published therein, and also in one newspaper 
published in the county where the principal place of business of any of 
said corporations shall be. And when the said consolidation is completed, 
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a certificate thereof, containing the manner and terms of said consolidation, 
must be filed in the office of the county clerk of the county in which the 
original articles of incorporation of any of said corporations are filed, and 
a copy thereof filed in the office of the secretary of state. Such certificate 
must be signed by a majority of each board of directors of the original 
corporations, and it is their duty to call, within thirty days after the filing 
of such certificate, and after at least ten days’ public notice, a meeting of 
the stockholders of all of said corporations so consolidated, to elect a 
board of directors for the consolidated corporation for the year next en- 
suing. The said certificate must also contain all the requirements pre- 
scribed by section 5905 of this code. This section applies to all corporations 
formed under the laws of this state or territory of Montana, whether formed 
under this code or prior thereto. 


History: En. Sec. 527, Civ. C. 1895; organized for that purpose, or by the pur- 
re-en. Sec. 3896, Rev. C. 1907; re-en. Sec. chase by one of the companies of stock of 
6650, R. C. M. 1921. Cal. Civ. C. Sec. 587a. the others in whole or in part. Mac- 

: Ginnis v. B. & M. C. C. & 8S. M. Co., 29 M 
428, 460, 75 P 89. 


References 


Operation and Effect 


If mining corporations may consolidate 
in any manner and upon any terms with- Cited or applied as section 3896, Revised 
out restriction, they may proceed by con- Codes, in United Missouri River Power 
veying all their property to a corporation Co. v. Yoder, 41 M 245, 247, 108 P 912. 


CHAPTER 54 
FOREIGN CORPORATIONS 
Section 6651. Foreign corporations—requirements to do business in state. 
6652. Consent of agent. 
6653. Contracts void if made before compliance with act. 
6654. Annual statement. 
6655. Violation of law a misdemeanor. 
6656. Penalty for acting as agent. 
6657. Corporations engaged in business at time of passage of act. 
6658. Foreign corporations may exercise power of eminent domain. 
6659. Liabilities, restrictions, and powers. 
6660. Jurisdiction over foreign corporations and joint-stock companies. 


6661. Shares of stock subject to attachment. 
6661.1. Withdrawal of foreign corporation from state. 
6662. Filing fees of foreign corporations. 


6651. Foreign corporations—requirements to do business in state. All 
foreign corporations or joint stock companies, except foreign insurance 
companies and corporations otherwise provided for, organized under the 
laws of any state, or of the United States, or of any foreign government, 
shall, before doing business within this state, file in the office of the — 
secretary of state, and in the office of the county clerk of the county 
wherein they intend to carry on business, a duly authenticated copy of 
their charter, or articles of incorporation, and also a statement, verified 
by oath of the president and secretary of such corporation, and attested | 
by a majority of its board of directors, showing: 


1. The name of such corporation and, the location of its principal 
office or place of business without this state; and the location of the place 
of business or principal office within this state ; 


2. The names and residences of the officers, trustees, or directors ; 
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3. The amount of capital stock; 

4. The amount of capital invested in the state of Montana. 

Such corporation or joint stock company shall also file, at the same 
time, and in the same office, a certificate, under the seal of the corporation, 
and the signature of its president, vice-president, or other acting head, and 
its secretary, if there be one, certifying that the said corporation has 
consented to all the license laws and other laws of the state of Montana 
relative to foreign corporations and has consented to be sued in the 
courts of this state, upon all causes of action arising against it in this 
state, and that service process may be made upon some person, a citizen 
of this state, whose name and place of residence shall be designated in 
such certificate, and such service, when so made upon such agent, shall be 
valid service on the corporation or company. 

5. In case of alteration or amendment of the charter or articles of 
incorporation of any foreign corporation doing business in this state, or of 
increasing its capital stock, or of continuing its corporate existence, it 
must, within thirty days after the same is adopted by the corporation, file 
a duly authenticated copy of such amendment or alteration or certificate of 
increase of capital stock, or of continuance of corporate existence in the 
office of the secretary of state and in the office of the county clerk of the 
county where it intends to carry on business; and whenever any such 
corporation increases its capital stock or continues its corporate existence, 
it shall pay to the secretary of state at the time of filing in his office the 
duly authenticated copy of the certificate thereof, the same fee that is 
required by law from domestic corporations for filing certificates of in- 
erease of capital stock or certificates of corporate existence. Any such 
corporation failing, neglecting, or refusing to file such duly authenticated 
copies of all alterations, or amendments, of its charter or articles of 
incorporation, and of all certificates of increase of capital stock or con- 
tinuance of corporate existence, or refusing to comply with any and all 
the laws: of Montana relating to the payment of fees or licenses, shall 
forfeit its right to do business in this state and shall be subject to all the 
penalties, liabilities, and restrictions imposed by law upon foreign corpora-. 
tions for doing business in this state without filing duly authenticated 
eopies of their charters, or articles of incorporation, in the manner re- 
quired by law; provided, however, that any foreign corporation now 
doing business in this state and which has altered or amended its charter 
or articles of incorporation or increased its capital stock, or continued its 
corporate existence since first filing a duly authenticated copy of its charter 
or articles of incorporation with the secretary of state, and which has not 
already filed a duly authenticated copy of such alterations, amendments, 
or certificates of increase or continuance, must, within ninety days from 
and after the passage and approval of this act, comply herewith. 


History: Ap. p. Sec. 1, p. 8, Ex. L. 1879; 
re-en. Sec. 442, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1030, Civ. C. 1895; amd. Sec. 1, 
p. 150, L. 1901; amd. Sec. 1, Ch. 181, L. 
1907; Sec. 4413, Rev. C. 1907; amd. Sec. 
1, Ch. 264, L. 1921; re-en. Sec. 6651, R. C. 
M 1931. 


Right to Sue Before Filing Charter, Etc. 


The failure of a foreign corporation to 
file a copy of its charter, or certificate of 
incorporation, with the secretary of the 
territory and in the recorder’s office of the 
county wherein it intended to transact 
business, under a statute similar to the 
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above, did not deprive it of the right to 
sue in the courts of the territory, where 
the cause of action was not based upon 
any act or contract of the corporation in 
the conduct of its business. Powder River 
Cattle Co. v. Commrs. of Custer County, 
9 M 145, 149, 22 P 383. 


Statutes prescribing the steps necessary 
to be taken by a foreign corporation be- 
fore it can carry on business here merely 
prohibit the carrying on of business, and 
that the penalty for violating the law is 
that the acts and contracts in the course 
of such business are void; but the law 
does not deprive a foreign corporation of 
any right to sue, although the law may 
prevent the enforcement of any contract 
by such foreign corporations as refuse to 
comply with the law. Powder River Cattle 
Co. v. Commrs. of Custer County, 9 M 145, 
151, 22 P 383; Uihlein v. Caplice Commer- 
cial Co., 39 M 327, 336, 102 P 564. 


Non-compliance by a foreign corpora- 
tion with a statute requiring the filing by 
such corporation of a copy of its charter 
or certificate with the county recorder, 
and subjecting it to a penalty and render- 
ing void all its acts and contracts during 
the period it neglects to do so, is of no 
avail to a plaintiff seeking to enjoin an 
act of such corporation where the com- 
plaint fails to state a cause of action. 
Hershfield v. Rocky Mt. Bell Tel. Co., 12 
M 102, 119, 29 P 883. 


In an action which is brought to recover 
the value of goods sold in this state, and 
in which the answer alleges and the reply 
admits that the plaintiff is a foreign cor- 
poration, and, at and before the time of 
the sale, was engaged in the business of 
selling goods, wares, and merchandise in 
the state of Montana, and that plaintiff 
had never complied with the laws of the 
state relating to foreign corporations, it 
is necessary for plaintiff to allege facts 
which show that the sale and delivery of 
the goods were of the nature of interstate 
commerce; and where he fails so to allege 
a motion for judgment on the pleadings 
is properly granted. Kent & Stanley Co. 
v. Tuttle, 20 M 203, 207, 50 P 559. See Zion 
Mere. Ass’n v. Mayo, 22 M 100, 102, 55 P 
915. 


It is not necessary for a foreign corpora- 
tion plaintiff, bringing action on a domes- 
tic contract, to allege that it has complied 
with the statutory conditions precedent 
to doing business in the state, where 
the petition shows facts making the trans- 
action prima facie interstate commerce. 
Zion Mere. Ass’n, 22 M 100, 101, 55 P 915. 
See American Hand-Sewed Shoe Co. v. 
O’Rourke, 23 M 530, 532, 59 P 910; Leggat 
v. Gerrick, 35 M 91, 94, 88 P 788; Wilson v. 
Yegen Bros., 38 M 504, 509, 100 P 613. 
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Since it is unnecessary for a foreign 
corporation plaintiff, bringing action on @ 
domestic contract, to allege in its com- | 
plaint that it complied with the statutes 
of the state entitling it to do business. 
therein, the question of its non-compliance 
therewith can only be raised by answer. 
American Hand-Sewed Shoe Co. v. 
O’Rourke, 23 M 530, 531, 59 P 910. 


Status of a Foreign Corporation 


This section gives to foreign corpora- 
tions the right to do business in this state 
upon their filing a copy of their charter 
and designating an agent, and the filing 
ot his. consent to act, ete.; that right is a 
mere license to engage in the business in 
this state which its charter authorizes it 
to engage in, and is based upon comity 
between the states. Helena Power Trans- 
mission Co. v. Spratt, 35 M 108, 131, 88 P 
773. 

A foreign corporation has no actual ex- 
istence outside the state of its creation, 
and may do business in a sister state only 
by reason of comity between states; it is 
not a “person” within the privilege and 
immunity clause of the federal Constitu- 


- tion, and while it is considered a person or 


citizen within its equal protection clause, 
it cannot invoke that clause in another 
state until it has been duly admitted to 
do business therein. Chicago etc. R. R. 
Co. v. Harmon, 89 M 1, 6 et seq., 295 P 762. 


What Constitutes Doing Business in 
State 


The shipping of beer into the state by © 
a foreign corporation and selling the same 
to distributing agent did not constitute a 
carrying on of business in the state within 
the meaning of this section. Uihlein v. 
Caplice Commercial Co., 39 M 327, 336, 102 
P 564. 


Making a single contract or purchase 
does not constitute doing business in this 
state within the meaning of this section 
and section 6653. Uihlein v. Caplice Com- 
mercial Co., 39 M 327, 336, 102 P 564; 
Dover Lumber Co. v. Whitcomb, 54 M 141, 
152, 168 P 947. 


Isolated transactions, whereby a foreign 
corporation sells goods manufactured in 
another state and shipped into Montana by 
such corporation for use or installation, 
does not constitute the doing of business 
in this state within the meaning of this 
section and section 6653, R. C. M. 1921, 
prescribing the conditions under which 
foreign corporations may do business in 
the state. General F. E. Co. v. North- 
western A. 8. Co., 65 M 371, 211 P 308; 
State et al. v. District Court et al., 98 M 
278, 41° Pod 26. 
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Where to File 


The requirements of this section are 
complied with by filing the report with the 
recorder of the county where the principal 
office for doing business within the state 
is located, and need not be made in every 
county where the corporation may trans- 
act any item of business. Manhattan 
Trust Co. v. Davis, 23 M 273, 58 P 718. 


References 


Cited or applied as section 1030, Civil 
Code, before amendment, in State ex rel. 
Aachen & Munich F., Ins. Co. v. Rotwitt, 


REQUIREMENTS TO DO BUSINESS IN STATE 
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17 M 41, 47, 41 P 1004; State ex rel. 
Travelers’ Ins. Co. v. Rotwitt, 18 M 87, 
91, 44 P 409; State ex rel. Tel. Co. v. 
Mayor, 30 M 338, 342, 76 P 758; as Laws 
of 1901, p. 150, before amendment, in 
State v. Aetna Banking & Trust Co., 34 
M 379, 381, 87 P 268; State v. Clements, 
37 M 3814, 319, 96 P 498; as section 4413, 
Revised Codes, in United Missouri River 
Power Co. v. Yoder, 41 M 245, 247, 108 
P 912; State ex rel. General Electric Co. 
v. Alderson, 49 M 29, 30, 140 P 82; Pue 
v. Northern Pacific Ry. Co., 78 M 40, 43, 
252 P 313; Harvey E. Mack Co. v. Ryan, 
80 M 525, 530, 261 P 283. 


6652. Consent of agent. The written consent of the person so desig-(652 
nated to act as such agent shall also be filed in like manner, and such [° 37.c. 175 
designation shall remain in force until the filing in the same offices of Resse an 
a written revocation thereof, or of a consent, executed in like manner. 

A certified copy of a designation so filed, accompanied with a certificate 
that it has not been revoked, is presumptive evidence of the execution 
thereof, and conclusive evidence of the authority of the officer executing it. 


History: Ap. p. Sec. 2, p. 9, Ex. L. accrued against it. United Missouri River 


1879; re-en. Sec. 443, 5th Div. Comp. Stat. 
1887; amd. Sec. 1031, Civ. C. 1895; amd. 
Sec. 2, p. 151, L. 1901; re-en. Sec. 4414, 
Rev. C. 1907; re-en. Sec. 6652, R. C. M. 
1921. 


Operation and Effect 


A foreign corporation may revoke the 
authority of its statutory agent to receive 


P. Co. v. Wisconsin B. & I. Co., 44 M 343, 
348, 119 P 796. 


References 


Cited or applied as Laws of 1901, p. 150, 
in State v. Clements, 37 M 314, 319, 96 
P 498; as section 4414, Revised Codes, in 
State ex rel. General Electric Co. v. Alder- 
son, 49 M 29, 30, 140 P 82; State et al. v. 


service, even after a cause of action has District Court et al., 98 M 278, 41 P 2d 26. 


6653. Contracts void if made before compliance with act. If any 
foreign corporation shall attempt or commence to do business in this 
state without having first filed said statement, certificate, and consent, 
required by this act, or without complying with any or all of the laws of 
Montana relating to the payment of fees or licenses, no contract made by 
such corporation, or any agent or agents thereof, during said time, shall 
be enforceable by the corporation until the foregoing provisions have been 
complied with. 


History: En. Sec. 3, p. 151, L. 1901; 
re-en. Sec. 1032, Civ. C. 1895; re-en. Sec. 
4415, Rev. C. 1907; amd. Sec. 2, Ch. 264, 
L. 1921; re-en. Sec. 6653, R. C. M. 1921. 


References 
Cited or applied as Laws of 1901, p. 150, 


6654. Annual statement. 


in State v. Clements, 37 M 314, 319, 96 P 
498; as section 4414, Revised Codes, in 
Dover Lumber Co. v. Whitcomb, 54 M 141, 
152, 168 P 947; General F. E. Co. v. North- 
western A. 8. Co., 65 M 371, 211 P 308; 
State et al. v. District Court et al., 98 M 
278, 41 P 2d 26. 


Every corporation enumerated in section 


6651 of this code shall annually and within two months from the first 
day of April of each year make a report, which shall be in the same form 
and shall contain the same information as required in the. statements 
mentioned in said section, and, in addition, shall contain the following 
information: 
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1. The gross amount of its business in the state of Montana for the 
preceding year. 

2. The amount of money actually seed in transacting its business 
in the state of Montana for the preceding year. 

3. The net profits on its business transacted in Montana for the pre- 
ceding year. 

Said report shall be filed in the office of the county clerk of the county 
wherein the principal business of such corporation is carried on and the 
duplicate thereof in the office of secretary of state. 

History: En. Sec. 4, p. 9, Bx. L. 1879; References 
re-en. Sec. 445, Sth Div. Comp. Stat. 1887; Cited or applied as section 1033, Civil 
amd. Sec. 1033, Civ. C. 1895; amd. Sec. 4, Code, before amendment, in State ex rel. 
p. 151, L. 1901; re-en. Sec, 4416, Rev. ©. Aachen & Munich F. Ins. Co. v. Rotwitt, 
1907; amd. Sec. 3, Ch. 264, L. 1921; re-en. 17 M 41, 47, 41 P 1004; as Laws of 1901, 


Sec. 6654, R. C. M. 1921. p- 150, in State v. Clements, 37 M 314, 319, 
96 P 498. | 


6655. Violation of law a misdemeanor. Every foreign corporation 
doing business in this state, contrary to the provisions of this act, is guilty 
of a misdemeanor. 


History: En. Sec. 5, p. 151, L. 1901; References 
re-en. Sec. 4417, Rev. C. 1907; re-en. Sec. Cited or applied as Laws of 1901, p. 150, 
6655, R. C. M. 1921. in State v. Clements, 37 M 314, 319, 96 P 
498. 


6656. Penalty for acting as agent. Every person who acts as agent 
or in any other capacity for a foreign corporation, who has not complied 
with the provisions of law relating to poner corporations, is guilty of a 
misdemeanor. 


History: En. Sec. 6, p. 151, L. 1901; References 
re-en. Sec. 4418, Rev. C. 1907; re-en. Sec. Cited or applied as L fl 
? ite applied as Laws of 1901, p. 150 
6656, R. C. M. 1921. in State v. Clements, 37 M 314, 319, 96 P 
498. 


6657. Corporations engaged in business at time of passage of act. Any 
foreign corporation or joint-stock company now engaged in carrying on 
business in Montana, which has heretofore filed a copy of its charter or 
articles of incorporation, a statement, certificate designating an agent upon 
whom service of summons and other process may be made, and the con- 
sent of such agent, in compliance with the provisions of title XI, part IV, 
division I of the Civil Code of Montana (sections 6651 to 6658 of this 
code), shall not be required to comply with the provision of sections 
6651 and 6652 of this code; provided, that if the agent designated and 
_ appointed by such corporation or joint-stock company does not now 
reside in this state, or has resigned, or his appointment has been revoked, 
or if he shall hereafter reside out of the state, or resign, or his appoint- 
ment be revoked, such corporation or joint-stock company shall be required 
to designate another agent and file such designation and the consent of 
such agent in accordance with the provisions of this act. 


History: En. Sec. 8, p. 152, L. 1901; References 
re-en. Sec. 4419, Rev. C. 1907; re-en. Sec. Cited or applied as Laws of 1901, p. 150, 
6657, R. C. M. 1921. in. State v. Clements, 37. M 314, 319, 96 P 
. 498, 
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6658. Foreign corporations may exercise power of eminent domain. 
Any corporation, organized under the laws of any state of the United 
States, or the laws of the United States, and’ authorized to engage in 
business in this state, and engaged in business in this state, may acquire 
real property as provided in the Code of Civil Procedure, sections 9933 
to 9958, to the same extent, for the same purposes, and in the same man- 


ner, aS corporations organized under the laws of this state. 


History: En. Sec. 1, Ch. 23, L. 1907; 
Sec. 4420, Rev. C. 1907; re-en. Sec. 6658, 
R. C. M. 1921. 


Operation and Effect 


By section 6658 et seq. the legislature 
intended to give foreign corporations the 
same power to exercise eminent domain as 
domestic corporations enjoy. Spratt v. 
Helena Power Transmission Co., 37 M 60, 
79. 94 P 681. 


Id. The concluding words of this sec- 
tion, “to the same extent, for the same pur- 
poses, and in the same manner, as corpora- 
tions organized under the laws of this 
state,’ while intended to place domestic 
and foreign corporations upon an equality 
in the exercise of the right of eminent do- 
main, were also intended as words of lim- 
itation, to the end that foreign corpora- 


6659. Liabilities, restrictions, and powers. 


tions shall have no greater privileges than 
domestic ones. 


A foreign corporation, admitted to do 
business in this state, has, in respect to 
exercising the power of eminent domain, 
no right superior to that of a domestic 
corporation engaged in the same line of 
business; hence, if a domestic corporation, 
engaged in the express business, is not 
authorized to invoke the power of eminent 
domain to any extent or for any purpose, 
a foreign corporation is not authorized to 
do so, and has therefore no special privi- 
lege, in that direction, taxable as a fran- 
chise. Wells Fargo & Co. v. Harrington, 
54 M 235, 241, 169 P 463. 


References 


State ex rel. Continental S. Co. v. Tul- 
lock, 68 M 268, 278, 217 P 348. 


All foreign corporations 


licensed to do business in the state of Montana shall be subject to all the 
liabilities, restrictions, and duties which are or may be imposed upon cor- 
porations of like character organized under the laws of this state, and 


shall have no other or greater powers. 


History: En. Sec. 1, Ch. 149, L. 1917; 
re-en. Sec. 6659, R. C. M. 1921. 


Operation and Effect 


Held, that under section 6013, declar- 
ing that dissolution of a domestic cor- 
poration does not take away or impair 
any remedy given against it for a labil- 
ity previously incurred, and this section, 
providing that foreign corporations do- 
ing business in the state are subject to 
all the liabilities 


and restrictions im-. 


tion 11, Article XV, Constitution, saying 
that no foreign corporation shall enjoy any 
greater rights or privileges in the state 
than those created under its laws, an ac- 
tion against an Iowa surety company pend- 
ing in a state court did not abate upon 
its dissolution in Iowa, and that a judg- 
ment obtained after decree of dissolution 
was valid. Mieyr v. Federal Surety Co. 
of Davenport, 94 M 508, 521 et seq., 23 P 
2d 959. Reversed, Clark v. Williard, 292 
U8. 112, 7S Lede a0. 


posed upon domestic corporations, and sec- 


666C. Jurisdiction over foreign corporations and joint-stock companies. 
All foreign corporations or joint-stock companies, except foreign insur- 
ance companies and corporations otherwise provided for, organized under 
the laws of any other state or territory of the United States, or of the 
United States, or of any foreign government, and doing business in this 
state, or, which may hereafter engage in business in this state, shall be 
deemed and taken to be corporations of this state for purposes of juris- 
diction, and shall be subject to the jurisdiction of the courts of this state, 
and may sue and be sued therein in the mode and manner that is or 
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may be by law directed in the case of corporations created or organized 


under the laws of this state. 


History: En. Sec. 1, Ch. 109, L. 1909; 
re-en. Sec. 6660, R. C. M. 1921. 


Operation and Effect 


In the absence of statute giving foreign 
corporations a domestic residence, they re- 
main nonresidents of the state and may, 
under section 9619, subdivision 5, R. C. M. 
1921, be sued in a justice court in any 


District court has jurisdiction under res- 
ident stockholders’ bill against nonresident 
directors and foreign corporation, all of 
whose property, except books and office 
furniture, is within state, to conserve 
through receivership corporation’s business 
and assets from looting by nonresident di- 
rectors. Shoemaker v. Merrill Mortuaries, 
2 F. Supp. 672. 


township of the state. Pue v. Northern 
Pacific Ry. Co., 78 M 40, 43, 252 P 313. 


6661. Shares of stock subject to attachment. The stocks or shares of 
such foreign corporations and joint-stock companies, doing business in 
this state, shall be subject to attachment in the same manner as now pro- 
vided by law in the case of domestic corporations. 


History: En. Sec. 2, Ch. 109, L. 1909; re-en. Sec. 6661, R. C. M. 1921. 


6661.1. Withdrawal of foreign corporation from state. <A foreign 
corporation having authority under sections 6651 and 6652 to do business 
in this state, may surrender such authority by filing in the office of the 
secretary of state, a certificate under its corporate seal and the signa- 
ture of its president, vice-president, or other acting head, setting forth: 

1. The name of the corporation and the state under whose laws it is 
incorporated. 


2. The date on which it received authority to do business in this state. 


3.- Revoking its designation of the person upon whom process against 
the corporation may be served in this state. 


4, That it surrenders its authority to do business in this state and 
that, as evidence of such surrender, it returns to the secretary of state, 
for cancellation, the certificate issued by the secretary of state; provided 
that if such certificate has been lost or destroyed, affidavit as herein- 
after provided shall be filed in lieu of such original certificate. 


5. That it agrees that service thereafter may be made upon the cor- 
poration in any suit based upon contracts or torts or causes of action arising 
in the state of Montana during the time the corporation was authorized to 
transact business in this state, by serving the secretary of state, who for 
that purpose is hereby made the agent of the corporation. 


Proof of execution in the form prescribed by section 6915 shall be 
attached. The certificate of authority shall be attached to the certificate 
of surrender, unless such certificate of authority has been lost or de- 
stroyed, in which event, there shall be attached an affidavit of the presi- 
dent, vice-president, secretary, or other officer of the corporation, to the 
effect that such certificate has been lost or destroyed, as the case may 
be. On the filing of such certificate, the secretary of state shall make 
a note of the filing thereof on his index of corporations and thereupon 
the authority of the corporation to do business within this state shall 
cease and terminate, and no such corporation doing business in this state 
after the filing of such certificate of surrender of authority shall main- 
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tain any action in this state upon any contract made by it in this state 
subsequent to the filing of such certificate of surrender of authority. The 
filing of such certificate shall not, however, affect any action pending at 
the time of such surrender, or affect any action in the state upon any 
contract’ as to it or cause of action arising, in this state before the filing 


of the certificate of surrender of authority. 


History: En. Sec. 1, Ch. 170, L. 1931. 


6662. Filing fees of foreign corporations. The filing fees of foreign Repeated 


50 
corporations are enumerated in section 145.1 of the Political Code. . 


Sec. 4, p. 62 


History: En. as recommended by code commissioner 1921. 


CHAPTER 55 
DEFINITION AND NATURE OF PROPERTY 


Section 6663. Property, what constitutes. 


6664. In what property may exist. 
6665. Wild animals. 

6665.1. Property rights in domesticated animals. 
6665.2. Brands—recording—fees. 
6666. Real and personal. 

6667. Real property. 

6668. Land. 

6669. Fixtures. 

6670. Fixtures attached to mines. 
6671. Appurtenances. 

6672. Personal property. 


6663. Property, what constitutes. 
right of one or more persons to possess and use it to the exclusion of. 


The ownership of a thing is the |¢¢63 
118 P.(2d) 383 


others. In this code, the thing of which there may be ownership is called Ot eanaat 
property. et 
History: En. Sec. 1070, Civ. C. 1895; Codes, in State v. Bradshaw, 53 M 96, 
re-en. Sec. 4421, Rev. C. 1907; re-en. Sec. 103, 161 P 710; Gas Products Co. v. 
6663, R. C. M. 1921. Cal. Civ. C. Sec. Rankin, 63 M 372, 388, 207 P 993; Town 
654. Field Civ. C. Sec. 159. of Cascade v. County of Cascade, 75 M 
304, 310, 243 P 806; Homestake Explora- 
errs | tion Corp. v. Schoregge, 81 M 604, 619, 
Cited or applied as section 4421, Revised 264 P 388. 
6664. In what property may exist. There may be ownership of alle eo 


inanimate things which are capable of appropriation or of manual deliv- 
ery; of all domestic animals; of all obligations; of such products of labor 
or skill as the composition of an author, the good will of a_ business, 
trade-marks and signs, and of rights created or granted by statute. 


History: En. Sec. 1071, Civ. C. 1895; re-en. Sec. 4422, Rev. C. 1907; 
6664, R. C. M. 1921. Cal. Civ. C. Sec. 655. Field Civ. C. Sec. 160. 


6665. Wild animals. Animals wild by nature are the subjects of own- 
ership, while living, only when on the land of the person claiming them, 
or when tamed, or taken or held in the possession, or disabled and immedi- 
ately pursued. 


History: En. Sec. 1072, Civ. C. 1895; 
re-en. Sec. 4423, Rev. C. 1907; re-en. Sec. 


re-en. Sec. 


6665, BR. C. M. 1921, Cal. 
656. Field Civ. C. Sec. 161. 
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Operation and Effect 


Under this section an owner of land 
has a qualified ownership in wild fowl 
which were protected, fed and claimed 
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by him thereon, and he alone has the 
right to hunt them while on his land; 
hence a trespasser has no right to kill or 
to take them away. Herrin v. Suther- 
land, 74 M 587, 601, 241 P 328. 


6665.1. Property rights in fur-bearing animals. That fur-bearing 
animals which of their nature, in the absence of efforts for their domestica- 
tion, are known as wild, whenever the same shall have been brought into 
or born in restraint or captivity, whether in or upon reserves, preserves, 
parks, ranches or other premises of lands or waters possessed or operated 
in whole or part for the preservation, culture, breeding or growing of 
such animals in a state of whole or partial domestication, and wherein 
or whereon routine attention is given to such: preservation, culture, breed- 
ing or growing of such animals, are and shall be, together with their off- 
spring and increase, the subjects of ownership, lien and all kinds of ab- 
solute and other property rights (the same as purely domestic animals) 
in whatever situation, location or condition such animals may thereafter 
come or be, and regardless of their remaining in or escaping from such 
restraint or captivity ; provided, however, that such escaped animals must 
bear a registered band or tattoo, pursuant to the next section, to be subject 
to private ownership. 

History: En. Sec. 1, Ch. 97, L. 1933. 


6665.2. Brands—recording—fees. That any owner or _ prospective 
owner of such animals in restraint or captivity shall be entitled from time 
to time, by written subscribed statement, to adopt distinctive brands or 
tattoo marks, and not including arabic numerals and not already in known 
use by others, for any of such animals and to have such distinctive brands 
and tattoo marks recorded in his name in the office of the secretary of 
the livestock commission, upon paying a recording fee of four dollars 
($4.00) for each such brand and for each such tattoo marks. Such state- 
ments shall be recorded in a suitable book to be kept therefor in said 
office. The presence of such recorded brand or recorded tattoo marks 
upon any such animal shall be prima facie evidence of the ownership of 
such animal in the person, persons, association or corporation in whose 
name such brand or tattoo mark is so recorded, subject always to his, 
their or its right to make due transfer of title, right or interest in, or 
lien upon such animal. 

History: En. Sec. 2, Ch. 97, L. 1933. 


6666. Real and personal. 
1. Real or immovable; or, 
2. Personal or movable. 


Property is either: 


History: En. Sec. 1073, Civ. C. 1895; 
re-en. Sec. 4424, Rev. C. 1907; re-en. Sec. 
6666, R. C. M. 1921. Cal. Civ. C. Sec. 
657. Field Civ. C. Sec. 162. 


Operation and Effect 


Growing timber is realty under our law. 
R. M. Cobban Realty Co. v. Donlan, 51 
M 58, 66, 149 P 484. 


Crops of wheat and oats are emble- 
ments, and as such are treated as chattels 
personal, subject to sale or mortgage, and 
levy of attachment or execution, even 
while still annexed to the soil. Power 
Mereantile Co. v. Moore Mercantile Co., 
55 M 401, 407, 177 P 406. 


References 


Cited or applied as section 4424, Re- 
vised Codes, in Montana Electric Co. v. 


446 


Northern Valley Min. Co., 51 M 266, 271, 
153 P 1017; Wheeler v. McIntyre, 55 M 
295, 301, 175 P 892; Smelting ete. Co. v. 
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Railway Co., 62 M 281, 293, 205 P 224; 
Morton v. Union Central Life Ins. Co., 
80 M 593, 508, 261 P 278. 


6667. Real property. Real or immovable property consists of : 


1. Land; 


2. That which is affixed to land; 


3. That which is incidental or appurtenant to land; 
4. That which is immovable by law. 


History: En. Sec. 1074, Civ. C. 1895; 
re-en. Sec. 4425, Rev. C. 1907; re-en. Sec. 
6667, R. C. M. 1921. Cal. Civ. C. Sec. 658. 
Based on Field Civ. C. Sec. 163. 


Annual Crops 


Annual crops are usually treated as 
chattels personal, subject to sale or mort- 
gage and levy of execution as other chat- 
tels are, even while still annexed to the 
soil, and are not included with the defini- 
tion of real property. Morton v. Union 
Central Life Ins. Co., 80 M 593, 608, 261 
bgt hs 

Annual crops growing upon land are 
not part of the land under the statutes 
of this state, but where the owner of the 
land sells it with the right of immediate 
possession in the purchaser and without 
reserving the crops thereon and the pur- 
chaser takes possession before severance, 
title passes to the crops as well, and this 
principle is applicable where the land is 
sold at decretal or execution sale. Kes- 
ter v. Amon et al., 81 M 1, 9, 261 P 288. 


Bridges 


Where a person enters upon an exist- 
ing public highway and voluntarily erects 
a bridge, intending that it should be a 
part of the same and belong to the pub- 
lic, it becomes of necessity affixed to the 
land and is real property. State ex rel. 
Donlan v. Board of Commrs., 49 M 517, 
523, 143 P 984. 

Buildings 

In the absence of anything to show an 
intention to the contrary, things affixed 
to the realty, such as buildings perma- 
nently resting upon foundations imbedded 
in the soil, are part of the realty and 
pass with it; hence ownership of such a 
structure necessarily followed ownership 
of the land rightfully decreed to plain- 
tiff. Hauf v. School District, 52 M 395, 
397,158 P 315. 


Easements 

An easement for a right of way for 
cutting and hauling timber is realty un- 
der our law. R. M. Cobban Realty Co. 
v. Donlan, 51 M 58, 66, 149 P 484. 

A right of way, and the right to a 
ditch, canal or other structure in which 


water is conveyed for irrigation or other 
lawful purposes, are easements over the 
land occupied by the ditch, canal, ete. 
An “easement” is an appurtenance to land, 
and constitutes an interest in real prop- 
erty. Mannix v. Powell County, 60 M 
510, 513, 199 P 914. See also Rodda v. 
Best et al., 68 M 205, 215, 217 P 669. 


Growing Grass 

Growing grass is a part of the soil of 
which it is the natural growth, within 
the meaning of this section and section 
6669, R. C. M. 1921, and destruction there- 
of by the herding of livestock thereon 
constitutes a damage to the owner’s real 
property. Kiehl v. Holliday, 77 M 451, 
455, 251 P 527. 


Growing Timber 


Growing timber is realty under our 
law. R. M. Cobban Realty Co. v. Don- 
lan, 51 M 58, 66, 149 P 484. 


Mining Machinery 


Mining machinery, being deemed af- 
fixed to the mine, is real property. Brit- 
annia Min. Co. v. United States F. & G. 
Co., 43 M 93, 99, 115. P 46. 


Oil and Gas 


So long as petroleum and gas remain 
in the ground they are part of the realty 
and as such subject to the owner’s con- 
trol. Williard et al. v. Federal Surety 
Co., 91 M 465, 471, 8 P 2d 633. 


Shares of Stock in Mutual Irrigation 
Company 


While shares of stock in a mutual irri- 
gation company, organized for the con- 
venience of its members in the distribu- 
tion to them of water for use upon their 
lands in proportion to their respective in- 
terest, are personal property for the pur- 
pose of transfer, they, representing wa- 
ter rights, are appurtenant to the lands 
held by their owners and, unless reserved, 
pass with the conveyance of the lands 
though not mentioned therein. Yellow- 
stone V. Co. v. Asso. Mtg. Investors, 88 
M 73, 82, 290 P 255. 


References 


Cited or applied as section 4425, Revised 
Codes, in Montana Eleetrie Co. v. North- 
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161 P. 2d 530 


6668, 6669 


ern Valley Min. Co., 51 M 266, 271, 153 
P 1017; Wheeler v. McIntyre, 55 M 295, 
301, 175 P 892; Smelting ete. Co. v. 
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Railway Co., 62 M 281, 292, 205 P 224; 
Shipler v. Potomac Copper Co., 69 M 86, 
95, 220 P 1097. 


6668. Land. Land is the solid material of the earth, whatever may 
be the ingredients of which it is composed, whether soil, rock, or other 
substance. 


History: En. Sec. 1075, Civ. C. 1895; 
re-en. Sec. 4426, Rev. C. 1907; re-en. Sec. 
6668, R. C. M. 1921. Cal. Civ. C. Sec. 
659. Field Civ. C. Sec. 164. 


References 


State ex rel. Northern P. Ry. Co. v. 
Dunean, 68 M 420, 425, 219 P 638; Mor- 
ton v. Union Central Life Ins. Co., 80 M 
593, 608, 261 P 278. 


6669. Fixtures. A thing is deemed to be affixed to land when it is. 
attached to it by roots, as in the case of trees, vines, or shrubs; or im- 


bedded in it, as in the case of walls; or permanently resting upon it, as. 
in the case of buildings; or permanently attached to what is thus per- 


manent, as by means of cement, plaster, nails, bolts, or screws. 


History: En. Sec. 1076, Civ. C. 1895; 
re-en. Sec. 4427, Rev. C. 1907; re-en. Sec. 
6669, R. C. M. 1921. Cal. Civ. C. Sec. 
660. Field Civ. C. Sec. 165. 


Attachment to Realty in General 


An attachment made in the manner in- 
dicated in this and the following section 
raises a presumption that the one who 
made the attachment intended the thing 
affixed to become a part of the realty, 
and, as a general rule, the manner in 
which the attachment is made, the adapt- 
ability of the thing attached to the use 
to which the realty is applied, and the 
intention of the one making the attach- 
ment, determine whether the thing at- 
tached is realty or personalty. The re- 
lation of the parties to the property may 
affect the application of the rule. Mon- 
tana Electric Co. v. Northern Valley Min. 
Co., 51 M 266, 272, 273, 153 P 1017. See 
spa v. Murgittroyd, 54 M 1, 6, 165 P 


Bridge 


A bridge is of necessity affixed to the 
realty and is: real estate. State ex rel. 
Donlan v. Board of Commrs., 49 M 517, 
523, 143 P 984. 


Building 


A building erected upon land belongs 
to the owner of the land, and the burden 
of proof is upon him who claims that it 
is personal property to show that it is, 
the presumption to the same effect de- 
clared by this section, being a disputable 
one which may be overcome by evidence 
that the building was constructed in such 
& manner or under such circumstances as 
to preclude the idea that it was intended 
to become a part of the realty. Shipler 
v, Potomac Copper Co., 69 M 86, 95, 220 
PRidg?. 


In the absence of evidence rebutting 
the presumption that the school building 
and the fence about the site became a 
part of the school site, and in view of 
the clause in the deed to the district 
that the property should revert to the 
grantor on abandonment of the site “to- 
gether with all tenements, hereditaments 
and appurtenances thereunto belonging,” 
held that the building and fence neces- 
sarily passed to defendant on reversion 
to “him. School Dist. No. 42 v. Pribyl,. 
82 M 295, 301, 267 P 289. 

Casing in Oil-Well 

Casing in an oil-well, like engines, 
buildings and machinery and appliances: 
placed upon land by a lessee for operat- 
ing the premises for oil and gas purposes, 
are trade fixtures and become part of the 
land and the _ leasehold. Callender’ v. 


Crossfield Oil Syndicate, 84 M 263, 272, 
275 P 273. 


Cover for Stovepipe Flue 


A cover for a stovepipe flue, opening 
into the chimney from the interior of a 
building, and removable when such flue 
was to be used, was not material entering 
into the construction of the building, nor 
a fixture, and such building was not sub- 
ject to a lien therefor. Missoula Mer- 
cantile Co. v. O’Donnell, 24 M 65, 71, 60 
P 594, 991. 


Crops 


This section, so far as it refers to roots, 
vines, and shrubs, is intended to include 
the things produced essentially by the 
pewers of nature only, namely, fructus 
naturales, as distinguished from fructus 
industriales. Power Mercantile Co. v. 
Moore Mercantile Co., 55 M 401, 408, 177 
P 406. 

Annual crops are usually treated as 
chattels personal, subject to sale or mort- 
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gage and levy of execution as other chat- 
tels are, even while still annexed to the 
soil, and are not included within the defi- 
nition of real property. Morton v. Union 
Central Life Ins. Co., 80 M 593, 608, 261 
P 278. 


Fences 


A fence is a fixture and its annexation 
to land is governed by the law of fix- 
tures. Schmuck v. Beck, 72 M 606, 615, 
234 P 477. 


Id. Where one places a fence on the 
land of another without an agreement 
permitting him to do so, it belongs to 
the owner of the land unless he chooses 
to require him to remove it, the presump- 
tion, disputable in nature, being that one 
in possession of land is also the owner 
of the fixtures thereon. 


Growing Grass 


Growing grass is a part of the soil of 
which it is the natural growth, within 
the meaning of section 6667, R. C. M. 
1921, and this section, and destruction 
thereof by the herding of livestock 
thereon constitutes a damage to the own- 
er’s real property. Kiehl v. Holliday, 77 
M 451, 455, 251 P 527. 


Growing Timber 


Growing timber is realty under our law. 
R. M. Cobban Realty Co. v. 
M 58, 66, 149 P 484. 


Machinery 


Where the owner of a mining claim, 
before selling it, explained to the buyer 
that an electric hoist which, though 
placed upon a substantial foundation on 


6670. Fixtures attached to mines. 


NATURE OF PROPERTY 


Donlan, 51 


6670 


the claim, could be removed without ma- 
terial injury to either claim or hoist, and 
had been used in mining operations under 
a lease at a fixed rental per month, to be 
returned to the owner at the expiration 
of the term of hiring, did not belong to 
him, but had been installed at the in- 
stance of a company which had _ been 
working the claim under an option to 
purchase, and that he was merely holding 
it as security for money due him from 
such company, the buyer was not a bona 
fide purchaser, but one with notice, and 
therefore not entitled to claim the ma- 
chinery as a fixture. Montana Electric 
Co. v. Northern Valley Min. Co., 51 M 
266, 273, 153 P 1017. 


When Chattels Affixed to Land Do Not 
Become Fixtures 


Whether a thing imbedded in the soil 
is or is not a fixture depends upon the in- 
tention of the party making the annexa- 
tion and the use or purpose of annexa- 
tion; to become a fixture the intention 
to make an article a permanent accession 
to the realty must affirmatively and 
plainly appear, if left in doubt it must 
be deemed a chattel; if attached for a 
use which does not enhance thé value 
of the land it does not become a fixture. 
Butte Electrie Ry. Co. v. Brett, 80 M 12, 
iW ieee a! SE ho 


References 


Cited or applied as section 4427, Revised 
Codes, in Hauf v. School District, 52 M 
395, 397, 158 P 315; Wheeler v. MeIn- 
tyre, 55 M 295, 301, 175 P 892; Smelting 
ete. Co. v. Railway Co., 62 M 281, 292, 
205 P 224; Arnold et al. v. Genzberger 
et al., 96 M 358, 391, 31 P 2d 396. 


Sluice-boxes, flumes, hose, pipes, 


railway tracks, cars, blacksmith shops, mills, and all other machinery or 
tools used in working or developing a mine, are to be deemed affixed to 


the mine. 


History: En. Sec. 1077, Civ. C. 1895; 
re-en. Sec. 4428, Rev. C. 1907; re-en. Sec. 
6670, R. C. M. 1921. Cal. Civ. C. Sec. 661. 


Operation and. Effect 


Mining machinery, being deemed affixed 
to the mine, is real property. Britannia 
Min. Co. v. United States F. & G. Co., 43 
M 93, 99, 115 P 46. 

It is contended by plaintiff that the 
casing must be deemed to have been af- 
fixed to the realty, by virtue of the pro- 
visions of this section. With this con- 
tention we do not agree. Our Code sec- 
tion was taken from California. It has 
been construed by the courts of that 
state, and the construction is not in ac- 


cord with such construction. The Cal- 
ifornia court recognized the rule that 
chattels may be annexed to real estate 
and still retain their character as _ per- 
sonal property. Where casing used in 
sinking an oil-well was furnished to the 
owner of the leasehold by a third person 
under a contract that ownership of the 
casing should remain in such person un- 
less oil or gas in commercial quantities 
be encountered and the operations re- 
sulted in a dry hole, the casing retained 
its character as personal property and 
did not become affixed to the land, and 
therefore the lien of the driller did not 
extend to it. Cheadle v. Bardwell et al., 
95 M 299, 312, 26: P 2d 336. 
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References 


Cited or applied as section 4428, Revised 
Codes, in Montana Electric Co. v. North- 
ern Valley Min. Co., 51 M 266, 271, 153 
P 1017; Pioneer Min. Co. v. Bannack 
Gold Min. Co., 60 M 254, 265, 198 P 748; 
Smelting ete. Co. v. Railway Co., 62 M 


6671. Appurtenances. 
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281, 292, 205 P 224; Shipler v. Potomac 
Copper Co., 69 M 86, 220 P 1097; Cal- 
lender v. Crossfield Oil Syndicate, 84 M 
263, 272, 275 P 273; Yellowstone V. Co. 
v. Asso. Mtg. Investors, 88 M 73, 82, 290 
P 255; Story Gold Dredging Co. v. Wil- 
son, 99 M 347, 42 P 2d 1003. 


A thing is deemed to be incidental or appur- 


tenant to land when it is by right used with the land for its benefit, as 
in the case of a way, or watercourse, or of a passage for light, air, or 
heat from or across the land of another. . 


History: En. Sec. 1078, Civ. C. 1895; 
re-en. Sec. 4429, Rev. C. 1907; re-en. Sec. 
6671, R. C. M. 1921. Cal. Civ. C. Sec. 
662. Field Civ. C. Sec. 166. 


Operation and Effect 


A water right acquired and used for a 
beneficial and necessary purpose in con- 
nection with realty is an appurtenance 
thereto, and, as such, passes with a con- 
veyance of the land, unless expressly re- 
served from the grant. Tucker v.. Jones, 
8 M 225, 232, 19 P 571;. Sweetland v. Ol- 
sen, 11.M 27, 29, 27 P 3839; Beatty v. 
Murray Placer Mining Co., 15 M 314, 316, 
39 P 82; Sloan v. Glanecy, 19 M 70. 76, 
47 P 334; Carman v. Staudaker, 20 M 364, 
366, 51 P 738; Smith v. Denniff, 23 M 
65, 68, 57 P 557; Smith v. Denniff, 24 M 
20, 25, 60 P 398. 


Where a water right was not granted 
for any certain purpose or for use on any 
particular land, it did not become an ap- 
purtenance by the terms of the deed, and 
could not thereafter be conveyed as an 
appurtenance unless the grantee had 
given it that character by using it with 
and for the benefit of, the land. Tucker 


v. Jones, 8 M 225, 231, 19 P 571; Sweet- 


land v. Olsen, 11 M 27, 29, 27 P 339; 
Custer Con. Mines Co. v. City of Helena, 
52 M 35, 48, 156 P 1090. 


A watereourse from or across the land 
of another is an easement, and an appur- 
tenance to land is in any and every case 
an easement. Smith v. Denniff, 24 M 20, 
23, 60 P 398. 


Id. This section may not be _ inter- 
preted to mean that a water right ac- 
quired by prior appropriation by one who 
has only possessory title to the land, al- 
though with the intent at the time to use 
the water upon such land, shall, by the 
mere act of using it as intended, become 
inseparably attached as an appurtenance, 
and the appropriator thereby lose his wa- 
ter right. Such an interpretation would 
not only violate recognized custom and 
legal principles, but would render inopera- 
tive the provisions of section 7095. 

This section does not, strictly speaking, 
embrace things such as annual crops pro- 
duced by industry, for they are not 
used with the land for its benefit, the sec- 
tion dealing with rights of way and the 
like, which are servitudes upon other land 
and easements attached to the land bene- 
fited. Power Mercantile Co. v. Moore 
Mercantile Co., 55 M 401, 408, 177 P 406. 

Under the common law as well as the 
Codes (this section, 6856 and _ 6857, 
RK. C. M. 1921), whoever grants a thing 
tacitly grants that without which the 
grant would be of no avail—the princi- 
pal thing carries with it the incident. 
Yellowstone V. Co. v. Asso. Mtg. Inves- 
tors, 88 M 73, 80, 290 P 255. 


References 


Pioneer Min. Co. v. Bannack Gold Min. 
Co., 60 M 254, 265, 198 P 748; Rodda v. 
Best et al., 68 M 205, 215, 217 P 669; 
Morton v. Union Central Life Ins. Co., 
80 M 593, 608, 261 P 278; Moccasin State 
Bank v. Waldron, 81 M 579, 586, 264 P 
940, 


6672. Personal property. Every kind of property that is not real is 


personal. 


History: En. Sec. 1079, Civ. C. 1895; re-en. Sec. 4430, Rev. C. 1907; re-en. Sec. 6672, 


R. C. M. 1921. Cal. Civ. C. Sec. 663. 


Field Civ. C. Sec. 167. 


CHAPTER 56 
OWNERSHIP OF PROPERTY AND INTERESTS THEREIN 


Owner. 
Property of the state. 


Section 6673. 
6674. 
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6675. Ownership—absolute or qualified. 

6676. When absolute. 

6677. When qualified. 

6678. Several or sole ownership, what designated as. 
6679. Ownership of several persons. 

6680. Joint interest defined. 

6681. Partnership interest defined. 

6682. Interest in common defined. 

6683. What interests are in common. 

6684. Interest as to time. 

6685. Present interest—to what entitles owner. 
6686. Future interest—to what entitles owner. 
6687. Perpetual interest, duration of. 

6688. Limited interest, duration of. 

6689. Kinds of future interests. 

6690. Vested interests. 

6691. Contingent interests. 

6692. Two or more future interests. 

6693. Certain future interests not to be void. 
6694. Posthumous children. 

6695. Qualities of expectant estates. _ 

6696. Same—mere possibility not an interest. 
6697. Interests in real property. 

6698. Same—names and classification of interests. 
6699. What future interests are recognized. 


6673. Owner. All property has an owner, whether that owner is the 
state, and the property public; or the owner an individual, and the prop- 
erty private.. The state may also hold property as a private proprietor. 


History: En. Sec. 1090, Civ. C. 1895; re-en. Sec. 4431, Rev. C. 1907; re-en. Sec. ea 
R. C. M. 1921. Cal. Civ. C. Sec. 669. Field Civ. C. Sec. 168. 


6674. Property of the state. The state is the owner of all land below > 
the water of a navigable lake or stream; of all property lawfully appro- 
priated by it to its own use; of all property dedicated or granted to the 
state, and all property of which there is no other owner. 

History: En. Sec. 1091, Civ. C. 1895; fore the waters above the bed or channel 
re-en. Sec. 4432, Rev. C. 1907; re-en. Sec. of such a stream at low-water mark are 
6674, R. C. M. 1921. Cal. Civ. C. Sec. public waters in which the people have a 
670. Based on Field Civ. C. Sec. 169. right to fish, except as restrained by gen- 

eral law, and may shoot wild fowl upon 
aay the surface of the stream or flying there- 

Dyeravion: and itech over so long as they do not trespass upon 


The state is the owner of all land below’ _ the land of an adjacent owner. Herrin v. 
the water of a navigable stream, and there- Sutherland, 74 M 587, 595, 241 P 328. 


6675. Ownership—absolute or qualified. The ownership of property 
is either: 

1. Absolute; or, 

2. Qualified. 


History: En. Sec. 1100, Civ. C. 1895; re-en. Sec. 4433, Rev. C. 1907; re-en. Sec. 6675, 
Cc. M. 1921. Cal. Civ. C. Sec. 678. Field Civ. C. Sec. 171. 


6676. When absolute. The ownership of property is absolute when a 
single person has the absolute dominion over it, and may use it or dispose 
of it according to his pleasure, subject only to general laws. 

History: En. Sec. 1101, Civ. C. 1895; re-en. Sec. 4434, Rev. C. 1907; re-en. Sec. 6676, 
R. C. M. 1921. Cal. Civ. C. Sec. 679. Field Civ. C. Sec. 172. 
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6677. When qualified. The ownership of property is qualified: 
1. When it is shared with one or more persons; 
2. When the time of enjoyment is deferred or limited ; 


3. When the use is restricted. 


History: En. Sec. 1102, Civ. C. 1895; re-en. Sec. 4435, Rev. C. 1907; re-en. Sec. 6677, 


R. C. M. 1921. Cal. Civ. C. Sec. 680. 


Field Civ. C. Sec. 173. 


6678. Several or sole ownership, what designated as. The ownership of 
property by a single person is designated as a sole or several ownership. 


History: En. Sec. 1103, Civ. C. 1895; re-en. Sec. 4436, Rev. C. 1907; re-en. Sec. 6678, 


R. C. M. 1921. Cal. Civ. C. Sec. 681. 


6679. Ownership of several persons. 


several persons is either: 
1. Of joint interests ; 
2. Of partnership interests ; 
3. Of interests In common. 


Field Civ. C. Sec. 174. 


The ownership of property by 


History: En. Sec. 1104, Civ. C. 1895; re-en. Sec. 4437, Rev. C. 1907; re-en. Sec. 6679, 


R. C. M. 1921. 


6680. Joint interest defined. 


Cal. Civ. C. Sec. 682. Field Civ. C. Sec. 175. 


A joint interest is one owned by several 


persons in equal shares, by a title created by a single will or transfer, 
when expressly declared in the will or transfer to be a joint tenancy, or 
when granted or devised to executors or trustees as joint tenants. 


History: En. Sec. 1105, Civ. C. 1895; 
re-en. Sec. 4438, Rev. C. 1907; re-en. Sec. 
6680, R. C. M. 1921. Cal. Civ. C. Sec. 683. 
Based on Field Civ. C. Sec. 176. 


6681. Partnership interest defined. 


References 


Hand et al. v. Heslet et al., 81 M 68, 
76, 261 P 609. 


A partnership interest is one 


owned by several persons, in partnership, for partnership purposes. 
History: En. Sec. 1106, Civ. C. 1895; re-en. Sec. 4439, Rev. C. 1907; re-en. Sec. 6681, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 684. Field Civ. C. Sec. 177. 


6682. Interest in common defined. An interest in common is one 
owned by several persons, not in joint ownership or partnership. 


History: En. Sec. 1107, Civ. C. 1895; 
re-en. Sec. 4440, Rev. C. 1907; re-en. Sec. 
6682, R. C. M. 1921. Cal. Civ. C. Sec. 685. 
Field Civ. C. Sec. 178. 


Operation and Effect 


Where plaintiff in an action to enjoin 
another from using an irrigation ditch 
owned only an undivided interest therein, 
defendant over whose land it ran owning 
the remaining interest, they were tenants 
in common entitling each to use it, each 
being bound to exercise his right so as not 
to interfere with the right of the other. 
Rodda v. Best et al., 68 M 205, 218, 217 P 


669. See also Isom v. Larson, 78 M 395, 
399, 255 P 1049. ; 


Where the decree in an action to quiet 
title in effect declared defendant (appel- 
lant) a tenant in common with plaintiff 
under an assignment of a certain per cent. | 
of the minerals in the land, but failed to 
adjudge in him a right of ingress and 


-egress for the purpose of exploration, his 


right in that respect will be implied in the 
decree, since necessary implication is as 
much a part of an instrument as if that 
which is so implied were plainly expressed. 
Hochsprung v. Stevenson, 82 M 222, 237, 
266 P 406. 


6683. What interests are in common. Every interest created in favor 
of several persons in their own right, including husband and wife, is an 
interest in common, unless acquired by them in partnership, for partner- 
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ship purposes, or unless declared in its creation to be a joint interest, as 


provided in section 6680. 


History: En. Sec. 1108, Civ. C. 1895; 
re-en. Sec. 4441, Rev. C. 1907; re-en. Sec. 
6683, R. C. M. 1921. Cal. Civ. C. Sec. 686. 
Based on Field Civ. C. Sec. 179. 


Operation and Effect 


Where, in an action to quiet title, hus- 
band and wife were agreed to have been 
“the owners” at the time they executed a 
deed, they were, under this section, ten- 


6684. Interest as to time. 
interest in property is either: 


1. Present or future; and, 
2. Perpetual or limited. 


ants in common, each owning an undivided 
one-half interest therein. Isom v. Larson, 
78 M 395, 399, 255 P 1049. 


References 


Hand et al. v. Heslet et al., 81 M 68, 
76, 261 P 609; Hochsprung v. Stevenson, 
82 M 222, 237, 266 P 406; Marias River 
Syndicate v. Big West Oil Co., 98 M 254, 
38 P 2d 599. 


In respect to the time of enjoyment, an 


History: En. Sec. 1109, Civ. C. 1895; re-en. Sec. 4442, Rev. C. 1907; re-en. Sec. 6684, 
R. C. M. 1921. Cal. Civ. C. Sec. 688. Field Civ. C. Sec. 180. 


6685. Present interest—to what entitles owner. 


A present interest 


entitles the owner to the immediate possession of the property. 


History: En. Sec. 1110, Civ. C. 1895; 


re-en. Sec. 4443, Rev. C. 1907; re-en. Sec. 
6685, R. C. M. 1921. Cal. Civ. C. Sec. 


689. Field Civ. C. Sec. 181. 


6686. Future interest—to what entitles owner. 


References 


In re Estate of Schuh, 66 M 50, 58, 212 
P 516. 


A future interest en- 


titles the owner to the possession of the property only at a future period. 


History: En. Sec. 1111, Civ. C. 1895; 


re-en. Sec. 4444, Rev. C. 1907; re-en. Sec. 
Cal. Civ. C. Sec. 690. 


6686, R. C. M. 1921. 
Field Civ. C. Sec. 182. 


References 


In re Estate of Schuh, 66 M 50, 58, 212 
P 516. 


6687. Perpetual interest, duration of. A perpetual interest has a dura- 


tion equal to that of the property. 


History: En. Sec. 1112, Civ. C. 1895; re-en. Sec. 4445, Rev. C. 1907; re-en. Sec. 6687, 


R. C. M. 1921. Cal. Civ. C. Sec. 691. 


Field Civ. C. Sec. 183. 


6688. Limited interest, duration of. A limited interest has a duration 


of less than that of the property. 


History: En. Sec. 1113, Civ. C. 1895; re-en. Sec. 4446, Rev. C. 1907; re-en. Sec. 6688, 


R. C. M. 1921. 


6689. Kinds of future interests. 


1. Vested; or, 
2. Contingent. 


Cal. Civ. C. Sec. 692. Field Civ. C. Sec. 184. 


A future interest is either: 


History: En. Sec. 1114, Civ. C. 1895; re-en. Sec. 4447, Rev. C. 1907; re-en. Sec. 6689, 


R. C. M. 1921. 
6690. Vested interests. 


Cal. Civ. C. Sec. 693. Field Civ. C. Sec. 185. 


A future interest is vested when there is a 


person in being who would have a right, defeasible or indefeasible, to the 
immediate possession of the property, upon the ceasing of the intermediate 


or precedent interest. 


History: En. Sec. 1115, Civ. C. 1895; re-en. Sec. 4448, Rev. C. 1907; re-en. Sec. 6690, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 694. Field Civ. C. Sec. 186. 
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A future interest is contingent whilst the 


person in whom, or the event upon which, it is limited to take effect re- 


mains uncertain. 


History: En. Sec. 1116, Civ. C. 1895; re-en. Sec. 4449, Rev. C. 1907; re-en. Sec. 6691, 


R. C. M. 1921. 


6692. Two or more future interests. 


Cal. Civ. C. Sec. 695. Field Civ. C. Sec. 187. 


Two or more future interests 


may be created to take effect in the alternative, so that if the first in 
order fails to vest, the next in succession shall be substituted for it, and 


take effect accordingly. 


History: En. Sec. 1117, Civ. C. 1895; re-en. Sec. 4450, Rev. C. 1907; re-en. Sec. 6692, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 696. Field Civ. C. Sec. 188. 


6693. Certain future interests not to be void. A future interest is 
not void merely because of the improbability of the contingency on which 


it is limited to take effect. 


History: En. Sec. 1118, Civ. C. 1895; re-en. Sec. 4451, Rev. C. 1907; re-en. Sec. 6693, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 697. Field Civ. C. Sec. 189. 


6694. Posthumous children. When a future interest is limited to suc- 
cessors, heirs, issue, or children, posthumous children are entitled to take 
in the same manner as if living at the death of their parent. 


History: En. Sec. 1119, Civ. C. 1895; re-en. Sec. 4452, Rev. C. 1907; re-en. Sec. 6694, 


R. C. M. 1921. Cal. Civ. C. Sec. 698. 


6695. 


Qualities of expectant estates. 


Field Civ. C. Sec. 190. 


Future interests pass by suc- 


cession, will, and transfer, in the same manner as present interests. 
History: En. Sec. 1120, Civ. C. 1895; re-en. Sec. 4453, Rev. C. 1907; re-en. Sec. 6695, 


R. C. M. 1921. Cal. Civ. C. Sec. 699. 


Field Civ. C. Sec. 191. 


e 


6696. Same—mere possibility not an interest. A mere possibility, such 
as the expectancy of an heir apparent, is not to be deemed an interest of 


any kind. 


History: En. Sec. 1121, Civ. C. 1895; 
re-en. Sec. 4454, Rev. C. 1907; re-en. Sec. 
6696, R. C. M. 1921. 
Field Civ. C. Sec. 192. 


Operation and Effect 


This section being identical in terms 
with a section of the California Civil Code, 
the presumption must be indulged that in 
adopting it the legislature intended that 
the same construction should prevail in 
this jurisdiction as prevailed in the state 


6697. Interests in real property. 


Cal. Civ. C. Sec. 700. © 


from which it was borrowed. Winslow v. 
Dundom, 46 M 71, 80, 125 P 136. 


This section and section 6838 are simply 
declaratory of the common law, under 
which such intangible rights or interests 
as those mentioned in these sections can- 
not be transferred; but it was not the in- 
tention of the legislature, in enacting these 
sections, to make any change in the rule by 
which courts of equity were theretofore 
governed in dealing with this class of con- 
tracts. Winslow v. Dundom, 46 M 71, 80, 
125 P 136. 


In respect to real or immovable 


property, the interests mentioned in this chapter are denominated estates 
and are specially named and classified in sections 6723 to 6802 of this code. 


History: En. Sec. 1122, Civ. C. 1895; re-en. Sec. 4455, Rev. C. 1907; re-en. Sec. 6697, 
R. C. M. 1921. Cal. Civ. C. Sec. 701. Field Civ. C. Sec. 193. 


6698. Same—names and classification of interests. The names and 
classification of interests in real property have only such application to 
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interests in personal property as is in this division of the code expressly 
provided. 


History: En. Sec. 1123, Civ. C. 1895; 
re-en. Sec. 4456, Rev. C. 1907; re-en. Sec. 
6698, R. C. M. 1921. Cal. Civ. C. Sec. 702. 
Field Civ. C. Sec. 194. 


6699. What future interests are recognized. No future interest in 


property is recognized by the law, except such as is defined in this divi- 
sion of the code. 


History: En. Sec. 1124, Civ. C. 1895; 
re-en. Sec. 4457, Rev. C. 1907; re-en. Sec. 
6699, R. C. M. 1921. Cal. Civ. C. Sec. 703. 
Field Civ. C. Sec. 195. 


NOTE.—The “division” above referred 
to embraces sections 6663 to 7134 of this 
ecde. 


NOTE.—The “division” above referred 
to embraces sections 6663 to 7134 of this 
code. 


CHAPTER 07 
CONDITIONS AND LIMITATIONS OF OWNERSHIP 


Section 6700. Fixing the time of enjoyment. 


6701. Conditions. _ 

6702. Certain conditions precedent void. 

6703. Conditions restraining marriage void. 

6704. Conditions restraining alienation void. 

6705. How long it may be suspended. 

6706. Future interests suspending power of alienation void. 

6707. Leases of agricultural land for over ten. years—exceptions. 
6708. Leases of city or town lots for over seventy-five years, void. 
6709. Dispositions of income. 

6710. Accumulations—when void. 

6711. Accumulation of income. 

6712. Other directions—when void in part. 

6713. Application of income, to support, ete., of minors. 

6714. Increase of property. 

6715. In certain cases who entitled to income of property. 

6716. Future interests—when defeated. 

6717. Same—how defeated. 

6718. Future interests—when not defeated. 

6719. Same—contingency happening, how future interest takes effect. 
6720. Income—of what consists. . 

6721. Time of creation, what deemed as. 


6700. Fixing the time of enjoyment. The time when the enjoyment of 
property is to begin or end may be determined by computation, to be 
made to depend on event. In the latter case, the enjoyment is said to 
be upon condition. 


History: En. Sec. 1140, Civ. C. 1895; 
re-en. Sec. 4458, Rev. C. 1907; re-en. Sec. 
6700, R. C. M. 1921. Cal. Civ. C. Sec. 707. 
Field Civ. C. Sec. 196. 


Operation and Effect 
The reversionary interest an owner of 


6701. Conditions. 


oil land has on termination of a lease 
thereon, or the possibility of reverter, is a 
vested interest which may be conveyed 
and the time when the enjoyment thereof 
shall begin may be made to depend upon 
a future event. Krutzfeld v. Stevenson 
et al., 86 M 463, 477, 284 P 553. 


Conditions are precedent or subsequent. The former 


fix the beginning, the latter the ending, of the right. 
History: En. Sec. 1141, Civ. C. 1895; re-en. Sec. 4459, Rev. C. 1907; re-en. Sec. 6701,. 


R. C. M. 1921. Cal. Civ. C. Sec. 708. 


6702. Certain conditions precedent void. 


Field Civ. C. Sec. 197. 


If a condition precedent 


requires the performance of an act wrong of itself, the instrument con- 
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6703-6706 
taining it is so far void, and the right cannot exist. If it requires the 
performance of an act not wrong of itself, but otherwise unlawful, the 
instrument takes effect and the condition is void. 


History: En. Sec. 1142, Civ. C. 1895; re-en. Sec. 4460, Rev. C. 
R. C. M. 1921. Cal. Civ. C. Sec 709. Field Civ. C. Sec. 198. 


1907; re-en. Sec. 6702, 


6703. Conditions restraining marriage void. Conditions imposing re- 
straints upon marriage, except upon the marriage of a minor, are void; 
but this does not affect limitations where the intent was not to forbid 
marriage, but only to give the use until marriage. 


History: En. Sec. 1143, Civ. C. 1895; re-en. Sec. 4461, Rev. C. 1907; re-en. Sec. 6703, 
R. C. M. 1921. Cal. Civ. C. Sec. 710. Based on Field Civ. C. Sec. 199. 


6704. Conditions restraining alienation void. Conditions restraining 
alienation, when repugnant to the interest created, are void. 


History: En. Sec. 1144, Civ. C. 1895; re-en. Sec. 4462, Rev. C. 1907; re-en. Sec. 6704, 
R. C. M. 1921. Cal. Civ. C. Sec. 711. Field Civ. C. Sec. 200. 


| 6705. How long it may be suspended. The absolute power of aliena- 

| tion cannot be suspended, by any limitation or condition whatever, for a 
' longer period than during the continuance of the lives of persons in being 

at the creation of the limitation or condition, except in the single case 
mentioned in section 6734. 


History: En. Sec. 1150, Civ. C. 1895; only upon their alienability. In re Mur- 
re-en. Sec. 4463, Rev. C. 1907; re-en. Sec. phy’s Estate, 99 M 114, 125, 43 P 2d 233. 


6705, R. C. M. 1921. Cal. Civ. C. Sec. Id. Mere minority of children, which 


6705 
175 P.(2d) 179, | 
180, 181, 182 


715. Based on Field Civ. C. Sec. 201. 


Operation and Effect 


The rule against perpetuities is directed 
toward the prevention of the vesting. of 
estates at remote periods of time and is 
distinguished from statutes prohibiting the 
suspension of the power of alienation for 
a prescribed period, such statutes not in- 
sisting upon the vesting of estates, but 


under the provisions of a will prevents a 
postponement of the vesting of title to 
property bequeathed or devised to them 
until reaching majority, does not work a 
suspension of the power of alienation for 
the period prescribed in the statutes; nor 
does postponement of possession or enjoy- 
ment thereof prevent the interest of the 
heir from vesting or from being conveyed 
or transferred. 


6706 | 6706. Future interests suspending power of alienation void. Every 

175 P.(2d) 179. i 3 Wry ET : ‘ TAPE: 

180, 181, 182 future interest is void in its creation which, by any possibility, may suspend 
the absolute power of alienation for a longer period than is prescribed 
in this chapter. Such power of alienation is suspended when there are 
no persons in being by whom an absolute interest in possession can be 


conveyed. 


History: En. Sec. 1151, Civ. C. 1895; 
' re-en. Sec. 4464, Rev. C. 1907; re-en. Sec. 
6706, R. C. M. 1921. Cal. Civ. C. Sec. 
716. Field Civ. C. Sec. 202. 


Operation and Effect 


The rule against perpetuities is directed 
toward the prevention of the vesting of 
estates at remote periods of time and is 
distinguished from statutes prohibiting the 
suspension of the power of alienation for 
4 prescribed period, such statutes not in- 
sisting upon the vesting of estates, but 


only upon their alienability. In re Mur- 
phy’s Estate, 99 M 114, 125, 43 P 2d 233. 


Id. Mere minority of children, which 
under the provisions of a will prevents a 
postponement of the vesting of title to 
property bequeathed or devised to them 
until reaching majority, does not work a 
suspension of the power of alienation for 
the period prescribed in the statutes; nor 
does postponement of possession or enjoy- 
ment thereof prevent the interest of the 
heir from vesting or from being conveyed 
or transferred. 
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6707. Leases of agricultural land for over ten years—exceptions. No 
lease or grant of agricultural land for agricultural purposes, for a longer 
period than ten years, in which shall be reserved any rent or service of 
any kind, shall be valid; provided, however, that the foregoing provisions 
shall not be construed as limiting tenancies heretofore or hereafter created 
under lease, of lands agricultural in character upon the surface thereof, 
or of lands grazing in character, or of any lode or placer mining claim, 
timber claim, or lands chiefly valuable for timber or any other purpose, 
for the purposes of extracting, mining, or otherwise developing coal, min- 
erals, oil, gas, water, mineral, or chemical deposits, or for any mining 
purpose whatsoever, which leases may be made and granted for a period 
of ten years, and to run and to hold for such longer or additional time 
thereafter as any mineral product or other commodity covered by said 
lease may be found upon or within said lands, or extracted therefrom, in 
paying quantities. 

History: En. Sec. 1152, Civ. C. 1895; to. lease agricultural land for agricultural 
re-en. Sec. 4465, Rev. C. 1907; amd. Sec. 1, purposes. Lerch v. Missoula Brick & Tile 


Ch. 172, L. 1919; re-en. Sec. 6707, R. C. M. Co., 45 M 314, 323, 123 P 25. 
1921. Cal. Civ. C. Sec. 717. 
References 


bere os and Et tect Corey v. Sunburst Oil & Gas Co., 72 M 
This section, prior to its amendment, was 383, 394, 233 P 909. 
held to be a limitation only upon the right 


6708. Leases of city or town lots for over seventy-five years, void. No 
lease or grant of any town or city lot for a period longer than seventy-five 
years in which shall be reserved any rent or service of any kind shall be 
valid. 3 


History: En. Sec. 1153, Civ. C. 1895; lots, and has no bearing upon the preced- 
re-en. Sec. 4466, Rev. C. 1907; re-en. Sec. ing section. Lerch v. Missoula Brick & 
6708, R. C. M. 1921; amd. Sec. 1, Ch. Tile Co., 45 M 314, 325, 123 P 25. 

147, L. 1929. Cal. Civ. C. Sec. 718. Id. The words “city lot” mean a lot 


Operation and Effect within the limits of a city, regardless of 
; } b its other characteristics. 
This section applies to city and town 
6709. Dispositions of income. Dispositions of the income of the prop- 
erty to accrue, and to be received at any time subsequent to the execu- 
tion of the instrument creating such disposition, are governed by the rules 
prescribed in sections 6673 to 6719 of this code in relation to future 
interests. 


History: En. Sec. 1160, Civ. C. 1895; re-en. Sec. 4467, Rev. C. 1907; re-en. Sec. 6709, 
R. C. M. 1921. Cal. Civ. C. Sec. 722. Field Civ. C. Sec. 204. 


6710. Accumulations—when void. All directions for the aceumula- 
tion of the income of property, except such as are allowed by sections 6673 
to 6719 of this code, are void. 


History: En. Sec. 1161, Civ. C. 1895; re-en. Sec. 4468, Rev. C. 1907; re-en. Sec. 6710, 
R. C. M. 1921. Cal. Civ. C. Sec. 723. Field Civ. C. Sec. 205. 


6711. Accumulation of income. An accumulation of the income of 
property, for the benefit of one or more persons, may be directed by any 
will or transfer in writing sufficient to pass the property out of which the 
fund is to arise, as follows: 
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6707 
amended 
L. 41c. 151 
sec. 1p. 280 


6711 
amended 
L. 39 ec. 212 
sec. 1 p. 564 


6713 
amended 
L. 39 c. 212 


sec. 2 p. 565 


| 
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1. If such accumulation is directed to commence on the creation of 
the interest out of which the income is to arise, it must be made for the 
benefit of one or more minors then in being, and terminate at the expiration 


of their minority; or 


2. If such accumulation is directed to commence at any time subse- 
quent to the creation of the interest out of which the income is to arise, 
it must commence within the time in sections 6673 to 6719 of this code 
permitted for the vesting of future interests, and during the minority of 
the beneficiaries, and terminate at the expiration of such minority. 


History: En. Sec. 1162, Civ. C. 1895; re-en. Sec. 4469, Rev. C. 1907; re-en. Sec. 6711, 
R. C. M. 1921. Cal. Civ. C. Sec. 724. Field Civ. C. Sec. 206. 


6712. Other directions—when void in part. If in either of the cases 
mentioned in the last section the direction for an accumulation is for a 
longer term than during the minority of the beneficiaries, the direction 
only, whether separable or not from other provisions of the instrument, is 
void as respects the time beyond such minority. 


History: En. Sec. 1163, Civ. C. 1895; re-en. Sec. 4470, Rev. C. 1907; re-en. Sec. 6712, 
R. C. M. 1921. Cal. Civ. C. Sec. 725. Field Civ. C. Sec. 207. 


6713. Application of income, to support, etc., of minors. When a minor 
for whose benefit an accumulation has been directed is destitute of other 
sufficient means of support and education, the proper court, upon applica- 
tion, may direct a suitable sum to be applied thereto out of the fund. 

History: En. Sec. 1164, Civ. C. 1895; re-en. Sec. 4471, Rev. C. 1907; re-en. Sec. 6713, 
R. C. M. 1921. Cal. Civ. C. Sec. 726. Field Civ. C. Sec. 208. 


6714. Increase: of property. The owner of a thing also owns all its 
products and accessions. 


History: En. Sec. 1170, Civ. C. 1895; 
re-en. Sec. 4472, Rev. C. 1907; re-en. Sec. 
6714, R. C. M. 1921. Cal. Civ. C. Sec. 
732. Field Civ. C. Sec. 209. 


Operation and Effect 


Under this section the jury were prop- 
erly instructed, in an action of claim and 
delivery to recover possession of a mare 
and colt, that if the mare had been given 
to defendant, verdict should be for her 
for the possession of the animal “and for 


any increase or offspring thereof,’ even 
though plaintiff was in the actual posses- 
sion of dam at the time the colt was 
foaled, and when defendant took both 
animals. Frank v. Symons, 35 M 56, 62, 
88 P 561. 

A deposit in a bank to indemnify sure- 
ties on a bond against possible loss being 
a pledge, title to it, as between the prin- 
cipal and the sureties, is in the former, 
and the accretions or profits, if any, be- 
long to him, and not to the sureties. Leg- 
gat v. Palmer, 39 M 302, 308, 102 P 327. 


6715. In certain cases who entitled to income of property. When, in 


consequence of a valid limitation of a future interest, there is a suspension 
of the power of alienation or of the ownership during the continuation 
of which the income is undisposed of, and no valid direction for its aeecumu- 
lation is given, such income belongs to the person presumptively entitled 
to the next eventual interest. 


History: En. Sec. 1171, Civ. C. 1895; re-en. Sec. 4473, Rev. C. 1907; re-en. Sec. 6715, 
R. C. M. 1921. Cal. Civ. C. Sec. 733. Field Civ. C. Sec. 210. 


6716. Future interests—when defeated. A future interest, depending 
on the contingency of the death of any person without successors, heirs, 
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issue, or children, is defeated by the birth of a posthumous child of such 
person, capable of taking by succession. 


History: En. Sec. 45, p. 486, Bannack 
Stat.; re-en. Sec. 45, p. 403, Cod. Stat. 
1871; re-en. Sec. 222, 5th Div. Rev. Stat. 
1879; re-en. Sec. 280, 5th Div. Comp. Stat. 


1887; amd. Sec. 1180, Civ. C. 1895; re-en. 
Sec. 4474, Rev. C. 1907; re-en. Sec. 6716, 
R. C. M. 1921. Cal. Civ. C. Sec. 739. 
Field Civ. C. Sec. 211. 


6717. Same—how defeated. A future interest may be defeated in 
any manner or by any act or means which the party creating such interest 
provided for or authorized in the creation thereof; nor is the future interest, 
thus lable to be defeated, to be on that ground adjudged void in its 
creation. 


History: En. Sec. 1181, Civ. C. 1895; re-en. Sec. 4475, Rev. C. 1907; re-en. Sec. 6717, 
R. C. M. 1921. Cal. Civ. C. Sec. 740. Field Civ. C. Sec. 212. 


6718. Future interests—when not defeated. No future interest can 
‘be defeated or barred by any alienation or other act of the owner of the 
intermediate or precedent interest, nor by destruction of such precedent 
interest by forfeiture, surrender, merger, or otherwise, except as provided 


by the next section, or where a forfeiture is imposed by statute as a penalty | 


for the violation thereof. 


History: En. Sec. 1182, Civ. C. 1895; re-en. Sec. 4476, Rev. C. 1907; re-en Sec. 6718, 
R. C. M. 1921. Cal. Civ. C. Sec. 741. Field Civ. C. Sec. 213. 


6719. Same—contingency happening, how future interest takes effect. 
No future interest, valid in its creation, is defeated by the determination 
of the precedent interest before the happening of the contingency on 
which the future interest is limited to take effect; but should such contin- 
gency afterwards happen, the future interest takes effect in the same 
manner and to the same extent as if the precedent interest. had continued 
to the same period. 


History: En. Sec. 1183, Civ. C. 1895; re-en. Sec. 4477, Rev. C. 1907; re-en. Sec. 6719, 
R. C. M. 1921. Cal. Civ. C. Sec. 742. Field Civ. C. Sec. 214. 


6720. Income—of what consists. The income of property, as the term 
is used in this part of the code, includes the rents and profits of real prop- 
erty, the interest of money, dividends upon stock, and other produce of 
personal property. 


History: En. Sec. 1190, Civ. C. 1895; re-en. Sec. 4478, Rev. C. 1907; re-en. Sec. 6720, 
R. Cc. M. 1921. Cal. Civ. C. Sec. 748. Field Civ. C. Sec. 215. 


6721. Time of creation, what deemed as. The delivery of the grant, 


672 


where a limitation, condition, or future interest is created by grant, and 1% 


the death of the testator, where it is created by will, is to be deemed the 
time of the creation of the limitation, condition, or interest, within the 


meaning of this part of the code. 
estates at remote periods of time and is 


History: En. Sec. 1191, Civ. C. 1895; 
re-en. Sec. 4479, Rev. C. 1907; re-en. Sec. 
6721, R. C. M. 1921. Cal. Civ. C. Sec. 749. 
Field Civ. C. Sec. 216. 


Operation and Effect 


The rule against perpetuities is directed 
toward the prevention of the vesting of 


distinguished from statutes prohibiting 
the suspension of the power of alienation 
for a prescribed period, such statutes not 
insisting upon the vesting of estates, but 
only upon their alienability. In re Mur- 
phy’s Estate, 99 M 114, 125, 43 P 2d 233. 


Id. Mere minority of children, which 
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6723 
179 P. (2) 544 


® 


6722, 6723 


under the provisions of a will prevents 
a postponement of the vesting of title to 
property bequeathed or devised to them 
until reaching majority, does not work 
a suspension of the power of alienation 
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for the period prescribed in the statutes; 
nor does postponement of possession or 
enjoyment thereof prevent the interest of 
the heir from vesting or from being con- 
veyed or transferred. 


CHAPTER 58 
REAL PROPERTY AND ESTATES THEREIN 


Section 6722. Real property—how governed. 


6723. Enumeration of estates. 
6724. What- estate a fee simple. 
6725. Estates tail abolished. 
6726. Certain remainders valid. 
6727. Freehold estates—chattels real—chattel interests. 
6728. Estate for life of third person—when a freehold, ete. 
6729. Future estates—how limited. 
6730. Reversions. 
6731. Remainders. 
6732. Suspended ownership. 
6733. Suspension by trust. 
6734. Contingent remainder in fee. 
6735. Remainders—future and contingent estates, how created. 
6736. Limitation of successive estates for life. 
6737. Remainder upon estates for life. 
6738. Contingent remainder on a term of years. 
6739. Remainder of estates for life. 
6740. Remainder upon a contingency. 
6741. Remainder to heirs of tenant for life, effect of. 
6742. Construction of certain remainders. 
6743. Effect of power of appointment. 
6744. Notice of terminating tenancy at will. 
_ 6745. Effect of notice. 
6746. Re-entry—when and how to be made. 
6747. Summary proceedings in certain cases—how provided for. 
6748. Notice not necessary before action. 


6722. Real property—how governed. Real property within this state 
is governed by the law of this state, except where the title is in the United 
States. 

History: En. Sec. 1200, Civ. C. 1895; 
re-en. Sec. 4480, Rev. C. 1907; re-en. Sec. 


6722, R. C. M. 1921. Cal. Civ. C. Sec. 
755. 


References 


Gas Products Co. v. Rankin, 63 M 372, 
388, 207 P 993. 


6723. Enumeration of estates. Estates in real property, in respect to 
the duration of their enjoyment, are either: 


1. Estates of inheritance or perpetual estates ; 
2. Estates for life; 
3. Estates for years; 


4. Estates from year to year, quarter to quarter, month to month, week 
to week, day to day, and for other indefinite and unascertained durations 
of enjoyment whatsoever, except estates or tenancies at will; or 


5. Estates at will. 


History: En. Sec. 1210, Civ. C. 1895; 
re-en. Sec. 4481, Rev. C. 1907; re-en. Sec. 
6723, R. C. M. 1921; amd. Sec. 1, Ch. 48, 
L. 1931. Cal. Civ. C. Sec. 761. Field 
Civ. C. Sec. 218. 


Operation and Effect 


A lease for years is a chattel real. 
Wheeler v. McIntyre, 55 M 295, 301, 175 
P 892. 
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It is not likely that this section has the 
effect of destroying estates by sufferance 
as known at common law, and making 
them estates at will. Power Mercantile 
Co. v. Moore Mereantile Co., 55 M 401, 
me ta te S06, 


Construing prior to amendment by 
Chapter 48, Laws of 1931, a tenancy 
from month to month is in effect one 
at will and therefore the rule, un- 
der which the three-day notice required 
by section 6746, R. C. M. 1921, is a condi- 
tion precedent to the right to commence 
an action in unlawful detainer, controls 
as to tenancy from month to month. 
(Mr. Justice Galen dissenting.) Boucher 


6724. What estate a fee simple. 
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v. St. George et al., 88 M 162, 167, 293 P 
315. 

An estate for years is an interest in 
land and the alienation of an interest by 
lease for a number of years is a disposal 
of such interest; hence the prohibition 
of section 1, Article XVII, Constitution, 
that none of the state lands “nor any es- 
tate or interest therein” shall be dis- 
posed of unless the full market value 
thereof be paid, applies to the leasing 
of state grazing lands. Rider v. Cooney 
et al., 94 M 295, 307, 23 P 2d 261. 


References 


Standard Oil Co. v. Idaho Community 
Oil Co., 98 M 131, 37 P 2d 660. 


Every estate of inheritance is a fee, 


and such estate, when not defeasible or conditional, is a fee simple or an 


absolute fee. 


History: En. Sec. 1211, Civ. C. 1895; 
re-en. Sec. 4482, Rev. C. 1907; re-en. Sec. 
6724, R. C. M. 1921. Cal. Civ. C. Sec. 
762. Based on Field Civ. C. Sec. 219. 


Operation and Effect 


Where a landowner conveyed growing 
timber, with a right of way.over the land 
for the purpose of removing it, to the 
buyer, “his heirs and assigns forever,” 
without limitation or condition, a _ fee- 
simple estate in the timber passed to the 
grantee, and such grant was not defeated 
by the latter’s failure to cut and remove 
it within a reasonable time. R. M. Cob- 


ban Realty Co. v. Donlan, 51 M 58, 66, 
149 P 484. 

A fee-simple title signifies an estate 
of inheritance clear of any condition, lim- 
itation or restriction; it stands at the 
head of estates as the highest in dignity 
and the most ample in extent. Gantt v. 
Harper, 82 M 393, 404, 267 P 296. 

Id. A “marketable title,’ a “good ti- 
tle’ and “clear title” are equivalent; they 
mean a title concerning which there is 
no fair or reasonable doubt, one which 
a court of equity would compel a _ pur- 
chaser to accept in a suit by the vendor 
for specific performance, to-wit: a fee- 
simple title. 


6725. Estates tail abolished. Estates tail are abolished, and every 


estate which would be at common law adjudged to be a fee tail is a fee 
simple, and if no valid remainder is limited thereon, is a fee simple absolute. 


History: En. Sec. 1212, Civ. C. 1895; re-en. Sec. 4483, Rev. C. 1907; re-en. Sec. 6725, 
R. C. M. 1921. Cal. Civ. C. Sec. 763. Based on Field Civ. C. Sec. 220. 


6726. Certain remainders valid. Where a remainder in fee is limited 
upon any estate, which would by the common law be adjudged a fee tail, 
such remainder is valid as a contingent limitation upon a fee, and vests 
in possession on the death of the first taker, without issue living at the 
time of his death. 


History: En. Sec. 1213, Civ. C. 1895; re-en. Sec. 4484, Rev. C. 1907; re-en. Sec. 6726, 
R. C. M. 1921. Cal. Civ. C. Sec. 764. Based on Field Civ. C. Sec. 221. 


6727. Freehold estates—-chattels real—chattel interests. Estates of 
inheritance and for life are called estates of freehold; estates for years 
and estates embraced by the provisions of the fourth division of section 
6723, are chattels real; and estates at will are chattel interests, but are 
not liable as such to sale on execution. 


History: En. Sec. 1214, Civ. C. 1895; 
re-en. Sec. 4485, Rev. C. 1907; re-en. Sec. 
6727, R. C. M. 1921; amd, Sec. 1, Ch. 49, 


+6] 


L. 1931. Cal. Civ. C. Sec. 765. Field Civ. 
C. Sec. 222. 


6727 
179 P. (2) 544 


6733 
175 P.(2d) 180 


6728-6733 


Operation and Effect 


A lease for years is a chattel real, both 
under this section and the common law. 
Wheeler v. ssf ke he 55 M 295, 301, 175 
P 892. 

Here the petition recites only that the 
signers are “citizens and taxpayers of 
road district No. 4”; a “freeholder” is one 
who holds an estate in real property, 
either of inheritance or for life (this sec- 
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tion), while a “taxpayer” may be paying 
taxes on personal property alone. War- 
ren v. Chouteau icra 82 M 115, 125, 
265 P 676. 


References 


Cited or applied as section 4485, Re- 
vised Codes, in Kerlee v. Smith, 46 M 19, 
22, 124 P 777; Williard et al. v. Federal 
Surety Co., 91 M 465, 471, 8 P 2d 633. 


6730, R. C. M. 1921. 


6728. Estate for life of third person—when a freehold, etc. An estate, 
during the life of a third person, whether limited to heirs or Ata 
is a freehold. 


History: En. Sec. 1215, Civ. C. 1895; re-en. Sec. 4486, Rev. C. 1907; re-en. Sec. 6728, 
R. C. M. 1921. Cal. Civ. C. Sec. 766. 


6729. Future estates—-how limited. A future estate may be limited 
by the act of the party to commence in possession at a future day, either 
without the intervention of a precedent estate, or on the termination, 
by lapse of time or otherwise, of a precedent estate created at the same 
time. 


History: En. Sec. 1216, Civ. C. 1895; 
re-en. Sec. 4487, Rev. C. 1907; re-en. Sec. 
6729, R. C. M. 1921. Cal. Civ. C. Sec. 767. 
Field Civ. C. Sec. 224. 


References 


Krutzfeld v. Stevenson et al., 
477, 284 P 553. 


86 M 463, 


6730. Reversions. A reversion is the residue of an estate left by 
operation of law in the grantor or his successors, or in the successors of a 
testator, commencing in possession on the devenminniien of a particular 
estate granted or devised. 


History: En. Sec. 1217, Civ. C. 1895; 
re-en. Sec. 4488, Rev. C. 1907; re-en. Sec. 
Cal. Civ. C. Sec. 
Field Civ. C. Sec. 225. 


6731. Remainders. When a future estate, other than a reversion, is 
dependent on a precedent estate, it may be called a remainder, and may 
be created and transferred by that name. 


History: En. Sec. 1218, Civ. C. 1895; re-en. Sec. 4489, Rev. C. 1907; re-en. Sec. 6731, 
R. C. M. 1921. Cal. Civ. C. Sec. 769. Field Civ. C. Sec. 226. 


References 
Krutzfeld v. Stevenson et al., 86 M 463, 


768. 477, 284 P 553. 


6732. Suspended ownership. The absolute ownership of a term of years 
cannot be suspended for a longer period than the absolute power of aliena- 
tion can be suspended in respect to a fee. 


History: En. Sec. 1219, Civ. C. 1895; re-en. Sec. 4490, Rev. C. 1907; re-en. Sec. 6732, 
R. C. M. 1921. Cal. Civ. C. Sec. 770. 


6733. Suspension by trust. The suspension of all power to alienate 
the subject of a trust, other than a power to exchange it for other property 
to be held upon the same trust, or to sell it and reinvest the proceeds to 
be held upon the same trust, is a suspension of the power of alienation, 
within the meaning of section 6705. 


History: En. Sec. 1220, Civ. C. 1895; re-en. Sec. 4491, Rev. C. 1907; re-en. Sec. 
6733, R. C. M. 1921. Cal. Civ. C. Sec. 771. Field Civ. C. Sec. 228. 
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Operation and Effect 


The rule against perpetuities is directed 
toward the prevention of the vesting of 
estates at remote periods of time and is 
distinguished from statutes prohibiting 
the suspension of the power of alienation 
for a prescribed period, such statutes not 
insisting upon the vesting of estates, but 
only upon their alienability. In re Mur- 
phy’s Estate, 99 M 114, 125, 43 P 2d 233. 


ESTATES IN REAL PROPERTY 


6734-6738 


Id. Mere minority of children, which 
under the provisions of a will prevents 
a postponement of the vesting of title to 
property bequeathed or devised to them 
until reaching majority, does not work a 
suspension of the power of alienation for 
the period prescribed in the statutes; nor 
does postponement of possession or en- 
joyment thereof prevent the interest of 
the heir from vesting or from being con- 
veyed or transferred. 


6734. Contingent remainder in fee. A contingent remainder in fee 
may be created on a prior remainder in fee, to take effect in the event that 
the person to whom the first remainder is limited die under the age of 
twenty-one years, or upon any other contingency by which the estate of 
such persons may be determined before they attain majority. 


History: En. Sec. 1221, Civ. C. 1895; re-en. Sec. 4492, Rev. C. 1907; re-en. Sec. 6734, 
R. C. M. 1921. Cal. Civ. C. Sec. 772. Field Civ. C. Sec. 229. 


6735. Remainders—future and contingent estates, how created. Sub- 
ject to the rules of sections 6723 to 6759 of this code and of sections 6663 
to 6721 of this code, a freehold estate, as well as a chattel real, may be 
created to commence at a future day; an estate for life may be created 
in a term of years, and a remainder limited thereon; a remainder of a 
freehold or chattel real, either contingent or vested, may be created,: ex- 
pectant on the determination of a term of years; and a fee may be limited 
on a fee upon a contingency, which, if it should occur, must happen within 
the period prescribed in this code. 


History: En. Sec. 1222, Civ. C. 1895; re-en. Sec. 4493, Rev. C. 1907; re-en. Sec. 6735, 
R. GC. M. 1921. Cal. Civ. C. Sec. 773. Field Civ. C. Sec. 230. 


6736. Limitation of successive estates for life. Successive estates for 
life cannot be limited, except to persons in being at the creation thereof, 
and all life estates subsequent to those of persons in being are void; and 
upon the death of those persons, the remainder, if valid in its creation, 
takes effect in the same manner as if no other life estate had been created. 


History: En. Sec. 1223, Civ. C. 1895; re-en. Sec. 4494, Rev. C. 1907; re-en. Sec. 6736, 
R. GC. M. 1921. Cal. Civ. C. Sec. 774. Based on Field Civ. C. Sec. 231. 


6737. Remainder upon estates for life. No remainder can be created 
upon successive estates for life, provided for in the preceding section, 
unless such remainder is in fee; nor can a remainder be created upon such 
estate in a term for years, unless it is for the whole residue of such term. 


En. Sec. 1224, Civ. C. 1895; re-en. Sec. 4495, Rev. C. 1907; re-en. Sec. 6737, 
Cal. Civ. C. Sec. 775. Field Civ. C. Sec. 232. 


History: 
R: C. M. 1921. 


6738. Contingent remainder on a term of years. A contingent re- 
mainder cannot be created on a term of years, unless the remainder must 
vest in interest during the continuance or at the termination of lives in 
being at the creation of such remainder. 


History: En. Sec. 1225, Civ. C. 1895; re-en. Sec. 4496, Rev. C. 1907; re-en. Sec. 6738, 
R. C. M. 1921. Cal. Civ. C. Sec. 776. Based on Field Civ. C. Sec. 234. 
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6739. Remainder of estates for life. No estate for life can be limited 
as a remainder on a term of years, except to a person in being at the 
ereation of such estate. 


History: . En. Sec. 1226, Civ. C. 1895; re-en. Sec. 4497, Rev. C. 
R. C. M. 1921. Cal. Civ. C. Sec. 777. Field Civ. C. Sec. 235. 


1907; re-en. Sec. 6739, 


6740. Remainder upon a contingency. A remainder may be limited 
on a contingency which, in case it should happen, will operate to abridge 
or determine the precedent estate; and every such remainder is to be 
deemed a conditional limitation. . 


History: En. Sec. 1227, Civ. C. 1895; re-en. Sec. 4498, Rev. C. 1907; re-en. Sec. 6740, 
R. C. M. 1921. Cal. Civ. C. Sec. 778. Field Civ. C. Sec. 236. 


6741. Remainder to heirs of tenant for life, effect of. When a re- 
mainder is limited to the heir or heirs of the body of a person to whom a 
life estate in the same property is given, the persons who, on the termina- 
tion of the life estate, are the successors or heirs of the body of the owner 
for life, are entitled to take by virtue of the remainder so limited to them, 
and not as mere successors of the owner for life. 


History: En. Sec. 1228, Civ. C. 1895; re-en. Sec. 4499, Rev. 
R. C. M. 1921. Cal. Civ. C. Sec. 779. Field Civ. C. Sec. 237. 


C. 1907; re-en. Sec. 6741, 


6742. Construction of certain remainders. When a remainder of an 
estate for life or for years is not limited on a contingency defeating or 
avoiding such precedent estate, it is to be deemed intended to take effect 
only on the death of the first taker, or the expiration, by lapse of time, 
of such term of years. 


History: En. Sec. 1229, Civ. C. 1895; 
re-en. Sec. 4500, Rev. C. 1907; re-en. Sec. 
6742, R. C. M. 1921. Cal. Civ. C. Sec. 
780. Field Civ. C. Sec. 238. 


References 
Cited or applied as section 4500, Re- 
vised Codes, in Kerlee v. Smith, 46 M 19, 
22, 124 P 777. 
6743. Effect of power of appointment. A general or special power 
of appointment does not prevent the vesting of a future estate limited to 
take effect in case such power is not executed. 


History: En. Sec. 1230, Civ. C. 1895; re-en. Sec. 4501, Rev. 
R. C. M. 1921. Cal. Civ. C. Sec. 781. Field Civ. C. Sec. 239. 


C. 1907; re-en. Sec. 67438, 


6744. Notice of terminating tenancy at will. A tenancy or other estate 
at will, however created, may be terminated by the landlord’s giving notice 
in writing to the tenant, in the manner prescribed by the Code of Civil 
Procedure, to remove from the premises within a period of not less than 
one (1) month, to be specified in the notice; but none of the estates or ten- 
ancies embraced by the provisions of Aiea sale (4) of seetion 6723 
is a tenancy or estate at will. 


History: En. Sec. 1240, Civ. C. 1895; 


‘re-en. Sec. 4502, Rev. C. 1907; re-en. Sec. 


6744, R. C. M. 1921; amd. Sec. 1, Ch. 50, 
L. 1931. Cal. Civ. C. Sec. 789. Based 
on Field Civ. C. Sec. 240. 


Operation and Effect 


Where a contract is made for the sale 
-of real property, and the purchaser takes 


possession but makes default in payment, 
his mere occupancy of the premises does 
not convert him into a tenant at will; 
to create the relation of landlord and ten- 
ant there must be a contract, express or 
implied; and there cannot be an implied 
agreement for the occupancy of land, in 
the face of an express contract that the 
vendee thereof holds possession under his 
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right to purchase. Arnold v. Fraser, 43 
M 540, 548, 117 P 1064. 


One who enters into possession of real 
property under a lease rendered void by 
the statute of frauds becomes a tenant at 
will, which tenancy may be terminated 
by giving the notice prescribed by this 
section. Centennial Brewing Co. v. Rou- 
leau, 49 M 490, 503, 143 P 969. 


Id. A notice to a tenant that at a day 
named a certain person would become his 
landlord, and that he should “take due 
and timely notice and act accordingly,” 
is not such a notice as is required by 
this section to be given by a landlord for 
the purpose of terminating the tenancy. 


An action in unlawful detainer to re- 
ccver possession of real property from 
a tenant at will cannot be maintained, 
under section 9889 and this section, sec- 


6745. Effect of notice. 
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tions 6745 and 6746, R. C. M. 1921, with- 
out first terminating the tenancy by giv- 
ing at least thirty days’ notice in writing 
and, after its termination, giving three 
days’ notice to surrender possession, and 
the complaint must show that both no- 
tices were given; hence where plaintiff 
alleged that the thirty-day notice was 
given but failed to aver that the three- 
day notice was likewise given, the com- 
plaint did not state a cause of action and 
the justice court before which the action 
was brought was without jurisdiction to 
try the cause. Boucher v. St. George et 
al., 88 M 162, 166, 167, 293 P 315. 


References 


Cited or applied as section 4502, Re- 
vised Codes, in Power Mercantile Co. v. 
Moore Mercantile Co., 55 M 401, 410, 177 
P 406. 


After such notice has been served, and the 


period specified by such notice has expired, but not before, the landlord 
may re-enter, or proceed according to law to recover possession. 


History: En. Sec. 1241, Civ. C. 1895; 
re-en. Sec. 4503, Rev. C. 1907; re-en. Sec. 
6745, R. C. M. 1921. Cal. Civ. C. Sec. 
790. Based on Field Civ. C. Sec. 242. 


6746. Re-entry—when and how to be made. 


References 


Cited or applied as section 4503, Re- 
vised Codes, in Centennial Brewing Co. 
v. Rouleau, 49 M 490, 504, 143 P 969; 
Boucher v. St. George et al., 88 M 162, 
167 et seq., 293 P 315. 


Whenever the right of 


re-entry is given to the grantor or lessor in any grant or lease, or other- 
wise, such re-entry may be made at any time after the right has accrued, 
upon three days’ notice, as provided in the Code of Civil Procedure. 


History: En. Sec. 1242, Civ. C. 1895; 
re-en. Sec. 4504, Rev. C. 1907; re-en. Sec. 
6746, R. C. M. 1921. Cal. Civ. C. Sec. 791. 
Based on Field Civ. C. Sec. 243. 


6747. Summary proceedings in certain cases—how provided for. 


References 


Cited or applied as section 4504, Re- 
vised Codes, in Power Mercantile Co. v. 
Moore Mercantile Co., 55 M 401, 410, 177 
P 406; Boucher v. St. George et al., 88 M 
162, 167 et seq., 293 P 315. 


Sum- 


mary proceedings for obtaining possession of real property forcibly entered, 
or forcibly and unlawfully detained, are provided for in the Code of Civil 


Procedure. 


History: En. Sec. 1243, Civ. C. 1895; re-en. Sec. 4505, Rev. C. 1907; re-en. Sec. 6747, 


R. GC. M. 1921. Cal. Civ. C. Sec. 792. 


6748. Notice not necessary before action. An action for the pos- 
session of real property leased or granted, with a right of re-entry, may 
be maintained at any time, in the district court, after the right to re-enter 
has acerued, without the notice prescribed in section 6746. 


History: En. Sec. 1244, Civ. C. 1895; re-en. Sec. 4506, Rev. C. 1907; re-en. Sec. 6748, 


R. C. M. 1921. Cal. Civ. C. Sec. 793. 


/ id 
” 


Field Civ. C. Sec. 244. 
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CHAPTER 59 
SERVITUDES 


Section 6749. 

6750. 

6751. 
6752. 

6753. 

6754. 

6755. 

6756. 

6757. 

6758. 

6759. 

6749. Servitudes attached to land. The following land burdens, or 
servitudes upon land, may be attached to other land as incidents or ap- 


purtenances, and are then called easements: 

1. The right of pasture. 
The right of fishing. 
The right of taking game. 
The right of way. 
The right of taking water, wood, minerals, and other things. 
The right of transacting business upon land. 
The right of conducting lawful sports upon land. 

8. The right of receiving air, light, or heat from or over, or discharging 
the same upon or over land. 

9. The right of receiving water from or discharging the same upon land. 

10. The right of flooding land. 

11. The right of having water flow without diminution or disturbance 
of any kind. 

12. The right of using a wall as a party wall. 

13. The right of receiving more than natural support from adjacent 
land or things affixed thereto. 

14. The right of having the whole of a division fence maintained by a 
coterminous owner. 

15. The right of having public conveyances stopped, or of stopping 
the same on land. 

16. The right of a seat in church. 

17. The right of burial. : 


Servitudes attached to land. 

Servitudes not attached to land. 
Designation of estates. 

By whom grantable. 

By whom held. 

Extent of servitudes. 

Apportioning easements. 

Rights of owner of future estate. 
Actions by owner and occupant of dominant tenement. 
Actions by owner of servient tenement. 
How extinguished. : 


49 | 
Ord P. 20 1014 


venetian aes Be Nd 


~ 6749, R. C. M. 1921. 


History: En. Sec. 1250, Civ. C. 1895; 
re-en. Sec. 4507, Rev. C. 1907; re-en. Sec. 
Cal. Civ. C. Sec. 801. 
Field Civ. C. Sec. 245. 


Operation and Effect 


_. An appurtenance to land is in any and 
every case an easement. Smith v. Denniff, 
24+ M 20, 23, 60 P 398. 

An easement for a right of way for cut- 
ting and hauling timber is realty under 
our law. R. M. Cobban Realty Co. v. 
Donlan, 51 M 58, 66, 149 P 484. 

A right of way, and the right to a 
ditch, canal or other structure in which 


water is conveyed for irrigation or other 
lawful. purposes, are easements over the 
land occupied by the ditch, canal, ete. 
An “easement” is an appurtenance to land, 
and constitutes an interest in real prop- 
erty. Mannix v. Powell County, 60 M 510, 
512, 199 P 914. 


References 


Cited or applied as section 4507, Re- 
vised Codes, in Power Mercantile Co. v. 
Moore Mercantile Co., 55 M 401, 408, 177 
P 406; Powell v. Big Horn Low Line Ditch 
Co., 81 M 430, 263 P 692. 
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6750. Servitudes not attached to land. The following land burdens, 
or servitudes upon land, may be granted and held, though not attached 


to land: 
1. The right of pasture, and of fishing and taking game. 
2. The right of a seat in church. 
8. The right of burial. — 
4. The right of taking rents and tolls. 
). The right of way. 
6. 


History: En. Sec. 1251, Civ. C. 1895; 
re-en. Sec. 4508, Rev. C. 1907; re-en. Sec. 
6750, R. C. M. 1921. Cal. Civ. C. Sec. 802. 
Based on Field Civ. C. Sec. 246. 


Operation and Effect 


A water right, legally acquired, is in 
the nature of an easement in gross which, 


The right of taking water, wood, minerals, or other things. 


according to circumstances, may or may 
not be an easement annexed or attached 
to certain land as an appurtenance thereto. 
Smith v. Denniff, 24 M 20, 24, 60 P 398. 


References 


Rodda v. Best et al., 68 M 205, 215, 
217 P 669. 


6751. Designation of estates. The land to which an easement is 
attached ‘is called the dominant tenement; the land upon which a burden 
or servitude is held is called the servient tenement. 

History: En. Sec. 1252, Civ. C. 1895; re-en. Sec. 4509, Rev. C. 1907; re-en. Sec. 6751, 


R. C. M. 1921. Cal. Civ. C. Sec. 803. 


6752. By whom grantable. 


Field Civ. C. Sec. 247. 


A servitude can be created only by one 


who has a vested estate in the servient tenement. 
History: En. Sec. 1253, Civ. C. 1895; re-en. Sec. 4510, Rev. C. 1907; re-en. Sec. 6752, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 804. Field Civ. C. Sec. 248. 


6753. By whom held. A servitude thereon cannot be held by the 


owner of the servient tenement. 
History: En. Sec. 1254, Civ. C. 1895; 
re-en. Sec. 4511, Rev. C. 1907; re-en. Sec. 
6753, KR. C. M: 1921.. Cal. Civ. C.. Sec: 
805. Field Civ. C. Sec. 249. 


6754. Extent of servitudes. 


References 


Cited or applied as section 1254, Civil 
Code, in Smith v. Denniff, 24 M 20, 25, 
60 P 398. 


The extent of a servitude is determined 


by the terms of the grant, or the nature of the enjoyment by which it was 


acquired. 7 

History: En. Sec. 1255, Civ. C. 1895; 
re-en. Sec. 4512, Rev. C. 1907; re-en. Sec. 
6754, R. C. M. 1921. Cal. Civ. C. Sec. 
806. Field Civ. C. Sec. 250. 


Operation and Effect 


Though a person has acquired a right by 
prescription to maintain a ditch diagonally 


across the town lots of another person, 


that does not carry with it the right to 
enlarge the ditch, to change its course 
materially, or to make a new ditch over 
such lots. Babcock v. Gregg, 55 M 317, 
320, 178 P 284. 

The extent of an easement acquired by 
adverse user is measured by the extent 
of the use; hence evidence of the amount 
of water which had been or could be used 


through a ditch, title to which rested upon — 


prescription, was admissible. Lowry v. 
Carrier, 55 M 392, 396, 177 P 756. 

Water rights and ditch rights are sep- 
arate, and distinct property rights, i. e., 
one may own a water right without a 
ditch right, or a ditch right without a 
water right. Maclay v. Missoula Irr. 
Dist. et al., 90 M 344, 355, 3 P 2d 286. 

Id. While, ordinarily, joint owners of 
a ditch are tenants in common, each en- 
titled to its use, where such owners of an 
irrigation system, supplying a subdivided 
tract, owned an interest in the main canal 
and the laterals only to such point as was 
necessary for the conduct of water to 
their lands, the joint ownership of the 
canal extended only to the point of di- 
version to each owner’s land, and no sub- 
sequent owner acquired a greater right or 
easement therein. 
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6755. Apportioning easements. In case of partition of the dominant 
tenement, the burden must be apportioned according to the division of the 
dominant tenement, but not in such a way as to increase the burden ane 
the servient tenement. 


History: En. Sec. 1256, Civ. C. 1895; 
re-en. Sec. 4513, Rev. C. 1907; re-en. Sec. 
6755, R. C. M. 1921. Cal. Civ. C. Sec. 807. 
Field Civ. C. Sec. 251. 


References 


Maclay v. Missoula Irr. Dist. et al., 90 
M 344, 355, 3 P 2d 286. 


6756. Rights of owner of future estate. The owner of a future estate 
in a dominant tenement may use easements attached thereto for the purpose 
of viewing waste, demanding rent, or removing an obstruction to the 
enjoyment of such easements, although such tenement is occupied by a 
tenant. 


History: En. Sec. 1257, Civ. C. 1895; re-en. Sec. 4514, Rev. C. 1907; re-en. Sec. 6756, 
R. C. M. 1921. Cal. Civ. C. Sec. 808. Field Civ. C. Sec. 252. 


6757. Actions by owner and occupant of dominant tenement. The 
owner of any estate in a dominant tenement, or the occupant of such 
tenement, may maintain an action for the enforcement of an easement 
attached thereto. 


History: En. Sec. 1258, Civ. C. 1895; 
re-en. Sec. 4515, Rev. C. 1907; re-en. Sec. 
6757, R. C. M. 1921. Cal. Civ. C. Sec. 809. 
Field Civ. C. Sec. 253. 


References 


Mannix v. Powell County, 
199 P 914: 


60 M 510, 513, 

6758. Actions by owner of servient tenement. The owner in fee of a 
servient tenement may maintain an action for the possession of the land, 
against any one unlawfully possessed thereof, though a servitude exists 
thereon in favor of the public. 


History: En. Sec. 1259, Civ. C. 1895; re-en. Sec. 4516, Rev. C. 1907; re-en. Sec. 6758, 
R. C. M. 1921. Cal. Civ. C. Sec. 810. Field Civ. C. Sec. 254. 


6759. How extinguished. A servitude is extinguished: 


1. By the vesting of the right to the servitude and the right to the . 
servient tenement in the same person; 

2. By the destruction of the servient tenement ; 

3. By the performance of any act upon either tenement, by the owner 
of the servitude, or with his assent, which is incompatible with its nature 
or exercise; Or, 

4. When the servitude was acquired by enjoyment, by disuse thereof 
by the owner of the servitude for the period prescribed for acquiring title 
by enjoyment. 


History: En. Sec. 1260, Civ. C. 1895; 
re-en. Sec. 4517, Rev. C. 1907; re-en. Sec. 


and not by enjoyment, and hence his right 
‘was not subject to extinguishment by dis- 


6759, R. C. M. 1921. Cal. Civ. C. Sec. 811. 
Field Civ. C. Sec. 255. 


Operation and Effect 


Where an irrigation ditch was originally 
constructed over the public domain by the 
predecessors of the owner, the latter by 
virtue of section 2339, United States Com- 
piled Statutes, acquired his right to main- 
tain it by grant from the United States 


use for a period of ten years, as provided 
by this section, in case of a servitude ac- 
quired by enjoyment. Rodda v. Best et al., 
68 M 205, 214, 217 P 669. 


References 


Cited or applied as section 1260, Civil 
Code, in Smith v. Denniff, 24 M 20, 25, 60 
P 398. 
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CHAPTER 60 
RIGHTS INCIDENTAL TO THE OWNERSHIP OF REAL PROPERTY 


Section 6760. Rights of tenant for life. 
6761. Rights of tenant for years and tenant at will. 
6762. Same. 
6763. Rights of grantees of rents and reversion. 
6764. Assignee of lessee—remedies of lessor against. 
6765. Rights of lessees and their assignees, ete. 
6766. Remedy on leases for life. 
6767. Rent dependent on life. 
6768. Remedy of reversioners, ete. 
6769. Terms of lease may be changed by notice. 
6770. Rights of owner. 
6771. Boundaries by water. 
6772. Boundaries by ways. 
6773. Lateral and subjacent support. 
6774. Trees whose trunks are wholly on land of one. 
6775. Line trees. 


6760. Rights of tenant for life. The owner of a life estate may use 
the land in the same manner as the owner of a fee simple, except that he 
must do no act to the injury of the inheritance. 


History: En. Sec. 1270, Civ. C. 1895; 
re-en. Sec. 4518, Rev. C. 1907; re-en. Sec. 
6760, R. C. M. 1921. Cal. Civ. C. Sec. 818. 


which may be alienated. Kerlee v. Smith, 
46 M 19, 22, 124 P 777. 
The right ‘given by this section to the 


Field Civ. C. Sec. 257. owner of a life estate, to use the land in 
the same manner as the owner of a fee 
simple, includes the right of alienation, 
which is one of the rights inherent in the 
ownership of the fee. Kerlee v. Smith, 


46 M 19, 22, 124 P 777. 


Operation and Effect 


A homestead set apart for the use of a 
surviving wife constitutes a life estate 


6761. Rights of tenant for years and tenant at will. A tenant for years 
or at will, unless he is a wrongdoer by holding over, may occupy the build- 
ings, take the annual products of the soil, work mines and quarries open at 
the commencement of his tenancy; and a tenant at will or for an indefinite 
term may cultivate and harvest the crops growing at the end of his 
tenancy. 


History: En. Sec. 1271, Civ. C. 1895; 
re-en. Sec. 4519, Rev. C. 1907; re-en. Sec. 
6761, R. C. M. 1921. Cal. Civ. C. Sec. 819. 
Based on Field Civ. C. Sec. 258. 


Operation and Effect 


end of his tenancy, which makes him at 
all times the owner, as against the land- 
lord, of the crops, whether growing or 
severed. Power Mercantile Co. v. Moore 
Mercantile Co., 55 M 401, 410, 177 P 406. 


References 


Blodgett Loan Co. v. Hansen, 86 M 406, 
409, 284 P 140. 


Unless a tenant at will becomes a wrong- 
doer by holding over, he may take the 
annual products of the soil, and may culti- 
vate and harvest the crops growing at the 


6762. Same. A tenant for years or at will has no other rights to the 
property than such as are given to him by the agreement or instrument 
by which his tenancy is acquired, or by the last section. 


History: En. Sec. 1272, Civ. C. 1895; re-en. Sec. 4520, Rev. C. 1907; re-en. Sec. 6762, 
R. C. M. 1921. Cal. Civ. C. Sec. 820. Field Civ. C. Sec. 259. 


6763. Rights of grantees of rents and reversion. A person to whom 
any real property is transferred or devised, upon which rent has been 
reserved, or to whom any such rent is transferred, is entitled to the same 
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S.L. ’43 c. 118 
p. 205 


6764. 
89 P.(2d) 1028 | 
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remedies for recovery of rent, for non-performance of any of the terms 
of the lease, or of any waste or cause of forfeiture, as his grantor or 
devisor might have had. 


History: En. Sec. 1273, Civ. C. 1895; Operation and Effect 
re-en. Sec. 4521, Rev. C. 1907; re-en. Sec. The successor of a landlord has no other 
6763, R. C. M. 1921. Cal. Civ. ©. Sec. 821. oy greater rights than the latter had. Cen- 
Field Civ. C. Sec. 260. tennial Brewing Co. v. Rouleau, 49 M 490, 


504, 143 P 969. 


6764. Assignee of lessee—remedies of lessor against. Whatever rem- 
edies the lessor of any real property has against his immediate lessee for 
the breach of any agreement in the lease, or for recovery of the possession, 
he has against the assignees of the lessee, for any cause of action accruing 
while they are such assignees, except where the assignment is made by 
way of security for a loan, and is not accompanied by possession of the 
premises. 


History: En. Sec. 1274, Civ. C. 1895; the provisions of this section, providing 
re-en. Sec. 4522, Rev. C. 1907; re-en. Sec. that whatever remedies the lessor has 
6764, R. C. M. 1921. Cal. Civ. C. Sec. 822. against the lessee may be enforced against 
Based on Field Civ. C. Sec. 261. an assignee of the lease have no applica- 
tion as between the original lessor and 
the assignee of the sublease, but do apply 

Where one holds as assignee of an oil as between the assignee and the sublessor. 
and gas sublease his rights and liabilities McNamber Realty Co. v. Sunburst ete. Co., 
in an action seeking its termination must 76 M 332, 346, 247 P 166. 
be determined from it, and not from the 
original lease to the sublessor, there being 
neither privity or estate nor privity of Standard Oil Co. v. Idaho Community 
contract between him and the lessor; and Oil Co., 98 M 131, 37 P 2d 660. 


Operation and Effect 


References 


6765. Rights of lessees and their assignees, etc. Whatever remedies 
the lessee of any real property may have against his immediate lessor, for 
the breach of any agreement in the lease, he may have against the assigns 
of the lessor, and the assigns of the lessee may have against the lessor and 
his assigns, except upon covenants against encumbrances or relating to the 
title or possession of the premises. 


History: En. Sec. 1275, Civ. C. 1895; References 
re-en, Sec. 4523, Rev. C. 1907; re-en. Sec. Standard Oil Co. v. Idaho Community 
6765, R. C. M. 1921. Cal. Civ. C. Sec. 823. ij Co., 98 M 313, 37 P 2d 660. 


6766. Remedy on leases for life. Rent due upon a lease for life may 
be recovered in the same manner as upon a lease for years. 


History: En. Sec. 1276, Civ. C. 1895; re-en. Sec. 4524, Rev. C. 1907; re-en. Sec. 6766, 
R. C. M. 1921. Cal. Civ. C. Sec. 824. Field Civ..C. Sec. 263. - 


6767. Rent dependent on life. Rent dependent on the life of a person 
may be recovered after as well as before his death. 


History: En. Sec. 1277, Civ. C. 1895; re-en. Sec. 4525, Rev. C. 1907; re-en. Sec. 6767, 
R. C. M. 1921. Cal. Civ. C. Sec. 825. Field Civ. C. Sec. 264. 


6768. Remedy of reversioners, etc. A person having an estate in fee, 
in remainder or reversion, may maintain an action for any injury done to 
the inheritance, notwithstanding an intervening estate for life or years, 
and although, after its commission, his estate is transferred, and he has 
no interest in the property at the commencement of the action. 


History: En. Sec. 1278, Civ. C. 1895; re-en. Sec. 4526, Rev. C. 1907; re-en. Sec. 6768, 
R. C. M. 1921. Cal. Civ. C. Sec. 826. Field Civ. C. Sec. 265. 
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6769. Terms of lease may be changed by notice. In all leases of lands 3/3 P-(@4) 352, 
or tenements, or of any interest therein, from month to month, the TN ay 
lord may, upon giving notice in writing at least fifteen days (eos the 
expiration of the month, change the terms of the lease, to take effect at 
the expiration of the month. The notice, when served upon the tenant, 
Shall of itself operate and be effectual to create and establish, as a part of 
the lease, the terms, rent, and conditions specified in the notice, if the 
tenant shall continue to hold the premises after the expiration of the month. 


History: En. Sec. 1279, Civ. C. 1895; re-en. Sec. 4527, Rev. C. 1907; re-en. Sec. 6769, 
R. C. M. 1921. Cal. Civ. C. Sec. 827. 


6770. Rights of owner. The owner of land in fee has the ae to the 
surface and to everything permanently situated beneath or above it. 


History: En. Sec. 1290, Civ. C. 1895; 
re-en. Sec. 4528, Rev. C. 1907; re-en. Sec. 
6770, R. C. M. 1921. Cal. Civ. C. Sec. 829. 
Field Civ. C. Sec. 266. 


References 


Gas Products Co. v. Rankin, 63 M 372, 
389, 207 P 993; Rodda v. Best et al., 68 
M 205, 217, 217 P 669. ert 


33 F. Supp. 337 
6771. Boundaries by water. Except where the grant under which the!13 “e, (2d) 657 


land is held indicates a different intent, the owner of the land, when it 
borders upon a navigable lake or stream, takes to the edge of the lake or 
stream at low-water mark; when it borders upon any other water, the 
owner takes to the middle of the lake or stream. 


En. Sec. 1291, Civ. C. 1895; 
C. 1907; re-en. Sec. 


History: 
re-en. Sec. 4529, Rev. 
6771, R. C. M. 1921. Cal. Civ. C. Sec. 830. 
Based on Field Civ. C. Sec. 267. 


Operation and Effect 


latter description the high or low-water 
mark was meant, was sufficient to meet 
the requirements of this section. Inter- 
state Power Co. v. Anaconda Copper Min. 
Co., 52 M 509, 513, 159 P 408. 


Meander lines run in surveying public 


The boundary of land on a non-tidal 
navigable river, whenever another intent 
is not expressed, extends to the ordinary 
low-water mark, and ejectment will lie at 
the suit of a riparian owner on a navigable 
stream to recover the possession of land 
between high and low-water mark from 
one who is in possession thereof not claim- 
ing rights as a navigator or fisherman. 
Gibson v. Kelly, 15 M 417, 422, 39 P 517. 


A complaint in a condemnation suit 
which described the land by metes and 


lands bordering upon navigable bodies of 
water are run for the purpose of ascer- 
taining the quantity of land for which 
the government requires payment; they 
are not boundary lines and title of the 
grantee is not limited to such lines but 
extends to the edge of the lake or stream 
at low-water mark, the water itself con- 
stituting the real boundary. Faucett et 
al. v. Dewey Lumber Co. et al., 82 M 250, 
258, 266 P 646. 


bounds on three sides, and on the fourth send eg toh 
merely designated a navigable river as Herrin v. Sutherland, 74 M 587, 595, 241 
the boundary, without stating that by the P 328. 


6772. Boundaries by ways. An owner of land bounded by a road or 
street is presumed to own to the center thereof, but the contrary may be 
shown. 


History: En. Sec. 1292, Civ. C. 1895; re-en. Sec. 4530, Rev. C. 1907; re-en. Sec. 6772, 
RB. C. M. 1921. Cal. Civ. C. Sec. 831. Field Civ. C. Sec. 268. 


6773. Lateral and subjacent support. Each coterminous owner is 
_ entitled to the lateral and subjacent support which his land receives from 
the adjoining land, subject to the right of the owner of the adjoining 
land to make proper and usual excavations on the same for the purposes 
of construction, on using ordinary care and skill, and taking reasonable 
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precautions to sustain the land of the other, and giving previous reasonable 
notice to the other of his intention to make such excavations. 


History: En. Sec. 1293, Civ. C. 1895; 
re-en. Sec. 4531, Rev. C. 1907; re-en. Sec. 
6773, R. C. M. 1921. Cal. Civ. C. Sec. 832. 
Based on Field Civ. C. Sec. 269. 


Operation and Effect 


The notice required by this section to 
be given by a lot owner to an adjoining 
owner of his intention to make excava- 
tions, in the absence of a specific provision 


given, may be served in a way best eal- 
culated to bring the matter to his atten- 
tion, and where such a notice in writing 
was left at the adjoining owner’s home 
for delivery to him on his return to the 
city on the day the excavation was com- 
menced, it was sufficient. Neyman et 
al. v. Pincus et al., 82 M 467, 487 et seq., 
267 P 805. 

Id. This section provides for notice to 
the adjoining owner only, and therefore 


as to the manner in which it is to be notice to his tenants is not required. 


6774. Trees whose trunks are wholly on land of one. Trees whose 
trunks stand wholly upon the land of one owner belong exclusively to 
him, although their roots grow into the land of another. 

History: En. Sec. 1294, Civ. C. 1895; re-en. Sec. 4532, Rev. C. 1907; re-en. Sec. 6774, 
R. C. M. 1921. Cal. Civ. C. Sec. 833. Field Civ. C. Sec. 270. 


6775. Line trees. Trees whose trunks stand partly on the land of two 
or more coterminous owners belong to them in common. 


History: En. Sec. 1295, Civ. C. 1895; re-en. Sec. 4533, Rev. C. 1907; re-en. Sec. 6775, 
R. C. M. 1921. Cal. Civ. C. Sec. 834. Field Civ. C. Sec. 271. 


CHAPTER <61_ 


OBLIGATIONS INCIDENTAL TO THE OWNERSHIP OF REAL PROPERTY— 
MONUMENTS AND FENCES 


Section 6776. Duties of tenant for life. 


6777. Monuments and fences. 

6778. Partition fences. 

6779. Partition fences to be maintained at joint expense. 
6780. Fence when joint occupancy ceases. 

6781. When partition fence removed. 

6782. Repairs of partition fences. 


6776. Duties of tenant for life. The owner of a life estate must keep 
the buildings and fences in repair from ordinary waste, and must pay the 
taxes and other annual charges, and a just proportion of extraordinary 
assessments benefiting the whole inheritance. 

History: En. Sec. 1300, Civ. C. 1895; 
re-en. Sec. 4534, Rev. C. 1907; re-en. Sec. 


776, R. C. M. 1921. Cal. Civ. C. Sec. 840. 
Field Civ. C. Sec. 272. 


6776 | 
129 P.(2d) 623 
6776 | 
159 P. 2d 333, 
334 


159 P. 2d 346° 
References 


Anderson v. McClenathan, 62 M 387, 389, 
205 P 230. 


6777. Monuments and fences. 
equally to maintain: 


Coterminous owners are mutually bound 


1. The boundaries and monuments between them; 


2. The fences between them, unless one of them chooses to let his land 
lie without fencing, in which ease, if he afterwards incloses it, he must. 
refund to the other a just proportion of the value, at that time, of any 
division fence made by the latter; provided, however, that using land for 
grazing or pasturage of any kind whatsoever shall be deemed a usage of 
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said land, and such land shall not be considered as lying idle under the 


provisions of this section. 


History: En. Sec. 1301, Civ. C. 1895; 
re-en. Sec. 4535, Rev. C. 1907; amd. Sec. 1, 
Ch. 132, L. 1917; re-en. Sec. 6777, R. C. M. 
1921. Cal. Civ. C. Sec. 841. Based on 
Field Civ. C. Sec. 273. 


Operation and Effect 


This section contemplates that the fence 
shall lie. one-half on the land of each 
owner, each contributing his share to its 
erection and maintenance, and the ground 
upon which it stands; and thus the fence 
may stand on the land of each without 
any agreement. Hoar v. Hennessy, 29 M 
253, 259, 74 P 452. 


Id. A division fence erected on a 
boundary line agreed upon between ad- 
joining properties is properly erected. 


Under this section, coterminous land 
owners are mutually bound equally to 
maintain a division fence; each must con- 
tribute his share of the land, material and 


Schmuck y. Beck, 72 M 606, 616, 234 P 


477. 


Id. Where two properties are divided 
by a fence which both owners suppose to 
be on the line, such fence is a division 
fence, as between them, until the true 
line is ascertained, when they must con- 
form to the true line. 


Id. When one adjoining land owner 
neglects or refuses to erect his portion of 
a division fence, and the other erects the 
whole thereof with knowledge of the own- 
er of the adjoining land and, while in- 
tending to erect it on the line, by mistake 
erects it on the land of the other, he 
may on discovery of his mistake remove 
the fence without subjecting himself to 
an action for trespass or for material. 


References 


Briggeman v. Corrigan, 60 M 207, 208, 
198 P 443; Dorman v. Erie, 63 M 579, 583, 
208 P 908. 


labor for its erection and maintenance. 


6778. Partition fences. The occupants of adjoining lands inclosed 
with fences must build and maintain partition fences between their own 
and the next adjoining inclosure in equal shares, so long as both continue 
to inclose the same; and such partition fence must be kept in good repair 
throughout the year, unless the occupants otherwise mutually agree. 

History: Ap. p. Sec. 1114, 5th Div. 
Comp. Stat. 1887; amd. Sec. 3253, Pol. C. 


1895; re-en. Sec. 2085, Rev. C. 1907; re-en. 
Sec. 6778, R. C. M. 1921. 


References 


Briggeman y. Corrigan, 60 M 205, 207, 
208, 198 P 443; Dorman v. Erie, 63 M 579, 
583, 208 P 908. 


6779. Partition fences to be maintained at joint expense. If any 
occupant of land adjoining the inclosure of another inclose the same, upon 
the inclosure of such other person, he must, within three months thereafter, 
build his proportion of such partition fence, or refund to the owner thereof 
an equal proportion of the value, at that time, of any partition fence of 
such adjoining occupant. 


References 

Briggeman v. Corrigan, 60 M 205, 207, 
208, 198 P 443; Dorman v. Erie, 63 M 579, 
583, 208 P 908. 


History: En. Sec. 1115, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 3254, Pol. C. 1895; 
re-en. Sec. 2086, Rev. C. 1907; re-en. Sec. 
6779, R. C. M. 1921. 


6780. Fence when joint occupancy ceases. Whenever any lands be- 
longing to different persons in severalty have been inclosed and occupied 
in common, or without a partition fence between them, and one of such 
occupants desires to occupy his part in severalty, the other occupant must, 
within six months after being notified in writing, build and maintain his 
proportion of such partition fence as may be necessary for that purpose, 
and in case of neglect or refusal so to do, the person giving such notice 
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may build such fence at the expense of the person so neglecting or refusing, 
the amount expended to be recovered in an action, together with all damages 
he may sustain on account of such neglect or refusal. 


History: En. Sec. 1116, 5th Div. Comp. References 
Stat. 1887; re-en. Sec. 3255, Pol. C. 1895; 
re-en. Sec. 2087, Rev. C. 1907; re-en. Sec. 
6780, R. C. M. 1921. 


Briggeman v. Corrigan, 60 M 205, 207, 
209, 198 P 443. 


6781. When partition fence removed. If the occupants of adjoining 
lands have heretofore built or hereafter build their respective portions of 
a partition fence, and either of them at any time desires to suffer the land 
occupied by him to lie open, he may, after having given to the occupants 
of the adjoining land at least six months’ notice of his intention so to do, 
remove his proportion of the partition fence, unless such adjoining occupant 
pays or tenders to him the value thereof; and if such fence be removed 
without notice, or after payment or tender of the value as aforesaid, the 
person removing the same is liable to the person injured for all damages 
he may sustain thereby. 


History: En. Sec. 1117, 5th Div. Comp. Stat. 1887; re-en. Sec. 3256, Pol. C. 1895; 
re-en. Sec. 2088, Rev. C. 1907; re-en. Sec. 6781, R. C. M. 1921. 


6782. Repairs of partition fences. In case any person neglects or 
refuses to repair or rebuild any partition fence which by law he ought to 
build or maintain, the occupant of the adjoining land may, after giving 
sixty days’ notice that a new fence should be erected, or five days’ notice 
in writing that the repairing of such fence is necessary, build or repair 
such fence at the expense of the party- so neglecting or refusing, the 
amount so expended to be recovered from him; and the party so neglecting 
or refusing, after receipt by him of the notice above provided, is liable to 
the party injured for all damages he may sustain thereby. 


History: En. Sec. 1118, 5th Div. Comp. Stat. 1887; re-en. Sec. 3257, Pol. C. 1895; 
re-en. Sec. 2089, Rev. C. 1907; re-en. Sec. 6782, R. C. M. 1921. 


CHAPTER 62 
USES AND TRUSTS IN RELATION TO REAL PROPERTY 


Section 6783. What uses and trusts may exist. 
6784. Creation of trusts. 
6785. Transfer to one for money paid by another—trust presumed. 
6786. Purchasers protected. 
6787. For what purposes express trusts may be created. 
6788. Profits of land liable to creditors in certain cases. 
6789. Vested power, execution of. 
6790. Trustees of express trusts to have whole estate. 
6791. Authority of author over trust property. 
6792. Title of grantee of trust property. 
6793. Interests remaining in grantor of express trust. 
6794. Transfer by beneficiary of interest in trust forbidden. 
6795. Effect of omitting trust in conveyance. 
6796. Certain sales, etce., by trustees, void. 
6797. When estate of trustee to cease. 


6783. What uses and trusts may exist. Uses and trusts in relation to 
real property are those only which are specified in this chapter. 


History: En. Sec. 1310, Civ. C. 1895; re-en. vant 4536, Rev. C. 1907; re-en. Sec. 6783, 
R. C. M. 1921. Cal. Civ. C. Sec. 847. 
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6784. Creation of trusts. No trust in relation to real property is valid 


unless ereated or declared: 


1. By a written instrument, subscribed by the trustee, or by his agent 


thereto authorized by writing ; 


2. By the instrument under which the trustee claims the estate 


affected; or, 


3. By operation of law. 


History: En. Sec. 1311, Civ. C. 1895; 
re-en. Sec. 4537, Rev. C. 1907; re-en. Sec. 
6784, R. C. M. 1921. Cal. Civ. C. Sec. 852. 
Field Civ. C. Sec. 280. 


Constructive Trust 


A constructive trust is created by opera- 
tion of law, upon breach of a fiduciary 
relation by the person sought to be held. 
Eisenberg v. Goldsmith, 42 M 563, 577, 
LIS R127. 


Id. Evidence held insufficient to show 
a constructive trust. 


A constructive trust is created by opera- 
tion of law, upon breach of a fiduciary 
relation by the person sought to be held, 
its basis being fraud, actual or construc- 
tive. MacGinniss Realty Co. v. Hinder- 
ager, 63 M 172, 184, 206 P 436. 


The basis of a constructive trust is 
fraud, and such a trust arises when the 
legal title to property is obtained by a 
person in violation of some duty owed 
to the one who is equitably entitled there- 
to, the property being held in hostility 
to his beneficial rights of ownership. Word 
v. Moore, 66 M 550, 555 et seq., 214 P 79. 


Id. Where a contract between the as- 
signee of a mortgage on land and a lessee 
under a lease from the heirs of the mort- 
gagors imposed no legal obligation what- 
ever upon the lessee owing to the assignee, 
but simply gave him an option to purchase 
the land during the term of the lease upon 
foreclosure, provided the lessee would pay 
the taxes and interest due, and the mort- 
gage was not foreclosed and the lessee 
paid neither taxes nor interest but bought 
in the property on tax sale, a constructive 
trust in the land in favor of the assignee 
did not arise, under the preceding para- 
graph, the lessee not having violated any 
duty owing by him to defendant. 


Elements in General of a Trust 


An instrument claimed by plaintiff to 
have created an express trust in real prop- 
erty in his favor, which neither indicated 
an intention on the part of the plaintiff to 
create a trust nor showed that defendant 
was accepting, or acknowledging the exist- 


ence of, one, nor the purpose of its crea- 
tion, nor what disposition defendant was 
to make of the property, was insufficient 
tu constitute the latter a trustee as al- 
leged. Mantle v. White, 47 M 234, 244, 132 
P22. 


Necessity for Writing in an Express 
Trust 


An express trust cannot be based upon 
an oral agreement. lynch v. Herrig, 32 
M 267, 277, 80 P 240. 


Where, in an action to compel a recon- 
veyance of certain trust property on the 
ground that the purpose of the trust had 
been fully accomplished, defendant in his 
auswer recognized the original contract by 
which the trust was created and the prop- 
erty conveyed as valid, but set up title to 
the property by virtue of a subsequent 
contract, he could not thereafter contend 
that the original contract was void because 
not in writing. Willoburn Ranch Co. v. 
Yegen, 49 M 101, 109, 140 P 2381. 


Resulting Trust (see also next section) 


To raise a resulting trust in land the 
consideration for its purchase must have 
been paid at the time or before the legal 
title to it passed to the party sought to 
be charged in the trust capacity, pay- 
ments made thereafter being insufficient 
for that purpose. MacGinniss Realty Co. 
v. Hinderager, 63 M 172, 184, 206 P 436. 


Since a resulting trust in realty arises, 
not out of a contract, but by operation 
ot law, it may be proved by parol evi- 
dence, the statute of frauds not applying. 
tee v. Wilson et al., 64 M 583, 543, 210 


Where in an action to quiet title to land, 
defendant assignee of a mortgage thereon 
claimed that the land was held by plain- 
tiff in trust for his benefit, but did not 
allege that the consideration which plain- 
tiff paid to the mortgagor was paid in 
behalf of defendant and the title thus ac- 
quired taken in the name of plaintiff for 
defendant’s use and benefit, his pleading 
did not state cause of action as for a re- 
sulting trust. Word v. Moore, 66 M 550, 
555 et seq., 214 P 79. 
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When a transfer of real property is made to one person, and the consid- 106 
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eration thereof is paid by or for another, a trust is presumed to result in 
favor of the person by or for whom such payment is made. 


History: En. Sec. 1312, Civ. C. 1895; 
re-en. Sec. 4538, Rev. C. 1907; re-en. Sec. 
6785, R. C. M. 1921. ~. Cal. Civ. C. Sec. 853, 
Field Civ. C. Sec. 281. 


Conveyances Between Persons in Con- 
fidential Relationships 


The rule declared by this section that 
where real property is conveyed to one 
person and the consideration therefor is 
paid by another, a trust is presumed to re- 
sult in favor of the person paying the 
consideration, held, subject to the excep- 
tion that where the property is purchased 
by one with his own money and the title 
is placed by him in another to whom he 
stands in a confidential relation, such as 
husband, wife, parent, child, etc., the pre- 
sumption, rebuttable in character, is that 
the conveyance is made as a gift. Clary 
v. Fleming, 60 M 246, 250, 198 P 546; 
Humbird et al. v. Arnet et al., 99 M 499, 
44 P 2d 756. 


Id. Where it is sought to establish a 
resulting trust by reason of a conveyance 
made by or on behalf of a husband to his 
wife, the evidence establishing such trust 
must be clear, convincing and practically 
free from doubt, especially so where the 
wife is dead and the husband must estab- 
lish his case by his own testimony, as to 
oral conversations between himself and 
deceased. 


Where property is purchased by one 
with his own money and the title is 
placed by him in another with whom he 
stands in confidential relation, such as 
husband, wife, parent, child or such other 
relation that the grantee may naturally 
have a claim upon the bounty of the 
grantor, the presumption, rebuttable in 
character, is that the conveyance is made 
as a gift. McQuay v. McQuay, 81 M 311, 
319, 263 P 683. 


See also Roman v. Albert et al., 81 M 
393, 406, 264 P 115. 


The owner of lands mortgaged for a 
large amount conveyed them to a bank 
which subsequently became insolvent. Its 
receiver deeded them to his mother-in-law 
_ for an indeterminate amount of between 
two and five hundred dollars handed him 
by his wife, ostensibly in behalf of her 
mother. In an action to foreclose the 
mortgage, to have the grantee declared 
a trustee of a resulting trust and several 
later conveyances set aside as fraudulent, 
held, that the money paid was that of the 
grantor and that, therefore, the grantee 
at once upon consummation of the trans- 
action became such trustee, her only in- 
terest in the property until she made con- 
veyance thereof being that of a holder 


of the legal title for the benefit of the 
grantor. Humbird et al. v. Arnet et al., 
99 M 499, 510, 44 P 2d 756. 


Created by Operation of Law 


A resulting trust arises by operation of 
law, from the fact that the consideration 
for the purchase of property was paid by, 
or on behalf of, one person, and the title 
thereto taken in the name of another. 
Eisenberg v. Goldsmith, 42 M 563, 573, 113 
Peil2y. 

When a transfer of real property is 
made to one person and the consideration 
therefor is paid by or for another, a trust 
is presumed to result in favor of him by 
or for whom such payment is made; such 
resulting trust is created by operation of 
law, and not by contract, and may be 
proved by parol evidence. McQuay v. 
McQuay, 81 M 311, 319, 263 P 683. 


Declaratory of Common Law 


This statute is but declaratory of the 
common law. Lynch v. Herrig, 32 M 267, 
274, 80 P 240. See Eisenberg v. Gold- 
smith, 42 M 563, 573, 113 P 1127. 


Doctrine Applicable to Personal Property 


Held, that the provision of this section 
declaring that a trust is presumed to re- 
sult in favor of a person by or for whom 
the consideration for the transfer of real 
property is paid by another, being but 
declaratory of the common law ‘under 
which the rule applied as well as the pur- 
chase of personal property, is controlling 
also where the property in question is 
personal. Meagher v. Harrington, 78 M 
457, 469, 254 P 432. 


Effect of Laches 


In an action in ejectment in which 
defendant sought to establish a resulting 
trust in property conveyed to his wife, 
the consideration for which was paid by 
him, held, that by waiting ten years be- 
fore asserting his claim, the wife in the 
interim having secured a divorce, remar- 
ried and died, she in her lifetime paying 
the taxes, rented and in every way treated 
it as her own, he was guilty of such laches 
as precluded his right to appeal to a court 
of equity for relief. Clary v. Fleming, 60 
M 246, 250, 198 P 546. 


See also First State Bank v. Mussigbrod _ 
et al., 83 M 68, 92, 271 P 695. 


Payment Must be Made from Money of 
Beneficiary 


The one fundamental idea running 
through this section is that the money 
paid was in fact the money of the person 
who elaims the existence and benefit of 
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the trust. It is immaterial whether the 
payment was made by him personally or 
for him by another; but in either instance 
the payment must "have been made with 
his money. EHisenberg v. Goldsmith, 42 
M 563, 574, 113 P 1127; Stauffacher v. 
Great Falls FP», 8.5 Co. et al., 99 M 324, 
43 P 2d 647; Humbird et al. v. Arnet et 
al., 99 M 499, 44 P 2d 756. 


wien after the death of a mortgagor 
of real property, the cashier of a bank 
advised his widow to permit the property 
to be sold on foreclosure sale, and that he, 
acting for the bank, would buy it in for 
her benefit, the money so advanced to be 
deemed a loan to her, and she acted upon 
such advice, a resulting trust was created 
in her favor. Marcellus vy. Wright, 51 M 
559, 563, 154 P 714. 


To create a resulting trust in real prop- 
erty, under this section, it is not neces- 
sary that the person for whose benefit a 
conveyance (assignment of sheriff’s cer- 
tificate of sale) is made must pay the 
money; if it is advanced by another for 
or on his behalf it is sufficient. McKen- 
zie v. Evans et al., 96 M 1, 29 P 2d 657. 


Property Acquired with Partnership 
Funds Creates Trust 


Where one of three partners engaged in 
the livestock business acquired patent to 
desert land used in the business and paid 
for it with partnership funds, the land 
was impressed with a resulting trust in 
favor of the three partners. Wilson v. 
Wilson et al., 64 M 533, 543, 210 P 896. 


Time of Payment of Consideration 
Affecting Trust 


To create a resulting trust, the payment 
of the money as the consideration for the 
purchase of the property must have been 


as 
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made at the time or before the legal title 
passed to the party sought to be charged 
in the trust capacity. Lynch v. Herrig, 32 
M 267, 275, 80 P 240; Eisenberg v. Gold- 
smith, 42 M 563, 575, 113 P 1127. 


To raise a resulting trust in land the 
consideration for its purchase must have 
been paid at the time or before the legal 
title to it passed to the party sought to be 
charged in the trust capacity, payments 
made thereafter being insufficient for that 
purpose. MacGinniss Realty Co. v. Hin- 
derager, 63 M 172, 184, 206 P 436. 


While in order to raise a resulting trust, 
the payment of the money as the consid- 
eration for the purchase of the property 
must have been made at the time or before 
the legal title to it passes to the party 
to be charged in the trust capacity, the 
fact that the contract of purchase entered 
into by defendant antedated the passing 
of title some weeks was immaterial. Feeley 
v. Feeley, 72 M 84, 92, 231 P 908. 


The rule that to establish a resulting 
trust in real property the consideration 
must have been paid at the time, or before 
the time, the legal title passes, held to 
have been met where foreign co-owners 
who had executed powers of attorney to 
their resident co-owner claimed a resulting 
trust in their favor in lands exchanged 
by their trustee for others included in a 
mortgage with knowledge of their trust 
character, equity and good conscience de- 
manding that, under the circumstances, 
such consideration as they furnished 
should be considered as furnished in time 
to create a trust. First State Bank v. 
Mussigbrod et al., 83 M 68, 92, 271 P 695. 


References 


In re Estate of Deschamps, 65 M 207, 
212, 212 P 512. 


6786. Purchasers protected. No implied or resulting trust can preju- 
dice the rights of a purchaser or encumbraneer of real property for value 


and without notice of the trust. 


History: En. Sec. 1313, Civ. C. 1895; 
re-en. Sec. 4539, Rev. C. 1907; re-en. Sec. 
6786, R. C. M. 1921. Cal. Civ. C. Sec. 856. 
Field Civ. C. Sec. 284. 


Operation and Effect 


The rule, that a wife has no dower in 
trust property or in estates lost by breach 
of condition, cannot be avoided on the 
theory that the dower right, coming to 
the wife by virtue of marriage, is an 
interest acquired by purchase, and there- 
fore not to be prejudiced by a trust of 
which the wife had no knowledge at the 
time of the marriage. Huffine v. Lincoln, 
52 M 585, 594, 160 P 820. 


Id. If a trust has been established in 


property standing in the name of a hus- 
band, his wife has, prima facie, no dower; 
she can have it only by showing a want 
of notice. 


An attaching creditor is neither a pur- 
chaser nor an encumbrancer of real prop- 
erty for value within the meaning of this 
section, declaring that no resulting trust 
can prejudice the rights of such purchaser 
or encumbrancer; he succeeds to and aec- 
quires only the rights of the debtor at the 
time of the levy, subject to all the rights 
and equities of third persons which are 
capable of being enforced against the judg- 
ment debtor; the rule of caveat emptor 
applies. Stauffacher v. Great Falls P. S. 
Ce. et al., 99 M 324, 43 P 2d 647. 
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6787. For what purposes express trusts may be created. Express 
trusts may be created for any of the following purposes: 

1. To sell real property, and apply or dispose of the proceeds in 
accordance with the instrument creating the trust; 

2. To mortgage or lease real property for the benefit of annuitants 
or other legatees, or for the purpose of satisfying any charge thereon; 

3. To receive the rents and profits of real property, and pay them to 
or apply them to the use of any person, whether ascertained at the time 
of the creation of the trust or not, for himself or for his family, during 
the life of such person, or for any shorter term, subject to the rules of 
sections 6723 to 6759 of this code; or, 

4. To receive the rents and profits of real property, and to accumulate 
the same for the purposes and within the limits prescribed by the sections 
above enumerated. | 

History: En. Sec. 1314, Civ. C. 1895; re-en. Sec. 4540, Rev. C. 1907; re-en. Sec. 6787, 


-R. CGC. M. 1921. Cal. Civ. C. Sec. 857. Based on Field Civ. C. Sec. 285. 


6790 | 
167 P.(2d) 583 | - 


6791 | 
167 P.(2d) 583 


6788. Profits of land liable to creditors in certain cases. When a trust 
is created to receive the rents and profits of real property, and no valid 
direction for accumulation is given, the surplus of such rents and profits, 
beyond the sum that may be necessary for the education and support of 
the persons for whose benefit the trust is created, is liable to the claims 
of the creditors of such person, in the same manner as personal property 
which cannot be reached by execution.  - 


History: En. Sec. 1315, Civ. C. 1895; re-en. Sec. 4541, Rev. C. 1907; re-en. Sec. 6788, 
R. C. M. 1921. Cal. Civ. C. Sec. 859. Field Civ. C. Sec. 287. 


6789. Vested power, execution of. Where a power is vested in several 
persons, all must unite in its execution; but, in case any one or more of 
them are dead, the power may be executed by the survivor or survivors, 
unless otherwise prescribed by the terms of the power. 

History: En. Sec. 1316, Civ. C. 1895; constitute a board and they can act only 


re-en. Sec. 4542, Rev. C..1907; re-en. Sec. as a unit in the disposition of any busi- 
6789, R. C. M. 1921. Cal. Civ. C. Sec. ness of the trust which requires the exer- 


860. Field Civ. C. Sec. 323. cise of judgment or discretion. Petroleum 
, Co. v. G. Campbell-Kevin Synd., 75 M 261 
Operation and Effect 270, 242 P 540. See also Williard et al. 


The trustees are not merely agents who v. Campbell Oil Co. et al., 77 M 30, 40, 
act independently one of another. They 248 P 219. 


6790. Trustees of express trusts to have whole estate. Except as 
hereinafter otherwise provided, every express trust in real property, valid 
as such in its creation, vests the whole estate in the trustees, subject only 
to the execution of the trust. The beneficiaries take no estate or interest 
in the property, but may enforce the performance of the trust. 


History: En. Sec. 1317, Civ. C. 1895; re-en. Sec. 4543, Rev. C. 1907; re-en. Sec. 6790, 
R. C. M. 1921. Cal. Civ. C. Sec. 863. Field Civ. C. Sec. 291. 


6791. Authority of author over trust property. Notwithstanding any- 
thing contained in the last section, the author of a trust may, in its creation, 
prescribe to whom the real property to which the trust relates shall belong, 
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in the event of the failure or termination of the trust, and may transfer 
or devise such property, subject to the execution of the trust. 

History: En. Sec. 1318, Civ. C. 1895; re-en. Sec. 4544, Rev. C. 1907; re-en. Sec. 6791, 
R. C. M. 1921. Cal. Civ. C. Sec. 864. Field Civ. C. Sec. 292. 


6792. Title of grantee of trust property. The grantee or devisee of 
real property subject to a trust acquires a legal estate in the property, as 
against all persons except the trustees and those lawfully claiming under 
them. 

History: En. Sec. 1319, Civ. C. 1895; 
re-en. Sec. 4545, Rev. C. 1907; re-en. Sec. 


6792, R. C. M. 1921. Cal. Civ. C. Sec. 865. 
Field Civ. C. Sec. 293. 


References 
Cited or applied as section 4545, Revised 


Codes, in Barker v. Edwards, 259 Fed. 484, 
489. 

6793. Interests remaining in grantor of express trust. Where an ex: 
press trust is created in relation to real property, every estate not embraced 
in the trust, and not otherwise disposed of, is. left 1 in the author of the trust 
or his successors. 


History: En. Sec. 1320, Civ. C. 1895; re-en. Sec. 4546, Rev. C. 1907; re-en. Sec. 6793, 
R. C. M. 1921. Cal. Civ. C. Sec. 866. Field Civ. C. Sec. 294. 


6794. Transfer by beneficiary of interest in trust forbidden. The ben- 
eficiary of a trust for the receipt of the rents and profits of real property, 


or for the payment of an annuity out of such rents and profits, cannot 
transfer or in any manner dispose of his interest in such trust. 


History: En. Sec. 1321, Civ. C. 1895; re-en. Sec. 4547, Rev. C. 1907; re-en. Sec. 6794, 
R. C. M. 1921. Cal. Civ. C. Sec. 867. Based on Field Civ. C. Secs. 295 and 296. 


6795. Effect of omitting trust in conveyance. Where an express trust 
is created in relation to real property, but is not contained or declared in 
the grant to the trustee, or in an instrument signed by him, and recorded 
in the office with the grant to the trustee, such grant must be deemed 
absolute in favor of purchasers from such trustee without notice, and for 
a valuable consideration. 


History: En. Sec. 1322, Civ. C. 1895; re-en. Sec. 4548, Rev. C. 1907; re-en. Sec. 6795, 
R. GC. M. 1921. Cal. Civ. C. Sec. 869. Based on Field Civ. C. Sec. 297. 


6796. Certain sales, etc., by trustees, void. Where a trust in relation 
to real property is expressed in the instrument creating the estate, every 
transfer or other act of the trustee, in contravention of the trust, is abso- 
lutely void. 


History: En. Sec. 1323, Civ. C. 1895; 
re-en. Sec. 4549, Rev. C. 1907; re-en. Sec. 
6796, R. C. M. 1921. Cal. Civ. C. Sec. 870. 
Field Civ. C. Sec. 298. 


Operation and Effect 


However this section be viewed, it is 
perfectly clear that not all conveyances by 


6797. When estate of trustee to cease. 


such trustees are prima facie void or void- 
able. They are void or voidable only if 
made in contravention of the trust, and 
as this presumably is not the character of 
any given conveyance, the burden is neces- 
sarily upon him who asserts to prove that 
such is its character. Horsky v. McKen- 
nan, 53 M 50, 57, 162 P 376. 


an express trust was created ceases, the estate of the trustee also ceases. 
History: En. Sec. 1324, Civ. C. 1895; re-en. Sec. 4550, Rev. C. 1907; re-en. Sec. 6797, 


R. C. M. 1921. Cal. Civ. C. Sec. 871. 


Field Civ C. Sec. 299. 
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6796 
175 P.(2d) 180 


7 P. 2d 583 
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CHAPTER 63 
POWERS IN RELATION TO REAL PROPERTY 


Section 6798. Definition. 
6799. Who to execute powers. 
6800. Married women. 
6801. Same. 
6802. How executed. 


6798. Definition. A power, as the term is used in this chapter, is an 
authority to do some act in relation to real property, or to the creation or 
revocation of an estate therein, or a charge thereon, which the owner 
granting or reserving such power might himself perform for any purpose. 


History: En. Sec. 1330, Civ. C. 1895; re-en. Sec. 4551, Rev. C. 1907; re-en. Sec. 6798, 
R. C. M. 1921. Field Civ. C. Sec. 302. 


6799. Who to execute powers. A power cannot be executed by any 
person not capable of disposing of real property. 


History: En. Sec. 1331, Civ. C. 1895; re-en. Sec. 4552, Rev. C. 1907; re-en. Sec. 6799, 
R. C. M. 1921. Field Civ. C. Sec. 319. 


6800. Married women. <A married woman may execute a power during 
her marriage, without the coneurrence of her husband, unless otherwise 
prescribed by the terms of the power. 


History: En. Sec. 1332, Civ. C. 1895; re-en. Sec. 4553, Rev. C. 1907; re-en. Sec. 6800, 
R. C. M. 1921. Field Civ. C. Sec. 320. 


6801. Same. No power can be executed by a married woman before 
she attains her majority. 


History: En. Sec. 1333, Civ. C. 1895; re-en. Sec. 4554, Rev. C. 1907; re-en. Sec. 6801, 
R. C. M. 1921. Based on Field Civ. C. Sec. 321. 


6802. How executed. A power can be executed only by a written 
instrument which would be sufficient to pass the estate or interest intended 
to pass under the power, if the person executing the power was the actual 
owner. 


History: En. Sec. 1334, Civ. C. 1895; re-en. Sec. 4555, Rev. C. 1907; re-en. Sec. 6802, 
R. C. M. 1921. Field Civ. C. Sec. 322. 


_ CHAPTER 64 


ALIEN LAND LAW 


Section 6802.1. Definitions. 
6802.2. Alien not to own or take title to land—forfeiture of aliens’ land. 
6802.3. Aliens not to be trustee, executor, administrator or guardian of es- 
tate including land—proviso. 
6802.4. Forfeiture of lands hereafter acquired by aliens—when made. 
6802.5. Mortgage held by alien—forfeiture by state, when made. 
6802.6. Penalties and violations. 
6802.7. Disposal of forfeited lands. 
6802.8. Application of act to property acquired from alien. 


6802.1. Definitions. For the purposes of this act, unless the context 
otherwise requires. 

(a) “Alien” does not include a person eligible to citizenship, or one 
who has in good faith declared his intention to become a citizen of the 
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United States, but does include other aliens or corporations or other organ- 
ized groups of persons a majority of whom or whose capital stock is owned 
or controlled by aliens not eligible for citizenship or a majority of whose 
members are aliens: 


(b) “Land” does not inelude lands containing valuable deposits of 
minerals, metals, iron, coal or fire clay or the necessary land for mills and 
machinery to be used in the development thereof and the manufacture of 
the products therefrom but does include every other kind of land and 
every interest therein and right to the control, possession, use, enjoyment, 
rents, issues or profits thereof except a mortgage and except a right to 
the possession, use or enjoyment of land for a period of not more than 
ten years for a purpose for which an alien is accorded the use of land by 
a treaty between the United States and the country whereof he is a citizen. 

(c) “Land” also includes any share or interest in a corporation or 
other organized group of persons deemed an alien in this act which has 
title to land either heretofore or hereafter acquired ; 


(d) To “own” means to have the legal or equitable title to or the 
right to any benefit of; 


(e) “Title” ineludes every kind of legal or equitable title; 

(f) Ownership of or title to land acquired by inheritance or in good 
faith either under mortgage or in the ordinary course of justice in the 
collection of debts, or acquired by a female citizen. afterwards expatriated 
by marriage to an alien, is excluded; 

(¢g) “Inheritance” includes devise ; 

(h) “Mortgage” includes every kind of lien upon lands; 

(1 )yi tek mortgage of land under which an alien is entitled before default 


to any control, possession, use or enjoyment of the land, is an absolute 
conveyanee ; | 


(j) “Person” includes an individual, partnership, corporation or any 
other organized group of persons; and 


(k) To “own” also means to have or hold any contract or agreement 
with the owner or possessor of land whereby the holder of such contract 
or agreement is required or permitted to possess, use or occupy such land. 

History: En. Sec. 1, Ch. 58, L. 1923. 


6802.2. Alien not to own or take title to land—forfeiture of aliens’ land. 
An alien shall not own land or take or hold title thereto. No person shall 
take or hold land or title to land for an alien. Land now held by or for 
aliens in violation of the constitution of the state is forfeited to and 
declared to be the property of the state. Land hereafter conveyed to or 
for the use of aliens in violation of the constitution or of this act shall 
thereby be forfeited to and become the property of the state. Nothing 
herein contained shall be construed to destroy or lhmit existing or vested 
‘rights of any person at the time of the passage of this act. 

History: En. Sec. 2, Ch. 58, L. 1923. 


6802.3. Aliens not to be trustee, executor, administrator or guardian 
of estate including land—proviso. An alien is not qualified to be trustee 
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under a will, executor, administrator or guardian, if any part of the estate 
is land; provided, an alien now lawfully acting in such capacity may con- 
tinue for not more than two years. | 

History: En. Sec. 3, Ch. 58, L. 1923. 


6802.4. Forfeiture of lands hereafter acquired by aliens—when made. 
If hereafter an alien acquires land by inheritance or in good faith either 
under mortgage or in the ordinary course of justice in the collection of 
debts and, remaining an alien, hold the same for more than twelve years 
from the date title was so acquired or control or possession taken, the land 
shall be forfeited to the state. 


History: En. Sec. 4, Ch. 58, L. 1923. 


6802.5. Mortgage held by alien—forfeiture by state, when made. If an 
alien, claiming or holding under a mortgage, has control, possession, use 
or enjoyment of the mortgaged land, the obligations secured by the mortgage 
shall be deemed matured and the mortgage shall be foreclosed; and if the 
land be not sold under foreclosure within three years after the alien has 
obtained control, possession, use .or enjoyment, the mortgage and the obli- 
gation thereby secured shall be forfeited to the state and shall be foreclosed 
for the use of the state. 


History: En. Sec. 5, Ch. 58, L. 1923. - 


6802.6. Penalties and violations. Whoever 
(a) Knowingly transfers or conveys land or title to land to an alien; or 
(b) Knowingly takes land or title to land in trust for an alien; or 


(¢) Holding in trust for an alien land or title to land, either heretofore 
or hereafter acquired, fails for thirty days after acquiring knowledge or 
notice that he holds in trust for an alien to disclose the fact to the attorney 
general or the prosecuting attorney of the county where the land is 
situated ; or 

(d) Beimg an alien and having a title to land or control, possession, 
use or enjoyment of land, whether heretofore or hereafter acquired, refuses 
to disclose to the attorney general or the prosecuting attorney of the county 
where the land is situated the nature and extent of his interest in and title 
to the land; or 

(e) Being an officer or agent of a corporation or other organized group 
of persons which has title to land or control, possession, use or enjoyment 
of land, whether heretofore or hereafter acquired, refuses to disclose to 
the attorney general or the prosecuting attorney of the county where 
the land is situated the nature and extent of his interest in and title to the 
land; or 

(f) Being an officer or agent of a corporation or other organized group 
of persons which has title to land or control, possession, use or enjoyment 
of land, whether heretofore or hereafter acquired, refuses to disclose to 
the attorney general or the prosecuting attorney of the county where the 
land is situated the nature and extent of the interest of persons not citizens 
of the United States in the corporation or other organized group of per- 
sons; or 
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(g) Being an officer or agent of a corporation or other organized 
group of persons which holds in trust for an alien title to land or control 
or possession of land, whether heretofore or hereafter acquired, refuses to 
disclose to the attorney general or the prosecuting attorney of the county 
where the land is situated the nature and extent of the alien’s interest in 
and title to the land; or 

(h). Wilfully counsels, aids or abets another in violating or evading 
this act, 


Is guilty of a misdemeanor and punishable by a fine of not less than 
one hundred dollars ($100.00) or more than one thousand dollars ($1,000.00) 
or six months in jail or both such fine and imprisonment. 


History: En. Sec. 6, Ch. 58, L. 1923. 


6802.7. Disposal of forfeited lands. Property forfeited to the state by 
this act shall inure to the permanent common school fund and be managed 
and disposed of accordingly. : 


History: En. Sec. 7, Ch. 58, L. 1923. 


6802.8. Application of act to property acquired from alien. This act 
shall not impair any title or right heretofore or hereafter acquired from or 
derived through an alien in good faith and for value by a person not under 
an alien’s disability. 


History: En. Sec. 8, Ch. 58, L. 1923. 


CHAPTER 65 


LAW GOVERNING—KINDS OF PERSONAL 
PROPERTY 


PERSONAL PROPERTY 


Section 6803. By what law governed. 
6804. Things in action defined. 
6805. Transfer and survivorship. 
6806. How far the subject of ownership. 
6807. Joint authorship. 
6808. Transfer. 
6809. Effect of publication. 
6810. Subsequent inventor, author, ete. 
6811. Private writings. 
6812. Trade-marks and signs. 
6813. Good-will of business. 
6814. Good-will transferable. 
6815. Title deeds. 


6803. By what law governed. If there is no law to the contrary, in the 
place where personal property is situated, it is deemed to follow the person 
of its owner, and is governed by the law of his domicile. 


History: En. Sec. 1340, Civ. C. 1895; re-en. Sec. 4556, Rev. C. 1907; re-en. Sec. 6803, 
R. C. M. 1921. Cal. Civ. C. Sec. 946. Field Civ. C. Sec. 364. 


6804. Things in action defined. A thing in action is a right to recover 
money or other personal property by a judicial proceeding. 


History: En. Sec. 1350, Civ. C. 1895; Operation and Effect 
re-en. Sec. 4557, Rev. C. 1907; re-en. Sec. 
6804, R. C. M. 1921. Cal. Civ. C. Sec. 953. Transaction between plaintiffs and de- 
Based on Field Civ. C. Sec. 366. fendants held to amount to an assignment 
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6809 


rel. matter | 


L. 39 c. 123 | 


secs. 1-12 
pp. 250-253 


| 
| 
| 
| 


6805-6809 


of a chose in action, and that judgment 
for plaintiff was proper. Parnell v. Dav- 
enport, 36 M 571, 573, 93 P 939. 

A eause of action is the right which a 
party has to institute a judicial proceed- 
ing, and if the relief sought is the recovery 
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of money, the cause of action is desig- 
nated a “thing” or “chose in action,” 
which is personal property and therefore 
subject to seizure and sale in satisfaction 
of a judgment. State ex rel. Coffey v. 
District Court, 74 M 355, 358, 240 P 667. 


6805. Transfer and survivorship. A thing in action, arising out of 


the violation of a right of property, or out of an obligation, may be 
transferred by the owner. Upon the death of the owner it passes to his 
personal representatives, except where, in the cases provided in the Code 


of Civil Procedure, it passes to his devisees or successor in office. 


History: En. Sec. 1351, Civ. C. 1895; 
re-en. Sec. 4558, Rev. C. 1907; re-en. Sec. 
6805, R. C. M. 1921. Cal. Civ. C. Sec. 
954. Field Civ. C. Sec. 367. 


Operation and Effect 


The right to recover damages with inter- 
est for the negligent destruction of prop- 
erty by fire is assignable, and passes by 
subrogation to an insurance company to 
the extent of the proportion of the loss 
paid by it to the owner of the property 
destroyed. Caledonia Ins. Co. v. Northern 
Pacific Ry. Co., 32 M 46, 49, 79 P 544. 


See Gaugler v. Chicago M. & P. S. Ry. 
Co., 197 Fed. 79, 83. 

Things in action, or rights arising out 
of obligations, are assignable as a general 
rule, non-assignability being the exception, 
and the transfer may be made without 
writing whenever a writing is not express- 
ly required by statute. Flinner v. Mc- 
Vay, 37 M 306, 313, 96 P 340. See Wimns- 
low v. Dundom, 46 M 71, 82, 125 P 136. 


References 


Cited or applied as section 4558, Civil 
Code, in Parnell v. Davenport, 36 M 571, 
573, 93 P 939. | 


6806. How far the subject of ownership. The author of any product 


of the mind, whether it is an invention, or a composition in letters or art, 
or a design, with or without delineation, or other graphical representation, 
has an exclusive ownership therein, and in the representation or expression 
thereof, which continues so long as the product and the representations or 
expressions thereof made by him remain in his possession. | 


History: En. Sec. 1360, Civ. C. 1895; re-en. Sec. 4559, Rev. C. 1907; re-en. Sec. 6806, 
R. C. M1921. (Cal Civ. C. Sec. 980. Field Civ. C. Sec. 429. 


6807. Joint authorship. Unless otherwise agreed, a product of the 
mind in the production of which several persons are jointly concerned, is 
owned by them as follows: 

1. If the product is single, in equal proportions. 

2. If it is not single, in proportion to the contribution of each. 


History: En. Sec. 1361, Civ. C. 1895; re-en. Sec. 4560, Rev. C. 1907; re-en. Sec. 6807, 
R. C. M. 1921. Cal. Civ. C. Sec. 981. Field Civ. C. Sec. 430. 


6808. Transfer. The owner of any product of the mind, or of any 
representation or expression thereof, may transfer his property in the same. 


History: En. Sec. 1362, Civ. C. 1895; re-en. Sec. 4561, Rev. C. 1907; re-en. Sec. 6808, 
R. C. M. 1921. Cal. Civ. C. Sec. 982. Field Civ. C. Sec. 431. 


6809. Effect of publication. If the owner of a product of the mind 
intentionally makes it public, a copy or reproduction may be made public 
by any person, without responsibility to the owner, so far as the law of 
this state is concerned. 


History: En. Sec. 1363, Civ. C. 1895; re-en. Sec. 4562, Rev. C. 1907; re-en. Sec. 6809, 
R. C. M. 1921. Cal. Civ. C. Sec. 983. Field Civ. C. Sec. 432. 
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6810. Subsequent inventor, author, etc. If the owner of a product of... 
the mind does not make it public, any other person subsequently and}, 37 wetter 
originally producing the same thing has the same right therein as thei "3. 255 
prior author, which is exclusive to the same extent against all persons 
except the prior author, or those claiming under him. 


History: En. Sec. 1364, Civ. C. 1895; re-en. Sec. 4563, Rev. C. 1907; re-en. Sec. 6810, 
R. C. M. 1921. Cal. Civ. C. Sec. 984. Field Civ. C. Sec. 433. 


6811 

rel. matter 
Vivoo €: tad 
secs. 1-12 
pp. 250-253 


6811. Private writings. Letters and other private communications in 
writing belong to the person to whom they are addressed and delivered; 
but they cannot be published against the will of the writer, except by 
authority of law. 


History: En. Sec. 1365, Civ. C. 1895; re-en. Sec. 4564, Rev. C. 1907; re-en. Sec. 6811, 
R. C. M. 1921. Cal. Civ. C. Sec. 985. Field Civ. C. Sec. 434. 


6812. Trade-marks and signs. One who produces or deals in a particu- 
lar thing, or conducts a particular business, may appropriate to his ex- 
elusive use, as a trade-mark, any form, symbol, or name which has not been 
so appropriated by another, to designate the origin or ownership thereof; 
but he cannot exclusively appropriate any designation, or part of a desig- 
nation, which relates only to the name, quality, or the description of the 
thing or business, or the place where the thing is produced, or the business 
is carried on. 


History: En. Sec. 1370, Civ. C. 1895; re-en. Sec. 4565, Rev. C. 1907; re-en. Sec. 6812, 
R. C. M. 1921. Cal. Civ. C. Sec. 991. Based on Field Civ. C. Sec. 435. 


6813. Good-will of business. The good-will of a business is the ex- 
pectation of continued public patronage, but it does not include a right 
to use the name of any person from whom it was acquired. 


History: En. Sec. 1371, Civ. C. 1895; ble. Esselstyn v. Holmes, 42 M 507, 516, 
Te-en. Sec. 4566, Rev. C. 1907; re-en. Sec. 114 P 118. 
6813, R. C. M. 1921. Cal. Civ. C. Sec. 992. References 


Field Civ. C. Sec. 436. 
Cited or applied as section 4566, Revised 


Operation and Effect 


The good-will of a business is intangi- 


6814. Good-will transferable. 
transferable like any other. 


History: En. Sec. 1372, Civ. C. 1895; 
re-en. Sec. 4567, Rev. C. 1907; re-en. Sec. 
6814, R. C. M. 1921. Cal. Civ. C. Sec. 993. 
Field Civ. C. Sec. 437. 


Operation and Effect 


Codes, in Wylie et al. v. Wylie P. C. Co.,, 
57 M 115-118, 187 P 279. 


The good-will of a business is property, 


Although the good-will of a business is 
intangible, it is property capable of trans- 
fer, and the owner thereof is entitled to 
the same protection in its exclusive enjoy- 
ment as he is in that of his tangible pos- 


sessions. Esselstyn v. Holmes, 42 M 507, 
Where a debtor transferred his stock of 516, 114 P 118. 
goods by an itemized bill of sale, which chp volte: 


did not include the good-will of the busi- 
ness, evidence as to the value of the good- 
will was inadmissible on an issue of fraud 
toward creditors in the conveyance. Yoder 
v. Reynolds, 28 M 183, 193, 72 P 417. 


6815. Title deeds. 


and which are not kept in a public office as a record pursuant to, law, !*° 
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ACQUISITION OF PROPERTY 


Ch. 65, 66 


belong to the person in whom, for the time being, such title may be vested, 


and pass with the title. 


History: En. Sec. 1373, Civ. C. 1895; re-en. Sec. 4568, Rev. C. 1907; re-en. Sec. 6815, 
R. C. M. 1921. Cal. Civ. C. Sec. 994. Field Civ. C. Sec. 438. 


CHAPTER 66 
ACQUISITION OF PROPERTY—BY OCCUPANCY 


Section 6816. 
6817. 
6818. 


Property—how acquired. 
Simple occupancy. 
Prescription. 


6816. Property—how acquired. Property is acquired by: 


Occupancy ; 
Accession ; 
Transfer ; 
Will! or 

5. Suecession. 


History: En. Sec. 1380, Civ. C. 1895; 
re-en. Sec. 4569, Rev. C. 1907; re-en. Sec. 
6816, R. C. M. 1921. Cal. Civ. C. Sec. 1000. 


Be ders ee 


References 


Hoppen v. Long, 74 M 558, 562, 241 P 
636. 


6817. Simple occupancy. Occupancy for any period confers a title 
sufficient against all except the state and those who have title by prescrip- 


6817 ion, accession, transfer, will, or succession. 
103 P. (2a) 145) 


| History: En. Sec. 1390, Civ. C. 1895; re-en. Sec. 4570, Rev. C. 1907; re-en. Sec. 6817, 
R. C. M. 1921. Cal. Civ. C. Sec. 1006. Field Civ. C. Sec. 440. 


seed (2a) 145 6818. Prescription. Occupancy for the period prescribed by the Code 
of Civil Procedure as sufficient to bar an action for the recovery of the 
property confers a title thereto, denominated a title by prescription, which 


is sufficient against all. 


History: En. Sec. 1391, Civ. C. 1895; 
re-en. Sec. 4571, Rev. C. 1907; re-en. Sec. 
6818, R. C. M. 1921. Cal. Civ. C. Sec. 1007. 
Field Civ. C. Sec. 441. 


Applies to Easements 


The title to an easement, though ac- 
quired by prescription, is as effective as 
though it had been evidenced by deed. 
Babcock v. Gregg, 55 M 317, 322, 178 P 
284. 


This section, defining “title by pre- 


scription,” applies to an easement in real 


property as well as to the fee. Groshean 
et al. v. Dillmont Realty Co., 92 M 227, 
240, 12 P 2d 273. 


Continuous Use 


Adverse user of an irrigating ditch 
whenever use of it was necessary, un- 
interrupted by the owner of the servient 
estate, was continuous and uninterrupted, 
continuous use not necessarily implying 
constant use and continuity of use de- 


pending altogether upon the nature and 
character of the right claimed. Hays v. 
De Atley et al., 65 M 558, 562, 212 P 
296. 


Elements 


If a defendant in ejectment proves ad- 
verse possession, in himself and in his 
predecessor, for the required statutory 
period, he shows a title absolutely in him- 
self to the disputed land. Rude v. Mar- 
shall, 54 M 27, 30, 166 P 298. 


The occupancy of land for the period of 
ten years which under this section ripens 
into title by prescription must be such 
as will constitute adverse possession, i. e., 
actual, visible, hostile and continuous pos- 
session for the full period; the claim of 
the possessor must invade the title of the 
owner and be so brought home to him 
that he is in a position to institute action 
for possession at all times during the 
entire ten-year period; otherwise the pos- 
session is deemed to have been under and 
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in subordination to the legal title. Fergu- 
son v. Standley, 89 M 489, 499, 300 P 245. 

Mere possession of real property, no 
matter how exclusive and complete, is not 
sufficient to create a title by prescrip- 
tion; to create such a title the possession 
must have been adverse; otherwise it will 
be deemed to have been in subordination 
to the legal title. Le Vasseur v. Roullman 
et al., 93 M 552, 556, 20 P 2d 250. 

Id. The possession of realty, to be “ad- 
verse,’ must be actual and visible, exclu- 
sive, hostile and continued for a period 
of ten years; it must be open and noto- 
rious, or be of such a character as to raise 
a presumption of notice, or so patent that 
the owner could not be deceived; the claim 
of the possessor must be so brought home 
to the owner as to enable the latter to 
institute action for possession at all times 
during the running of the statute of lim- 
itations. 


Exclusive Use 


The fact that plaintiff in his complaint 
claimed the right to use the ditch to the 
extent of one-half of its capacity only, 
conceding to defendants the right to use 
the other half, did not have the effect 
of destroying his allegation that his use 
was exclusive, the word “exclusive” in such 
a case meaning, not that others had no 
rights in it, but that his right to its use was 
not dependent on the like right in others 
and that their use did not interfere with 
his. Hays v. De Atley et al., 65 M 558, 
562, 212 P 296. 

This section authorizes acquisition of 
title by prescription to an easement, such 
title being as effective as though evi- 
denced by a deed; the occupancy of the 
land in such a case does not divest the 
servient owner of title to the land over 
which it extends and need be continuous 
only in the same sense that the claimant 
exercise his. right without interference 
at such times as he has need of the use; 
it need not be exclusive so long as the 
right does not depend upon a like right 
in others. Ferguson v. Standley, 89 M 
489, 499, 300 P 245. 


Nature of Title 


The title to an easement acquired by 
prescription is as effective as though 
evidenced by a deed. Stetson v. Young- 
quist et al., 76 M 600, 606, 248 P 196. 

See also Groshean et al. v. Dillmont 
Realty Co., 92 M 227, 240, 12 P 2d 273. 


Pleading 


In an action to quiet title to an easement 
by prescription in a ditch across defend- 
ants’ land, the complaint alleging, inter 
alia, that plaintiff’s possession had for 
more than ten years been continuous and 
exclusive was sufficient as. against the 
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objection that it was defective in not al- 
leging that it was also peaceable, the 
words “continuous” and exclusive” com- 
prehending the meaning of “peaceable.” 
Hays v. De Atley et al., 65 M 558, 562, 
212 P 296. 

One claiming a ditch right over an- 
other’s land by adverse user must not 
only be able to show an open, notorious, 
exclusive and hostile possession of the 
easement claimed but also that his pos- 
session was continued and uninterrupted 
for the full statutory period of ten years; 
if possession be broken it ceases to be 
effectual, since, as soon as a break oc- 
curs, the law restores the constructive 
possession of the owner. Scott v. Jardine 
Gold Min. & Mill. Co., 79 M 485, 493, 257 
P 406. 


Prescription to Establish Highway 


This. section appears to recognize the 
doctrine that adverse use by the publie for 
the period named in the statute of limita- 
tions will establish a highway by pre- 
scription, but the title will be confined to 
the very way traveled during the period, 
unless an attempt has been made by the 
proper authorities to erect a highway, 
when the extent of the title will be mea- 
sured by the claim exhibited by the pro- 
ceedings. State v. Auchard, 22 M 14, 16, 
55. We aooL : 


Presumption 


Where the claimant of a ditch right. by 
prescription over the lands of another has 
shown an open, visible, continuous and un- 
molested use of the lands for a period 
sufficient to acquire title by adverse pos- 
session, his use will be presumed to have 
been adverse and under a claim of right 
and not by license, the burden of over- 
coming such presumption being upon the 
owner of the servient estate. Glantz v. 
Gabel, 66 M 184, 212 P 858. 


- Tacking of Prescriptive Periods 


In an action seeking confirmation of 
an easement acquired by prescription, con- 
tention that the doctrine of “tacking” of 
prescriptive periods is inapplicable where 
no mention is made of the right claimed in 
the various deeds to the property may 
not be sustained, the doctrine being per- 
missible when there is a privity between 
the successive users of the easement, and 
there is a sufficient privity as to the in- 
choate easement if the enjoyment thereof 
was continuous and under the same claim 
of title. Groshean et al. v.. Dillmont 
Realty Co., 92 M 227, 240, 12 P 2d 273. 


References 


Kester v. Amon et al., 81M 1, 261 P 288; 
Miner v. Cook et al., 87 M 500, 504, 288 
P 1016, | 
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CHAPTER 67 


ACQUISITION OF REAL PROPERTY BY ACCESSION—FIXTURES—BANKS OF 
STREAMS—ISLANDS 


Section 6819. Fixtures. 
6820. Alluvion. 
6821. Sudden removal of bank. 
6822. Islands, in navigable streams. 
6823. In unnavigable streams. 
6824. Islands formed by division of stream. 
6825. Fixtures—removal of by tenant. 


6819. Fixtures. 


When a person affixes his property to the land of 


another, without an agreement permitting him to remove it, the thing 
affixed, except as provided in section 6825, belongs to the owner of the 
land, unless he chooses to require the former to remove it. 


History: En. Sec. 1400, Civ. C. 1895; 
re-en. Sec. 4572, Rev. C. 1907; re-en. Sec. 
6819, R. C. M. 1921. Cal. Civ. C. Sec. 1013. 
Based on Field Civ. C. Sec. 442. 


Operation and Effect 


A person who enters upon and_volun- 
tarily constructs a bridge so as to connect 
portions of an existing public highway 
separated by a river is not the owner of 
the bridge, because to all intents and pur- 
poses it belongs to the public. State ex 
rel. Donlan v. Board of Commrs., 49 M 
517, 523, 143 P 984. 


Whether rails furnished by a railroad 
company to a mining company and laid 


6820. Alluvion. 


by the latter upon its property to serve 
its own purposes were trade fixtures 
within the meaning of this section, de- 
pends upon the relation existing between 
the parties at the time they were laid and 
their intention with respect to them. 
Smelting ete. Co. v. Railway Co., 62 M 
281, 292, 205 P 224, 


Where one places a fence on the land 
of another without an agreement permit- 
ting him to do so, it belongs to the owner 
of the land unless he chooses to require 
him to remove it, the presumption, dis- 
putable in nature, being that one in pos- 
session of land is also the owner of the 
fixtures thereon. Schmuck v. Beck, 72 M 
606, 614, 234 P 477. 


Where, from natural causes, land forms by imper- 


ceptible degrees upon the bank of a river or stream, navigable or not 
33 F. Supp. 337 navigable, either by accumulation of material or by the recession of the 
stream, such land belongs to the owner of the bank, subject to any existing 


right-of-way over the bank. 


History: En. Sec. 1401, Civ. C. 1895; 
re-en. Sec. 4573, Rev. C. 1907; re-en. Sec. 
6820, R. C. M. 1921. Cal. Civ. C. Sec. 
1014. Field Civ. C. Sec. 443. 


Operation and Effect 


Under this section and section 6823, 
R. C. M. 1921, accreted lands, that is, addi- 


6821. Sudden removal of bank. 


tions to the area of real estate from the 
gradual deposit by water of solid mate- 
rial, whether mud, sand, or sediment, pro- 
ducing dry land which before was covered 
by water, along the banks of a navigable 
or unnavigable stream, belong to the ri- 
parian owner. Bode v. Rollwitz et al., 60 
M 481, 491, 199 P 688. 


If a river or stream, navigable or 


not navigable, carries away, by sudden violence, a considerable and dis- 
tinguishable part of a bank, and bears it to the opposite bank, or to 
another part of the same bank, the owner of the part carried away may 
reclaim it within a year after the owner of the land to which it has been 
united takes possession thereof. 


History: En. Sec. 1402, Civ. C. 1895; re-en. Sec. 4574, Rev. C. 1907; re-en. Sec. 6821, 
R. C. M. 1921. Cal. Civ. C. Sec. 1015. Field Civ. C. Sec. 444. 
6822. Islands, in navigable streams. Islands and aceumulations of 
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land, formed in the beds of streams which are navigable, belong to the 


state, if there is no title or prescription to the contrary. 
History: En. Sec. 1403, Civ. C. 1895; re-en. Sec. 4575, Rev. C. 1907; re-en. Sec. 6822, 
R. C. M. 1921. Cal. Civ. C. Sec. 1016. Field Civ. C. Sec. 445. ; 


6823. In unnavigable streams. An island, or accumulation of land, 
formed in a stream which is not navigable, belongs to the owner of the 
shore on that side where the island or accumulation is formed; or, if not 
formed on one side only, to the owners of the shore on the two sides, 
divided by an imaginary line drawn through the middle of the river. 


History: En. Sec. 1404, Civ. C. 1895; 
re-en. Sec. 4576, Rev. C. 1907; re-en. Sec. 
6823, R. C. M. 1921. Cal. Civ. C. Sec. 1017. 
Field Civ. C. Sec. 446. , 


gradual deposit by water of solid material, 
whether mud, sand or sediment, producing 
dry land which before was covered by 
water, along the banks of a navigable or 


unnavigable stream, belong to the ripa- 
rian owner. Bode v. Rollwitz et al., 60 M 
481, 491, 199 P 688. 


Under section 6820, R. C. M. 1921, and 
this section accreted lands, that is, addi- 
tions to the area of real estate from the 

6824. Islands formed by division of stream. If a stream, navigable or 
not navigable, in forming itself a new arm, divides itself and surrounds 
land belonging to the owner of the shore, and thereby forms an island, 


the island belongs to such owner. 
History: En. Sec. 1405, Civ. C. 1895; re-en. Sec. 4577, Rev. C. 1907; re-en. Sec. 6824, 
R. C. M. 1921. Cal. Civ. C. Sec. 1018. Field Civ. C. Sec. 447. 


6825. Fixtures—removal of by tenant. A tenant may remove from 
the demised premises, any time during the continuance of his term, anything 
affixed thereto for purposes of trade, manufacture, ornament, or domestic 
use, if the removal can be effected without injury to the premises, unless 
the thing has, by the manner in which it is affixed, become an integral part 
of the premises. 


History: En. Sec. 1406, Civ. C. 1895; 
re-en. Sec. 4578, Rev. C. 1907; re-en. Sec. 
6825, R. C. M. 1921. Cal. Civ. C. Sec. 1019. 


References 


Smelting ete. Co. v. Railway Co., 62 M 
281, 205 P 224; Schmuck v. Beck, 72 M 
606, 615, 234 P 477; Story Gold Dredging 
Co. v. Wilson, 99 M 347, 42 P 2d 1003. 


CHAPTER 68 
ACQUISITION OF PERSONAL PROPERTY BY ACCESSION—UNION OF PARTS 


Section 6826. Accession by uniting several things. 


6827. Principal part, what deemed to be. 

6828. Same—the more valuable or bulky. 

6829. Uniting materials and workmanship. 

6830. Common proprietorship in thing formed. 

6831. Materials of several owners. 

6832. Wilful trespassers. 

6833. Owner may elect between the thing and its value. 
6834. Wrongdoer liable in damages. 


6826. Accession by uniting several things. When things belonging to 
different owners have been united so as to form a single thing, and cannot 
be separated without injury, the whole belongs to the owner of the thing 
which forms the principal part; who must, however, reimburse the value 


of the residue to the other owner, or surrender the whole to him. 
History: En. Sec. 1410, Civ. C. 1895; re-en. Sec. 4579, Rev. C. 1907; re-en. Sec. 6826, 
R. C. M. 1921. Cal. Civ. C. Sec. 1025. Field Civ. C. Sec. 449. 
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6827. Principal part, what deemed to be. That part is deemed to be 
the principal to which the other has been united only for the use, ornament, 
or completion of the former, unless the latter is the more valuable, and 
has been united without the knowledge of its owner, who may, in the 
latter case, require it to be separated and returned to him, although some 
injury should result to the thing to which it has been united. 


History: En. Sec. 1411, Civ. C. 1895; re-en. Sec. 4580, Rev. C. 1907; re-en. Sec. 6827, 
R. C. M. 1921. Cal. Civ. C. Sec. 1026. Field Civ. C. Sec. 450. 


6828. Same—the more valuable or bulky. If neither part can be con- 
sidered the principal, within the rule prescribed by the last section, the 
more valuable, or, if the values are nearly equal, the most eonaideradie in 
bulk, is to be deemed the principal part. 


History: En. Sec. 1412, Civ. C. 1895; re-en. Sec. 4581, Rev. C. 1907; re-en. Sec. 6828, 
R. C. M. 1921. Cal. Civ. C. Sec. 1027. Field Civ. C. Sec. 451. 


6829. Uniting materials and workmanship. If one makes a thing from 
materials belonging to another, the latter may claim the thing on reim- 
bursing the value of the workmanship, unless the value of the workmanship 
exceeds the value of the materials, in which case the thing belongs to the 
maker, on reimbursing the value of the materials. 


History: En. Sec. 1413, Civ. C. 1895; re-en. Sec. 4582, Rev. C. 1907; re-en. Sec. 6829, 
R. C. M. 1921. Cal. Civ. C. Sec. 1028. Field Civ. C. Sec. 452. 


6830. Common proprietorship in thing formed. Where one has made 
use of materials which in part belong to him and in part to another, in 
order to form a thing of a new description; without having destroyed any 
of the materials, but in such a way that they cannot be separated without 
inconvenience, the thing formed is common to both proprietors; in propor- 
tion, as respects the one, of the materials belonging to him, and as respects 
the other, of the materials belonging to him and the price of his workman- 
ship. 

History: En. Sec. 1414, Civ. C. 1895; re-en. Sec. 4583, Rev. C. 1907; re-en. Sec. 6830, 
R. C. M. 1921. Cal. Civ. C. Sec. 1029. Field Civ. C. Sec. 453. 


6831. Materials of several owners. - When a thing has been formed by 
the admixture of several materials of different owners, and neither can be 
considered the principal substance, an owner without whose consent the 
admixture was made may require a separation, if the materials can be 
separated without inconvenience. If they cannot be thus separated, the 
owners acquire the thing in common, in proportion to the quantity, quality, 
and value of their materials; but if the materials of one were far superior 
to those of the others, both in quantity and value, he may claim the thing 
on reimbursing to the others the value of their materials. 


History: En. Sec. 1415, Civ. C. 1895; re-en. Sec. 4584, Rev. C. 1907; re-en. Sec. 6831, 
R. C. M. 1921. Cal. Civ. C. Sec. 1030. Field Civ. C. Sec. 454. 


6832. Wilful trespassers. The foregoing sections of this article are 
not applicable to cases in which one wilfully uses the materials of another 
without his consent; but, in such cases, the product belongs to the owner 
of the material, if its identity can be traced. 


History: En. Sec. 1416, Civ. C. 1895; re-en. Sec. 4585, Rev. C. 1907; re-en. Sec. 6832, 
R. C. M. 1921. Cal. Civ. C. Sec. 1031. Field Civ. C. Sec. 455. 
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6833. Owner may elect between the thing and its value. In all cases 
where one whose material has been used without his knowledge, in order 
to form a product of a different description, can claim an interest in such 
product, he has an option to demand either restitution of his material in 
kind, in the same quantity, weight, measure, and quality, or the value 
thereof; or, where he is entitled to the product, the value thereof in place 
of the product. 


History: En. Sec. 1417, Civ. C. 1895; re-en. Sec. 4586, Rev. C. 1907; re-en. Sec. 6833, 
R. C. M. 1921. Cal. Civ. C. Sec. 1032. Field Civ. C. Sec. 456. 


6834. Wrongdoer liable in damages. One who wrongfully employs 
materials belonging to another is hable to him in damages, as well as under 
the foregoing provisions of this chapter. 


History: En. Sec. 1418, Civ. C. 1895; re-en. Sec. 4587, Rev. C. 1907; re-en. Sec. 6834, 
R. C. M. 1921. Cal. Civ. C. Sec. 1033. Field Civ. C. Sec. 457. 


CHAPTER 69 


ACQUISITION OF PROPERTY BY TRANSFER—GRANTS AND THEIR 
INTERPRETATION 


Section 6835. Transfer defined. 
6836. Voluntary transfer. 
6837. What may be transferred. 
6838: Possibility. 
6839. Right of re-entry can be transferred. 
6840. Owner ousted of possession may transfer. 
6841. When oral. 
6842. Grant defined. 
6843. Delivery necessary. 
6844. Date. 
6845. Delivery to grantee is necessarily absolute. 
6846. Delivery in escrow. 
6847. Surrendering or canceling grant does not reconvey. 
6848. Constructive delivery. 
6849. Grants—how interpreted. 
6850. Limitations—how controlled. 
6851. Recitals—when resorted to. 
6852. Interpretation against grantor. 
6853. Irreconcilable provisions. 
6854. Meaning of “heirs” and “issue” in certain remainders, 
6855. Words of inheritance unnecessary. 
6856. What title passes. 
6857. Incidents. 
6858. Grant may inure to bénefit of stranger. 


6835. Transfer defined. Transfer is an act of the parties, or of the ,q.. 
law, by which the title to property is conveyed from one living person to 160 P.2d 499 
another. 


History: En. Sec. 1430, Civ. C. 1895; References 
re-en. Sec. 4588, Rev. C. 1907; re-en. Sec. Genzberger v. Adams, 62 M 430, 435, 
6835, R. C. M. 1921. Cal. Civ. C. Sec. 1039. 905 P 658; Franzke v. Fergus County et 
Field Civ. C. Sec. 458. al., 76 M 150, 153, 245 P 962; Department 


of Agriculture, ete., v. DeVore, 91 M 47, 
54, 6 P 2d 125. 


6836. Voluntary transfer. A voluntary transfer is an executed con- 
tract subject to all rules of law concerning contracts in general; except 
that a consideration is not necessary to its validity. 
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History: En. Sec. 1431, Civ. C. 1895; 
re-en. Sec. 4589, Rev. C. 1907; re-en. Sec. 
6836, R. C. M. 1921. 
1040. Field Civ. C. Sec. 459. 


6837. What-may be transferred. 


Cal. Civ. C. Sec. 
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References 


Franzke v. Fergus County et al., 76 M 


150, 153, 245 P 962. 


Property of any kind may be trans- 


ferred, except as otherwise provided by this chapter. 


History: En. Sec. 1440, Civ. C. 1895; 
re-en. Sec. 4590, Rev. C. 1907; re-en. Sec. 
6837, R. C. M. 1921. Cal. Civ. C. Sec. 1044. 
Field Civ. C. Sec. 460. 


Operation and Effect 


A judgment is assignable, and a bank- 


ing corporation may transfer one owned 
by it just as it may sell bonds or other 
securities of which it has become the 
owner in the ordinary course of business. 
Genzberger v. Adams, 62 M 430, 435, 205 
P 658. 


6838. Possibility. A mere possibility, not coupled with an interest, 


cannot be transferred. 


History: En. Sec. 1441, Civ. C. 1895; 
re-en. Sec. 4591, Rev. C. 1907; re-en, Sec. 
6838, R. C. M. 1921. Cal. Civ. C. Sec. 
1045. Field Civ. C. Sec. 461. 


i Operation and Effect 


This section being identical in terms 
with a section of the California Civil Code, 
the presumption must be indulged that in 
adopting it the legislature intended that 
the same construction should prevail in 
this jurisdiction as prevailed in the state 
from which it was borrowed. Winslow v. 
Dundom, 46 M 71, 80, 125 P 136. 


Where an option contract for the sale 
of real property was silent upon the ques- 


_ tion of its assignability and the inten- 


tion of the parties was not shown to have 
been that the right created should be 
personal to the option holder, and the 
agreement involved simply the cash pay- 
ment of the amount of the purchase price 
mentioned in it, the right was assignable, 
and enforceable in a court of equity. . 
Winslow v. Dundom, 46 M 71, 82, 125 P 
136. 


References: 


Grasswick v. Miller, 82 M 364, 375, 267 
P2068 


6839. Right of re-entry can be transferred. A right of re-entry, or of 
repossession for breach of condition subsequent, can be transferred. 


History: En. Sec. 1442, Civ. C. 1895; 
re-en. Sec. 4592, Rev. C. 1907; re-en. Sec. 
6839, R. C. M. 1921. Cal. Civ. C. Sec. 1046. 
Based on Field Civ. C. Sec. 462. 


Operation and Effect 


While under the common law a right 
of re-entry upon land after breach of a 


6840. Owner ousted of possession may transfer. 


condition subsequent incorporated in a 
deed does not constitute an interest in 
real property and is therefore not suscep- 
tible of conveyance, under this section 
such a right may be transferred. Waddell 
et al. v. School Dist. No. 3 et al., 79 M 
432, 440, 257 P 278. 


Any person claiming 


title to real property in the adverse possession of another may transfer it 
with the same effect as if in actual possession. 


History: En. Sec. 1443, Civ. C. 1895; re-en. Sec. 4593, Rev. C. 1907; re-en. Sec. 6840, 


‘R. C. M. 1921. 


6841. 


Cal. Civ. 


When oral. 


C. Sec. 1047. 


A transfer may be made without writing in every 


ease in which a writing is not expressly required by statute. 


History: En. Sec. 1450, Civ. C. 1895; 
re-en. Sec. 4594, Rev. C. 1907; re-en. Sec. 
6841, R. C. M. 1921. Cal. Civ. C. Sec. 1052. 
Field Civ. C. Sec. 463. 

Operation and Effect 


The transfer of a judgment need not 


be in writing; hence even though it may 
have been error to admit a _ written 
assignment, the error was harmless, plain- 
tiff having made no effort to show that 


_a transfer had not been made. Genzberger 


v. Adams, 62 M 430, 435, 205 P 658. 
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Where an oral transfer of personal prop- 
erty to a third person for the benefit of 
the transferee is called in question, the 
assent of the latter to the transfer must 
be shown. Department of Agriculture, 
ete., v. DeVore, 91 M 47, 54, 6 P 2d 125. 


TRANSFERS AND GRANTS 


6842-6845 


References 


Cited or applied as section 1450, Civil 
Code, in Flinner v. McVay, 37 M 306, 313, 
96 P 340; as section 4594, Revised Codes, 
in Willoburn Ranch Co. v. Yegen, 49 M 
101, 110, 140 P 231. 


6842. Grant defined. A transfer in writing is called a grant, or 


conveyance, or bill of sale. 


The term “grant,” in this chapter, includes 


all these instruments, unless it is specially applied to real property. 


History: En. Sec. 1451, Civ. C. 1895; 
re-en. Sec. 4595, Rev. C. 1907; re-en. Sec. 
6842, R. C. M. 1921. Cal. Civ. C. Sec. 1053. 


References 


Homestake Exploration Corp. v. Schor- 
egge, 81 M 604, 616, 264 P 388; Sylvain 
et al. v. Page, 84 M 424, 439, 276 P 16; 
Williard et al. v. Federal Surety Co., 91 
M 465, 473, 8 P 2d 633. 


6843. Delivery necessary. A grant takes effect, so as to vest the 
interest intended to be transferred, only upon its delivery by the grantor. 


History: En. Sec. 1452, Civ. C. 
re-en. Sec. 4596, Rev. C. 1907; re-en. Sec. 
6843, R. C. M. 1921. Cal. Civ. C. Sec. 
1054. Field Civ. C. Sec. 465. 


1895; 


Operation and Effect 


Delivery being a necessity, if a husband 
and wife give an option to purchase land, 
and deposit a deed in escrow to be deliv- 
ered when the option is exercised, but 
the husband dies before its delivery, his 
widow is entitled to dower in the land of 
which her husband died seized, though the 
deed was delivered after his death by the 
depositary. Tyler v. Tyler, 50 M 65, 73, 
144 P 1090. 

Where there is a substantial conflict in 
the evidence, the judgment will not be 
disturbed on appeal on the alleged ground 
of insufficiency of the evidence to sus- 


6844. Date. 
at its date. 


History: En. Sec. 1453, Civ. C. 1895; 
re-en. Sec. 4597, Rev. C. 1907; re-en. Sec. 
6844, R. C. M. 1921. Cal. Civ. C. Sec. 1055. 
Field Civ. C. Sec. 466. 


Operation and Effect 


The presumption declared by this sec- 
tion that a grant duly executed is pre- 
sumed to have been delivered at its date, 
arising from the certificate of acknowl- 
edgment, is not conclusive, but may be 
overcome by other facts and circumstances, 


6845. Delivery to grantee is necessarily absolute. 


tain it. Springhorn v. Springer et al., 
75 M 294, 300, 243 P 803. 

Delivery of an incompleted instrument 
is ineffective; hence where, at the time a. 
lessee signed a receipt for a copy of a 


(6843 
96 P.(2d) 515 


6843 
eae P.(2d) 505, 
506 


6843 
147 P.(2d) 430, 


| 431 


lease, the instrument was incomplete in 6843 


that one of the lessors had not signed it, 
the court properly found that it was in- 
effective for failure of delivery, the fact 
that later in the day, the missing signature 
was appended not changing the result in 
the absence of evidence that the instru- 
ment was delivered thereafter. Nelson v. 
Davenport et al., 86 M 1, 6, 281 P 537. 


References 


Homestake Exploration Corp. v. Schor- 
egge, 81 M 604, 616, 264 P 388; Williard et 
al. v. Federal Surety Co., 91 M 465, 473, 
8 P 2d 633. 


such as that the grantor remained in pos- 
session and control of the property for 
many years and up to the time of its re- 
cordation, that after recordation it was 
returned to him, ete. Springhorn v. 
Springer et al., 75 M 295, 301, 243 P 803. 


References 


Cited or applied as section 4597, Revised 
Codes, in Dubbels v. Thompson, 49 M 550, 
557, 143 P 986; Sylvain v. Page, 84 M 
424, 439, 276 P 16. 


A grant cannot be 


160 P. 2d 499 


A grant duly executed is presumed to have been delivered |¢g44 
96 P.(2d) 519 


6844 
126 P.(2d) 327 


6845 
103 3. (2d) 156 


6845 


delivered to the grantee conditionally. Delivery to him, or to his agent 129 P.(2d) 622 


as such, is necessarily absolute, and the instrument takes effect thereupon, 6845, 


discharged of any condition on which the delivery is made. 


History: En. Sec. 1454, Civ. C. 1895; 
re-en. Sec. 4598, Rev. C. 1907; re-en. Sec. 


6845, R. C. M. 1921. Cal. Civ. C. Sec. 
1056. Field Civ. C. Sec. 467. 
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6845 
147 P.(2d) 4 
431 » 42, 


6846 


6846 
96 P.(2d) 515 


6846 
129 P.(2d) 622 


6846 | 
139 P.(2d) 505 | 
| 


73 P (2d) 545, 
Mart _ 


6846 


Operation and Effect 


Where real property is conveyed by 
warranty deed, the grantee is entitled to 
immediate possession of the premises, and 
where at the time of the conveyances they 
are in the possession of a tenant, no duty 
rests upon the grantee to dispossess the 


ACQUISITION OF PROPERTY 


Ch. 69 


latter, it being incumbent upon the grant- 
or to deliver possession in accordance 
with the deed. Adams v. Durfee et al., 
67 M 315, 320, 215 P 664. 


References 
Sylvain et al. v. Page, 84 M 424, 439, 


276 te 5, 


6846. Delivery in escrow. A grant may be deposited by the grantor 
with a third person, to be delivered on performance of a condition, and, 
on delivery by the depositary, it will take effect. While in the possession 
of the third person, and subject to condition, it is called an escrow. — 


History: En. Sec. 1455, Civ. C. 1895; 
re-en. Sec. 4599, Rev. C. 1907; re-en. Sec. 
6846, R. C. M. 1921. Cal. Civ. C. Sec. 1057. 
Based on Field Civ. C. Sec. 468. 


Definition of an Escrow 

An “escrow” is a written instrument 
delivered to a third person to take effect 
upon the happening of a contingency and 
delivery of it to the person entitled to it. 
Under this definition, neither money nor 
a receipted bill, deposited in bank under 
an. agreement between the parties to a 
proposed lease of coal land, could prop- 
erly become the subject of an escrow, 
neither being a written contract. Glen- 
denning v. Slayton, 55 M 586, 5938, 179 
Pei. 


Effect of Conditions 


The deposit of a deed to be delivered 
on the performance of a condition after 
the death of the grantor—such as the 
payment of funeral expenses—stands on 
the same footing as a deposit for delivery 
unconditionally after death, and _ the 
grantee may after the grantor’s death per- 
form the condition and take title as of 


the date when the deed was deposited. | 


Plymale et al. v. Keene, 76 M 403, 410, 


247 P 554, 


Effect of Escrow on Owner 


Delivery of a deed in escrow by the 
depositary, after the death of the grantor, 
does not, under the doctrine of relation, 
relate back either to the date of the instru- 
ment or its delivery to the depositary, so 
as to defeat the right of dower. Tyler v. 


‘Tyler, 50 M 65, 73, 144 P 1090. 


When Delivery Deemed Complete 


If a deed, fully executed and so drawn 
as to convey a present title, is deposited by 
the grantor with a third person with direc- 
tions to deliver it to the grantee after 
the death of the grantor, and the grantor 
in making such deposit reserves no power 
to recall or modify it or thereafter to 
control in any manner its disposition, the 
delivery will be deemed complete as of 
the date when the deed is deposited, the 


intention of the grantor at the time of 
passing it to such third person being the 
controlling factor in determining the ques- 
tion of delivery or nondelivery. Plymale 
et al. v. Keene, 76 M 403, 410, 247 P 554. 


Id. The fact that an officer of the 
bank with which a deed was deposited by 
the grantor with instructions to deliver 
it to the grantee, his son, after the grant- 
or’s death, testified that if the grantor 
had demanded the return of the deed his 
request would have been complied with 
was properly disregarded by the trial 
court in arriving at the conclusion that 
when it was deposited the grantor did 
not intend to retain any control or domin- 
ion over it. 


When Title Passes 


Where an owner sells his land on the 
instalment plan and places the contract 
and deed in escrow, to be delivered to 
the purchaser upon completion of the pay- 
ments, the latter does not obtain title 
until all of the payments are made; until 
then, the title is in the vendor. Knapp v. 
Andrus, 56 M 37, 42, 180 P 908. 


Under a contract of sale of real prop- 
erty on deferred payments, as distin- 
guished from one where execution and per- 
formance involve but a single transac- 
tion, containing a provision that time 
shall be of the essence thereof, deposit 
of deed in escrow not conveying a mar- 
ketable title does not justify the vendee 
in suspending payments, the effective date 
of delivery of title by deed in escrow 
being the date of delivery by the deposi- 
tary. Silfvast v. Asplund et al, 93 M 
584, 592, 20 P 2d 681. 


Where Contract for Deed and Deed 
Placed in Escrow Vary 


While a deed to land is an “agreement” 
which, when delivered, may modify a con- 
tract for the deed, a deed deposited in 
escrow is but an escrow, does not pass 
title and can modify the contract only on 
a clear showing that the opposing party 
knew of the recitals in the deed and ac- 
ceded thereto, and that the deed and con- 
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tract were parts of the same transaction. 
Hollensteiner v. Anderson, 78 M 122, 129, 
252 P 796. . 

Id. Where a contract for a deed was 
complete in itself and called for the exe- 
cution of the deed in compliance with a 
description of the property contained 
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therein, the deed to be placed in escrow, 
but the description in the deed did not 
conform to that contained in the contract 
and the vendees had not agreed to accept 
the deed as drawn, the contract cannot be 
held to have been modified by or merged 
in the deed. 


6847. Surrendering or canceling grant does not reconvey. Redelivering 
a grant of real property to the grantor, or canceling it, does not operate 


to retransfer the title. 


History: En. Sec. 1456, Civ. C. 1895; 
re-en. Sec. 4600, Rev. C. 1907; re-en. Sec. 
6847, R. C. M. 1921. Cal. Civ. C. Sec. 
1058. Field Civ. C. Sec. 469. 


Operation and Effect 


After delivery of a deed ees husband 
to wife the mere fact that the grantor 
regained possession of the instrument and 
thereafter retained it, did not retransfer 
the title to him. Sylvain et al. v. Page, 
84 M 424, 437, 276 P 16. 


6848. Constructive delivery. Though a grant be not actually delivered 
into the possession of the grantee, it is yet to be deemed constructively 518 


delivered in the following cases: 


1. Where the instrument is, by the agreement of the parties at the 
time of execution, understood to be delivered, and under such circumstances 
that the grantee is entitled to immediate delivery; or, 


2. Where it is delivered to a stranger for the benefit of the grantee 
and his assent is shown, or may be presumed. 


1457, Civ. C. 1895; 
re-en. Sec. 4601, Rev. C. 1907; re-en. Sec. 
6848, R. C. M. 1921. Cal. Civ. C. Sec. 
1659. Field Civ. C. Sec. 470. 


Operation and Effect 


History: En. Sec. 


Delivery of a deed to real property, 
either actual or constructive, by which the 
grantor is divested of title and loses con- 
trol over the property beyond the right of 


6849. Grants—how interpreted. 


reeall, is essential to a vestiture of title in 


the grantee. Springhorn v. Springer et 
al., 75 M 294, 300, 243 P 803. 


References 


Department of Agriculture, ete., v. De 
Vore, 91 M 47, 54, 6 P 2d 125; Hastings 
et al. v. Wise et al., 91 M 430, 432, 8 P 
2d 636. 


see 
7 P.(2d) 431 


6848 
96 P.(2d) 515, 


? Seer 


1139 P.(2d) 505 


Grants are to be interpreted in like ge4o 


manner with contracts in general, except so far as is otherwise provided 12° P-(24) 381 


in this chapter. 


History: En. Sec. 1470, Civ. C. 1895; 
re-en. Sec. 4602, Rev. C. 1907; re-en. Sec. 
6849, R. C. M. 1921. Cal. Civ. C. Sec. 
1066. Field Civ. C. Sec. 472. 


References 


Adams v. Durfee et al., 
215 P 664. 


67 M 315, 320, 


6850. Limitations—how controlled. <A clear and distinct limitation in 
a grant is not controlled by other words less clear and distinct. 


History: En. Sec. 1471, Civ. C. 1895; re-en. Sec. 4603, Rev. C. 1907; re-en. Sec. 6850, 


R. C. M. 1921. 


6851. Recitals—when resorted to. 


Cal. Civ. C. Sec. 1067. Field Civ. C. Sec. 473. 


If the operative words of a grant 


are doubtful, recourse may be had to its recitals to assist the construction. 
History: En. Sec. 1472, Civ. C. 1895; re-en. Sec. 4604, Rev. C. 1907; re-en. Sec. 6851- 


R. C. M. 1921. Cal. Civ. C. Sec. 1068. 


6852. ¥ Interpretation against grantor. 
favor of the grantee, except that a reservation in any grant, and every » 


Field Civ. C. Sec. 474. 


A grant is to be interpreted in 
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6852 
33 F. Supp. 337 


6853 
118 P.(2d) 382 | 


6857 
181 P. (2) 599 


ACQUISITION OF PROPERTY Ch. 69 


6853-6857 
grant by a public officer or body, as such, to a private party, is to be 
interpreted in favor of the grantor. 

History: En. Sec. 1473, Civ. C. 1895; re-en. Sec. 4605, Rev. C. 1907; re-en. Sec. 6852, 


R. C. M. 1921. Cal. Civ. C. Sec. 1069. Field Civ. C. Sec. 475. 
6853. Irreconcilable provisions. If several parts of a grant are abso- 
lutely irreconcilable, the former part prevails. 
History: En. Sec. 1474, Civ. C. 1895; References 
re-en. Sec. 4606, Rev. C. 1907; re-en. Sec. 
6853, R. C. M. 1921. Cal. Civ. C. Sec. 1070. MeDaniel v. Hager-Stevenson Oil Co., 75 


Field Civ. C. Sec. 476. 


6854, Meaning of “heirs” and “issue” in certain remainders. Where 
a future interest is limited by a grant to take effect on the death of any 
person without heirs, or heirs of his body, or without issue, or in equivalent 
words, such words must be taken to mean successors, or issue living at the 


M 356, 368, 243 P 582. 


death of the person named as ancestor. 


History: Ap. p. Sec. 44, p. 486, Ban- 
nack Stat.; re-en. Sec. 44, p. 403, Cod. 
Stat. 1871; re-en. Sec. 221, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 279, 5th Div. Comp. 


Stat. 1887; amd. Sec. 1475, Civ. C. 1895; 
re-en. Sec. 4607, Rev. C. 1907; re-en. Sec. 
6854, R. C. M. 1921. Cal. Civ. C. Sec. 1071. 
Field Civ. C. Sec. 477. 


6855. Words of inheritance unnecessary. Words of inheritance or ~ 
succession are not requisite to transfer a fee in real property. 


History: En. Sec. 1476, Civ. C. 1895; re-en. Sec. 4608, Rev. C. 1907; re-en. pe 6855, 


R. C. M. 1921. Cal. 


6856. What title passes. 


Civ. C. Sec. 1072. Field Civ. C. Sec. 478. 


A transfer vests in the transferee all the 


actual title to the thing transferred which the transferrer then has, unless 
a different intention is expressed or is necessarily implied. 


History: En. Sec. 1490, Civ. C. 1895; 
re-en. Sec. 4609, Rev. C. 1907; re-en. Sec. 
6856, R. C. M. 1921. Cal. Civ. C. Sec. 1083. 
Based on Field Civ. C. Sec. 479. 


Operation and Effect 


Under the common law as well as the 
Codes whoever grants a thing tacitly 
grants that without which the grant would 


be of no avail, the principal thing carries 


6857. Incidents. 


‘with it the incident. 


Yellowstone V. Co. 
v. Asso. Mtg. Investors, 88 M 73, 81, 290 
P 255. 


References 


Homestake Exploration Corp. v. Schor- 
egge, 81 M 604, 616, 264 P 388; Sylvain et 
al. v. Page, 84 M 424, 439, 276 P 16; Wil- 
liard et al. v. Federal Surety Co., 91 M 
465, 473, 8 P 2d 633. 


The transfer of a thing transfers also all its incidents, 


unless expressly excepted; but the transfer of an incident to a thing does 


not transfer the thing itself. 


History: En. Sec. 1491, Civ. C. 1895; 
re-en. Sec. 4610, Rev. C. 1907; re-en. Sec. 


6857, R. C. M. 1921. Cal. Civ. C. Sec. 1084. 
Field Civ. C. Sec. 481. 


Operation and Effect 
Where a deed conveyed timber together 


‘with an easement of way across the land 


to remove it, in fee simple, the convey- 


ance of the easement expressed without 


limitation as to time did not show an 
intent that the grantee’s right in the tim- 
ber should be lost by reason of the failure 


‘to remove it within a reasonable time, 
‘since the incidents of the grant take their 


character from the interest to which they 
are attached. R. M. Cobban Realty Co. v. 
Donlan, 51 M 58, 67, 149 P 484. 


After a wage-earner has once established 
his right to preference payment for wages 
earned within the period of sixty days im- 
mediately preceding a levy upon the 
property of his employer, by giving the 
notice provided for by the Wageworkers’ 
Law (Secs. 8351-8358, R. C. M. 1921), he 
may assign his ‘claim; the assignment car- 
ries with it the lien as an incident, and 
the assignee is therefore entitled to bring 
suit thereon. Thompson v. Twodot Fer- 
tilizer Co. et al., 71 M 486, 492, 230 P 588. 
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The value of the use and occupation of 
land is not an incident to the land which 
passes with a transfer of it; therefore 
where a trustee in bankruptcy in selling 
land of the bankrupt did not transfer to 
the purchaser a right of action against one 
who had wrongfully occupied it from the 
date of the bankruptcy adjudication until 
confirmation of the sale, the purchaser’s 
right of action against the occupant could 


not antedate the day the trustee’s sale was - 


6858. Grant may inure to benefit of stranger. 
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6858, 6859 


confirmed. Moccasin State Bank vy. Wal- 
dron, 81 M 579, 586, 264 P 940. 

Under the common law as well as the 
Codes (Secs. 6671, 6856, R. C. M. 1921, 
and this section), whoever grants a thing 
tacitly grants that without which the 
grant would be of no avail—the principal 
thing carries with it the incident. Yellow- 
stone V. Co. v. Asso. Mtg. Investors, 88 
M 73, 80, 290 P 255. 


A present interest, and 


the benefit of a condition or covenant respecting property, may be taken 
by any natural person under a grant, although not named a party thereto. 


History: En. Sec. 1492, Civ. C. 1895; re-en. Sec. 4611, Rev. 


C. 1907; re-en. Sec. 


6858, R. C. M. 1921. Cal. Civ. C. Sec. 1085. Field Civ. C. Sec. 482. 


CHAPTER 70 
TRANSFER OF REAL PROPERTY—METHOD AND EFFECT 


Section 6859. 


Requisites for transfer of certain estates. 


6860. Form of grant. 

6861. Grant by married woman—how aeominle ed 

6862. Power of attorney of married woman—how acknowledged. 
6863. Attorney in fact—how must execute for principal. 
6864. Change of former name of owner. 

6865. What easements pass with property. 

6866. - When fee simple is presumed to pass. 

6867. Subsequently acquired title passes by operation of law. 
6868. Grant—how far conclusive on purchasers. 

6869. Conveyances by owner for life or for years. 

6870. Grant made on condition subsequent. 

6871. Grant on condition precedent. 

6872. Attornment of tenant—when unnecessary. 

6873. Boundary by highway—what passes. 

6874. Implied covenants. 

6875. What the term “encumbrances” embraces. 

6876. Lineal and collateral warranties abolished. 


6859. Requisites for transfer of certain estates. 


property, other than an estate at will or for a term not exceeding one 
year, can be transferred only by operation of law, or by an instrument in 6859 
writing subscribed by the party disposing of the same, or by his agent 


thereunto authorized by writing. 


History: En. Sec. 1500, Civ. C. 1895; 
re-en. Sec. 4612, Rev. C. 1907; re-en. Sec. 
6859, R. C. M. 1921. Cal. Civ. C. Sec. 
1091. Field Civ. C. Sec. 483. 


Operation and Effect 


An easement is an interest in land that 
cannot be created, granted, or transferred 
except by operation of law, by an instru- 
ment in writing, or by prescription. Smith 
v. Denniff, 24 M 20, 22, 60 P 398. 

Performance, partial or complete, under 
an assignment of a lease for a term exceed- 
ing one year, invalid because not in writ- 
ing, takes the case out of the statute and 
renders the tenant liable according to its 


An estate in real 6859 


4 P (2d) 456 
eh Mont 


103 P. (2d) 153 


6859 
129 P.(2d) 6238 


terms. Wells v. Waddell, 59 M 436, 441, 
196 P 1000. 


ed to cloak fraud, but to prevent it, its 
aim being to avoid the assertion of claims 


| 


146 P.(2d) 166 
Id. The statute of frauds is not intend- 
(6859 


158 P. 2d 498 


which from their nature should be evi- --- 


denced by an instrument in writing signed 
by the party to be charged or his agent 
duly authorized. 

An easement can be created, granted 
or transferred only by operation of law, 
by an instrument in writing or by pre- 
scription. Mannix vy. Powell County, 75 
M 202, 205, 243 P 568. 


References 


Standard Oil Co. v. Idaho Community 
Oil Co., 98 M 131, 37 P 2d 660. 
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6860 | 
118 P.(2d) 381 
6860 | 
158 P. 2d 493 
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6860. Form of grant. A grant of an estate in real property may be 
made in substance as follows: 

“TI, A B, in consideration of................--- dollars now paid, grant to C D 
all the real property situated in (insert name of county) county, state of 
Montana, bounded (or described) as follows: (Here insert description, or, 
if the land sought to be conveyed has a descriptive name, it may be described 
by the name, as, for instance, “The Norris ranch.’ ) 


“Witness my hand this (insert day) day of (insert month), 19...... 


History: En. Sec. 1501, Civ. C. 1895; 
re-en. Sec. 4613, Rev. C. 1907; re-en. Sec. : 
6860, R. C. M. 1921. Cal. Civ. C. Sec. 1092. 


Operation and Effect 


Under the rule that where a simple name 
serves to identify property conveyed, or 
where reference is made to something 
which, on being consulted, indicates the 


‘property sold, the description is sufficient 
held that a memorandum of agreement of 
his conveyance describing the land as the 
“Burke homestead at Big Sandy” was suf- 
ficient to support a decree of specific 
performance as against the contention that 
the property was not sufficiently de- 
scribed. Shaw v. MacNamara & Marlow, 
Inec., 85 M 389, 396, 278 P 836. 


6861. Grant by married woman—how acknowledged. No estate in 
the real property of a married woman passes by any grant purporting to 
be executed or acknowledged by her, unless the grant or instrument is 
acknowledged by her in the manner prescribed by sections 6911 and 6916. 


History: En. Sec. 1502, Civ. C. 1895; re-en. Sec. 4614, Rev. C. 1907; re-en. Sec. 6861, 
R. C. M. 1921. Cal. Civ. C. Sec. 1093. Based on Field Civ. C. Sec. 486. 


6862. Power of attorney of married woman—how acknowledged: A 
power of attorney of a married woman, authorizing the execution of an 
instrument transferring an estate in her separate real property, has no 
validity for that purpose unless acknowledged by her in the manner pro- 
vided in sections 6911 and 6916. 


History: En. Sec. 1503, Civ. C. 1895; re-en. Sec. 4615, Rev. C. 1907; re-en. Sec. 
6862, R. C. M. 1921. Cal. Civ. C. Sec. 1094. 


6863. Attorney in fact—how must execute for principal. When an 
attorney in fact executes an instrument transferring an estate in real 
property, he must subscribe the name of his principal to it, and his own 
name as attorney in fact. 


History: En. Sec. 1504, Civ. C. 1895; 


-re-en. Sec. 4616, Rev. C. 1907; re-en. Sec. 


6863, R. C. M. 1921. Cal. Civ. C. Sec. 1095. 
Operation and Effect 


The common-law rule that deeds exe- 
euted by an agent or attorney in fact 
should be executed in the name of the 
principal has not been abrogated in this 


state. The rule, in part, finds expression 
in this section. Shackleton v. A. C. A. 
M. E. Ch., 25 M 421, 424, 65 P 428. 


References 


Cited or applied as section 1504, Civil 
Code, in Landt v. Schneider, 31 M 15, 20, 
TT Ee HOOT, 


6864. Change of former name of owner. Any person in whom the 
title of real estate is vested, who shall afterwards, from any cause, have 
his or her name changed, shall, in any conveyances of said real estate so 
held, set forth the name in which he or she derived title to said real 
estate, and a failure to comply with the provisions of this section shall 
subject any such person to a penalty of fifty-dollars, to be collected by 
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the county attorney of the county in which the real estate is situated, and 
by him paid into the treasury of said county for the benefit of the common 
schools thereof. 

History: En. Sec. 1505, Civ. C. 1895; re-en. Sec. 4617, Rev. C. 1907; re-en. Sec. 6864, 
R. C. M. 1921. Cal. Civ. C. Sec. 1096. 


6865. What easements pass with property. A transfer of real property 
passes all easements attached thereto, and creates in favor thereof an 
easement to use other real property of the person whose estate is trans- 
ferred in the same manner and to the same extent as such property was 
obviously and permanently used by the person whose estate is transferred, 
for the benefit thereof, at the time when the transfer was agreed upon or 
completed. 


History: En. Sec. 1510, Civ. C. 1895; re-en. Sec. 4618, Rev. C. 1907; re-en. Sec. 6865, 
R. C. M. 1921. Cal. Civ. C. Sec. 1104. Field Civ. C. Sec. 488. ; 


6866. When fee simple is presumed to pass. <A fee simple title is 
presumed to be intended to pass by a grant of real property, unless it 


appears from the grant that a lesser estate was intended. 


History: En. Sec. 1511, Civ. C. 1895; 
re-en. Sec. 4619, Rev. C. 1907; re-en. Sec. 
6866, R. C. M. 1921. Cal. Civ. C. Sec. 1105. 


Operation and Effect 


One who executes a deed to a portion 
of a lode claim is presumed to intend to 
pass the best title he has in the ground. 
Collins v. McKay, 36 M 123, 132, 92 P 295. 


Where a landowner conveyed growing 
timber, with a right of way over the land 
for the purpose of removing it, to the 
buyer, “his heirs and assigns forever,” 
without limitation or condition, a fee- 
simple estate in the timber passed to the 
grantee, and such grant was not defeated 
by the latter’s failure to cut and remove 


it within a reasonable time. R. M. Cob- 
ban Realty Co. v. Donlan, 51 M 58, 66, 149 
P 484, 


The presumption that a fee-simple title 
passes by grant of real property unless 
it appears that a lesser estate was in- 
tended, that a thing delivered by one to 
another belongs to the latter, and that 
a conveyance made to one toward whom 
the grantor stands in a confidential rela- 
tion is a gift, are rebuttable and must 
give way to proved facts. Hoppin v. 
Lang, 81 M 330, 339, 263 P 421. 


References 


Gantt v. Harper, 82 M 393, 404, 267 P 
296. 


6867. Subsequently acquired title passes by operation of law. Where 
a person purports by proper instrument to grant real property in fee 
simple, and subsequently acquires any title, or claim of title thereto, the 
same passes by operation of law to the grantee, or his successors. 


History: Ap. p. Sec. 32, p. 401, Cod. 
Stat. 1871; re-en. Sec. 209, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 267, 5th Div. Comp. 
Stat. 1887; amd. Sec. 1512, Civ. C, 1895; 
re-en. Sec. 4420, Rev. C. 1907; re-en. Sec. 
6867, R. C. M. 1921. Cal. Civ. C. Sec. 1106. 


Operation and Effect 


Under this and the next preceding sec- 
tion, a deed purporting to transfer a por- 
tion of a lode claim, which is named there- 
in, located for the purpose of protecting 
a placer claim from possible adverse claim- 
ants prior to procurement of patent for 
the latter, conveyed such portion of the 
afterward patented placer claim, lying 
within the exterior boundaries of the lode 


claim, as could be identified; and it was 
immaterial whether the lode location was 
a valid one as against others or not. Col- 
lins v. McKay, 36 M 123, 131, 92 P 295. 


Where an entryman of desert land con- 
veyed it to another before patent who 
mortgaged it and thereafter the entry was 
canceled for fraud, whereupon the entry- 
man filed upon the same land under the 
Enlarged Homestead Act and secured pat- 
ent, the title thus acquired by him did 
not inure to the benefit of the mortgagee 
of his grantee of the desert land, the pro- 
visions of this section, section 6868 and 
8255, R. C. M. 1921, relating to after- 
acquired title, having no application un- 
der such circumstances, since, to hold 
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6868-6871 


otherwise, would be in effect to nullify 
the Act of Congress prohibiting the aliena- 
tion of public land prior to patent. 
Phoenix Mut. Life Ins. Co. v. Brainard, 
82 M 39, 49, 51, 265 P 10. 

One who transfers his interest in land 
by deed absolute or in trust to secure a 
debt and thereafter agrees to the execu- 
tion of a mortgage thereon by the grantee 
is estopped by his deed from later claim- 
ing an interest in the property adverse 
to the mortgagee, and any title he may 


6868. Grant—how far conclusive on purchasers. 


ACQUISITION OF PROPERTY 


Ch. 70 


thereafter acquire inures to the benefit 
of the mortgagee as security for the pay- 
ment of the grantor’s debts assumed by 
the grantee. First State Bank v. Mussig- 
brod et al., 83 M 68, 84, 271 P 695. 


References 


Deck v. Felenzer et al., 69 M 592, 598, 
223 P 499; Morton v. Union Central Life 
Ins. Co., 80 M 593, 261 P 278; Johannes 
v. Dwire et al., 94 M 590, 594, 23 P 2d 971. 


Every grant of an 


estate in real property is conclusive against the grantor, also against 
every one subsequently claiming under him, except a purchaser or encum- 
brancer who in good faith and for a valuable consideration acquires a title 


or lien by an instrument that is first duly recorded. 


History: En. Sec. 1518, Civ. C. 1895; 
re-en. Sec. 4621, Rev. C. 1907; re-en. Sec. 
6868, R. C. M. 1921. Cal. Civ. C. Sec. 
1107. Field Civ. C. Sec. 490. 


Operation and Effect 


A deed is a declaration that the grantee 
is vested with a clear title, free from any 
lawful claim, not only by the grantor but 
by any other person, except as provided 
in this section. Dubbels v. Thompson, 49 
M 550, 555, 143 P 986. 


Where an entryman of desert land con- 
veyed it to another before patent who 
mortgaged it and thereafter the entry was 
eanceled for fraud, whereupon the entry- 
man filed upon the same land under the 
Enlarged Homestead Act and secured pat- 


6869. Conveyances by owner for life or for years. 


ent, the title thus acquired by him did not 
inure to the benefit of the mortgagee of 
his grantee of the desert land, the provi- 
sions of section 6867, R. C. M. 1921, this 
section, and 8255, R. C. M. 1921, relating 
to after-acquired title, having no applica- 
tion under such circumstances, since, to 
hold otherwise, would be in effect to nulli- 
fy the Act of Congress prohibiting the 
alienation of publie land prior to patent. 
Phoenix Mut. Life Ins. Co. v. Brainard, 82 
M 39, 50, 51, 265 P 10. 


References 


Cited or applied as section 4621, Revised 
Codes, in Cullen v. Reed, 220 Fed. 356, 357; 
First State Bank v. Mussigbrod et al., 83 
M 68, 84, 271 P 695. 


A grant made by 


an owner of an estate for life or years, purporting to transfer a greater 
estate than he could lawfully transfer, does not work a forfeiture of his 
estate, but passes to the grantee all the estate which the grantor could 
lawfully transfer. 


History: En. Sec. 1514, Civ. C. 1895; re-en. Sec. 4622, Rev. C. 1907; re-en. Sec. 6869, 
R. C. M. 1921. Cal. Civ. C. Sec. 1108. Field Civ. C. Sec. 491. 


6870. Grant made on condition subsequent. When a grant is made 
upon condition subsequent, and is subsequently defeated by the non- 
performance of the condition, the person otherwise entitled to hold under 
the grant must reconvey the property to the grantor or his successors, by 


grant, duly acknowledged for record. 

History: En. Sec. 1515, Civ. C. 1895; 
re-en. Sec. 4623, Rev. C. 1907; re-en.: Sec. 
6870, R. C. M. 1921. Cal. Civ. C. Sec. 
1109. 


6871. Grant on condition precedent. An instrument purporting to be 
a grant of real property, to take effect upon condition precedent, passes 


the estate upon the performance of the condition. 


History: En. Sec. 1516, Civ. C. 1895; re-en. Sec. 4624, Rev. C. 1907; re-en. Sec. 6871, 
R. C. M. 1921. Cal. Civ. C. Sec. 1110. 


References 


Cited or applied as section 4623, Re- 
vised Codes, in Smith v. Hoffman, 56 M 
299, 184 P 842. 
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6872. Attornment of tenant—when unnecessary. When real property 
is occupied by a tenant, a grant of any estate therein, by his landlord, 
is valid without an attornment of the tenant to the grantee; but the 
payment of rent to such grantor, by his tenant, before notice of the grant, 
is binding upon the grantee; and the tenant is not lable to the grantee 
for any breach of the condition of the lease until he has had notice of 
the grant. 


History: En. Sec. 1517, Civ. C. 1895; re-en. Sec. 4625, Rev. C. 1907; re-en. Sec. 6872, 
R. C. M. 1921. Cal. Civ. C. Sec. 1111. Field Civ. C. Sec. 493. 


6873. Boundary by highway—what passes. A transfer of land, 
bounded by a highway, passes the title of the person whose estate is 
transferred to the soil of the highway in front of the center thereof, unless 
a different intent appears from the grant. 

History: En. Sec. 1518, Civ. C. 1895; re-en. Sec. 4626, Rev. C. 1907; re-en. Sec. 6873, 
R. C. M. 1921. Cal. Civ. C. Sec. 1112. Based on Field Civ. C. Sec. 492. 


6874. Implied covenants. 


of the grantor for himself and his heirs to the grantee, his heirs and 
assigns, are implied, unless restrained by express terms contained in such 
conveyance: 

1. That previous to the time of the execution of such conveyance, the 
grantor has not‘conveyed the same estate, or any right, title, or interest 
therein, to any person other than the grantee. 

2. That such estate is at the time of the execution of such conveyance 
free from encumbrances done, made, or suffered by the grantor, or any 
person claiming under him. 

Such covenants may be sued upon in the same manner as if they had 
been expressly inserted in the conveyance. 


From the use of the word “grant” in any ® 
conveyance by which an estate of inheritance or fee simple or possessory | 
title is to be passed, the following covenants, and none other, on the part 


History: Ap. p. Sec. 50, p. 487, Ban- 
nack Stat.; re-en. Sec. 50, p. 404, Cod. 
Stat. 1871; re-en. Sec. 227, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 285, 5th Div. Comp. 
Stat. 1887; amd. Sec. 1519, Civ. C. 1895; 
re-en. Sec. 4627, Rev. C. 1907; re-en. Sec. 
6874, R. C. M. 1921. Cal. Civ. C. Sec. 
1113. 


Operation and Effect 


A covenant in a deed to warrant and 
defend plaintiff’s “right, title, and inter- 
est in and to said premises,” and the quiet 


6875. What the term “encumbrances” embraces. 


‘of the 


and peaceable possession thereof, “unto 
the said party of the second part, his 
heirs and assigns against the acts and 
deeds of said party of the first part, and 
all and every person and persons whom- 
soever, lawfully claiming or to claim the 
same,” constitutes a sufficient warranty 
to compel the grantor to answer for taxes 
lawfully levied on the premises conveyed, 
and existing as a lien thereon at the time 
conveyance thereof. Milot v. 
Reed, 11 M 568, 569, 29 P 343. 


The term “encum- 


braneces” includes taxes, assessments, and all liens upon real property. 


History: En. Sec. 1520, Civ. C. 1895; 
re-en. Sec. 4628, Rev. C. 1907; re-en. Sec. 
6875, RB. C. M. 1921. Cal. Civ. C. Sec. 
1114. 


References 


Anderson v. McClenathan, 62 M 387, 
390, 205 P 230; State et al. v. Board of 
Commissioners et al., 89 M 37, 79, 296 
Pal, 


6876. Lineal and collateral warranties abolished. Lineal and collateral 
warrants, with all their incidents, are abolished; but the heirs and devisees 
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of every person who has made any covenant or agreement in reference to 
the title of, in, or to any real property, are answerable upon such covenant 
or agreement to the extent of the land descended or devised to them, in the 


cases and in the manner prescribed by law. 


History: En. Sec. 49, p. 487, Bannack Stat. 1887; amd. Sec. 1521, Civ. C. 1895; 
Stat.; re-en. Sec. 49, p. 403, Cod. Stat. re-en. Sec. 4629, Rev. C. 1907; re-en. Sec. 
1871; re-en. Sec. 226, 5th Div. Rev. Stat. 6876, R. C. M. 1921. Cal. Civ. C. Sec. 
1879; re-en. Sec. 284, 5th Div. Comp. 1115. 


CHAPTER 71 
TRANSFER OF PERSONAL PROPERTY—MODES OF TRANSFER GIFTS 


Section 6877. When must be in writing. 


6878. Transfer by sale, ete. 

6879. Transfer of title under sale. 
6880. Transfer of title under executory agreement for sale. 
6881. When buyer acquires better title than seller has. 
6882. Gifts defined. 

6883. Gifts—how made. 

6884. Gift not revocable. 

6885. Gift in view of death defined. 

6886. When gift presumed to be in view of death. 

6887. Revocation of gift in view of death. 

6888. Effect of will upon gift. 

6889. When treated as legacy. 


6877. When must be in writing. 


An interest in an existing trust can 


be transferred only by operation of law, or by a written instrument, sub- 
seribed by the person making the transfer, or by his agent. 


History: En. Sec. 1530, Civ. C. 1895; re-en. Sec. 4630, Rev. C. 1907; re-en. Sec. 6877, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 1135. Based on Field Civ. C. Sec. 495. 


6878. Transfer by sale, etc. The mode of transferring other personal 
property by sale is regulated by sections 7581 to 7631 of this code. 


History: En. Sec. 1531, Civ. C. 1895; re-en. Sec. 4631, Rev. C. 1907; re-en. Sec. 6878, 


R. C. M. 1921. 


6879. Transfer of title under sale. 


Cal. Civ. C. Sec. 1136. Field Civ. C. Sec. 496. 


The title to personal property, 


sold or exchanged, passes to the buyer whenever the parties agree upon 
a present transfer, and the thing itself is identified, whether it is separated 


from other things or not. 


History: En. Sec. 1540, Civ. C. 1895; 
re-en. Sec. 4632, Rev. C. 1907; re-en. Sec. 
6879, R. C. M. 1921. Cal. Civ. C. Sec. 
1140. Field Civ. C. Sec. 497. 


Operation and Effect 


The actual passing of a title, as between 
the parties to a contract of sale of per- 
sonal property, depends upon the inten- 
tion of the parties and the identification 
of the thing sold. Adlam v. McKnight, 
32 M 349, 353, 80 P 613. 


Id. Evidence held insufficient to show 
that an agreement to sell certain cattle 
amounted to an actual sale, so as to make 
the vendee, who prior to delivery prom- 
ised to retain a part of the purchase 


price and pay it to a creditor of the ven- 
dor, indebted to such creditor on account 
thereof. 


Where a buyer, in anticipation of a sale, 
gave a note and mortgage to a bank on 
the chattels which were the _ subject- 
matter of the transaction, the considera- 
tion being credit at the bank to the seller 
in the amount of the purchase price, and 
the bank failed to extend such credit, the 
sale was incomplete, title remained in the 
seller, and the note and mortgage were 
void, the latter constituting no obstacle 
to the enforcement of the lien of a sub- 
sequent mortgage given by the owner. 
Loud v. Hanson, 53 M 445, 449, 164 P 
544. 
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In a prosecution for grand larceny the 
information charged defendant, while act- 
ing as cashier of a bank, with having 
stolen a Liberty Bond, the property of 
one L. and purchased by him on the in- 
stallment plan. The bond was one of a 
number subscribed for by the bank to a 
reserve bank and held in trust for the 
individual subscribers until full payment 
therefor was made by them. Held, that 
title to the bond in question was in the 
bank, and did not pass to L., under this 
section, until it was identified on delivery 
to L. upon final payment, and that, there- 
fore, at the time of the alleged offense, 
several months prior to delivery, he was 
not the owner thereof. State v. Wallin, 
60 M 332, 338, 199 P 285. 


Under this section, providing that the 
title to personal property, sold or ex- 
changed, passes to the buyer whenever 
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the parties agree upon the present trans- 
fer and the thing is identified, held, in 
an action, in claim and delivery, involv- 


ing the ownership of a 1928 model of an 


automobile purchased but not at once 
delivered because not then in stock, de- 
fendant furnishing plaintiff a 1927 model 
until the arrival of the new one, that the 
new car upon its arrival having been 
pointed out to plaintiff as the one bought, 
but retained by defendant for show pur- 
poses for a short time, the latter’s con- 
tention that plaintiff bought the 1927 
car was not sustained by the evidence. 
Sutton v. Masterson, 86 M 530, 533, 284 
P 264. 


References 


Gallatin Co. F. Alliance v. Flannery, 
59 M 534, 197 P 996. 


6880. Transfer of title under executory agreement for sale. Title is 
transferred by an executory agreement for the sale or exchange of personal 
property only when the buyer has accepted the thing, or when the seller 
has completed it, prepared it for delivery, and offered it to the buyer, 
with intent to transfer the title thereto, in the manner prescribed by the 
-¢hapter upon offer of performance. 

History: En. Sec. *541, Civ. C. 1895; 
re-en. Sec. 4633, Rev. C. 1907; re-en. Sec. 


6880, R. C. M. 1921. Cal. Civ. C. Sec. 
1141. Field Civ. C. Sec. 498. 


References 


Cited or applied as section 4633, Re- 
vised Codes, in Welch v. Nichols, 41 M 
435, 441, 110 P 89. 


6881. When buyer acquires better title than seller has. Where the 
possession of personal property, together with a power to dispose thereof, 
is transferred by its owner to another person, an executed sale by the 
latter, while in possession, to a buyer in good faith and in the ordinary 
eourse of business, for value, transfers to such buyer the title of the 
former owner, though he may be entitled to rescind, and does rescind, the 
transfer made by him. 


History: En. Sec. 1542,,Civ. C. 1895; re-en. Sec. 4634, Rev. C. 1907; re-en. Sec. 6881, 
BR. C. M. 1921. Cal. Civ. C. Sec. 1142. Field Civ. C. Sec. 499. 


6882. Gifts defined. A gift is a transfer of personal property, made 
voluntarily, and without consideration. 


History: En. Sec. 1550, Civ. C. 1895; irrevocable. O’Neil v. O’Neil, 43 M 505, 


re-en. Sec. 4635, Rev. C. 1907; re-en. Sec. 
6882, R. C. M. 1921. Cal. Civ. C. Sec. 1146. 
Field Civ. C. Sec. 500. 


Operation and Effect 


To constitute a gift inter vivos, within 
the statute, the donor must voluntarily de- 
liver the subject of the gift to the donee 
with the present intention to vest the 
legal title in the donee, who must accept 
it. The essential elements are the deliv- 
ery, the accompanying intent, and accept- 
ance by the donee. Such a gift is made 
without condition, and becomes at once 


511, 117 P 889. 


The essential elements of a gift inter 
vivos are delivery of the article by the 
donor to the donee, the accompanying 
present intention to vest the legal title in 
the latter and acceptance of it by him, 
and when so made it becomes at once ir- 
revocable. Fender et al. v. Foust et al., 
82 M 73, 78, 265 P 15. 


References 


Sylvain et al. v. Page, 84 M 424, 439, 
276 (Pls 
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6883. Gift—how made. A verbal gift is not valid unless the means 
of obtaining possession and control of the thing are given, nor, if it is 


eapable of delivery, unless there is an actual or symbolical delivery of the 


thing to the donee. 


History: En. Sec. 1551, Civ. C. 1895; 
re-en. Sec. 4636, Rev. C. 1907; re-en. Sec. 
6883, R. C. M. 1921. Cal. Civ. C. Sec. 
1147. Field Civ. C. Sec. 501. 


Operation and Effect 


Where a gift inter vivos is made by a 
written instrument transferring the title 
to the donee it is not necessary to the 
validity of the gift that delivery of the 
thing given be made to the donee; as in 
the case of a sale of personal property, 


8 
so in that of a gift; the transaction be- 
tween the parties is good whether posses- 
sion be delivered or not, want of delivery 
rendering it void only as to creditors and 
subsequent bona fide purchasers or en- 
cumbranecers, and this rule is true with re- 
spect to a gift from husband to wife, the 
fact that the donor at times had posses- 
sion of the thing given after the execu- 
tion of the instrument not changing the 
rule. Sylvain et al. v. Page, 84 M 424, 
440, 276 P 16. . 


6884. Gift not revocable. <A gift, other than a gift in view of death, 


cannot be revoked by the giver. 


History: En. Sec. 1552, Civ. C. 1895; 
re-en. Sec. 4637, Rev. C. 1907; re-en. Sec. 
6884, R. C. M. 1921. Cal. Civ. C. Sec. 1148. 
Field Civ. C. Sec. 502. 


References 


Sylvain et al. v. Page, 84 M 424, 439, 
276’ P16. 


6885. Gift in view of death defined. A gift in view of death is one 
which is made in contemplation, fear, or peril of death, and with imtent 
that it shall take effect only in case of the death of the giver. 


History: En. Sec. 1553, Civ. C. 1895; 
re-en. Sec. 4638, Rev. C. 1907; re-en. Sec. 
6885, R. C. M. 1921. Cal. Civ. C. Sec. 
1149. Field Civ. C. Sec. 503. 


Delivery In Trust for Donee 


A. gift causa mortis may be effected by 
delivery to a third person in trust for 
the donee although the gift does not come 
to the knowledge of the latter and is not 
accepted by him until after the death of 
the donor; the acts of the trustee receiving 
the property are deemed to be in the in- 
terest of the donee and the acceptance of 
the gift is presumed. Stagg v. Stagg, 90 
M 180, 188, 300 P 539. 


Delivery of Deposit Book 


Where donor, believing himself to be in 
peril of death from heart disease, handed 
' bank pass-books to his brother with the 
statement that he should have them, the 
delivery of the books was a sufficient de- 
livery of the deposits represented by them, 
his intention to make the gift being shown 
by a writing left with each bank to the 
effect that the account in each was a joint 
one upon which the brother could draw 
and that on the death of either the other 


should have what was remaining in the ac- 


count. Fender et al. v. Foust et al., 82 M 
ideo peoo PLS, 


Essentials 


A gift causa mortis is subject to the 
following conditions: (1) It must be made 
in contemplation, fear, or peril of death; 
(2) the donor must die of the illness or 
peril which he then fears or contemplates 
and (3) the delivery must be made with 
the intent that title shall vest only in ease 
of death. O’Neil v. O’Neil, 43 M 505, 511, 
117 P 889. 

To constitute a gift one causa mortis, 
it must have been made in contemplation, 
fear or peril of death; the donor must have 
died of the illness or peril which he then 
feared or contemplated, and delivery of the 
subject of the gift must have been made 
with the intent that title should vest only 
in case of death. Fender et al. v. Foust 
et al., 82 M 73, 78, 265 P 15. 


One of the essential elements of a gift 
causa mortis is that the gift is intended 
to take effect only in case of the death of 
the giver, but a gift made during the last 
illness of the giver, or under circumstances 
which would impress him with an expecta- 
tion of speedy death, is presumed to be 
such a gift. Stagg v. Stagg, 90 M 180, 
188, 300 P 539. 


Inheritance Tax 


The phrase “in contemplation of death” 
with reference to transfers made taxable 
under the inheritance tax statute is not 
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confined to gifts causa mortis, but em-my 


braces gifts inter vivos, even though they 
are fully executed. In re Wadsworth’s Es- 
tate, 92 M 135, 149, 11 P 2d 788. 
Jurisdiction As to Validity of Gifts 
The validity of a gift causa mortis is 
determinable by the law of the place where 


it is made, without reference to the domi- 
cile of the donor. O’Neil v. O’Neil, 43 M 
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Validity of Gift Where Interest Is 
Reserved 


Delivery of promissory notes and Lib- 


_ erty bonds with the condition that the in- 


terest therefrom should go to the donor as 
long as he lived does not invalidate the 
gift as one causa mortis, where the other 
two elements mentioned above necessary 
to such gifts are present. Fender et al. 


505, 517, 117 P 889. v. Foust et al., 82 M 73, 78, 265 P 15. 


6886. When gift presumed to be in view of death. A gift made during 
the last illness of the giver, or under circumstances which would impress 
him with an expectation of speedy death, is presumed to be a gift in view 
of death. 

History: En. Sec. 1554, Civ. C. 1895; 
re-en. Sec. 4639, Rev. C. 1907; re-en. Sec. 


6886, R. C. M. 1921. Cal. Civ. C. Sec. 1150. 
Field Civ. C. Sec. 504. 


References 
Stagg v. Stagg, 90 M 180, 188, 300 P 539. 


6887. Revocation of gift in view of death. A gift in view of death 
may be revoked by the giver at any time, and is revoked by his recovery 
from the illness, or escape from the peril, under the presence of which it 
was made, or by the occurrence of any event which would operate as a 
revocation of a will made at the same time. | 


History: En. Sec. 1555, Civ. C. 1895; re-en. Sec. 4640, Rev. C. 1907; re-en. Sec. 6887, 
R. C. M. 1921. Cal. Civ. C. Sec. 1151. Field Civ. C. Sec. 505. 


6888. Effect of will upon gift. A gift in view of death is not affected 
by a previous will; nor by a subsequent will, unless it expresses intention 
to revoke the gift. 


History: En. Sec. 1556, Civ. C. 1895; re-en. Sec. 4641, Rev. C. 1907; re-en. Sec. 6888, 
R. C. M. 1921. Cal. Civ. C. Sec. 1152. Field Civ. C. Sec. 506. 


6889. When treated as legacy. A gift in view of death must be treated 
as a legacy, so far as relates to the creditors of the giver. 


History: En. Sec. 1557, Civ. C. 1895; re-en. Sec. 4642, Rev. C. 1907; re-en. Sec. 6889, 
R. C. M. 1921. Cal. Civ. C. Sec. 1153. Field Civ. C. Sec. 507. 


CHAPTER 72 
RECORDING TRANSFERS—RELEASE OF OIL, GAS, AND MINERAL LEASES 


Section 6890. What may be recorded—recording certified copies in another county. 


6891. Judgments may be recorded without acknowledgment. 
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6901. Duties of recorder. 


6902, 
6903. 
6904. 


Oil, gas, and mineral leases, release of record of. 
Action to compel release—damages—attorney’s fees. 
Demand for release—when and upon whom to be made. 
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6890-6892 
6890. What may be recorded—recording certified copies in another 
county. Any instrument or judgment, affecting the title to or possession 
of real. property, may be recorded under this chapter. When any instru- 
ment or judgment, affecting the title to or possession of real property, 
situated in more than one county in this state, has been recorded in either 
of such counties, a copy thereof, certified to by the county clerk of the 
county in which it has been recorded, may be recorded in any other county 
in this state wherein any portion of the real property affected by such 
instrument or judgment is situated, and such records will have the same 
effect as if the original instrument or judgment had been so recorded. 


History: Earlier laws regulating the ex- 
ecution and recording of conveyances of 
realty were Ch. 18, pp. 395 to 404, Cod. 
Stat. 1871; re-en. Secs. 178-299, Rev. Stat. 
1879, and as Secs. 235-287, 5th Div. Comp. 
Stat. 1887. 

This section en. Sec. 1570, Civ. C. 1895; 
re-en. Sec. 4643, Rev. C. 1907; amd. Sec. 
1, Ch. 28, L. 1919; re-en. Sec. 6890, 
R. C. M. 1921. Cal. Civ. C. Sec. 1158. 
Field Civ. C. Sec. 508. 

Operation and Effect 


A certificate of sale issued by the sher- 


iff is a conveyance within the meaning of 
the Recording Act. Lepper v. Home 
Ranch Co. et al., 90 M 558, 565, 4 P 2d 
722. 


References 


Cited or applied as section 4643, Re- 
vised Codes, before amendment, in Cullen 
v. Reed, 220 Fed. 356, 357; Citizens Nat. 
Bk. v. Western L. & B. Co., 64 M 40, 208 
P 893; Bozdech et al. v. Montana Ranches 
Co., 67 M 365, 216 P 319; Standard Oil 
Co. v. Idaho Community Oil Co., 98 M 
131, 37 P. 2d, 660. 


6891. Judgments may be recorded without acknowledgment. Judg- 
ments affecting the title to or possession of real property, authenticated by 
the certificate of the clerk of the court in which such judgments were 
rendered, may be recorded without acknowledgment or further proof. 


History: En. Sec. 1571, Civ. C. 1895; re-en. Sec. 4644, Rev. C. 1907; re-en. Sec. 6891, 
R. C. M. 1921. Cal. Civ. C. Sec. 1159. 


6891.1. Recording of return of sale under decree of court. Where real 
estate is sold under a decree of court, return of such sale shall be made, 
and filed in the office of the clerk of court. The clerk shall record the 
return so made, the same as if it were to an execution wherein a levy upon 
real estate had been made; provided, that where the return contains a true 
copy of the decree of court under which such sale was made, the clerk 
shall record all of the return except such copy of the decree, and in lieu 
of recording such copy, shall insert in the record the following: 


“The original judgment and decree, the true copy which is set forth 
in this return, is recorded in judgment book.................... tatepares. ccs eee 
TOs 5..oe eee , Inclusive, thereof.” 


History: En. Sec. 1, Ch. 42, L. 1927. 


6892. Letters patent may be recorded without acknowledgment. Let- 
ters patent from the United States, or from the state of Montana, executed 
and authenticated pursuant to existing law, may be recorded without 
acknowledgement or further proof; and where letters patent have been 
lost, or are beyond the control of any party deraigning title therefrom, or 
for any reason they remain unrecorded, any person claiming title there- 
under may cause a transcript of the copy of such letters patent kept by 
the government issuing the same, duly certified by the officer or individual 
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having lawful custody of such copy, to be recorded in lieu of the original; 
and such recorded copy shall have prima facie the same force and effect 
as the original, for title or for evidence, until the said original letters 
patent be recorded. 


History: En. Sec. 1572, Civ. C. 1895; re-en. Sec. 4645, Rev. C. 1907; re-en. Sec. 6892, 
R. C. M. 1921. Cal. Civ. C. Sec. 1160. 


6893. Acknowledgment of instruments required, except when. Before 
an instrument can be recorded, unless it belongs to the class provided for 
in either sections 6891, 6892, 6927, or 6928, its execution must be acknowl-. 


6893 
amended 
Le ST Cuv7e 
See. pe bee 


edged by the person executing it, or, if exbcnvenl by a corporation, by its 


president, vice-president, secretary, or assistant secretary, or proved by a 
subscribing witness, or as provided in sections 6923 and 6924, and the 
acknowledgment or proof certified in the manner prescribed by sections 


6905 to 6933 of this code. 


History: En. Sec. 1573, Civ. C. 1895; 
re-en. Sec. 4646, Rev. C. 1907; re-en. Sec. 
6893, R. C. M. 1921; amd. Sec. 1, Ch. 16, 
L. 1931. Cal. Civ. C. Sec. 1161. Based 
on Field Civ. C. Sec. 509. 


Operation and Effect 


A bill of sale conveying an interest in 
land which was not acknowledged or 
proved was not entitled to record under 
this section, and therefore its record im- 
parted no constructive notice to anyone. 
Baum v. Northern Pacific Ry. Co., 55 M 
219, 222, 175 P 872. 


edged by the party who is bound by it to 
the performance of an act, acknowledg- 
ment by the party to whom he is bound 
being of no avail, and record of it in the 
latter case imparts no constructive notice 
whatever. Lee v. Laughery, 55 M 238, 
244, 175 P 873. 

Id. In order that the record of an in- 
strument shall impart constructive notice, 
the writing must be one which the law 
authorizes to be recorded. 


References 


Standard Oil Co. v. Idaho Community 


To entitle an instrument to be recorded jij Co., 98 M 313, 37 P 2d 660. 


under this section, it must be acknowl- 


6894. Same—certified instruments recorded, when. An instrument, 
proved and certified pursuant to sections 6923 and 6924, may be recorded 
in the proper office if the original is at the same time deposited therein to 
remain for public inspection, but not otherwise. 


History: En. Sec. 1574, Civ. C. 1895; re-en. Sec. 4647, Rev. C. 1907; re-en. Sec. 6894, 
R. C. M. 1921. Cal. Civ. C. Sec. 1162. Field Civ. C. Sec. 510. 


6895. Transfers in trust, etc. Transfers of property in trust for the 
benefit of creditors, and transfers or liens on property by way of mortgage, 
are required to be recorded in the cases specified in the chapters on the 
special relation of debtor and creditor, and the chapter on mortgages, 
respectively. 


History: En. Sec. 1575, Civ. C. 1895; re-en. Sec. 4648, Rev C. pe re-en. Sec. 6895, 
R. C. M. 1921. Cal. Civ. C. Sec. 1164. Field Civ. C. Sec. 511. 


6896. Fees of recorder to be indorsed. The county clerk must, in all 
cases, indorse the amount of his fee for recording on the instrument re- 
corded. 


History: En. Sec. 1576, Civ. C. 1895; re-en. Sec. 4649, Rev. C. 1907; re-en. Sec. 6896, 
R. C. M. 1921. Cal. Civ. C. Sec. 1165. 


6897. Registration of ranch owners. The owner of any farm or ranch 
in the state of Montana may, upon the payment of one dollar to the 
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county clerk and recorder in the county in which the farm or ranch may 
be situated, have the name of such farm or ranch entered and recorded 
in a register, which the county clerk and recorder shall keep for such 
purpose, and thereupon such owner shall be, by said clerk and recorder, 
furnished a certificate issued under the seal of said official, setting forth 
therein the name and location of the farm or ranch, and the name of such 
owner ;. provided, that when any name shall have been recorded as herein- 
before provided, any other person or persons shall not have the right to 
use the same name for any other farm or ranch in the same county, except 
by prefixing or adding thereto designating or other identifying words. 


History: En Sec. 1, Ch. 49, L. 1913; re-en. Sec. 6897, R. C. M. 1921. 


6898. In what office. Instruments entitled to be recorded must be 
recorded by the county clerk of the county in Weer the real property | 
affected thereby is situated. 


History: En. Sec. 1590, Civ. C. 1895; re-en. Sec. 4650, Rev. C. 1907; re-en. Sec. 6898, 
R. C. M. 1921. Cal. Civ. C. Sec. 1169. Based on Field Civ. C. Sec. 512. 


6899. Instrument—when deemed recorded. An instrument is deemed 
to be recorded when, being duly acknowledged or proved and certified, it 
is deposited in the county clerk’s office with the proper officer for record. 

History: En Sec. 1591, Civ. C. 1895; 
re-en. Sec. 4651, Rev. C. 1907; re-en. Sec. 


6899, R. C. M. 1921. Cal. Civ. C. Sec. 
1170. Based on Field Civ. C. Sec. 513. 


References 


Guerin v. Sunburst Oil & Gas Co., 68 
M 365, 370, 218 P 949. 


6900. Books of record. Grants, absolute in terms, are to be recorded 
in one set of books, and mortgages, and securities in the nature of mort- 
gages, in another. ) 

History: En. Sec. 1592, Civ. C. 1895; re-en. Sec. 4652, Rev. C. 1907; re-en. Sec. 6900, 
R. C. M. 1921. Cal. Civ. C. Sec. 1171. 

6901. Duties of recorder. The duties of county clerks, in respect to 
recording instruments, are prescribed by the Political Code. 

History: En. Sec. 1593, Civ. C. 1895; re-en. Sec. 4653, Rev. C. 1907; re-en. Sec. 6901, 
R. C. M. 1921. Cal. Civ. C. Sec. 1172. Based on Field Civ. C. Sec. 514. 


6902. Oil, gas, and mineral leases, release of record of. When any oil, 


MA gn al | gas, or other mineral lease heretofore or hereafter executed shall become 
ee | forfeited, it shall be the duty of the lessee, his successor or assigns, within 


sixty days from the date this act shall take effect, if the forfeiture occurred 
prior thereto, and within sixty days from the date of the forfeiture of any 
and all leases, to have such lease released from record in the county where 
the leased land is situated without cost to the owner thereof. 


History: En. Sec. 1, Ch. 22, L. 1917; 
re-en. Sec. 6902, R. C. M. 1921. 


Abatement of Action 


That plaintiff’s land was sold on fore- 
closure sale after his action for damages 
brought under sections 6902-6904, was com- 
menced, and the period of redemption had 
expired prior to retrial of the cause, did 
not result in the abatement of the action. 


(Sec. 9086.) Solberg v. Sunburst Oil and 
Gas Co., 76 M 254, 276, 246 P 168. 


Action for Cancellation 


Where the lessor of oil and gas lands, 
after making demand for cancellation of 
the lease required by section 6904, con- 
veyed title by warranty deed to another, 


‘both thereafter had a remedial interest 


in the cause of action for cancellation of 
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the lease, and they having joined as plain- 
tiffs in the action commenced after pass- 
ing of title, failure of the grantee to make 
demand upon the lessee to clear the record 
of the instrument prior to action did not 
destroy their right to maintain it, demand 
by the lessor having been sufficient to 
meet the requirement of the section. Abell 
et al. v. Bishop, 86 M 478, 489 et seq., 
284 P 525. 


Construction 


An oil and gas lease should be construed 
strictly against the lessee and in favor of 
the lessor. Daley et al. v. Torrey, 69 M 
599, 601, 223 P 498. 


Damages 


To warrant recovery of special damages, 
i. e., Such damages as are the natural but 
not the necessary result of defendant’s 
wrongful act, they must be pleaded. Sol- 
berg v. Sunburst Oil & Gas Co. et al., 73 
M 94, 101 et seq., 235 P 761. 

Id. Under his general allegation of dam- 
ages plaintiff in an action to compel the 
release of record of an oil and gas lease 
after an alleged forfeiture under its terms, 
proof that because of defendant’s failure 
to make release plaintiff had been pre- 
vented to make a new lease to his dam- 
age (special in character) in a given 
amount was inadmissible for that purpose, 
but admissible to show the nominal dam- 
ages recoverable under section 6903. 


Definition of Forfeiture 


The word “forfeiture” as used in the 
statute making it the duty of the lessee 
of oil and gas lands to cause the lease to 
be released of record within sixty days 
after forfeiture (secs. 6902-6904) means 
the deprivation of the right of the lessee 
to further remain in the possession under 
the lease in consequence of a nonperform- 
ance of an obligation or condition resting 
upon him thereunder. Steven v. Potlatch 
Oil & Refining Co., 80 M 239, 249, 260 P 
110. 


Drilling Operations 


In an action to have an oil and gas 
lease forfeited for failure of the lessee to 
“commence drilling operations for oil” 
within the time specified in the lease, held 
that the quoted phrase meant the com- 
mencement of actual drilling and not the 
commencement of preliminary work neces- 
sary to such drilling; that evidence that 
the well was not “spudded in” was suffi- 
cient to make out a prima facie case, and 
that therefore the granting of a nonsuit 
was error. Solberg v. Sunburst Oil & Gas 
Co. et al., 73 M 94, 101 et seq., 235 P 761. 


Limitation of Action 
An action for the cancellation of record 
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of an oil and gas lease which had thereto- 
fore been declared forfeited, brought un- 
der sections 6902-6904, held not an action 
“upon a statute for a penalty or forfeiture” 
within the meaning of section 9032, pre- 
scribing that such an action, must be 
brought within two years, nor one “upon 
a liability created by statute other than 
a penalty or forfeiture” for which a like 
limitation is prescribed by section 9033. 
Abell et al. v. Bishop, 86 M 478, 489 et 
seq., 284 P 525. 

Id. <A statute which gives a right that 
existed prior thereto and merely increases 
the damages by adding a penalty, as do 
sections 6902-6904, which grant the right 
to maintain an action to clear title from 
a cloud created by a recorded oil and gas 
lease, valid on its face but void or voida- 
ble as to plaintiff lessor’s title, being 
remediable in character, is not a penalty 
statute within the meaning of the statute 
of limitations. 


Nature of Action 


Held, that an action to compel the re- 
lease of an oil and gas lease of record 
on the ground that the lessee had failed 
to commence drilling operations within the 
time fixed in the lease, by reason of which 
it became forfeited, and for the recovery 
of the statutory penalty, damages and at- 
torney’s fees (secs. 6902-6904), is one at 
law, entitling plaintiff to a jury trial. Sol- 
berg v. Sunburst Oil & Gas Co. et al., 70 
M 177, 180, 225 P 612. 

An action for the cancellation of an oil 
and gas lease, for recovery of damages and 
the statutory penalty for failure to re- 
lease, brought under sections 6902-6904, is 
one at law, even though incidentally it 
calls for equitable relief. Berthelote et 
al. v. Loy Oil Co. et al., 95 M 434, 446, 
28 P 2d 187; Stranahan v. Independent 
Nat. Gas Co., 98 M 597, 41 P 2d 39. 


Object of Action to Clear Record of 
Forfeited Lease 


The primary object of an action brought 
under sections 6902-6904, is to clear the 
record of the cloud on title to oil and 
gas lands cast thereon by a forfeited lease, 
not to recover the penalty therein provided 
for; therefore where the court decreed can- 
cellation of a lease but did not award the 
penalty, appellant lessor’s contention that 
primary relief, to-wit, the penalty having 
been refused, the incidental relief—can- 
cellation—was improper, has no merit. 
Abell et al. v. Bishop, 86 M 478, 489 et 
seq., 284 P 525. 


Operations After Forfeiture 


After forfeiture of an oil and gas lease 
has been declared and demand made for its 
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return for nonperformance of the condition 
to commence drilling operations within a 
given time, it is immaterial that the lessee 
thereafter commenced drilling, and the les- 
see’s failure to release the lease of record 
within sixty days entitles the lessor to 
prosecute his action under sections 6902- 
6904. Solberg v. Sunburst Oil & Gas Co., 
76 M 254, 259 et seq., 246 P 168. 


Time for Making Release 


This section provides that when an oil 
and gas lease shall become forfeited it is 
the duty of the lessee to record the re- 
lease thereof within sixty days from the 
date of forfeiture; section 6904 provides 
that the lessor must at least twenty days 
before bringing the action given him by 
section 6903, to enforce release demand 
such release of record. Held, that after 
forfeiture the lessor is not required to 
wait sixty days before making demand but 
may do so at any time, provided suit is 
not commenced before the expiration of 
the sixty-day period during which it is the 
duty of the lessee to make release. Steven 
v. Potlatch Oil & Refining Co., 80 M 239 
249, 260 P 119. 


Written Notice Not Required 


The lessor of oil and gas rights is not 
required to give written notice of his in- 
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tention to declare a forfeiture of the lease 
for failure of the lessee to commence drill- 
ing operations within the time stipulated, 
to entitle him to prevail in an action 
brought under sections 6902-6904, for dam- 
ages for failure to clear the record of the 
forfeited lease. Solberg v. Sunburst Oil 
& Gas Co., 76 M 254, 259 et seq., 246 P 
168. 


Written Portion Controlling 


Held, in an action to enforce the cancel- 
lation of an oil and gas lease and to re- 
cover damages for refusal to cancel (secs. 
6902-6904), that a written paragraph there- 
in, providing that in the event a well was 
not commenced within the time limit men- 
tioned in the lease, the instrument should 
be null and void, was controlling as against 
a printed one under which, if the opera- 
tions were not commenced within that time 
the lessor should pay two dollars per acre 
for each additional year commencement of 
drilling was delayed, and that demurrer to 
the complaint was improperly sustained. 
Daley et al. v. Torrey, 69 M 599, 601, 223 
P 498. 


References 


Corey v. Sunburst Oil & Gas Co., 72 M 
383, 394, 233 P 909; Williard et al. v. Fed- 
eral Surety Co., 91 M 465, 472, 8 P 2d 633. 


6903. Action to compel release—damages—attorney’s fees. Should 


the owner of such lease neglect or refuse to execute a release as provided 
by this act, then the owner of the leased premises may sue in any court 
of competent jurisdiction to obtain such release, and he may also recover 
in such action of the lessee, his suecessor or assigns, the sum of one hundred 
dollars as damages, and all costs, together with a reasonable attorney’s 
fee for preparing and prosecuting the suit, and he may also recover any 
additional damages that the evidence in the case will warrant. In all 
such actions writs of attachment may issue as in other cases. If, in such 
action, the plaintiff fails to establish the forfeiture of the lease, an at- 
torney’s fee must be allowed to the holder of the lease. Issues in regard 
to such fees shall be determined in the same manner as other issues in such 
actions. 

History: En. Sec. 2, Ch. 22, L. 1917; 


re-en. Sec. 6903, R. C. M. 1921; amd. Sec. 
1, Ch. 18, L. 1929. 


NOTE.—tThis section is construed to- 
gether with sections 6902 and 6904, and 
annotations on this subject are all included 
under section 6902. 


6904. Demand for release—when and upon whom to be made. At 
least twenty days before bringing the action provided for in this act, the 
owner of the leased land, either by himself or by his agent or attorney, 
shall demand of the holder of the lease (if such demand by ordinary 
diligence can be made in this state) that said lease be released of record. 
Such demand must be written. When written, a letter-press or carbon 
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or written copy thereof, when shown to be such, may be used as evidence 
in any court with the same force and effect as the original. 


History: En. Sec. 3, Ch. 22, L. 1917; 
re-en. Sec. 6904, R. C. M. 1921. 


CHAPTER 73 


ACKNOWLEDGMENT AND PROOF OF INSTRUMENTS 


Seetion 6905. 


By whom acknowledgments may be taken in this state. 


NOTE.—This section is construed to- 
gether with sections 6902 and 6903, and an- 
notations on this subject are all included 
under section 6902. 


ch, 73 
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6906. Same—where and by whom acknowledgments may be takerg-l. es 117 

6907. By whom taken without the state. pp. 215-217 

6908. By whom taken without the United States. . 

6909. Deputy can take acknowledgment. 

6910. Officer taking acknowledgment must know person—corporations. 

6911. Acknowledgment by married women. 

6912. Conveyance by married woman—acknowledgment. 

6913. Officer must indorse certificate. 

6914. General form of certificate. 

6915. Form of acknowledgment by corporation. 

6916. Form of certificate of acknowledgment by married woman. 

6917. Form of certificate of acknowledgment by attorney in fact. 

6918. Officers must affix their signatures. 

6919. Certificate of authority of justices in certain cases. 

6920. Proof of execution—how made. 

6921. Witness must be personally known to officer. 

6922. What must be proved by subscribing witness. 

6923. Handwriting may be proved, when. 

6924. What facts must be proved by evidence of handwriting. 

6925. Certificate of proof. 

6926. Officers authorized to do certain things. ~ 

6927. Instrument improperly certified—how corrected. 

6928. Judgment proving instrument. j 

6929. Effect of judgment in such action. 

6930. Conveyances heretofore made to be governed by then existing laws. 

6931. Effect as evidence of instruments made and acknowledged before code 
takes effect—recording. 

6932. Validation of records erroneously executed or acknowledged—copies as 
evidence. 

6933. Deeds heretofore executed valid though not acknowledged. 

6933.1. Validation of instruments omitting address of grantee, mortgagee or 


assignee—copies as 


6905. By whom acknowledgments may be taken in this state. 


evidence. 


The 


proof of acknowledgment of an instrument may be made at any place 
within this state before a justice or clerk of the supreme court, or a judge ??P- +: + 


of the district court. 


History: For earlier acts relating to 
conveyance and form of acknowledgments, 
see Secs. 1-52, pp. 479-488, Bannack Stat.; 
Secs. 1-52, pp. 396-404, Cod. Stat. 1871; 
Secs. 178-229, 5th Div. Rev. Stat. 1879; 
Secs. 235-287, 5th Div. Comp. Stat. 1887. 

This section en. Sec. 1600, Civ. C. 1895; 
re-en. Sec. 4654, Rev. C. 1907; re-en. Sec. 
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1180. Based on Field Civ. C. Sec. 516. 


References 


Angell v. Lewistown State Bank et al., 
72 M 345, 351, 232 P 90. 
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The proof of acknowledgment of an instrument may be made in this state 5.1. "43 c. 35 
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within the city, county, or district for which the officer was elected or 
appointed, before either: 


1. A clerk of a court of record; or, 
A county clerk; or, 

A notary public; or, | 

4. <A justice of the peace; or, 

5. A United States commissioner. 


History: En. Sec. 1601, Civ. C. 1895; 
re-en. Sec. 4655, Rev. C. 1907; amd. Sec. 1, 
Ch. 10, L. 1913; re-en. Sec. 6906, R. C. M. 
1921. Cal. Civ. C. Sec. 1181. Based on 
Field Civ. C. Sec. 517. 


References 


Angell v. Lewistown State Bank et al.,. 
72 M 345, 351, 232 P 90. 


6907. By whom taken without the state. The proof of acknowledg- 
ment of an instrument may be made without this state, but within the 
United States, and within the jurisdiction of the officer, before either: 

1. A justice, judge, or clerk of any court of record of the United 
States; or, 

2. <A justice, judge, or clerk of any court of record of any state or 
territory ; or, 

3. A commissioner appointed by the governor of this state for that 
purpose; or, 

4. <A notary public; or, 

5. Any other officer of the state or.territory where the acknowledg- 
ment is made authorized by its laws to take such proof or acknowledgment. 


History: En. Sec. 1602, Civ. C. 1895; 
re-en. Sec. 4656, Rev. C. 1907; re-en. Sec. 
6907, R. C. M. 1921. Cal. Civ. C. Sec. 
1182. Based on Field Civ. C. Sec. 518. 


References 


Gotzian & Co. v. Norris et al., 89 M 307, 
315, 297 P 489. 


6908. By whom taken without the United States. The proof or ac- 
knowledgment of an instrument may be made without the United States, 
before either: 

1. A minister, commissioner, or charge d’affaires of the United States, 
resident and accredited in the country where the proof or acknowledgment 
is made; or, . 

2. A consul, vice-consul, or consular agent of the United States, resi- 
dent in the country where the proof or acknowledgment is made; or, 

3. A judge of a court of record of the country where the proof or — 
acknowledgment is made; or, 

4. Commissioners appointed for such purposes by the governor of the 
state, pursuant to special statutes; or, 

do. A notary public. 


History: En. Sec. 1603, Civ. C. 1895; re-en. Sec. 4657, Rev. C. 1907; re-en. Sec. 6908, 
R. C. M. 1921. Cal. Civ. C. Sec. 1183. 


6909. Deputy can take acknowledgment. When any of the officers 
mentioned in the four preceding sections are authorized by law to appoint 
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a deputy, the acknowledgment or proof may be taken by such deputy, in 
the name of his principal. 


History: En. Sec. 1604, Civ. C. 1895; re-en. Sec. 4658, Rev. C. 1907; re-en, Sec. 6909 
R. C. M. 1921. Cal. Civ. C. Sec. 1184. 


6910. Officer taking acknowledgment must know person—corpora- 


tions. The acknowledgment of an instrument must not be taken unless 
the officer taking it knows or has satisfactory evidence, on the oath or 
affirmation of a credible witness, that the person making such acknowl- 
edgment is the individual who is described in and who executed the 
instrument; or, if executed by a corporation, that the person making such 
acknowledgment is the president or vice-president, or secretary or assistant 
secretary of such corporation. 
History: En. Sec. 1605, Civ. C. 1895; 


re-en. Sec. 4659, Rev. C. 1907; amd. Sec. 1 
Ch. 2, L. 1913; re-en. Sec. 6910, R. C. M. 


R. C. M. 1921, in each of which an acknowl- 
edgment by such officer is recognized, the 
legislature intended to give effect to in- 


Vol. 3p. 513 
secs. 6905 
to 6933 


ref. to 
ese, Led 


* bec. 1 p. 522 
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6910 
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e 


SL. 745 cued 


New matter 
Secs. 1-3 


pp. 215-217 


6913 


1921. Cal. Civ. C. Sec. 1185. struments so acknowledged. Gotzian & Ses 13 _ 
_ fe ee 
Operation and Effect a v. Norris et al., 89 M 307, 316, 297 P 
While a vice-president is not specifically 
designated by statute in this state as one References 
who has authority to acknowledge an in- 
strument on behalf of his corporation, it ,, (nee Adams, aah 430, 85, 205 
must be held that in view of the provisions 399, 360 Feoue all te My or |New matte 
of this section and sections 6915 and 6932, ae ee 1 
. . pp. R1S-217 
A a 
6911. Acknowledgment by married women. The acknowledgment o1 Rel mace 
a married woman to an instrument purporting to be executed by her ae ha 35 
must be taken the same as that of any other person. [ge ists * 
History: En. Sec. 1606, Civ. C. 1895; re-en. Sec. 4660, Rev. C. 1907; re-en. Sec. 6911, bp is, e 
R. C. M. 1921. Cal. Civ. C. Sec. 1186. 
6912. Conveyance by married woman—acknowledgment. <A convey-6!2 


Rel. matter 

ance by a married woman has the same effect as if she were unmarried, s.L. "45 c. 35 
ecs. 

and may be acknowledged in the same manner. ee 43-45 

S.L. '43 c. 36 

History: En. Sec. 1607, Civ. C. 1895; re-en. Sec. 4661, Rev. C. 1907; re-en. Sec. 6912, Secs. 1-4 


R. C. M. 1921. Cal. Civ. C. Sec. 1187. Based on Field Civ. C. Sec. 522. pp. +5, 46 


6913. Officer must indorse certificate. An officer taking the acknowl- New matter 


‘ ‘ ($1243 c., 35 
edgment of an instrument must indorse thereon, or attach thereto, a cer- Sc, 1-4 
tificate substantially in the forms hereinafter prescribed. aes a 


History: En. Sec. 1608, Civ. C. 1895; re-en. Sec. 4662, Rev. C. 1907; re-en. Sec. 6913, comer 


R. C. M. 1921. Cal. Civ. C. Sec. 1188. 


6914. General form of certificate. The certificate of acknowledgment, 
unless it is otherwise in this chapter provided, must be substantially in New matter 


the following form: Sew patter Se 14 
Sic genie SEO it Eee Bis 3 
COOTIT LV., O10 seem etc ee. teak: § ; i pp. 215-2 | pp. 45, 46 
aS | Fe SESS) ek 2) eR , in the’ years. ae as: ~ before me 

(here insert the name and quality of the officer), game lis appeared 

2 Ce ee known to me (or proved to me on the oath of............................), 
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to be the person whose name is subscribed to the within instrument, and 
acknowledged to me that he (she or they) executed the same. 

History: En. Sec. 1609, Civ. C. 1895; 


re-en. Sec. 4663, Rev. C. 1907; re-en. Sec. 
6914, R. C. M. 1921. Cal. Civ. C. Sec. 1189. 


References 


Springhorn v. Springer et al., 
301, 243 P 803. 


75 M 294, 


6915. Form of acknowledgment by corporation. The certificate of 
acknowledgment of an instrument executed by a corporation must be 
substantially in the following form: 


Stiite off. chee 3 l 

Comnty-of eer ee eet j ie 

C1: Unis ieee Eigen te) Ei 0 8 5 ee ewe eo , before me 
(here insert the name and quality of the officer), personally appeared 
he RR eee , known to me (or proved to me on the oath of..........................), 


to be the president (or vice-president) or secretary (or assistant secretary) 
of the corporation that executed the within instrument, and acknowledged 
to me that such corporation executed the same. 


History: En. Sec. 1612, Civ. C. 1895; oz Sec. 6910, this section and 6932, R. C. M. 
re-en. Sec. 4664, Rev. C. 1907; amd. Sec. 1, 1921, in each of which an acknowledgment. 
Ch. 3, L. 1913; re-en. Sec. 6915, R. C. M. by such officer is recognized, the legisla- 
1$21. Cal. Civ. C. Sec. 1190. ture intended to give effect to instruments 

. so acknowledged. Gotzian & Co. v. Nor- 

OE 2nd et tect ris et al., 89 M 307, 316, 297 P 489. 

While a vice-president is not specifically 
designated by statute in this state as one oh ea te) 


who has authority to acknowledge an in- 
strument on behalf of his corporation, it 
must be held that in view of the provisions 


Genzberger v. Adams, 62 M 430, 435, 
205. P 658; Stauffacher v. Great Falls P. 8. 
Co. et al., 99 M 324, 43 P 2d 647. 


6916. Form of certificate of acknowledgment by married woman. The 
certificate of acknowledgment by a married woman must be substantially 
in the form prescribed in section 6914. 


History: En. Sec. 1611, Civ. C. 1895; re-en. Sec. 4665, Rev. C. 1907; re-en. Sec. 6916, 
R. C. M. 1921. Cal. Civ. C. Sec. 1191. 


6917. Form of certificate of acknowledgment by attorney in fact. The 
certificate of acknowledgment by an attorney in fact must be substantially 
in the following form: 


Petatemonit 222i bl: Me ay 

OUD ty s.OL ieee eile ef (aie 

On ct hig aes day. 0f4..28 eee tam. the: yeahh aha , before me 
(here insert the name and quality of the officer), personally appeared 
wee , known to me (or proved to me on the oath of......................-), 
to be the person whose name is subseribed to the within instrument as the 
eekOrne ya LaCie... vas tal eee , and acknowledged to me that he sub- 
seribed the name of........................ thereto as principal, and his own name as 


attorney in fact. 
History: En. Sec. 1612, Civ. C. 1895; re-en. Sec. 4666, Rev. C. 1907; re-en. Sec. 6917, 
R. C. M. 1921. Cal, Civ. C. Sec. 1192. 


6918. Officers must affix their signatures. Officers taking and certify- 
ing acknowledgments or proof of instruments for record must authenticate 
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their certificates by affixing their signatures, followed by the names of 
their offices ; also, their seals of office, if by the laws of the state or country 
where the acknowledgment or proof is taken, or by authority of which 
they are acting, they are required to have official seals. 


History: En. Sec. 1613, Civ. C. 1895; re-en. Sec. 4667, Rev. C. 1907; re-en. Sec. 6918, 
R. C. M. 1921. Cal. Civ. C. Sec. 1193. 


6919. Certificate of authority of justices in certain cases. The cer- 
tificate of proof or acknowledgment, if made before a justice of the peace, 
when used in any county other than that in which he resides, must be 
accompanied by a certificate, under the hand and seal of the clerk of the 
county in which the justice resides, setting forth that such justice, at the 
time of making such proof or acknowledgment, was authorized to take 
the same, and that the clerk is acquainted with his handwriting, and be- 
leves that the signature to the original certificate is genuine. 


History: En. Sec. 1614, Civ. C. 1895; re-en. Sec. 4668, Rev. C. 1907; re-en. Sec. 6919, 
R. C. M. 1921. Cal. Civ. C. Sec. 1194. : 


6920. Proof of execution—how made. Proof of the execution of an 
instrument, when not acknowledged, may be made either: 

1. By the party executing it, or either of them; or, 

2. By a subseribing witness; or, 

3. By other witnesses, in cases mentioned in section 6923. 


History: En. Sec. 1615, Civ. C. 1895; re-en. Sec. 4669, Rev. C. 1907; re-en. Sec. 6920, 
R. C. M. 1921. Cal. Civ. C. Sec. 1195. 


6921. Witness must be personally known to officer. If by a subscrib- 
ing witness, such witness must be personally known to the officer taking 
the proof to be the person whose name is subscribed to the instrument as 


a witness, or must be proved to be such by the oath of a credible witness. 
History: En. Sec. 1616, Civ. C. 1895; re-en. Sec. 4670, Rev. C. 1907; re-en. Sec. 6921, 
R. C. M. 1921. Cal. Civ. C. Sec. 1196. 


6922. What must be proved by subscribing witness. The subscribing 
witness must prove that the person whose name is subscribed to the in- 
strument as a party is the person described in it, and that such person 
executed it, and that the witness subscribed his name thereto as a witness. 


History: En. Sec. 1617, Civ. C. 1895; re-en. Sec. 4671, Rev. C. 1907; re-en. Sec. 6922, 
R. C. M. 1921. Cal. Civ. C. Sec. 1197. 


6923. Handwriting may be proved, when. The execution of an instru- 
ment may be established by proof of the handwriting of the party and of 
a subscribing witness, if there is one, in the following cases: 

1. When the parties and all the subscribing witnesses are dead; or, 

2. When the parties and all the subscribing witnesses are non-residents 
of the state; or, 

3. When the place of their residence is unknown to the party desiring 
the proof, and cannot be ascertained by the exercise of due diligence; or, 

4. When the subscribing witness conceals himself, or cannot be found 
by the officer by the exercise of due diligence in attempting to serve the 
subpoena or attachment; or, 
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5. In ease of the continued failure or refusal of the witness to testify 
for the space of one hour, after his appearance. 


History: En. Sec. 1618, Civ. C. 1895; re-en. Sec. 4672, Rev. C. 1907; re-en. Sec. 6923, 
R. C. M. 1921. Cal. Civ. C. Sec. 1198. 


6924. What facts must be proved by evidence of handwriting. The 
evidence taken under the preceding section must satisfactorily prove to 
the officer the following facts: 

1. The existence of one or more of the conditions mentioned therein; 
and, 

2. That the witness testifying knew the person whose name purports 
to be subscribed to the instrument as a party, and is well acquainted with 
his signature, and that it is genuine; and, 

3. That the witness testifying personally knew the person who sub- 
seribed the instrument as a witness, and is well acquainted with his signa- 
ture, and that it is genuine; and, | 

4. The place of residence of the witness. 


History: En. Sec. 1619, Civ. C. 1895; re-en. Sec. 4673, Rev. C. 1907; re-en. Sec. 6924, 
R. C. M. 1921. Cal. Civ. C. Sec. 1199. 


6925. Certificate of proof. An officer taking proof of the execution 
of any instrument must, in his certificate indorsed thereon or attached 
thereto, set forth all the matters required by law to be done or known 
by him, or proved before him on the proceeding, together with the names 
of all the witnesses examined before him, their places of residence re- 
spectively, and the substance of their testimony. 


History: En. Sec. 1620, Civ. C. 1895; re-en. Sec. 4674, Rev. C. 1907; re-en. Sec. 6925, 
R. C. M. 1921. Cal. Civ. C. Sec. 1200. Based on Field Civ. C. Sec. 526. 


6926. Officers authorized to do certain things. Officers authorized to 
take the proof of instruments are authorized in such proceedings: 

1. To administer oaths or affirmations, as prescribed in the Code of 
Civil Procedure ; 

2. To employ and swear interpreters ; 

3. To issue subpoenas, as prescribed in the Code of Civil Procedure; 

4. To punish for contempt, as prescribed in the Code of Civil Pro- 
cedure. 

The civil damages and forfeiture to the party aggrieved are prescribed 
in the Code of Civil Procedure. 


History: En. Sec. 1621, Civ. C. 1895; re-en. Sec. 4675, Rev. C. 1907; re-en. Sec. 6926, 
R. C. M. 1921. Cal. Civ. C. Sec. 1201. 


6927. Instrument improperly certified—how corrected. When the 
acknowledgment or proof of the execution of an instrument is properly 
made, but defectively certified, any party interested may have an action 
in the district court to obtain a judgment correcting the certificate. 


History: En. Sec. 1622, Civ. C. 1895; re-en. Sec. 4676, Rev. C. 1907; re-en. Sec. 6927, 
R. C. M. 1921. Cal. Civ. C. Sec. 1202. 


6928. Judgment proving instrument. Any person interested under an 
instrument entitled to be proved for record may institute an action in the 
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district court against the proper parties to obtain a judgment proving secs, 6905 
to 


such instrument. i eee 
37 c. 170 


History: En. Sec. 1623, Civ. C. 1895; re-en. Sec. 4677, Rev. C. 1907; re-en. Sec. 6928, aby 1p. 522 
R. C. M. 1921. Cal. Civ. C. Sec. 1203. 
6929. Effect of judgment in such action. A certified copy of the 
judgment in a proceeding instituted under either of the two preceding 
sections, showing the proof of the instrument, and attached thereto, entitles 
such instrument to record, with the like effect as if acknowledged. 
History: En. Sec. 1624, Civ. C. 1895; re-en. Sec. 4678, Rev. C. 1907; re-en. Sec. 6929, 
R. C. M. 1921. Cal. Civ. C. Sec. 1204. 
6930. Conveyances heretofore made to be governed by then existing [6980 iter 
| Hel. ma 


laws. The legality of the execution, acknowledgment, proof, form, or 5.1. °47. C36 
record of any conveyance or other instrument made before this code goes 2, he 42; 
into effect, executed, acknowledged, proved, or recorded, is not affected £:3' 4.5 
by anything fomeeed in this chapter, but depends for its validity and PP: * 


legality upon the laws in force when the act was performed. 


History: En. Sec. 41, p. 403, Cod. Stat. 
1871; re-en. Sec. 218, 5th Div. Rev. Stat. 
1879; re-en. Sec. 276, 5th Div. Comp. Stat. 
1887; amd. Sec. 1625, Civ. C. 1895; re-en. 
Sec. 4679, Rev. C. 1907; re-en. Sec. 6930, 
R. C. M. 1921. Cal. Civ. C. Sec. 1205. 


References 


Cited or applied as section 4679, Civil 
Code, in Westheimer v. Goodkind, 24 M 90, 
100, 60 P 813. 


6931. Effect as evidence of instruments made and acknowledged before ,....., 


code takes effect—recording. All conveyances of real property made 
before this code goes into effect, and acknowledged or proved according 
to the laws in force at the time of such making and acknowledgment or 
proof, have the same force as evidence, and may be recorded in the same 


\Rel. matter 
C7, 247 oe 36 
Secs. aha 
pp. 41, jo: 
t 37 
| Secs. 1,2 
ipp. 42, 43 


manner and with the like effect, as conveyances executed and acknowledged | 


in pursuance of this chapter. 


History: En. Sec. 1626, Civ. C. 1895; re-en. Sec. 4680, Rev. C. 1907; re-en. Sec. 6931, 
R. C. M. 1921. Cal. Civ. C. Sec. 1206. 


6932. Validation of records erroneously executed or acknowledged— 
copies as evidence. Any instrument affecting real property, which was, 
previous to the date this act takes effect, copied into the proper book, kept. 
in the office of the county clerk and recorder, shall be deemed to impart, 
after that date, notice of its contents to subsequent purchasers and en- 
ceumbrancers, notwithstanding any defect, omission, or informality in the 


of, or the absence of any such certificate; and all such instruments here- 
tofore acknowledged by the vice-president and .assistant secretary of any 
eorporation, or by either of them, and recorded, shall be valid and shall 
have the same force and effect as though acknowledged by the presi- 
dent or secretary; but nothing herein shall be deemed to affect the rights 
of purchasers or encumbrancers previous to that date. Duly certified 
copies of the record of any such instrument may be read in evidence, with 
like effect as copies of an instrument duly acknowledged and recorded. 
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6933, 6933.1 


History: En. Sec. 1627, Civ. C. 1895; 
re-en. Sec. 4681, Rev. C. 1907; amd. Sec. 1, 
Ch. 4, L. 1913; re-en. Sec. 6932, R. C. M. 
1921; amd. Sec. 1, Ch. 17, L. 1931. Cal. 
Civ. C. Sec. 1207. 


Operation and Effect 


Under this section, an instrument. af- 
fecting real property recorded prior to the 
enactment of the section is to be deemed 
to impart notice to subsequent purchasers 
and encumbrancers though improperly ac- 
knowledged, and is admissible in evidence. 
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First State Bank v. Mussigbrod et al., 83 
M 68, 95, 271 P 695. 

While a vice-president is not specifically 
designated by statute in this state as one 
who has authority to acknowledge an in- 
strument on behalf of his corporation, it 
must be held that in view of the provi- 
sions of sections 6910, 6915, R. C. M. 1921, 
and this section, in each of which an ac- 
knowledgment by such officer is recog- 
nized, the legislature intended to give ef- 
fect to instruments so acknowledged. Got- 
zian & Co. v. Norris et al., 89 M 307, 317, 
297 P 489. 


6933. Deeds heretofore executed valid though not acknowledged. All 
deeds to real property heretofore executed in this state, or any state or 
territory of the United States, which shall have been signed by the grantors 
in due form, shall be sufficient in law to convey the legal title to the 
premises therein described from the grantors.to the grantees, without any 
other execution or acknowledgment or witnesses thereto whatever; and 
such deeds so executed shall be received in evidence in all courts in 
this state, and be conclusive evidence of the title to the lands therein 
described against the grantors, their heirs and assigns. 


History: En. Sec. 1, p. 145, L. 1899; re-en. Sec. 4682, Rev. C. 1907; re-en. Sec. 6933, 
R. C. M. 1921. 


6933.1. Validation of instruments omitting address of grantee, mort- 
gagee or assignee—copies as evidence. Any deed, mortgage, or assign- 
ment of mortgage which was, previous to the date this act takes ef- 
fect, copied into the proper book, kept in the office of the county clerk 
and recorder, shall be deemed to impart, after the date this act takes 
effect, notice of its contents to subsequent purchasers and encumbrancers 
notwithstanding the omission therefrom of the post office address of the 
orantee, mortgagee, or assignee of the mortgagee, as the case may be; 
and all such instruments heretofore recorded which do not contain the 
post office address of the grantee, mortgagee, or assignee of the mort- 
gagee, as the case may be, shall be valid and shall have the same force 
and effect as though the post office address of such grantee, mortgagee, 
or assignee of the mortgagee were contained therein; but nothing herein 
shall be deemed to affect the rights of purchasers or encumbraneers previ- 
ous to the date this act takes effect. Duly certified copies of the record 
of any such instrument may be read in evidence, with like effect as certi- 
fied copies of instruments duly recorded containing the post office address 
of the grantee, mortgagee, or assignee of the mortgagee, as the case may be. 

History$) En. Sec. 4, Chi us/, 1s. 1eo., 


CHAPTER 74 
EFFECT OF RECORDING OR FAILURE TO RECORD INSTRUMENTS 


Section 6934. Record—to whom notice—recording copies. 


6935. Conveyances to be recorded, or are void, ete. 
_ 6936. Conveyances defined. 
6937. Powers of attorney—how revoked. 
6938. Unrecorded instruments valid between the parties. 
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6934. Record—to whom notice—recording copies. 
of real property acknowledged or proved, and certified and recorded as |. 


RECORDING INSTRUMENTS 


6934 


Every conveyance 


prescribed by law, from the time it is filed with the county clerk for 
record, is constructive notice of the contents thereof to subsequent pur- 


chasers and mortgagees ; 


and a certified copy of any such recorded con- 


6934 
74 P (2d) 442 


6934 

‘Rel. matter 
IS.L. 247, C. 36 
Secs. 1, 9 
Ipp. 41, “42; 


veyance may be recorded in any other county, and when so recorded (°37 
the record thereof shall have the same force and effect as though it was 


of the original conveyance. 


History: Ap. p. Sec. 259, 5th Div. 
Comp. Stat. 1887; re-en. Sec. 1640, Civ. C. 
1895; re-en. Sec. 4683, Rev. C. 1907; amd. 
Sec. 1, Ch. 33, L. 1921; re-en. Sec. 6934, 
R. C. M. 1921. Cal. Civ. C. Secs. 1213, 
1218. 


Constructive Notice to Whom 


The record of an instrument is construc- 
tive notice to subsequent purchasers and 
encumbrancers only, and does not affect 
a prior purchaser though he has not ac- 
quired the legal title nor made full pay- 
ment of the purchase price. Piccolo et al. 
v. Tanaka et al., 78 M 445, 451, 253 P 
890. 


Description of the Property 


In order to give a mortgagee priority as 
against a subsequent purchaser or mort- 
gagee, the mortgage must describe the 
land covered by it with sufficient accu- 
racy to enable one examining the record to 
identify the land. Ely et al. v. Hoida et 
al., 70 M 542, 547, 226 P 525. 


Effect of Actual Knowledge 
Unrecorded 


Though 


One who takes a mortgage upon prop- 
erty with actual knowledge of an earlier, 
though unrecorded, one, takes it subject 
thereto and will ‘not be permitted, by 
placing his mortgage first on record, to 
gain priority over the earlier lien, even 
though the prior instrument is imperfect 
in itself or is defectively executed. An- 
gus v. Mariner et al. 85 M 365, 373, 
278 P 996. 


Effect of Recording 


The record of the assignment of a mort- 
gage is notice to a purchaser from the 
mortgagor, so that payments by him to the 
assignor are at his own risk. Cornish v. 
Woolverton, 32 M 456, 477, 81 P 4. 

Where the deed under which one holds 
lands is of record and the grantee takes 
possession, such possession is referable to 
such deed, and a subsequent purchaser is 
relieved from further inquiry to ascer- 
tain whether any other or different claim 
is asserted. Baum v. Northern Pacific 
Ry. Co., 55 M 219, 222, 175 P 872. 


Form of Instrument 
Under this and the following section, 


and section 6918, a certificate of acknowl- 
edgment of a mortgage by husband and 
wife is not rendered insufficient to charge 
a subsequent purchaser with notice by 
reason of the fact that, in the statement 
that the parties “severally acknowledged 
...he.... executed the same,” the blanks be- 
fore and after the word “he” were not 
filled so as to make the word “they.” 
Trerise v. Bottego, 32 M 244, 247, 79 P 
1057. 


Oral Agreements 


Oral agreements affecting the title to 
real property, being incapable of record, 
are not within the express language of 
this section and the following section. 
Mullins v. Butte Hardware Co., 25 M 525, 
538, 65 P 1004. 


What Knowledge Is Presumed From a 
Record 


Where, after giving an oil and gas 
lease upon his land to one party which 
lease was not recorded, the owner gave 
an option to purchase the land to another 
party subject to the lease, the option be- 
ing recorded, plaintiff who purchased the 
land before the expiration of the option, 
was chargeable with constructive notice of 
the option and its contents and hence of 
the provision therein that it was subject 
to the lease, and, in the absence of in- 
quiry from the lessee, was not an inno- 
cent purchaser without notice and there- 
fore not entitled to an injunction to pre- 
vent the lessee from going upon the land 
for the purpose of exploration. Guerin 
v. Sunburst Oil & Gas Co., 68 M 365, 368 
et seq., 218 P 949. 


References 


Cited or applied as section 259, Fifth 
Division Compiled Statutes of 1887, in 
Baker v. Bartlett, 18 M 446,45 P 1084; 
as section 4683, Revised Codes, in Cullen 
v. Reed, 220 Fed. 356, 357; Morrison v. 
Farmers’ ete. State Bank, 70 M 146, 149, 
152, 225 P 123; O. M. Corwin Co. v. Brain. 
ard et al., 80 M 318, 324, 260 P 706; 
Short et al. Vv. Karnop et al., 84 M 276, 
279 et seq-a70 (278. Musselshell Valley 
FE. & Tes Cary, Cooley, 86 M 276, 283 P 
213; Standard Oil Co. v. Idaho Commn- 
nity Oil Co., 98 M 131, 37 P 2d 660. 
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Every conveyance 


of real property, other than a lease for a term not exceeding one year, is 
void against any subsequent purchaser or encumbrancer, including an 


assignee of a mortgage, lease, or other conditional estate, of the same prop- 


erty, or any part thereof, in good faith and for a valuable considera- 
tion, whose conveyance is first duly recorded. 


History: Ap. p. Sec. 260, 5th Div. 
Comp. Stat. 1887; re-en. Sec. 1641, Civ. 
C. 1895; re-en. Sec. 4684, Rev. C. 1907; 
re-en. Sec. 6935, R. C. M. 1921. Cal. Civ. 
C. Sec. 1214. Based on Field Civ. C. Sec. 
530. 


Definition of “Encumbrancer” 


Held, that this section, providing that 
every conveyance of real property “is void 
as against any subsequent purchaser or 
encumbrancer * * * whose conveyance is 
first recorded,” does not operate in favor 
of an attaching creditor as against a con- 
tract of sale and the assignment thereof 
not recorded prior to levy of the attach- 
ment, the term “encumbrancer” not being 
broad enough to include such creditor. 
Short et al. v. Karnop et al., 84 M 276, 
278 et seq., 275 P 278; Stauffacher v. 
Great Falls P. 8S. Co. et al., 99 M 324, 
43 P 2d 647. 


Effect of Recording in General 


This section unequivocally makes all 
unrecorded deeds and conveyances, except 
leases for one year, void as to subsequent 
purchasers and encumbrancers in good 
faith and for a valuable consideration. 
Sheldon v. Powell, 31 M 249, 254, 78 P 


491. 


Under this section it is presumed that 
the holder of the prior recorded title ac- 
quired the entire estate, unless he had, or 
was charged with, notice. 
Mines Co. v. City of Helena, 52 M 35, 40, 
156 P 1090. 

A real estate mortgage extension agree- 
ment executed under section 8264, R. C. M. 
1921, before maturity of the last of a se- 
ries of mortgage notes, was not recorded 
until after the period of extension had 
expired. Two years prior thereto the 
property had been conveyed to another, 
subject to the mortgage, the deed, how- 
ever, not being recorded until some six 
weeks after recordation of the agree- 
ment. Held, in an action for foreclosure 
of the mortgage that the extension agree- 
ment, having been valid and first placed 
of record, took priority over the deed, 
under this section, even assuming that the 
vendee was a subsequent purchaser in 
good faith and for a valuable considera- 
tion. Hastings et al. v. Wise et al., 91 M 
430, 435, 8 P 2d 636. 


General Requisites 
To entitle a subsequent purchaser of 


Custer Con. . 


real property to protection against prior 
conveyances under this section, he must 
not only have purchased for a valuable 
consideration, but his conveyance must 
have been first duly recorded. Hastings 
et al. v. Wise et al., 91 M 480, 435, 8 P 
2d 636. 


“Other Conditional Estate” 


Under the rule of statutory construc- 
tion of ejusdem generis, held, that the 
words “other conditional estate” used in 
the provision of this section above, de- 
claring an unrecorded instrument void as 
against “subsequent purchasers and en- 
cumbraneers, including an assignee of a 
mortgage, lease or other conditional es- 
tate,” means such estates of the nature 
previously mentioned in the statute, i. e., 
estates created by the owner of the prop- 
erty, or by assignment thereof. Short et 
al. v. Karnop et al., 84 M 276, 278 et seq., 
275 P 278. 


Who Is An Innocent Purchaser in Good 
Faith 


Where plaintiff in an action in unlaw- 
ful detainer, before purchasing land had 
consulted the records and found that the 
then occupant was holding under a lease 
which had expired, and upon inquiry was 
informed by the latter that he was so 
holding and paying rent annually, he was 
a purchaser in good faith and without no- 
tice of defendant’s claim as a life tenant 
under a letter from the owner to defend- 
ant that he could remain in possession so 
long as he used the premises for a cer- 
tain purpose and paid the rent. Stoltze 
Land Co. v. Westberg, 63 M 38, 45, 206 P 
407. 


Where, after giving an oil and gas lease 
upon his land to one party which lease 
was not recorded, the owner gave an op- 
tion to purchase the land to another party 
subject to the lease, the option being re- 
corded, plaintiff who purchased the land 
before the expiration of the option, was 
chargeable with constructive notice of 
the option and its contents and hence of 
the provision therein that it was subject 
to the lease, and, in the absence of in- 
quiry from the lessee, was not an inno- 
cent purchaser without notice and there- 
fore not entitled to an injunction to pre- 
vent the lessee from going upon the land 
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for the purpose of exploration. Guerin 
v. Sunburst Oil & Gas Co., 68 M 365, 368 
et seq., 218 P 949. 


In an action to quiet title to real prop- 
erty held that where a former owner of 
the property had no interest in the prop- 
erty at the time an attachment was levied 
against it by his creditor, the latter took 
nothing thereby as against the then 
owner, and his contention that under this 
section, since prior instruments affecting 
the title had not been placed of record 
before levy of the attachment, the title 
of plaintiff was subject to the attachment 
may not be upheld, under the above rules. 
Short et al. v. Karnop et al., 84 M 276, 
278 et seq., 275 P 278. 
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6936-6938 


References 


Cited or applied as section 260, Fifth 
Division Compiled Statutes of 1887, in 
Baker v. Bartlett, 18 M 446, 45 P 1084; 
as section 1641, Civil Code, in Estate of 
Tuohy, 23 M 305, 308, 58 P 722; Mullins 
v. Butte Hardware Co., 25 M 525, 538, 65 
P 1004; Trerise v. Bottego, 32 M 244, 
248, 79 P 1057; as section 4684, Revised 
Codes, in Kersten v. Coleman, 50 M 82, 
87, 144 P-1092. 


Cited or applied as section 4684, Re- 
vised Codes, in Cullen v. Reed, 220 Fed. 
356, 357; Piccolo et al. v. Tanaka et al., 
78 M 445, 451, 253 P 890; Angus v. Mari- 
ner et al., 85 M 365, 373, 278 P 996. 


6936. Conveyances defined. The term “conveyance,’ as used in the 


two preceding sections, embraces every instrument in writing by which 
any estate or interest in real property is created, aliened, mortgaged, or 
encumbered, or by which the title to real property may be affected, except 


wills. 


History: En. Sec. 1642, Civ. C. 1895; 
re-en. Sec. 4685, Rev. C. 1907; re-en. Sec. 
6936, R. C. M. 1921. Cal. Civ. C. Sec. 
1215. Based on Field Civ. C. Sec. 531. 


Operation and Effect 


A lease directed by the district court 
to be executed by an executor of certain 
realty belonging to his testator’s estate 
falls within the meaning of the term “con- 
veyance,” as used in this section. Estate 
of Tuohy, 23 M 305, 308, 58 P 722. 

The definition given to the term “con- 
veyance” is to make plain the meaning 
of the provisions touching recordation, 
and is not designed to change the more 
restricted, technical meaning in which it 
is used in the books. Estate of Tuohy, 
23 M 305, 309, 58 P 722. 

While a mortgage is a conveyance, it is 
a conveyance of only a chattel interest. 
Hull v. Diehl, 21 M 71, 78, 52 P 782; 
Mueller v. Renkes, 31 M 100, 103, 77 P 
512; Cornish v. Woolverton, 32 M 456, 
475, 81 P 4. 


And a contract for the sale of land 1s 
a conveyance of real property within the 
meaning of the law. Piccolo et al. v. 
Tanaka et al., 78 M 445, 451, 253 P 890. 


A mortgage on real property is a con- 
veyance within the meaning of the Re- 
cording Acts. Angus v. Mariner et al, 
85 M 365, 373, 278 P 996. 


A real estate mortgage extension agree- 
ment executed as provided by section 
8264, R. C. M. 1921, is a “conveyance” 
within the meaning of this section. Hast- 
ings et al. v. Wise et al., 91 M 430, 434, 
8 P 2d 636. 


References 


Stoltze Land Co. v. Westberg, 63 M 38, 
45, 206 P 407; Guerin v. Sunburst Oil & 
Gas Co., 68 M 365, 368 et seq., 218 P 949; 
Short et al. v. Karnop et al., 84 M 276, 
279 et seq., 275 P 278; Standard Oil Co. 
v. Idaho Community Oil Co., 98 M 131, 37 
P 2d 660. 


6937. Powers of attorney—how revoked. No instrument containing 


a power to convey or execute instruments affecting real property, which 
has been recorded, is revoked by any act.of the party by whom it was 
executed, unless the instrument containing such revocation is also acknowl- 
edged or proved, certified and recorded, in the same office in which the 
instrument containing the power was recorded. 


History: En. Sec. 1643, Civ. C. 1895; re-en. Sec. 4686, Rev. C. 1907; re-en. Sec. 6937, 
R. C. M. 1921. Cal. Civ. C. Sec. 1216. Based on Field Civ. C. Sec. 532. 


6938. Unrecorded instruments valid between the parties. An unre- as a he 


corded instrument is valid as between the parties and those who have 632 


. , 2 6938 
notice thereof. 129 P.(2d) 622 


Bo] 
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6939-6941 


History: En. Sec. 1644, Civ. C. 1895; 
re-en. Sec. 4687, Rev. C. 1907; re-en. Sec. 
6938, R. C. M. 1921. Cal. Civ. C. Sec. 
ZLy: 


Operation and Effect 


The burden is on the grantee in an un- 
recorded deed to show that a subsequent 
purchaser had notice. Hull v. Diehl, 21 
M 71, 76, 52 P 782; Mullins v. Butte 
Hardware Co., 25 M 525, 539, 65 P 1004; 
Sheldon v. Powell, 31 M 249, 257, 78 P 
491; Custer Con. Mines Co. v. City of 
Helena, 52 M 35, 41, 156 P 1090. 

Payment of taxes by the grantee in an 
unrecorded deed is not notice to a subse- 
quent purchaser. Sheldon v. Powell, 
31 M 249, 256, 78 P 491; Hurley v. 
O’Neill, 31 M 595, 599, 79 P 242. 

A real estate mortgage extension agree- 
ment executed as provided by section 
8264, is a conveyance within the meaning 
of this section, and held that a real es- 
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tate mortgage extension agreement ex- 
ecuted under section 8264, although not 
recorded until after the period of exten- 
sion had expired, was superior to a deed 
given by the mortgagors subject to the 
mortgage, it being declared that, as the 
extension agreement was recorded before 
Keller’s deed was placed of record, it 
took precedence over the deed. Hastings 
v. Wise, 91 M 430, 8 P 2d 636. 


References 


Cited or applied as section 4687, Re- 
vised Codes, in Baum v. Northern Paci- 
fic Ry. Co., 55 M 219, 222, 175 P 872. 

Cited or applied as section 4687, Re- 
vised Codes, in Cullen v. Reed, 220 Fed. 
356, 357; Guerin v. Sunburst Oil & Gas 
Co., 68 M 365, 367, 218 P 949; Angus v. 
Mariner et al., 85 M 365, 373, 278 P 996; 
Hastings et al. v. Wise et al., 89 M 325, 
341, 297 P 482; First Nat. Bk. v. Guten- 
sohn et al., 97 M 453, 464, 37 P 2d 555. 


CHAPTER 75 
UNLAWFUL TRANSFERS 


Section 6939. Certain instruments void against purchasers, ete. 


6940. Not void against purchaser having notice, unless fraud is mutual. 
6941. Power to revoke—when deemed executed. 

6942. Same—deemed executed when entitled to execute. 

6943. Purchaser in good faith not affected. 

6944. Other provisions. 


6939. Certain instruments void against purchasers, etc. Every instru- 
ment, other than a will, affecting an estate in real property, including 
every charge upon real property, or upon its rents or profits, made with 
intent to defraud prior or subsequent purchasers thereof, or encumbrancers 
thereon, is void as against every purchaser or encumbrancer, for value, oF 
the same property, or the rents or profits thereof. 

History: Ap. p. Sec. 1, p. 492, Ban- Stat. 1887; amd. Sec. 1650, 
nack Stat.; re-en. Sec. 1, p. 392, Cod. Stat. re-en. Sec. 4688, Rev. C. 1907; re-en. Sec. 


1871; re-en. Sec. 155, 5th Div. Rev. Stat. 6939, R. C. M. 1921. Cal. Civ. C. Sec. 
1879; re-en. Sec. 212, 5th Div. Comp. 1227. Field Civ. C. Sec. 535. 


Civ. C. 1895; 


6940. Not void against purchaser having notice, unless fraud is mutual. 
No instrument is to be avoided under the last section, in favor of a sub- 
sequent purchaser or encumbrancer having notice thereof at the time his 
purchase was made, or his lien acquired, unless the person in whose favor 
the instrument was made was a privy to the fraud intended. 

History: Ap. p. Sec. 2, p. 492, Ban- Stat. 1887; amd. Sec. 1651, Civ. C. 1895; 
nack Stat.; re-en. Sec. 2, p. 392, Cod. re-en. Sec. 4689, Rev. C. 1907; re-en. Sec. 


Stat. 1871; re-en. Sec. 156, 5th Div. Rev. 6940, R. C. M. 1921. Cal. Civ. C. Sec. 
Stat. 1879; re-en. Sec. 213, 5th Div. Comp. 1228. Field Civ. C. Sec. 536. 


6941. Power to revoke—when deemed executed. Where a power to 
revoke or modify an instrument affecting the title to, or enjoyment of, an 
estate in real property, is reserved to the grantor, or given to any other 
person, a subsequent grant of, or charge upon, the estate, by the person 
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having the power of revocation, in favor of a purchaser or encumbrancer 
for value, operates as a revocation of the original instrument, to the 
extent of the power, in favor of such purchaser or encumbrancer. 


History: Ap. p. Sec. 3, pvp. 492, Ban- Stat. 1887; amd. Sec. 1652, Civ. C. 1895; 
nack Stat.; re-en. Sec. 3, p. 392, Cod. Stat. re-en. Sec. 4690, Rev. C. 1907; re-en. Sec. 
1871; re-en. Sec. 157, 5th Div. Rev. 6941, R. C.' M. 1921. Cal. Civ. C. Sec. 
Stat. 1879; re-en. Sec. 214, 5th Div. Comp. 1229. Field Civ. C. Sec. 537. 


6942. Same—deemed executed when entitled to execute. Where a 
person having a power of revocation, within the provisions of the last 
section, is not entitled to execute it until after the time at which he makes 
such a grant or charge as described in that section, the power is deemed 
to be executed as soon as he is entitled to execute it. 


History: En. Sec. 1653, Civ. C. 1895; re-en. Sec. 4691, Rev. C. 1907; re-en. Sec. 6942, 
R. C. M. 1921. Cal. Civ. C. Sec. 1230. Field Civ. C. Sec. 538. 


6943. Purchaser in good faith not affected. The rights of a purchaser 
or encumbrancer in good faith and for value are not to be impaired by 
any of the foregoing provisions of this chapter. 


History: En. Sec. 1654, Civ. C. 1895; re-en. Sec. 4692, Rev. C. 1907; re-en. Sec. 6943, 
R. C. M. 1921. Field Civ. C. Sec. 539. 


6944, Other provisions. Other provisions concerning unlawful trans- 
fers are contained in sections 8603 to 8611 of this code, concerning the 
special relations of debtor and creditor. 


History: En Sec. 1655, Civ. C. 1895; re-en. Sec. 4693, Rev. C. 1907; re-en. Sec. 6944, 
R. C. M. 1921. Cal. Civ. C. Sec. 1231. Field Civ. C. Sec. 541. 


CHAPTER 76 
HOMESTEADS 


_ Section 6945. Homestead—of what it consists. 

6946. From what it may be selected. 

6947. Separate property of wife. 

6948. Exempt from forced sale. 

6949. When subject to execution or forced sale. 
6950. How conveyed or encumbered. 

6951. How abandoned. 

6952. When declaration of abandonment effectual. 
6953. Proceedings on execution against homestead. 
6954. Application for appraisement. 

6955. Filing petition. 

6956. Service of petition—notice of hearing. 

6957. Appointment of appraisers. 

6958. Oath of appraisers. 

6959. Duty of appraisers. 

6960. Report of appraisers—contents. 

6961. Setting apart homestead. _ 

6962. Order directing sale—when to be made. 

6963. Amount of bid. 

6964. Application of proceeds of sale. 

6965. After sale, money equal to homestead exemption protected. 
6966. Compensation of appraisers. 

6967. Costs. 

6968. Selection of homestead—quantity and value of land. 
6969. “Head of family” defined. 

6970. Mode of selection. 

6971. Declaration of homestead—must contain what. 
6972. Declaration must be recorded. 

6973. Tenure by which homestead is held. 
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6945. Homestead—of what it consists. 
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The homestead consists of the 


dwelling-house in which the claimant resides, and the land on which the 
same is situated, selected as in this chapter provided. 


History: Earlier homestead acts were 
Sec. 194, p. 81, Bannack Stat.; Secs. 1-9, 
pp. 77-79, L. 1869; re-en. Secs. 261-269, 
pp. 84-85, Cod. Stat. 1871; re-en. Secs. 
311-319, pp. 123-125, L. 1877; amd. by act 
of February 15, 1879; re-en. Secs. 311- 
319, First Div. Rev. Stat. 1879; re-en. 
Secs. 322-330, Comp. Stat. 1887. 

This section en. Sec. 1670, Civ. C. 1895; 
re-en. Sec. 4694, Rev. C. 1907; re-en. Sec. 
6945, R. C. M. 1921. Cal. Civ. C. Sec. 
1237: 


Construction 


The purpose of the homestead statutes 
is to carry out the mandate of the con- 
stitution, “that the legislative assembly 
shall enact liberal homestead and exemp- 
tions laws.” Mitchell v. MeCormick, 22 
M 249, 252, 56 P 216. 

Homestead exemption laws were en- 
acted for the benefit of the debtor and 
should be liberally construed in his fa- 
vor. Oregon Mtg. Co., Ltd., v. Dunbar 
et al., 87 M 603, 606, 289 P 559. 


Lien On Homesteads 


A money judgment cannot be impressed 
as a lien on a homestead without a show- 
ing that the money was borrowed for the 
purpose of buying the homestead, it not 
being sufficient that the money did buy 
the homestead. Mitchell v. McCormick, 
22 M 249, 253, 56 P 216. 


On What a Homestead May Be 
Claimed 


A homestead may be claimed upon an 


undivided interest in land. Wall v. Dug- 
gan et al., 76 M 239, 245 P 953. 


Where the owner of two contiguous 
tracts of agricultural land upon each of 
which there was a dwelling-house, worked 
the land as a unit through a tenant, the 
owner sometimes residing in the one house 
and sometimes in the other according to 
whether the one or the other was occu- 
pied by the tenant, the fact of such ten- 
ancy did not har the owner of the right 
to select the lands as a homestead. Ore- 
gon Mtg. Co., Ltd., v. Dunbar et al., 87 
M 603, 606, 289 P 559. 


Probate Homestead 


The homestead authorized to be se- 
lected by the probate court under sec- 
tion 10145, R. ©. M. 1921, where none 
was selected prior to the death of deced- 
ent, is the homestead provided for by sec- 
tions 6945-6948, R. C. M. 1921, and there- 
fore the value and extent of it must not 
be any greater than as prescribed by 
those sections. In re Trepp’s Estate, 71 
M 154, 160, 162, 227 P 1005. 


References 


Cited or applied as section 1670, Civil 
Code, in Yerrick v. Higgins, 22 M 502, 
505, 57 P 95; Vincent v. Vineyard, 24 M 
207, 213, 61 P 131; McCarthy v. Kelley 
et al., 63 M 233, 236, 206 P 782; De Fon- 
tenay v. Childs, 93 M 480, 485, 19 P 2d 
650. 


6946. From what it may be selected. If the claimant be married, the 
homestead may be selected from the property of the husband, or, with the 


consent of the wife, from her separate property. 


When the claimant is 


not married, but is head of a family, within the meaning of.section 6969, 
the homestead may be selected from any of his or her property. 


History: En. Sec. 1671, Civ. C. 1895; re-en. Sec. 4695, Rev. C. 1907; re-en. Sec. 6946, 


R. C. M. 1921. Cal. Civ. C. Sec. 1238. 


6947. Separate property of wife. - The homestead cannot be selected 
from the separate property of the wife, without her consent, shown by her 
making, or joining in making, the declaration of homestead. 


History: En. Sec. 1672, Civ. C. 1895; 
re-en. Sec. 4696, Rev. C. 1907; re-en. Sec. 
6947, R. C. M. 1921. Cal. Civ. C. Sec. 
1239. 


Operation and Effect 


Where a wife does not join in a home- 
stead declaration on property owned by 
them as tenants in common, the exemp- 
tion from attachment or execution does 
not attach to her interest. Isom v. Lar- 
son, 78 M 395, 400, 255 P 1049. 
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6948. Exempt from forced sale. 


HOMESTEADS 


6948, 6949 


The homestead is exempt from execu- 


tion or forced sale, except as in this chapter provided. 


History: En. Sec. 1673, Civ. C. 1895; 
re-en. Sec. 4697, Rev. C. 1907; re-en. Sec. 
6948, R. C. M. 1921. Cal. Civ. C. Sec. 
1240. 


Operation and Effect 


The filing of a homestead declaration 
after a writ of attachment had been 
levied upon the land exempts the land 
from sale on execution obtained after the 
declaration was filed. Wall v. Duggan 
et al., 76 M 239, 245, 245 P 953. 


Where a wife does not join in a home- 
stead declaration on property owned by 


6949. 


When subject to execution or forced sale. 


them as tenants in common, the exemp- 
tion from attachment or execution does 
not attach to her interest. Isom v. Lar- 
son, 78 M 395, 400, 255 P 1049. 

Homestead exemption laws were en- 
acted for the benefit of the debtor and 
should be liberally construed in his favor. 
Oregon. Mtg. Co., Ltd., v. Dunbar et al., 
87 M 603, 608, 289 P 559. 


References 


Cited or applied as section 1673, Civil 
Code, in Vincent v. Vineyard, 24 M 207, 
214, 61 P 131. 


The homestead is 


subject to execution or forced sale in satisfaction of judgments obtained: 
1. Before the declaration of homestead was filed for record, and which 
constitute liens upon the premises; but no judgments obtained before this 
eode takes effect shall constitute such hens; 
2. On debts secured by mechanics’ or vendors’ liens upon the prem- 


1SES ; 


3. On debts secured by mortgages on the premises, executed and ac- 
knowledged by the husband and wife, or by an unmarried claimant ; 

4. On debts secured by mortgages on the premises, executed and 
recorded before the declaration of homestead was filed for record. 


History: En. Sec. 1674, Civ. C. 1895; 
re-en. Sec. 4698, Rev. C. 1907; re-en. Sec. 
6949, R. C. M. 1921. Cal. Civ. C. Sec. 
1241. 


Filing of Homestead After Levy of 
Attachment 


The filing of a homestead declaration 
after a writ of attachment had been 
levied upon the land exempts the land 
from sale on execution obtained after the 
declaration was filed. Wall v. Duggan 
et al., 76 M 239, 244, 245, 245 P 953. 


Id. The exemption statute which, by 
failing to include a homestead subject to 
attachment within the exceptions to the 
general rule that a homestead is exempt 
from execution, in effect declares that the 
lien of an attachment does not operate 
to defeat a homestead declaration, enters 
into and constitutes a part of a contract 
of sale of goods; therefore the contention 
of the seller that to hold a homestead 
declaration filed after he (the seller) had 
caused an attachment to be levied on the 
land sought to be homesteaded by the 
buyer, would destroy a vested right se- 
cured to him by the lien, cannot be sus- 
tained. 


Liens Against Homesteads 


A homestead is subject to the lien of 


a mechanic for material, as well as labor, 
where the material is the object of the 
labor for which he claims his lien. Mer- 
rigan v. English, 9 M 113, 125, 22 P 454. 
See Bonner v. Minnier, 13 M 269, 275, 34 
Bese 


A homestead is not exempt from fore- 
closure and sale to satisfy a lien for ma- 
terials used by the owner in the improve- 
ment thereof, such lien being a “mechan- 
ie’s lien” within the meaning of a statute 
providing that the exemption of home- 
steads from forced sale shall not affect 
any laborer’s or mechanic’s lien. Bonner 
v. Minnier, 13 M 269, 275, 34 P 30. 


A judgment docketed in 1892 was not 
a lien on the homestead subject to execu- 
tion under this section, whatever its value, 
and a mortgage of the homestead given 
in 1895 took precedence of such judg- 
ment. Vincent v. Vineyard, 24 M 207, 
214, 61 P 1381. 


Loans for Purchase of Homestead 


In an action to quiet title to land 
claimed by plaintiff as a homestead, de- 
fendant judgment creditor asserted that 
he had advanced the money for the pur- 
chase of the property and that under‘ the 
doctrine of subrogation he had a vendor’s 
lien upon the premises which entitled 
him to subject the land to sale on execu- 
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tion, under this section. Held, that in 
the absence of evidence that the money 
was loaned for the purpose of purchas- 
ing the homestead, the claim of vendor’s 
lien may not be upheld, even though it 
was actually used for that purpose. De 
Fontenay v. Childs, 93 M 480, 487, 19 P 
2d 650. 


Mortgage of Homestead 


A mortgage of a homestead was void, 
and not subject to foreclosure, unless ex- 
ecuted by the husband and wife, and the 
acknowledgment was an essential part of 
the execution by the wife. The abandon- 
ment of the homestead did not make valid 
a past mortgage of the same void ab 
initio. American Sav. ete. Assn. v. Burg- 
hardt, 19 M 323, 326, 48 P 391. 

A homestead can be had in lands be- 
longing to the United States. All the 
improvements upon the land, including 
fences, belong to the homestead, and can- 
not be taken by a ereditor. Where a 
mortgage was given upon the homestead 
property by the husband, who afterward 
abandoned his wife, and the latter had 
not joined in the execution of the instru- 
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ment, she was entitled to be protected in 
the enjoyment of the mortgaged premises 
as against the mortgagee seeking to fore- 
close the mortgage. Watterson v. HE. L. 
Benner Co., 19 M 554, 555, 48 P 1108. 


Waiver of Exemptions 


While courts have held that advance 
general waivers in executory contracts of 
the exemption laws are void as contraven- 
ing public policy, where a homestead 
claimant, with full knowledge of his 
rights in the premises and of the conse- 
quences of a relinquishment of his rights 
to withhold the specific property from 
forced sale, mortgages it, he waives his 
exemption if the statutory restrictions 
found in this section and section 6950, 
R. C. M. 1921, are complied with. United 
States Bldg. ete. Assn. v. Stevens, 93 M 
Lio ea hr. 2d 62: 


References 


Cited or applied as section 1674, Civil 
Code, in Mitchell v. McCormick, 22 M 
249, 251, 56 P 216; Yerrick v. Higgins, 
22 M 502, 508, 57 P 95. 


6950. How conveyed or encumbered. The homestead of a married 
person cannot be conveyed or encumbered unless the instrument by which 
it is conveyed or encumbered is executed and acknowledged by both hus- 


band and wife. 


History: En. Sec. 1675, Civ. C. 1895; 
re-en. Sec. 4699, Rev. C. 1907; re-en. Sec. 
6950, R. C. M. 1921. Cal. Civ. C. Sec. 
1242. 


Operation and Effect 


While courts have held that advance 
general waivers in executory contracts 
of the exemption laws are void as con- 
travening public policy, where a home- 
stead claimant, with full knowledge of his 
rights in the premises and of the conse- 
quences of a relinquishment of his rights 
to withhold the specific property from 


forced sale, mortgages it, he waives his 
exemption if the statutory restrictions 
found in section 6949, R. C. M. 1921, and 
this section are complied with. United 
States Bldg. etc. Assn. v. Stevens, 93 M 
11, 16, 17, 17 P 2d 62. 


References 


Cited or applied in American Sav. ete. 
Assn. v. Burghardt, 19 M 323, 326, 48 P 
391; Watterson v. E. L. Bonner Co., 19 
M 554, 557, 48 P 1108; Brown et al. v. 
Timmons et al., 79 M 246, 255, 256 P 176. 


6951. How abandoned. A homestead can be abandoned only by a 
declaration of abandonment, or a grant thereof, executed and acknowl- 


edged: 


1. By the husband and wife, if the claimant is married; 


2. By the claimant, if unmarried. 


History: En. Sec. 1676, Civ. C. 1895; 
re-en. Sec. 4700, Rev. C. 1907; re-en. Sec. 
6951, R. C. M. 1921. Cal. Civ. C. Sec. 
1243. 


Operation and Effect 


In the absence of legislation to that 
effect, alienation of .a homestead granted 


to a surviving wife does not constitute an 
abandonment of it. Kerlee v. Smith, 46 
MOS19) 5235124) Par iie 


References 


United States Bldg. etc. Assn. v. Stev-~ 
ens, 93 M 11, 17, 17 P 2d 62. 
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6952. When declaration of abandonment effectual. A declaration of 
abandonment is effectual only from the time it is filed in the office in 
which the homestead was recorded. 


History: En. Sec. 1677, Civ. C. 1895; re-en. Sec. 4701, Rev. C. 1907; re-en. Sec. 6952, 
R. C. M. 1921. Cal. Civ. C. Sec. 1244. 


6953. Proceedings on execution against homestead. When an execu- 
tion for the enforcement of a judgment obtained in a case not within the 
classes enumerated in section 6949 is levied upon the homestead, the judg- 
ment creditor may apply to the district court of the county in which the 
homestead is situated, or a judge thereof, for the appointment of persons 


to appraise the value thereof. 


History: En. Sec. 1678, Civ. C. 1895; 
re-en. Sec. 4702, Rev. C. 1907; re-en. Sec. 
6953, R. C. M. 1921. Cal. Civ. C. Sec. 1245. 


Operation and Effect 


Judgments not constituting liens cannot 
be enforced under this section, but, after 
notice to the claimant and a report of the 
appraisers that the value of the homestead 
exceeds two thousand dollars, and that the 
property can be divided without material 


such excess; if, however, the property can- 
not be divided, a sale will be ordered and 
the execution paid from the excess above 
that amount. Vincent v. Vineyard, 24 M 
207, 215, 61 P 131. 


References 


Cited or applied as section 1678, Civil 
Code, in Yerrick v. Higgins, 22 M 502, 507, 
57 P 95; Wall v. Duggan et al., 76 M 239, 
245 P 953. 


injury, execution can be enforced against 


6954. Application for appraisement. 
upon a verified petition, showing: 

1. The fact that an execution has been levied upon the homestead ; 

2. The name of the claimant; 

3. That the value of the homestead exceeds the amount of the home- 
stead exemption. 


History: En. Sec. 1679, Civ. C. 1895; 
re-en. Sec. 4703, Rev. C. 1907; re-en. Sec. 
6954, R. C. M. 1921. Cal. Civ. C. Sec. 
1246. 


The application must be made 


References 


Cited or applied as section 1679, Civil 
Code, in Vincent v. Vineyard, 24 M 207, 
214, 61 P 131. 


6955. Filing petition. 
the district court. 


History: En. Sec. 1680, Civ. C. 1895; re-en. Sec. 4704, Rev. C. 1907; re-en. Sec. 6955, 
R. C. M. 1921. Cal. Civ. C. Sec. 1247. 


The petition must be filed with the clerk of 


6956. Service of petition—notice of hearing. A copy of the petition, 
with a notice of the time and place of hearing, must be served upon the 
claimant, at least two days before the hearing. 


History: En. Sec. 1681, Civ. C. 1895; re-en. Sec. 4705, Rev. C. 1907; re-en. Sec. 6956, 
R. C. M. 1921. Cal. Civ. C. Sec. 1248. 


6957. Appointment of appraisers. At the hearing the judge may, upon 
proof of the service of a copy of the petition and notice, and of the facts 
stated in the petition, appoint three disinterested residents and freehold- 
ers of the county to appraise the value of the homestead. 


History: En. Sec. 1682, Civ. C. 1895; re-en. Sec. 4706, Rev. C. 1907; re-en. Sec. 6957,. 
R. C. M. 1921. Cal. Civ. C. Sec. 1249. 
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6958. Oath of appraisers. The persons appointed, before entering upon 
the performance of their duties, must take an oath to faithfully perform 
the same. 


History: En. Sec. 1683, Civ. C. 1895; re-en. Sec. 4707, Rev. C. 1907; re-en. Sec. 6958, 
R. C. M. 1921. Cal. Civ. C. Sec. 1250. 


6959. Duty of appraisers. They must view the premises and appraise 
the value thereof, and if the appraised value exceeds the homestead ex- 
emption, they must determine whether the land claimed can be divided 
without material injury. 


History: En. Sec. 1684, Civ. C. 1895; re-en. Sec. 4708, Rev C. 1907; re-en. Sec. 6959, 
R. C. M. 1921. Cal. Civ. C. Sec. 1251. 


6960. Report of appraisers—contents. Within fifteen days after their 
appointment they must make to the judge.a report in writing, which 
report must show the appraised value and their determination upon the 
matter of a division of thé land claimed. : 


History: En. Sec. 1685,-Civ. C. 1895; re-en. Sec. 4709, Rev. C. 1907; re-en. Sec. 6960, 
R. C. M. 1921. Cal. Civ. C. Sec. 1252. 


6961. Setting apart homestead. If, from the report, it appears to the 
judge that the land claimed can be divided without material injury, he 
must, by an order, direct the appraisers to set off to the claimant so 
much of the land, including the residence, as will amount in value to the 
homestead exemption, and the execution may be enforced against the re- 
mainder of the land. 


History: En. Sec. 1686, Civ. C. 1895; re-en. Sec. 4710, Rev. C. 1907; re-en. Sec. 6961, 
R. C. M. 1921. Cal. Civ. C. Sec. 1253. 


6962. Order directing sale—when to be made. If, from the report, 
it appears to the judge that the land claimed exceeds in value the amount 
of the homestead exemption, and that it cannot be divided, he must make 
an order directing its sale under execution. 


History: En. Sec. 1687, Civ. C. 1895; re-en. Sec. 4711, Rev. C. 1907; re-en. Sec. 6962, 
R. C. M. 1921. Cal. Civ. C. Sec. 1254. 


6963. Amount of bid. At such sale no bid must be received, unless 
it exceeds the amount of the homestead exemption. 


History: En. Sec. 1688, Civ. C. 1895; re-en. Sec. 4712, Rev. C. 1907; re-en. Sec. 6963, 
R. C. M. 1921. Cal. Civ. C. Sec. 1255. 


6964. Application of proceeds of sale. If the sale is made, the pro- 
ceeds thereof, to the amount of the homestead exemption, must be paid 
to the claimant, and the balance applied to the satisfaction of the execu- 
tion. 


History: En. Sec. 1689, Civ. C. 1895; References 


re-en. Sec. 4713, Rev. C. 1907; re-en. Sec. Cited or applied as section 1689, Civil 
6964, R. C. M. 1921. Cal. Civ. C. Sec. 1256. (Code, in Vincent v. Vineyard, 24 M 207 


215, 61 P 131. 


? 


6965. After sale, money equal to homestead exemption protected. 
The money paid to the claimant is entitled, for the period of six months 
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thereafter, to the same protection against legal process and the voluntary 
disposition of the husband, which the law gives to the homestead. 


History: En. Sec. 1690, Civ. C. 1895; re-en. Sec. 4714, Rev. C. 1907; re-en. Sec. 6965, 


R. C. M. 1921. Cal. Civ. C. Sec. 1257. 


6966. Compensation of appraisers. 


The court must fix the compensa- 


tion of the appraisers, not to exceed three dollars per day each for the 


time actually engaged. 


History: 
R. C. M. 1921. Cal. Civ. C. Sec. 1258. 


6967. Costs. 


En. Sec. 1691, Civ. C. 1895; re-en. Sec. 4715, Rev. C. 1907; re-en. Sec. 6966, 


The execution creditor must pay the costs of these pro- 


ceedings in the first instance; but in the cases provided for in sections 
6961 and 6962 the amount so paid must be added as costs on execution, 


and collected accordingly. 


History: En. Sec. 1692, Civ. C. 1895; 
re-en. Sec. 4716, Rev. C. 1907; re-en. Sec. 
6967, R. C. M. 1921. Cal. Civ. C. Sec. 1259. 


References 


Cited or applied as section 1692, Civil 
Code, in Mitchell v. McCormick, 22 M 249, 
253, 56 P 216; Yerrick v. Higgins, 22 M 
502, 507, 57 P 95; Wall v. Duggan et al., 
76 M 239, 244, 245 P 953. 


6968. Selection of homestead—quantity and value of land. Home- 


steads may be selected and claimed: 


1. Consisting of any quantity of land not exceeding three hundred 
and twenty acres used for agricultural purposes, and the dwelling-house 


thereon and its appurtenances, and not included in any town plot, city, or 


village; or 


2. <A quantity of land not exceeding in amount one-fourth of an acre, 
being within a town plot, city or village, and the dwelling-house thereon 


and its appurtenances. 


Such homestead, in either case, shall not exceed 


in ‘value the sum of two thousand five hundred dollars. 


History: En. Sec. 1693, Civ. C. 1895; 
re-en. Sec. 4717, Rev. C. 1907; re-en. Sec. 
6968, R. C. M. 1921; amd. Sec. 1, Ch. 126, 
L. 1931. Cal. Civ. C. Sec. 1260. 


Conflicts 


There is no conflict between the pro- 
visions of this section and section 6971. 
Mitchell v. McCormick, 22 M 249, 253, 56 
P 216. 


Excessive Area 


Where a declaration of homestead in- 
advertently included one-sixth more land 
than allowed, the whole claim was invalid. 
Yerrick v. Higgins, 22 M 502, 507, 957 
P 95. 

While failure to accurately set forth in 
a homestead declaration the value of the 
premises does not invalidate it, failure to 
strictly comply with the requirement that 
the area claimed must not exceed the 
statutory limit renders the declaration 
void. McCarthy v. Kelley et al., 638 M 233, 
236, 206 P 782. 


Id. Held, under the above rule, that a 
declaration of homestead covering “an un- 
divided one-half interest and equity” in 
a 240 acre agricultural tract was void as 


an attempt to claim as exempt an area 


greater in quantity than 160 acres allowed 
by this section. 


The validity of a homestead declaration 
was not affected by the fact that de- 
clarant included ten acres of farm land in 
the total of 160 acres selected, which he 
did not own; not having exceeded the lim- 
itation prescribed by statute, the declara- 
tion was good as to the remaining 150 
acres. Oregon Mtg. Co., Ltd., v. Dunbar 
et al., 87 M 603, 606, 289 P 559. 


Homestead in Land Held in Cotenancy 


A cotenant is entitled to a homestead 
in real estate held in cotenancy. Lindley 
v. Davis, 7 M 206, 213, 14 P 717 (over- 
ruling Lindley v. Davis, 6 M 453, 13 P 
118); Ferguson v. Speith, 13 M 487, 495, 
497, 34 P 1020. 
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Homestead in Partnership Property 


When a ereditor of a partnership has 
attached real estate belonging to such 
partnership, the members of the firm can- 
not, by mutual releases, destroy the nature 
of the property, or of the tenancy, so that 
either one of them can annul the lien of 
attachment by claiming a part of the land 
as a homestead. Lindley v. Davis, 6 M 
453, 455, 13 P 118; overruled in Lindley v. 
Davis, 7 M 206, 211, 14 P 717. See Fer- 
guson v. Speith, 13 M 487, 497, 34 P 1020. 


A partner is entitled, as against the 
creditors of the firm, to claim and hold a 
homestead in the partnership estate. Fer- 
guson v. Speith, 13 M 487, 489, 34 P 1020. 


Land Used for Agricultural Purposes 


Held, that lands used by a homestead 
claimant for grazing horses fall with the 
provision of this section, that homesteads 
may comprise land “used for agricultural 
purposes,” the fact that the animals were 
not used for tilling the soil being imma- 
terial. De Fontenay v. Childs, 93 M 480, 
485, 19 P 2d 650. 


Location of Parcels of Land in Home- 
stead 

Conceding, without deciding, that where 
an agricultural homestead consists of more 
than one parcel of land, the parcels se- 
lected must be contiguous (this section, 


6969. 


ACQUISITION OF PROPERTY 


Ch. 76 


defining such a homestead, being silent on 
the subject), where two tracts cornered 
with each other and were used as one 
farm, they were contiguous, and the dec- - 
laration of homestead attacked as void 
on the ground of noncontiguity by the pur- 
chaser of the land in an action to quiet 
title, was not open to the objection urged. 
Oregon Mtg. Co., Ltd., v. Dunbar et al., 
87 M 603, 606, 289 P 559. 


Necessity for Actual Occupation 


Actual occupancy of the land claimed 
as a homestead is necessary in order to 
exempt it from sale on execution. Power 
v. Burd, 18 M 22, 43 P 1094. 


Probate Homestead 


The homestead authorized to be selected 
by the probate court under section 10145, 
R. C. M. 1921, where none was selected 
prior to the death of decedent, is the home- 
stead provided for by sections 6945-6948, 
R. C. M. 1921, and therefore the value and. 
extent of it must not be any greater than 
as prescribed by those sections. In re 
Trepp’s Estate, 71 M 154, 160, 162, 227 
P 1005. 


References 


Cited or applied as section 1693, Civil 
Code, in Vincent v. Vineyard, 24 M 207, 
213,61 P 131. 


“Head of family” defined. The phrase “head of a family” as 


used in this chapter, includes within its meaning: 

1. The husband, when the claimant is a married person, or the wife, 
where the husband fails to: join in the declaration. 

2. Every person who has attained the age of sixty years and who 


actually resides on the premises. 


3. Every person who has residing on the premises with him or her, 
and under his or her care and maintenance, either: 


First. 


His or her minor child, or the minor child of his or her wife 


or husband, or former wife or husband; 
Second. A minor grandchild, brother or sister, or minor child of a 


brother or sister; 


Third. A father, mother, grandfather, or grandmother, 

Fourth. The father, mother, grandfather, or grandmother, of a hus- 
band or wife; or former husband or wife. 

Fifth. An unmarried sister or any other of the relatives mentioned 
in this section, who have attained the age of majority and are unable to 


take care of or support themselves. 


History: En. Sec. 1694, Civ. C. 1895; 
re-en. Sec. 4718, Rev. C. 1907; re-en. Sec. 
6969, R. C. M. 1921; amd. Sec. 1, Ch. 86, 
L. 1925. Cal Civ. C. Sec. 1261. 


cludes the abandoned wife. 
Wells, 51 M 141, 148, 149 P 954. 


Operation and Effect 


The expression “head of a family” in- 
Mennell v. 
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Held, under the above rules, that a dece- 
laration of homestead stating that the 
declarant “is the head of a family” was 
sufficient as against the contention that 
under section 6971, R. C. M. 1921, provid- 
ing that the declaration must contain, inter 
alia, “a statement showing that the person 
making it is the head of a family,” it was 
incumbent upon declarant to state the facts 
showing that she was such head as defined 
by this section. Esterly v. Broadway Ga- 
rage Co. et al., 87 M 64, 68, 285 P 172. 


Id. Where a widow had residing with 
her on land claimed by her as a homestead, 
her daughter and her minor child aban- 
doned by the husband and father, the 
daughter working off and on and the child, 
when she worked, being taken care of by 
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claimant, the latter was the “head of a 
family” within the meaning of the home- 
stead law, subdivision 3 of this section, de- 
claring that one having resided on the 
premises with him or her, a minor grand- 
child, is the head of a family. 


A homestead claimant who at the time of 
filing his declaration lived on the property 
with his second wife and three minor 
children of his first (divorced) wife, and 
lived thereon at the time of the trial, ex- 
cept that his second wife was then de- 
ceased, was the “head of a family” within 
the meaning of this section, unaffected by 
the fact that the custody of the children 
had been awarded to the first wife in 
the divorce action. De Fontenay v. Childs, 
93 M 480, 486, 19 P 2d 650. 


In order to select a homestead, the hus- 


band or other head of a family, or in case the husband has not made such 
selection, the wife, must execute and acknowledge, in the same manner as 
a grant of real property is acknowledged, a declaration of homestead, and 
file the same for record. 


History: En. Sec. 1700, Civ. C. 1895; 
re-en., Sec. 1719, Rev. C. 1907; re-en. Sec. 
6970, R. C. M. 1921. Cal. Civ. C. Sec. 
1262. 


Operation and Effect 


by the widow, is not an abandonment. Ker- 
lee v. Smith, 46 M 19, 23, 124 P 777. 

When the husband fails to select a home- 
stead, the wife may select it. Mennell v. 
Wells, 51 M 141, 148, 149 P 954. 


The alienation of a probate homestead, 


6971. Declaration of homestead—must contain what. The declaration 


of homestead must contain: 


1. A statement, showing that the person making it is the head of a 
family; or, when the declaration is made by the wife, showing that her 
husband has not made such declaration, and that she therefore makes 
the declaration for their joint benefit; 


2. A statement that the person making it is residing on the premises, 


and claims them as a homestead; 


3. <A description of the premises ; 


4. An estimate of their actual] cash value. 


History: En. Sec. 1701, Civ. C. 1895; 
re-en. Sec. 4720, Rev. C. 1907; re-en. Sec. 
6971, R. C. M. 1921. Cal. Civ. C. Sec. 1263. 


Conflicts 


There is no conflict between the provi- 
sions of this section and section 6968. 
Mitchell v. McCormick, 22 M 249, 253, 56 
P 216. 


Probate Homestead 


In selecting a homestead for the family 
of a decedent where none was selected 
prior to his death, the probate court may, 
in the absence of a mode of procedure 
prescribed by the statute, proceed in sub- 
stantially the manner indicated by this 


section et seq., for its selection during the 
lifetime of a decedent, thereafter following 
the procedure outlined by sections 10152- 
10157, R. C. M. 1921. In re Trepp’s Estate, 
71 M 154, 163, 227 P 1005. 


Sufficiency of Declaration 


Under an admission that property in 
controversy is a homestead, and has been 
set apart as provided by law, it cannot be 
objected that the homesteader did not 
allege its statutory value in the declara- 
tion of homestead. Mitchell v. McCor- 
mick, 22 M 249, 252, 56 P 216. 

Id. The declaration of homestead must 
contain the estimated value, not the statu- 
tory value. 
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A declaration of homestead is valid and 
effective, though the estimated cash value 
is far in excess of the limit fixed in the 
statute, provided it contains the other 
statements required; but, as to area, the 
premises described must fall within the 
statutory limit, otherwise the declaration 
is ineffective to exempt the property 
claimed. Yerrick v. Higgins, 22 M 502, 
508, 57 P 95; Mitchell v. McCormick, 22 
M 249, 56 P 216, modified. 


The requirements of the statute by 
which a homestead exemption right be- 
comes fixed are mandatory and must be 
complied with. Yerrick v. Higgins, 22 
M 502, 510, 57 P 95. 

Held, under the above rules, that a dec- 
laration of homestead stating that the de- 
clarant “is the head of a family” was suf- 
ficient as against the contention that 
under this section, providing that the 
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declaration must contain, inter alia, “a 
statement showing that the person making 
it is the head of a family,” it was in- 
cumbent upon declarant to state the facts 
showing that she was such head as de- 
fined by section 6969. Esterly v. Broad- 
way Garage Co. et al., 87 M 64, 68 et seq., 
285 P 172. 


Value 


The homestead consists of the real prop- 
erty described in the declaration, although 
its value exceeds two thousand five hun- 
dred dollars. Vincent v. Vineyard, 24 M 
207, 214, 61 P 1381. 

Id. Where a declaration of homestead 
was filed, the homestead attribute was im- 
pressed on all the property described in 
the declaration, although its value ex- 
ceeded the sum of two thousand five 
hundred dollars. 


6972. Declaration must be recorded. The declaration must be recorded 
in the office of the clerk of the county in which the land is situated. 


History: En. Sec. 1702, Civ. C. 1895; re-en. Sec. 4721, Rev. C. 1907; re-en. Sec. 6972, 
R. C. M. 1921. Cal. Civ. C. Sec. 1264. 


6973. Tenure by which homestead is held. From and after the time 
the declaration is filed for record, the premises therein described consti- 
tute a homestead. Upon the death of the person whose property was 
selected as a homestead, it shall go to his or her heirs or devisees, subject 
to the use of the widow during her life, if the property selected as a home- 
stead, before selection, belonged to the husband; and subject to the use 
of the husband during his life, if the property selected as a homestead 
before selection belonged to the wife. And in no ease shall the home- 
stead be held liable for the debts of the owner, except as provided in this 


chapter. 


History: En. Sec. 1703, Civ. C. 1895; 
re-en. Sec. 4722, Rev. C. 1907; re-en. Sec. 
6973, R. C. M. 1921. Cal. Civ. C. Sec. 1265. 


Operation and Effect 


A homestead, being exempt from execu- 
tion under this section, does not pass to 
the trustee in bankruptcy where the bank- 
rupt makes claim of exemption, and as 
to such property sold on mortgage fore- 
closure, the bankrupt retains his right of 
redemption which he may transfer, en- 
titling the transferee to make redemption. 


Brown et al. v. Timmons et al., 79 M 246, 
255, 256 P 176. 


References 


Cited or applied as section 1703, Civil 
Code, in Mitchell v. McCormick, 22 M 249, 
252, 56 P 216; Yerrick v. Higgins, 22 M 
502, 508, 57 P 95; Vincent v. Vineyard, 
24 M 207, 213, 61 P 131; as section 4722, 
Revised Codes, in Kerlee v. Smith, 46 M 
19, 23, 124 P 777; Wall v. Duggan et al., 
76 M 239, 244, 245 P 953. 
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6974. Who may make a will. 


Every person over the age of eighteen 


years, of sound mind, may, by last will, dispose of all of his estate, real 
and personal, and such estate not disposed of by will is succeeded to as. 
provided in sections 7071 to 7092 of this code, being chargeable in both 
cases with the payment of all the decedent’s debts, as provided in the Code 


of Civil Procedure. 


History: Ap. p. Sec. 4, p. 556, Cod. Stat. 
1871; en. Sec. 432, p. 349, L. 1877; re-en. 
Sec. 432, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 432, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1720, Civ. C. 1895; re-en. Sec. 4723, 
Rev. C. 1907; re-en. Sec. 6974, R. C. M. 
1921. Cal. Civ. C. Sec. 1270. 


Operation and Effect 


This section cannot be extended by con- 
struction so as to include any person other 
than those mentioned in it. In re Beck’s 
Estate, 44 M 561, 580, 121 P 784, 1057. 

The right to make a will is purely statu- 
tory and subject to the complete control of 
the legislature; it can withhold or grant 
the right, and if it grant it, it may make 


_ 


oa 


its exercise subject to such regulations. 
and requirements as to it may seem proper. 
In re Mahaffay’s Estate, 79 M 10, 17 et 
seq., 254 P 875. 


The right to make testamentary dispo- 
sition of property depends entirely upon 
the will of the legislature; it may with- 
hold the right altogether or impose any 
limitations or restrictions upon it which it 
chooses. In re Hauge’s Estate, 92 M 36, 
39, 9 P 2d 1065. 


References 


In re Bernheim’s Estate, 82 M 198, 215, 
266 P 378; In re Bielenberg’s Estate, 86 
M 521, 528, 284 P 546; In re Silver’s Estate, 
98 M 141, 38 P 2d 277. 
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6975. Married women, wills by. A married woman may make a will 
in the same manner and with the same effect as if she were sole, except 
that such will shall not, without the written consent of her husband, operate 
to deprive him of more than two-thirds of her real estate, or of more than 


two-thirds of her personal estate. 


History: Ap. p. Sec. 1447, 5th Div. 
Comp. Stat. 1887; amd. Sec. 225, Civ. C. 
1895; re-en. Sec. 3735, Rev. C. 1907; re-en. 
Sec. 6975, R. C. M. 1921. Cal. Civ. C. Sec. 
1273. 


Applies to All of Wife’s Property 


This section, limiting the extent to 
which a wife may dispose of her property, 
held to apply to all her property without 
reference to the character or time of its 
acquisition, and therefore includes her 
separate property acquired before mar- 
riage. In re Mahaffay’s Estate, 79 M 10, 
15 et seq., 254 P 875. 


Constitutionality 


Held, that this section does not offend 
against the provision of section 1 of the 
Fourteenth Amendment to the federal Con- 
stitution, guaranteeing the right to dis- 
pose of her personal property by will with- 
out her husband’s consent, whereas a 
married man has that right without the 
wife’s consent. In re Mahaffay’s Estate, 
79 M 10, 15 et seq., 254 P 875. 


Effect on Probate of Failure to Provide 
for Husband 


Under the rule that a will properly exe- 
cuted is entitled to probate, held, that a 
will of a married woman so executed, nam- 
ing an executor, providing that he should 
pay her debts, funeral expenses and ex- 
penses of last illness from the funds of 
the estate, and revoking all former wills, 
was properly probated, the fact that testa- 
trix, by failing to make mention of her 
surviving husband therein, had deprived 


him of two-thirds of her estate, in disre- 
gard of the provisions of this section, pro- 
hibiting her from doing so, not being a. 
reason for denying it probate. In re Ma- 
haffay’s Estate, 72 M 579, 582, 234 P 838. 


Not Affected by Emancipating Statutes 


Held, that this section, denying to a 
married woman the right to make a will 
which deprives the husband of more than 
two-thirds of her estate, has not been 
either directly or indirectly abrogated by 
the emancipating statutes relating to mar- 
ried women and is not contrary to the 
public policy of state. In re Mahaffay’s 
Estate, 79 M 10, 15 et seq., 254 P 875. 


What Is “Consent” by Husband 


In an action to establish heirship to 
one-third of the estate of plaintiff’s wife 
under this section, which provides that 
without the husband’s written consent, a 
married woman cannot make a will which 
deprives him of more than two-thirds of 
her estate, held, that letters written by the 
husband suggesting divorce, that each re- 
tain the presents received from the other 
and that she was possessed of a consider- 


able amount of property in her own right 


and therefore did not stand in need of 
alimony, did not constitute the written 
consent contemplated by this section. In 
re Mahaffay’s Estate, 79 M 10, 15 et seq., 
254 P 875. 


References 


Cited or applied as section 3735, Revised 
Codes, in Huffine v. Lincoln, 52 M 585, 
592, 160 P 820. 


6976. Will, or part thereof, procured by fraud. A will, or a part of a 
will, procured to be made by duress, menace, fraud, or undue influence, may 
be denied probate; and a revocation, procured by the same means, may be 


declared void. 


History: En. Sec. 434, p. 349, L. 1877; 
re-en. Sec. 434, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 434, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1721, Civ. C. 1895; re-en. Sec. 


4724, Rev. C. 1907; re-en. Sec. 6976, R. C. 
M. 1921. Cal. Civ. C. Sec. 1272. Field 
Civ. C. Sec. 544. 


6977. Who may take by will. <A testamentary disposition may be 
made to any person capable of taking the property so disposed of, except 
corporations other than those formed for scientific, literary, or solely edu- 
cational purposes, cannot take under a will, unless expressly authorized 
by statute. 
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History: En. Sec. 437, p. 349, L. 1877; 
Tre-en. Sec. 437, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 437, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1722, Civ. C. 1895; re-en. Sec. 
4725, Rev. C. 1907; re-en. Sec. 6977, R. C. 
M. 1921. Cal. Civ. C. Sec. 1275. Based 
on Field Civ. C. Sec. 546. 


Corporations 


Only natural persons and corporations 
formed for scientific, literary, or solely 
educational purposes may take through 
testamentary disposition; other corpora- 
tions, unless expressly authorized by stat- 
ute to do so, cannot so take. In re Beck’s 
Estate, 44 M 561, 572, 580, 121 P 784, 


In the absence of some special disability 
declared by statute, any person may be a 
legatee or devisee, and where the statute 
of wills employs the word “persons” in 
designating those who are capable of tak- 
ing, without limiting its meaning, it in- 
cludes corporations unless prohibited from 
taking. In re Hauge’s Estate, 92 M 36, 
39 et seq., 9 P 2d 1065. 


Id. Where a foreign corporation under 
the laws of its creation has the power to 
take a bequest made by a testator resident 
in another state and the testator is not 
prohibited by the laws of the state of his 
domicile from making it, the bequest is 
valid. 
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Id. If a Montana corporation is ex- 
pressly authorized to take under a will, a 
foreign corporation of the same or similar 


‘class if authorized so as to take may do 


so under a will executed in this state 
though not authorized to do business here. 


In General 


This section cannot be construed to in- 
clude amy person, natural or artificial, 
among those who have the capacity to 
take under a will, other than those men- 
tioned. In re Beck’s Estate, 44 M 561, 
580, 121 P 784, 1057. 


State of Montana 


Where the state has not given its con- 
sent to becoming a beneficiary under a 
will, it is incapable of taking as a legatee. 
In re Beck’s Estate, 44 M 561, 576, 121 
P 784, 


State Orphans’ Home 


Prior to the amendment of this section, 
it was held that this section, being ex- 
clusive in character, the state orphans’ 
home, not being a corporation, either pub- 
lic or private, of the nature designated 
therein as capable of taking under testa- 
mentary disposition, could not do so. In 
re Beck’s Estate, 44 M 561, 572, 121 P 784. 


6978 
new matter 


6978. State institutions which may take by gift, bequest, or grant. 7°32); 
The state of Montana, the university of Montana, the state normal col- $°%'0 %.”° 
lege, the state orphans’ home, the state school for the deaf and blind, the s°° +: *° 
state school of mines, the state reform school, the soldiers’ home, the 
Montana state tuberculosis sanitarium, the state asylum for the insane, the 
state penitentiary, and any and all institutions now created or established, 
or which may hereafter be created or established, and supported in whole 
_or in part by the state of Montana for any purpose, are hereby empowered 
and given the right to accept, receive, take, hold, own, and possess gifts, 
donations, grants, devises, or bequests of real or personal property from 
any source whatsoever; and said gifts, donations, grants, bequests, or 
devises may be made direct to the state of Montana, or in the name of 
any of said institutions, or to any officer or board of said institutions, or 
to any person in trust for said institutions; but in the event the same shall 
be made direct to any such institution, or to any officer or board of any such 
institution, such gift, donation, grant, devise, or bequest shall be construed 
as a gift, donation, grant, devise, or bequest to the state of Montana, and 
shall be administered and used by the state of Montana for the particular 
purpose for which the same was given, donated, granted, bequeathed, or 
devised; and in the event no particular purpose is mentioned in such gift, 
grant, devise, or bequest, then the same shall be used for the general support, 
maintenance, or improvement of such institution by the state of Montana. 


History: En. Sec. 1, Ch. 17, L. 1913; re-en. Sec. 6978, R. C. M. 1921. 
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6979. Persons who may make gifts to state institution. A donation, 
gift, grant, bequest, devise, or testamentary disposition of property, real 
or personal, may be made by any person over the age of eighteen years,. 
of sound mind, to the state of Montana, the university of Montana, the 
state normal college, the state orphans’ home, the state school for the deaf 
and blind, the state school of mines, the state reform school, the soldiers’ 
home, the state asylum for the insane, the state penitentiary, and any and 
all institutions now created sor established, or which may hereafter be 
created or established and supported, in whole or in part, by the state of 
Montana for any purpose. And any person, corporation, or association 
of persons may make any gift, donation, or grant of property, real or 
personal, to the state of Montana, or to any of the institutions above 
named or referred to; but in the event any gift, donation, grant, devise, 
or bequest shall be made to any such institution, or to any officer or board 
of any such institution, the same shall be construed as a gift, donation, 
erant, devise, or bequest to the state of Montana, and shall be adminis- 
tered and used for the state of Montana for the particular purpose for 
which the same was given, donated, granted, bequeathed, or devised; and 
in the event no particular purpose is mentioned in such gift, grant; devise, 
or bequest, then the same shall be used for the general support, mainte- 
nance, or improvement of such institution by the state of Montana. 


History: En. Sec. 2, Ch. 17, L. 1913; re-en. Sec. 6979, R. C. M. 1921. 
6980. Written will, how to be executed. Every will, other than a 


or ' nuneupative will, must be in writing; and every will, other than a holo- 
136 P.(2d) 230 graphic will, and a nuncupative will, must be executed and attested as 


6980 
89 P.(2d) 1045 


6980 | follows: 

139 P.(2d) 491 ? ; 
i | | 1. It must be subscribed at the end thereof by the testator himself, or 
160 P.24494, SOMe person in his presence and by his direction must subscribe his name 
wid | thereto; 


2. The subscription must be made in the presence of the attesting wit- 
nesses, or be acknowledged by the testator to them to have been made by 
him or by his authority ; 

3. The testator must, at the time of subscribing or acknowledging the 
same, declare to the attesting witnesses that the instrument is his will; 
and, 

4, There must be two attesting witnesses, each of whom must sign his 
name as a witness, at the end of the will, at the testator’s request, and in 
his presence. 


History: En. Sec. 438, p. 349, L. 1877; sideration of all the attending facts and 
re-en. Sec. 438, 2nd Div. Rev. Stat. 1879; circumstances, a substantial compliance 
re-en. Sec. 438, 2nd Div. Comp. Stat. 1887; with subdivision 3 of this section is shown, 
re-en. Sec. 1723, Civ. C. 1895; re-en. Sec. it is sufficient. In re Miller’s Estate, 37 
4726, Rev. C. 1907; re-en. Sec. 6980, R. C. M 545, 562, 97 P 935. See In re Noyes’ 
M. 1921. Cal. Civ. C. Sec. 1276. Based Estate, 40 M 178, 189, 105 P 1013. 
on Field Civ. C. Sec. 550. 4 Subdivision 4 of this section was sub- 
stantially complied with when the legal 
adviser of the testatrix requested, with 
her intelligent acquiescence, the witnesses 

In making a will it is not essential that to sign her will. In re Miller’s Estate, 
the testator should expressly declare the 37 M 545, 563, 97 P 935. See In re Wil- 
instrument to be his will, but if, con-  liams’ Estate, 50 M 142, 155, 145 P 957. 
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Publication and Attestation 


On TT 


Where one of the two subscribing wit- 
nesses did not hear a will read, was not 
requested by any one to sign as a witness 
to a will, did not see the signature of 
the testator, and was not informed of the 
character of the paper he signed, until 
nearly two years later, the testator did 
not publish the writing as his will as 
required by this section. In re Noyes’ 
Estate, 40 M 178, 189, 105 P 1013. 


Evidence in a will contest held to show 
that the requirement of this section, rela- 
tive to publication of her will to the sub- 
scribing witnesses by the testatrix, was 
not observed. In re Williams’ Estate, 50 
M 142, 154, 145 P 957. 


Id. The attesting witnesses to a will 
must, at the time they attest, be informed 
in some way, though not necessarily in 
words, by the testator himself that the in- 
strument he has subscribed is his will; 
knowledge of this fact derived from any 
other source or at any other time being 
insufficient. 


_Evidence of a witness attesting a will 
at the request of another, showing that 
testatrix did not say anything or pay any 
attention when the request was made, did 
not do anything to indicate that the in- 
strument was her will, and did not show 
any signs of intelligence while he was in 
the room, etc., is fatal to the will, if be- 
lieved, as proving that the requirements 
of this section, relative to publication and 
attestation, were not complied with. In 
re Cummings’ Estate, 92 M 185, 197, 11 
P 2d 968. 

A testator need not expressly declare 
to the subscribing witnesses that the docu- 
ment is his will, or expressly request them 
to sign as witnesses; if he, by words or 
conduct at the time of its execution, con- 
veyed to them the information that it was 
his will and signed it in their presence, 
and in the same manner indicated that he 


6981. Definition of a holographic will. 
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6981, 6982 


desired them to subscribe it as witnesses, 
it is a sufficient compliance with the 
requirements of this section. In re Silver’s 
Estate, 98 M 141, 157, 38 P 2d 277. 


Signing Witness May Testify Contrary 
to Recitals in Attestation Clause 


Since the recitals in an attesting clause 
to a will are not always conclusive on the 
issues of proper publication and request 
(this section) by the testator, it may not 
be held that such a clause, signed by the 
witness with knowledge of what it would 
contain, concludes him from thereafter 
testifying contrary thereto. In re Cum- 
mings’ Estate, 92 M 185, 197, 11 P 2d 968. 


Subscribing Witness Must Testify 


When a will is contested, the subscrib- 
ing witnesses, if present in the county and 
of sound mind, must be produced and ex- 
amined. If absent, the court may receive 
other evidence, if any can be had, of the 
facts mentioned in this section, but, as a 
rule, such facts, or many of them, can be 
proved only by the subscribing witnesses. 
Farleigh v. Kelley, 28 M 421, 430, 72 P 756. 


Sufficiency of Subscribing 


A testatrix, who, being too weak to sign 
her will without assistance, requested a 
bystander to assist her in doing so, and 
who, knowing that the instrument she was 
about to sign was her will, held the pen 
and attached her signature with her hand 
thus guided, subscribed the will as re- 
quired by subdivision 1 of this section. 
In re Miller’s Estate, 37 M 545, 560, 97 
P 935. See In re Noyes’ Estate, 40 M 
178, 189, 105 P 1013. 


References 


Cited or applied as section 4726, Revised 
Codes, in Sharky v. City of Butte, 52 M 
16, 21, 155 P 266. 


A holographic will is one that 69 


81 
ree P.(2d) 489. 


is entirely written, dated, and signed by the hand of the testator himself. 495 
It is sabject to no other form, and may be made in or out of this state, and 


need not be witnessed. 


History: En. Sec. 439, p. 349, L. 1877; 
re-en. Sec. 439, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 439, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1724, Civ. C. 1895; re-en. Sec. 
4727, Rev. C. 1907; re-en. Sec. 6981, R. C. 
M. 1921. Cal. Civ. C. Sec. 1277. 


Operation and Effect 


A writing on a letter-head of decedent, 
in which certain figures were printed in 


6982. Witness to add residence. 


6981 
160 P. 2d 494- 
. 500 


the designation of the year in the date, 


was invalid as a holographic will, though 
otherwise it met with all the requirements 
of the section. In re Noyes’ Estate, 40 
M 190, 195, 105 P 1017. 


References 


Cited or applied as section 439, Second 
Division Compiled Statutes of 1887, as 
Barney v. Hayes, 11 M 571, 29 P 282. 


A witness to a written will must 


write, with his name, his place of residence; and a person who subscribes 
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the testator’s name, by his direction, must write his own name as a witness 


to the will. 

the will. 
History: En. Sec. 440, p. 349, L. 1877; 

re-en. Sec. 440, 2nd Div. Rev. Stat. 1879; 


re-en. Sec. 440, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1725, Civ. C. 1895; re-en. Sec. 


6983. Mutual will. 


But a violation of this section does not affect the validity of 


4728, Rev. C. 1907; re-en. Sec. 6982, R. C. 
M. 1921. 
Civ. C. Sec. 552. 


Cal. Civ. C. Sec. 1278. Field 


A conjoint or mutual will is valid, but it may be 


revoked by any of the testators, in like manner with any other will. 


History: En. Sec. 441, p. 349, L. 1877; 
re-en. Sec. 441, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 441, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1726, Civ. C. 1895; re-en. Sec. 


6984. 


Competency of subscribing witness. 


4729, Rev. C. 1907; re-en. Sec. 6983, R. C. 
M. 1921. 
Civ. C. Sec. 548. 


Cal. Civ. C. Sec. 1279. Field 


If the subscribing witnesses. 


to a will are competent at the time of attesting its execution, their sub- 
sequent incompetency, from whatever cause it may arise, does not prevent 
the probate and allowance of the will, if it is otherwise satisfactorily 
proved. 


History: En. Sec. 5, p. 556, Cod. Stat. 
1871; re-en. Sec. 442, p. 350, L. 1877; re-en. 
Sec. 442, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 442, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1727, Civ. C. 1895; re-en. Sec. 4730, 
Rev. C. 1907; re-en. Sec. 6984, R. C. M. 
1921. Cal. Civ. C. Sec. 1280. 


References 


Cited or applied as section 1727, Civil 
Code, in In re Klein’s Estate, 35 M 185, 
209, 88 P 798. 


6985. Conditional will. <A will, the validity of which is made by its 
own terms conditional, may be denied probate, according to the event, 
with reference to the condition. 


History: En. Sec. 443, p. 350, L. 1877; 
re-en. Sec. 443, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 443, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1728, Civ. C. 1895; re-en. Sec. 


4731, Rev. C. 1907; re-en. Sec. 6985, R. C. 
M. 1921. Cal. Civ. C. Sec. 1281. Field 
Civ. C. Sec. 549. 


6986. Gifts to subscribing witnesses void—creditors competent wit- 
nesses. All beneficial devises, legacies, and gifts whatever, made or given 
in any will to a subscribing witness thereto, are void, unless there are two 
other competent subscribing witnesses to the same; but a mere charge on 
the estate of the testator for the payment of debts does not prevent his 


ereditors from being competent witnesses to his will. 


History: En. Sec. 7, p. 556, Cod. Stat. 
1871; re-en. Sec. 444, p. 350, L. 1877; re-en. 
Sec. 444, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 444, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1729, Civ. C. 1895; re-en. Sec. 4732, 
Rev. C. 1907; re-en. Sec. 6986, R. C. M. 
1921. Cal. Civ. C. Sec. 1282. 


Operation and Effect 


One who was a necessary subscribing 
witness to a will cannot take as a bene- 
ficiary under it. In re Klein’s Estate, 35 
M 185, 211, 88 P 798. 


This section does not apply to a witness 


to the due execution of a will if he is not 
a subscribing witness. In re Williams’ 
Estate, 50 M 142, 151, 145 P 957.. 


Id. Fees to accrue to an executor are 
not more than compensation for services, 
and cannot be denominated a “legacy,” or 
a “devise,” or a “beneficial gift,” so as to 
disqualify him for interest as a witness. 
in a will contest. 


- References 


Cited or applied as section 1729, Civil 
Code, in State ex rel. Ruef v. District 
Court, 34 M 96, 105, 85 P 866. 
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6987. Witness who is a beneficiary, entitled to share to amount of 
devise or bequest, when. If a witness, to whom any beneficial devise, 
legacy, or gift, void by the preceding section, is made, would have been 
entitled to any share of the estate of the testator, in case the will should 
not be established, he succeeds to so much of the share as would be dis- 
tributed to him, not exceeding the devise or bequest made to him in the 
will, and he may recover the same of the other devisees or legatees named 
in the will, in proportion to and out of the parts devised or bequeathed 
to them. 


History: En. Sec. 8, p. 556, Cod. Stat. 
1871; re-en. Sec. 445, p. 350, L. 1877; re-en. 
Sec. 445, 2nd Div. Rev. Stat. 1879; re-en. 


Sec. 1730, Civ. C. 1895; re-en. Sec. 4733, 
Rev. C. 1907; re-en. Sec. 6987, R. C. M. 
1921. Cal. Civ. C. Sec. 1283. 


Sec. 445, 2nd Div. Comp. Stat. 1887; re-en. 


6988. Will made out of state. <A will of real or personal property, or 
both, or a revocation thereof made out of this state by a person not having 
his domicile in this state, is as valid when executed according to the law 
of the place in which the same was made, or in which the testator was at 
the time domiciled, as if it were made in this state, and according to the pro- 


visions of this chapter. 


History: En. Sec. 446, p. 350, L. 1877; 
re-en. Sec. 446, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 446, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1731, Civ. C. 1895; re-en. Sec. 
4734, Rev. C. 1907; re-en. Sec. 6988, R. C. 
M. 1921. Field Civ. C. Sec. 554. 


Operation and Effect 


In order to allow a will executed in 
another state to probate in this state, it 
must first appear that it was duly proved, 


6989. Subsequent change of domicile. 


allowed, and admitted to probate in the 
court of the sister state; that it was 
executed according to the law of the place 
in which it was made, or in which the 
testator was at the time domiciled, or in 
conformity to the laws of this state, and 
that the record is authenticated as re- 
quired by section 905 of the United States 
Revised Statutes. State ex rel. Ruef v. 
District Court, 34 M 96, 104, 85 P 866. See 
Patterson v. Dickinson, 193 Fed. 328, 332. 


Whenever a will or revocation 


thereof is duly executed according to the law of the place in which the 
same was made, or in which the testator was at the time domiciled, the 
same is regulated, as to the validity of its execution, by the law of such 
place, notwithstanding the testator subsequently changed his domicile to a 


place by the law of which such will would be void. 


History: En. Sec. 447, p. 351, L. 1877; 
re-en. Sec. 447, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 447, 2nd Div. Comp. Stat. 1887; 


6990. Republication by codicil. 
to a previous will, has the effect to 
codicil. 


History: En. Sec. 448, p. 351, L. 1877; 
re-en. Sec. 448, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 448, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1733, Civ. C. 1895; re-en. Sec. 
4736, Rev. C. 1907; re-en. Sec. 6990, R. C. 
Me tee... sCal. Oly. C.. sec. 1287, Field 
Civ. C. Sec. 553. 


Operation and Effect 


An unreversed decree denying a petition 
for the probate of a will is not a bar to a 


re-en. Sec. 1732, Civ. C. 1895; re-en. Sec. 
4735, Rev. C. 1907; re-en. Sec. 6989, R. C. 
M,. 1921. Based on Field Civ. C. Sec. 556. 


The execution of a codicil, referring 
republish the will, as modified by the 


subsequent petition for the probate of the 
same will with a codicil referring thereto 
and modifying the same, as such codicil 
operates as a republication of the will. 
Barney v. Hayes, 11 M 99, 106, 27 P 384. 


References 
Cited or applied as section 4736, Revised 


Codes, in In re Noyes’ Estate, 40 M 231, 
238, 106 P 355. 
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Val. 9.. 8) 6991. Nuncupative will—how to be executed. A nuncupative will is 
a oo not required to be written, nor to be declared or attested with any for- 
malities. 


History: En. Sec. 449, p. 351, L. 1877; 4737, Rev. C. 1907; re-en. Sec. 6991, R. C. 
re-en. Sec. 449, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1288. Field 
re-en. Sec. 449, 2nd Div. Comp. Stat. 1887; Civ. C. Sec. 551. 
re-en. Sec. 1734, Civ. C. 1895; re-en. Sec. 


6992. Requisites of a valid nuncupative will. To make a nuncupative 
will valid, and to entitle it to be admitted to probate, the following requi- 
sites must be observed. 

1. The estate bequeathed must not exceed in value the sum of one 
thousand dollars ; 

2. It must be proved by two witnesses who were present at the mak- 
ing thereof, one of whom was asked by the testator, at the time, to bear 
witness that such was his will, or to that effect; 

3. The decedent must, at the time, have been in actual military service 
in the field, or doing duty on shipboard at sea, and in either case in actual 
contemplation, fear, or peril of death; or the decedent must have been, at 
the time, in expectation of immediate death from injury received the same 
day. ; 

History: En. Sec. 450, p. 351, L. 1877; 1887; re-en. Sec. 1735, Civ. C. 1895; re-en. 


re-en. Sec. 450, 2nd Div. Rev. Stat. 1879; Sec. 4738, Rev. C. 1907; re-en. Sec. 6992, 
re-en. Sec. 450, 2nd Div. Comp. Stat. R.C. M. 1921. Cal. Civ. C. Sec. 1289. 


: 6993. Proof of nuncupative wills. No proof must be received of any 

180 P. (2 nuncupative will, unless it is offered within six months after speaking the 
testamentary words, nor unless the words, or the substance thereof, were 
reduced to writing thie thirty days Miter they were spoken. 


History: En. Sec. 451, p. 351, L. 1877; ~=re-en. Sec. 1736, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 451, 2nd Div. Rev. Stat. 1879; 4739, Rev. C. 1907; re-en. Sec. 6993, R. C. 
re-en. Sec. 451, 2nd Div. Comp. Stat. 1887; M. 1921. Cal. Civ. C. Sec. 1290. 


6994. Probate of nuncupative wills. No probate of any nuncupative 
will must be granted for fourteen days after the death of the testator, 
nor must any nuncupative will be at any time proved, unless the testa- 
mentary words, or the substance thereof, be first committed to writing, and 
a process issued to call in the widow, or other persons interested, to contest 
the probate of such will, if they think proper. 


History: En. Sec. 452, p. 352, L. 1877; ~=—re-en. Sec. 1737, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 452, 2nd Div. Rev. Stat. 1879; 4740, Rev. C. 1907; re-en. Sec. 6994, R. C. 
re-en, Sec. 452, 2nd Div. Comp. Stat. 1887; MM. 1921. Cal. Civ. C. Sec. 1291. 


6995. Written will—how revoked. Except in the cases in this chap- 
ter mentioned, no written will, nor any part thereof, can be revoked or 
altered otherwise than: 

1. By a written will, or other writing of a testator, declaring such 
revocation or alteration, and executed with the same formalities with 
which a will should be executed by such testator; or, 

2. By being burnt, torn, canceled, obliterated, or destroyed, with the 
intent and for the purpose of revoking the same, by the testator himself, 
or by some person in his presence and by his direetion. 
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History: En. Sec. 453, p. 352, L. 1877; 


re-en. Sec. 453, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 453, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 1738, Civ. C. 1895; re-en. Sec. 
4741, Rev. C. 1907; re-en. Sec. 6995, R. C. M. 
Cal. Civ. C. Sec. 1292. Field Civ. 


1921. 
C. Sec. 561. 


Operation and Effect 


Two wills by the same testator, in the 


6996. Evidence of revocation. 


WILLS 


6996-7000 


execution of both of which the statutory 
requirements have been met, must be con- 
strued together, unless the former has 
been revoked by the testator as prescribed 
by the statute. In re Noyes’ Estate, 40: 
M 231, 238, 106 P 355. 


References 


In re Toomey’s Estate, 96 M 489, 496, 31 
P 2d. 729, 


When a will is canceled or destroyed 


by any other person than the testator, the direction of the testator, and 
the fact of such injury or destruction, must be proved by two witnesses. 


History: En. Sec. 454, p. 352, L. 1877; 
re-en. Sec. 454, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 454, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1739, Civ. C. 1895; re-en. Sec. 


6997. Revocation of duplicate. 


4742, Rev. C. 1907; re-en. Sec. 6996, R. C. 
M. 1921. Cal. Civ. C. Sec. 1293. Field Civ. 
C. Sec. 562. 


The revocation of a will, executed im 


duplicate, may be made by revoking one of the duplicates. 


History: En. Sec. 455, p. 352, L. 1877; 
re-en. Sec. 455, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 455, 2nd Div. Comp. Stat. 1887; 


6998. Revocation by subsequent will. 


re-en. Sec. 1740, Civ. C. 1895; re-en. Sec. 
4743, Rev. C. 1907; re-en. Sec. 6997, R. C. 
M. 1921. Field Civ. C. Sec. 564. 


A prior will is not revoked by 


a subsequent will, unless the latter contains an express revocation, or pro- 
visions wholly inconsistent with the terms of the former will; but in 
other cases the prior will remains effectual so far as consistent with the 


provisions of the subsequent will. 


History: En. Sec. 456, p. 352, L. 1877; 
re-en. Sec. 456, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 456, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1741, Civ. C. 1895; re-en. Sec. 
4744, Rev. C. 1907; re-en. Sec. 6998, R. C. 


Operation and Effect 


In ascertaining the intention of a testa- 
tor, his will and a letter written some 
two years later and treated as a codicil, 
In re 


held properly construed together. 
Toomey’s Estate, 96 M 489, 496, 31 P 2d 


M. 1921. Cal. Civ. C. Sec. 1296. Field 
; 729. 


Civ. C. Sec. 565. 


6999. Antecedent not revived by revocation of subsequent will. If, 
after making a will, the testator duly makes and executes a second will, 
the destruction, cancellation, or revocation of such second will does not 
revive the first will, unless it appears by the terms of such revocation that 
it was the intention to revive and give effect to the first will, or unless, 
after such destruction, cancellation, or revocation, the first will was duly 
republished. 

History: En. Sec. 457, p. 353, L. 1877; 
re-en. Sec. 457, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 457, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1742, Civ. C. 1895; re-en. Sec. 
4745, Rev. C. 1907; re-en. Sec. 6999, R. C. 


M. 1921. Cal. Civ. C. Sec. 1297. Based 
on Field Civ. C. Sec. 566. 


References 


Cited or applied as section 4745, Revised 
Codes, in In re Estate of Peterson, 49 
M 96, 98, 140 P 237. 


7000. Revocation by marriage and birth of issue. If, after having 
made a will, the testator marries, and has issue of such marriage, born 
either in his lifetime or after his death, and the wife or issue survive him, 
the will is revoked unless provision has been made for such issue by 
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some settlement, or unless such issue are provided for in the will, or in 
such way mentioned therein as to show an intention not to make such pro- 
vision; and no other evidence to rebut the presumption of such revocation 


ean be received. 


History: En. Sec. 458, p. 353, L. 1877; 
re-en. Sec. 458, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 458, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1743, Civ. C. 1895; re-en. Sec. 
4746, Rev. C. 1907; re-en. Sec. 7000, R. C. 
M. 1921. Cal. Civ. C. Sec. 1298. Field 


References 


Cited or applied as section 4746, Revised 
Codes, in In re Noyes’ Estate, 40 M 231, 
238, 106 P 355; In re Estate of Peterson, 
49 M 96, 98, 140 P 237. 


Civ. C. Sec. 567. 


7001. Effect of marriage of a man on his will. If, after making a will, 
the testator marries, and the wife survives the testator, the will is 
revoked, unless provision has been made for her by marriage contract, or 
unless she is provided for in the will, or in such way mentioned therein as 
to show an intention not to make such provision; and no other evidence to 
rebut the presumption of revocation must be received. 


History: En. Sec. 459, p. 353, L. 1877; 
re-en. Sec. 459, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 459, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1744, Civ. C. 1895; re-en. Sec. 
4747, Rev. C. 1907; re-en. Sec. 7001, R. C. 
M. 1921. Cal. Civ. C. Sec. 1299. 


References 


Cited or applied as section 1744, Civil 
Code, in State ex rel. Ruef v. District 
Court, 34 M 96, 105, 85 P 866; as section 
4747, Revised Codes, in In re Noyes’ 
Estate, 40 M 231, 238, 106 P 355; In re 
Estate of Peterson, 49 M 96, 98, 140 P 
237. 


7002. Effect of marriage of a woman on her will. A will, executed 
by an unmarried woman, is revoked by her subsequent marriage, and is 
not revived by the death of her husband. 


History: En. Sec. 460, p. 353, L. 1877; 4748, Rev. C. 1907; re-en. Sec. 7002, R. C. 
re-en. Sec. 460, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1300. Based 
re-en. Sec. 460, 2nd Div. Comp. Stat. 1887; on Field Civ. C. Sec. 568. 
re-en. Sec. 1745, Civ. C. 1895; re-en. Sec. 


7003. Contract of sale not a revocation. An agreement made by a 
testator, for the sale or transfer of property disposed of by a will pre- 
viously made, does not revoke such disposal; but the property passes by 
the will, subject to the same remedies on the testator’s agreement, for a 
specific performance or otherwise against the devisees or legatees, as 
might be had against the testator’s successors, if the same had passed by 


succession. 


History: En. Sec. 461, p. 353, L. 1877; 
re-en. Sec. 461, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 461, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1746, Civ. C. 1895; re-en. Sec. 
4749, Rev. C. 1907; re-en. Sec. 7003, R. C. 
M. 1921. Cal. Civ. C. Sec. 1301. Field Civ. 
C. Sec. 569. 


Operation and Effect 


The execution of a deed to property, 
placed in escrow with a contract for future 
delivery, subsequent to a devise of the 
property to the wife of the testator, does 


not effect a divestiture, but title passes 
subject to the conditions imposed. Chad- 
wick v. Tatem, 9 M 354, 363, 23 P 729. 
See Tyler v. Tyler, 50 M 65, 72, 144 P 1090. 


If an owner has given an option to pur- 
chase, and deposits a deed in escrow to be 
delivered upon condition of payment, but — 
dies before the exercise of the option, the 
title is still in him and must necessarily 
descend to his heirs, subject to such right 
as the holder of the option contract has 
under which the deposit was made. Tyler 
v. Tyler, 50 M 65,°72, 144° P* 1090. 
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7004. Mortgage not a revocation of will. A charge or encumbrance 
upon any estate, for the purpose of securing the payment of money or the 
performance of any covenant or agreement, is not a revocation of any will 
relating to the same estate which was previously executed; but the devises 
and legacies therein contained must pass, subject to such ane or enecum- 
brance. 


History: En. Sec. 462, p. 354, L. 1877; 4750, Rev. C. 1907; re-en. Sec. 7004, R. C. 
Te-en. Sec. 462, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1302. Based 
re-en. Sec. 462, 2nd Div. Comp. Stat. 1887; on Field Civ. C. Sec. 570. 
re-en. Sec. 1747, Civ. C. 1895; re-en. Sec. 


7005. Conveyance—when not a revocation. A conveyance, settlement, 
or other act of a testator, by which his interest in a thing previously 
disposed of by his will is altered, but not wholly divested, is not a revocation, 
but the will passes the property which would otherwise devolve by suc- 
cession. 


History: En. Sec. 463, p. 354, L. 1877; References 
re-en. Sec. 463, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 463, 2nd Div. Comp. Stat. 1887: Cited or applied as section 4751, Revised 


Codes, in Tyler v. Tyler, 50 M 65, 72, 74, 


re-en. Sec. 1748, Civ. C. 1895; re-en. Sec. 144 P 1090. 


4751, Rev. C. 1907; re-en. Sec. 7005, R. C. 
M. 1921. Cal. Civ. C. Sec. 1303. Field 
Civ. C. Sec. 571. 


7006. When it is a revocation. If the instrument by which an altera- 
tion is made of the testator’s interest in a thing previously disposed of by 
his will expresses his intent that it shall be a revocation, or if it contains 
provisions wholly inconsistent with the terms and nature of the testamentary 
disposition, it operates as a revocation thereof, unless such inconsistent 
provisions depend on a condition or contingeney by reason of which they 
do not take effect. ; 

History: En. Sec. 464, p. 354, L. 1877; 4752, Rev. C. 1907; re-en. Sec. 7006, R. C. 
re-en. Sec. 464, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1304. Field 


re-en. Sec. 464, 2nd Div. Comp. Stat. 1887; Civ. C. Sec. 572. 
re-en. Sec. 1749, Civ. C. 1895; re-en. Sec. 


7007. Revocation of codicils. The revocation of a will revokes all its 


codicils. 


History: En. Sec. 465, p. 354, L. 1877; 4753, Rev. C. 1907; re-en. Sec. 7007, R. C. M. 
re-en. Sec. 465, 2nd Div. Rev. Stat .1879; 1921. Cal. Civ. C. Sec. 1305. Field Civ. C. 
re-en. Sec. 465, 2nd Div. Comp. Stat. 1887; Sec. 573. 

Te-en. Sec. 1750, Civ. C. 1895; re-en. Sec. 


7008. After-born child, unprovided for, to succeed. Whenever a tes- 
tator has a child born after the making of his will, either in his lifetime 
or after his death, and dies leaving such child unprovided for by any settle- 
ment, and neither provided for nor in any way mentioned in his will, 
the child succeeds to the same portion of the testator’s real and personal 
property that he would have succeeded to if the testator had died intestate. 

History: Ap. p. Sec. 22, p. 558, Cod. M. 1921. Cal. Civ. C. Sec. 1306. Field 
Stat. 1871; en. Sec. 466, p. 354, L. 1877; Civ. C. Sec. 574. 
re-en. Sec. 466, 2nd Div. Rev. Stat. 1879; References 
re-en. Sec. 466, 2nd Div. Comp. Stat. 1887; Cited or applied as section 1751, Civil 


re-en. Sec. 1751, Civ. C. 1895; re-en. Sec. Code, in State ex rel. Ruef v. District 
4754, Rev. C. 1907; re-en. Sec. 7008, R. C. Court, 34 M 96, 105, 85 P 866. 
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7009. Children or issue of children of testator unprovided for by his 
will. When any testator omits to provide in his will for any of his children, 
or for the issue of any deceased child, unless it appears that such omission 
was intentional, such child or the issue of such child, must have the same 
share in the estate of the testator as if he had died intestate, and succeeds. 


thereto as provided in the preceding section. 


History: En. Sec. 23, p. 558, Cod. Stat. 
1871; re-en. Sec. 467, p. 354, L. 1877; re-en. 
Sec. 467, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 467, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1752, Civ. C. 1895; re-en. Sec. 4755, 
Rev. C. 1907; re-en. Sec. 7009, R. C. M. 
1921. Cal. Civ. C. Sec. 1307. 


Operation and Effect 
Where a testator has omitted in his will 


to provide for any of his children, evi- 
dence dehors the will may be received to: 


' ascertain whether the omission was inten- 


tional. In re Estate of Peterson, 49 M 96, 
98, 140 P 237. 


References 


Cited or applied as section 1752, Civil 
Code, in State ex rel. Ruef v. District 
Court, 34 M 96, 105, 85 P 866. 


7010. Share of after-born child or child omitted from will, out of what 
part of estate to be paid. When any share of the estate of a testator is. 
assigned to a child born after the making of a will, or to a child, or the 
issue of a child, omitted in the will, as hereinbefore mentioned, the same 
must first be taken from the estate not disposed of by the will, if any; if 
that is not sufficient, so much as may be necessary must be taken from 
the devisees or legatees in proportion to the value they may respectively 
receive under the will, unless the obvious intention of the testator in 
relation to some specific devise or bequest, or other provision in the will,. 
would thereby be defeated; in such case, such specific devise, legacy, or: 
provision may be exempted from such apportionment, and a different ap- 
portionment, consistent with the intention of the testator, may be adopted. 

History: Ap. p. Sec. 24, p. 558, Cod. re-en. Sec. 1753, Civ. C. 1895; re-en. Sec. 
Stat. 1871; en. Sec. 468, p. 354, L. 1877; 4756, Rev. C. 1907; re-en. Sec. 7010, R. C.. 


re-en. Sec. 468, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1308. 
re-en. Sec. 468, 2nd Div. Comp. Stat. 1887; 


7011. Advancement during lifetime of testator. If such children, or 
their descendants, so unprovided for, had an equal proportion of the 
testator’s estate bestowed on them in the testator’s lifetime, by way of 
advancement, they take nothing in virtue of the provisions of the three 
preceding sections. 

History: En. Sec. 469, p. 355, L. 1877; 
re-en. Sec. 469, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 469, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1754, Civ. C. 1895; re-en. Sec. 


4757, Rev. C. 1907; re-en. Sec. 7011, R. C. 
M. 1921. Cal. Civ. C. Sec. 1309. 


References 


Cited or applied as section 4757, Revised 
Codes, in In re Estate of Peterson, 49 
M 96, 99, 140 P 237. 


7012. Lineal descendants take estate upon death of devisee before 
testator. When any estate is devised to any child, or other relation of the 
testator, and the devisee dies before the testator, leaving lineal descendants, 
such descendants take the estate so given by the will, in the same manner 
as the devisee would have done had he survived the testator. 


History: Ap. p. Sec. 25, p. 558, Cod. 
Stat. 1871; en. Sec. 470, p. 355, L. 1877; 
re-en. Sec. 470, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 420, 2nd Div. Comp. Stat. 1887; 


044 


re-en. Sec. 1755, Civ. C. 1895; re-en. Sec. 
4758, Rev. C. 1907; re-en. Sec. 7012, R. C. 
M. 1921. Cal. Civ. C. Sec. 1310. 


hws 7 


Operation and Effect 


The word “devised” used in this secticn, 
providing that if any estate is devised to 
any relative of the testator, and the de- 
visee died before the testator, leaving 
lineal descendants, they take the estate 
so given in the same manner the devisee 
would have done had he survived testator, 
held to mean a gift of real property by 
will, and not a gift of personal property. 
In re Fratt’s Estate, 60 M 526, 537, 199 
sdb 
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This section, providing that, when any 
estate is devised to any child or other 
relation of the testator and the devisee 
dies before the testator, leaving lineal de- 
scendants, such descendants take the estate 
given by the will in the same manner as 
the devisee would have done had he sur- 
vived the testator, apples only to de- 
vises and not to legacies. In re Estate 
of Hash, 64 M 118, 208 P 605, 


7013. Devises of land—how construed. Every devise of land in any 
will conveys all the estate of the devisor therein, which he could lawfully 
devise, unless it clearly appears by the will that he intended to convey a 


less estate. 


History: En. Sec. 2, p. 555, Cod. Stat. 
1871; re-en. Sec. 471, p. 355, L. 1877; re-en. 
Sec. 471, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 471, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1756, Civ. C. 1895; re-en. Sec. 4759, 
Rev. C. 1907; re-en. Sec. 7013, R. C. M. 


References 


Cited or applied as section 4759, Revised 
Codes, in In re Estate of Peterson, 49 
M 96, 98, 140 P 237; In re Fratt’s Estate, 
60° M. S2Gr 007, 199° P’ 711. 


1921. Cal. Civ. C. Sec. 13811. 


7014. Wills pass estate subsequently acquired. Any estate, right, or 
interest in lands acquired by the testator after the making of his will, 
passes thereby and in like manner as if title thereto were vested in him 
at the time of making the will, unless the contrary manifestly appears by 
the will to have been the intention of the testator. Every will made in 
express terms devising, or in any other terms denoting the intent of the 
testator to devise all real estate of such testator, passes all the real estate 
which such testator was entitled to devise at the time of his decease. 

History: Ap. p. Sec. 3, p. 556, Cod. 
Stat. 1871; en.. Sec. 472, p. 355, L. 1877; 
re-en. Sec. 472, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 472, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1757, Civ. C. 1895; re-en. Sec. 


4760, Rev. C. 1907; re-en. Sec. 7014, R. C. 
M. 1921. Cal. Civ. C. Sec. 1312. 


References 


Cited or applied as section 476), Revised 
Codes, in In re Estate of Peterson, 49 M 
96, 98, 140 P 237; In re Fratt’s Estate, 
60 M 5263oae199 P 711. 


7015. Restriction to devise for charitable purposes. No estate, real or 
personal, shall be bequeathed or devised to any charitable or benevolent 
society or corporation, or to any person or persons in trust for charitable 
uses, except the same be done by letters duly executed at least thirty days 
before the decease of the testator, and if so made at least thirty days prior 
to such death, such devise or legacy, and each of them, shall be valid; 
provided, that the prohibition contained in this section shall not apply to 
eases where not more than one-third of the estate of the testator shall be 
bequeathed or devised for charitable or benevolent purposes. 

History: En. Sec. 1, p. 69, L. 1893; 
re-en. Sec. 1759, Civ. C. 1895; re-en. Sec. 


4762, Rev. C. 1907; re-en. Sec. 7015, R. C. 
M. 1921. Cal. Civ. C. Sec. 1313. 


References 


Cited or applied as section 4762, -Revised 
Codes, in In re Hobbins’ Estate, 41 M 39, 
48, 108 P 7; In re Beck’s Estate, 44 M 561, 
577,121 P 784; In re Coppock’s Estate, 
72 M 431, 436, 234 P 258; In re Hauge’s 
Estate, 92 M 36, 41, 9 P 2d 1065. 
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Section 7016. 


ACQUISITION OF PROPERTY 


CHAPTER 78 
WILLS—INTERPRETATION 


Testator’s intention to be carried out. 
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7017. Intention to be ascertained from will. 

7018. Rules of interpretation. 

7019. Several instruments are to be taken together. 

7020. Harmonizing various parts. 

7021. In what case devise not affected. 

7022. When ambiguous or doubtful. 

7023. Words taken in ordinary sense. 

7024. Words to receive an operative construction. 

7025. Intestacy to be avoided. 

7026. Effect of technical words. 

7027. Technical words not necessary. 

7028. Certain words not necessary to pass a fee. 

7029. Power to devise—how executed by terms of will. 

7030. Devise or bequest of all real or personal property, or both. 

7031. Residuary clause—devise of residue—effect. 

7032. Same—bequest of residue—effect. 

7033. “Heirs,” “relatives,” “issue,” “descendants,” 

7034. Words of donation and of limitation. - 

7035. To what time words refer. 

7036. Devise or bequest to a class. 

7037. When conversion takes effect. 

7038. When child born after testator’s death takes under will. 

7039. Mistakes and omissions. 

7040. When devises and bequests vest. 

7041. When cannot be divested. 

7042. Death of devisee or legatee. 

7043. Interests in remainder are not affected. 

7044. Conditional devises and bequests. 

7045. Condition precedent defined. © 

7046. Effect of condition precedent. 

7047. Conditions precedent—when deemed performed. 

7048. Condition subsequent defined. 

7049. Devisees, ete., take as tenants in common. 
7050. Advancements—when ademptions. 


7016. Testator’s intention to be carried out. 
according to the intention of the testator. 


A will is to be construed 
Where his intention cannot 


have effect to its full extent, it must have effect as far as possible. 


History: En. Sec. 474, p. 356, L. 1877; 
re-en. Sec. 474, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 474, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1770, Civ. C. 1895; re-en. Sec. 
4763, Rev. C. 1907; re-en. Sec. 7016, R. C. 
M. 1921. Cal. Civ. C. Sec. 1317. Field 
Civ. C. Sec. 579. 


Operation and Effect 


That construction of a will must be fa- 
vored which will reconcile with testator’s 
intention the several provisions thereof. 
In re MecLure’s Estate, 63 M 536, 541, 208 
P 900; In re Murphy’s Estate, 99 M 114, 
43 P 2d 233. 


When one makes a will, the natural and 
reasonable presumption is that he intends 
to dispose of his entire estate, and every 
word in it must be given effect, if possi- 
ble. In re Spriggs’ Estate, 70 M 272, 274, 
225 P 617. 


A. will must be construed according to 
the intention of the testator and so as 
to avoid total intestacy, if possible. In re 
Hauge’s Estate, 92 M 36, 44, 9 P 2d 1065. 


Our law enjoins upon the courts the 
duty to give effect to the intention of the 
testator, if possible, and, unless there is 
substantial evidence tending to nullify the 
instrument, the court should not permit it 
to be set aside. (In re Cummings’ Estate, 
92 M 185, 11 P 2d 968.) In re Silver’s 
Estate, 98 M 141, 150, 38 P 2d 277. 


References 


Cited or applied as section 1770, Civil 
Code, in In re Klein’s Estate, 35 M 185, 
204, 88 P 798; In re Noyes’ Estate, 40 M 
231, 247, 106 P 355; Philbrick v. American 
Bank & Trust Co., 58 M 376, 389, 193 P 59. 


D046 
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Choate WILLS 


7017. Intention to be ascertained from will. 
arising upon the face of a will, as to the application of any of its provisions, ‘Mont 


7017-7020 


In cases of uncertainty 7917 
79 P.(2d) 558 
7017 


the testator’s intention is to be ascertained from the words of the will, |79 P.(2d) 558 


taking into view the circumstances under which it was made, Pee | 4017 


of his oral declarations. 


History: En. Sec. 475, p. 356, L. 1877; 
re-en. Sec. 475, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 475, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1771, Civ. C. 1895; re-en. Sec. 
4764, Rev. C. 1907; re-en. Sec. 7017, R. C. 
M. 1921. Cal. Civ. C. Sec. 1318. Field 
Civ. C. Sec. 580. 


Operation and Effect 


The word “children,” in a will, has been 
held to inelude grandchildren in only two 
classes of cases. The first class is where 
there is an ambiguity in the will itself 
which leaves the meaning of the testator 
in respect to the word “children” uncertain. 
In such cases extrinsic evidence may be 
introduced to explain the meaning intend- 
ed by the testatrix and to show that the 


7018. Rules of interpretation. 


Mar}, 


45 F. 2d 255 


word was used to include grandchildren. 7947 

This class is within scope of this section. 167 P.(2d) 581 
The other class consists of cases where — 

there is a latent ambiguity, and comes 

within section 7039, R. C. M. 1921. In 

re Estate of Hash, 64 M 118, 122, 208 P 

605. 


References 


Cited or applied as section 1771, Civil 
Code, in In re Klein’s Estate, 35 M 185, 
204, 88 P 798; as section 4764, Revised 
Codes, in In re Estate of Peterson, 49 M 
96, 98, 140 P 237; Philbrick v. American 
Bank & Trust Co., 58 M 376, 389, 193 P 59; 
In re Spriggs’ Estate, 70 M 272, 274, 281, 
225 P 617. 


7018 


In interpreting a will, subject to the 70°p (2a) 558 


law of this state, the rules prescribed by the following sections of this , oe Mont......... 


018 


chapter are to be observed, unless an intention to the contrary clearly 79 ties 558 


appears. 


History: En. Sec. 476, p. 356, L. 1877; 
re-en. Sec. 476, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 476, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1772, Civ. C. 1895; re-en. Sec. 


7019. Several instruments are to be taken together. 


4765, Rev. C. 1907; re-en. Sec. 7018, R. C. 
M. 1921. Cal. Civ. C. Sec. 1319. Field © 
Civ. C. Sec. 581. 


Several testa- 


mentary instruments, executed by the same testator, are to be taken and 


construed together as one instrument. 


History: En. Sec. 477, p. 356, L. 1877; 
re-en. Sec. 477, 2nd Div. Rev. Stat. 1879: 
re-en. Sec. 477, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1773, Civ. C. 1895; re-en. Sec. 
4766, Rev. C. 1907; re-en. Sec. 7019, R. C. 
M. 1921. Cal. Civ. C. Sec. 1320. Field Civ. 
C. Sec. 582. 


Operation and Effect 


A letter not intended to be a will is not 


7020. Harmonizing various parts. 


a holographic will; an instrument, how- 
ever, not of a testamentary character, 
may be construed with one having that 
character for the purpose of determining 
whether the writings, taken together, con- 
stitute a will; if the former, by appropri- 
ate reference, is clearly referred to and 
made a part of the latter, it is a part of 
the will; otherwise, it is not. In re Noyes’ 
Estate, 40 -M 231, 238, 106 P 355. 


All the parts of a will are to be, 7020 
79 P.(2d) 559 


construed in relation to each other, so as, if possible, to form one consistent, --.. Mont. 
whole; but where several parts are absolutely irreconcilable, the latter must 79 P.(2a) 559 


prevail. 


History: En. Sec. 478, p. 356, L. 1877; 
re-en. Sec. 478, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 478, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1774, Civ. C. 1895; re-en. Sec. 
4767, Rev. C. 1907; re-en. Sec. 7020, R. C. 
Bi 102i. Cal. Civ, C. Secii132i.: Field 
Civ. C. Sec. 583. : 


Operation and Effect 
That construction of a will must be fa- 


ees Mont... 


vored which will reconcile with testator’s 7920 1 
intention the several provisions thereof. In 167 P.(24) ae 
re McLure’s Estate, 63 M 536, 541, 208 

P 900. 


References 


Cited or applied as section 4767, Revised 
Codes, in Philbrick v. American Bank & 
Trust Co., 58 M 376, 389, 193 P 59. 
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7021. In what case devise not affected. A clear and distinct devise 
or bequest cannot be affected by any reasons assigned therefor, or by any 
other words not equally clear and distinct, or by inference or argument 


from other parts of the will, or by an inaccurate recital of or reference to 


92 | 
467 P.(2d) 581 


its contents in another part of the will. 


History: En. Sec. 479, p. 356, L. 1877; 
re-en. Sec. 479, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 479, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1775, Civ. C. 1895; re-en. Sec. 


7022. When ambiguous or doubtful. 


4768, Rev. C. 1907; re-en. Sec. 7021, R. C. 
M. 1921. Cal. Civ. C. Sec. 1322. Field 
Civ. C. Sec. 584. 


Where the meaning of any part 


of a will is ambiguous or doubtful, it may be explained by any reference 
thereto, or recital thereof, in another part of the will. 


History: En. Sec. 480, p. 356, L. 1877; 
re-en. Sec. 480, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 480, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1776, Civ. C. 1895; re-en. Sec. 


7023. Words taken in ordinary sense. 


4769, Rev. C. 1907; re-en. Sec. 7022, R. C. 
M. 1921. Cal. Civ. C. Sec. 1323. Field Civ. 
C. Sec. 585. 


The words of a will are to be 


taken in their ordinary and grammatical sense, unless a clear intention to 
use them in another sense can be collected, and that other can be ascertained. 


History: En. Sec. 481, p. 357, L. 1877; 
re-en. Sec. 481, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 481, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1777, Civ. C. 1895; re-en. Sec. 
4770, Rev. C. 1907; re-en. Sec. 7023, R. C. 


M. 1921. Cal. Civ. C. Sec. 1324. Field 
Civ. C. Sec. 586. 

Words Construed 

(Children) Where a will bequeathed 


one-half of the testator’s estate to his two 
sisters and the other half to their children 
if living at the time of his death, and 
both sisters had died before the will was 
made leaving no children, the word “chil- 
dren” used in the will could not, under 
the rules of construction of wills laid down 
by this section and section 7039, R. C. M. 
1921, be construed as including grand- 
children so as to permit a grandson of 
one of the sisters to share in the estate. 
In re Estate of Hash, 64 M 118, 121, 208 
P 605. 


(Effects) A will made preparatory to 
taking a degree in a secret society by 
a man of more than ordinary ability who 
had held high state office and otherwise 
had enjoyed extensive business experience, 
reading: “I hereby give, devise and be- 
queath all my goods, chattels and effects 
to my wife,” held to pass all of his prop- 
erty, both real and personal, the word 
“effects,” though generally including only 
personal property, being broad enough to 
compass real estate. (Mr. Justice Stark 


7024. Words to receive an operative construction. 


dissenting.) In re Spriggs’ Estate, 70 M 
272,274, 225 P 617. 

(Employees) What individuals are not 
“employees” within the meaning of a will. 
In re Klein’s Estate, 35 M 185, 204, 88 
P.798. 

(Endowed) The widow under the will 
was “endowed in his estate, real and 
personal.” In a proceeding seeking to debar 
the widow from nominating an adminis- 
trator with the will annexed, held that the 
testator by the use of the word “endowed” 
did not intend that she should be limited 
to her right of dower—a third part of his 
real property—but did intend that she 
should have the same portion of his estate, 
both real and personal, to which she would 
have been entitled had he died intestate. 
In re McClure’s Estate, 63 M 536, 541, 208 
e002" © 

(Firm) The word “firm” in a’ will 
held to have been used by the testator in 
its ordinary rather than its legal sense. 
In re Klein’s Estate, 35 M 185, 204, 88 P 
798. 

(Less a note of two thousand dollars) 
Where a testator had made a bequest of 
three thousand dollars, “less a note of two 
thousand dollars,” held by him against the 
beneficiary, the quoted words would, in 
ordinary business transactions, have ref- 
erence to the debt as a whole, and not to 
the sum mentioned as principal only, and 
should therefore be assigned their ordinary 
meaning. In re Beck’s Estate, 44 M 561, 
578, 121 P 784. 


The words of a 


will are to receive an interpretation which will give to every expression 
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7025-7029 


some effect, rather than one which will render any of the expressions 


inoperative. 


History: En. Sec. 482, p. 357, L. 1877; 
re-en. Sec. 482, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 482, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1778, Civ. C. 1895; re-en. Sec. 
4771, Rev. C. 1907; re-en. Sec. 7024, R. C. 


7025. Intestacy to be avoided. 


M. 1921. Cal. Civ. C. Séc. 1325. Field Civ. 


C. Sec. 587. 


References 
In re Spriggs’ Estate, 70 M 272, 274, 225 
617. 


Of two modes of interpreting a will, , 


that is to be preferred which will prevent a total intestacy. 


History: En. Sec. 483, p. 357, L. 1877; 
re-en. Sec. 483, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 483, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1779, Civ. C. 1895; re-en. Sec. 
4772, Rev. C. 1907; re-en. Sec. 7025, R. C. 
M. 1921. Cal. Civ. C. Sec. 1326. Field 
Civ. C. Sec. 588. 


Operation and Effect 


In the construction of a will that con- 
struction is to be adopted, if possible, 
which will prevent a partial intestacy. In 


7026. Effect of technical words. 


re Spriggs’ Estate, 70 M 272, 275, 225 P 
617. 

A will must be construed according to 
the intention of the testator and so as to 
avoid total intestacy, if possible. In re 
Hauge’s Estate, 92 M 36, 44, 9 P 2d 1065. 


References 


Cited or applied as section 4772, Revised 
Codes, in In re Noyes’ Estate, 40 M 231, 
238, 106 P 355. 


Technical words in a will are to be 


taken in their technical sense, unless the context clearly indicates a contrary 


intention. 


History: En. Sec. 484, p. 357, L. 1877; 
Tre-en. Sec. 484, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 484, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1780, Civ. C. 1895; re-en. Sec. 


4773, Rev. C. 1907; re-en. Sec. 7026, R. C. 
M. 1921. Cal. Civ. C. Sec. 1327. Field 
Civ. C. Sec. 589. 


7027. Technical words not necessary. Technical words are not neces- 
sary to give effect to any species of disposition by a will. 


History: En. Sec. 485, p. 357, L. 1877; 
re-en. Sec. 485, 2nd Div. Rev. Stat. 
1879; re-en. Sec. 485, 2nd Div. Comp. Stat. 
1887; re-en. Sec. 1781, Civ. C. 1895; re-en. 
Sec. 4774, Rev. C. 1907; re-en. Sec. 7027, 
R. CO. M. 1921. Cal. Civ. C. Sec. 1328. 
Field Civ. C. Sec. 590. 


7028. Certain words not necessary to pass a fee. 


Operation and Effect 


The word “firm,” in a will held not to 
have been used in its technical legal sense. 
In re Klein’s Estate, 35 M 185, 204, 88 P 
798. 


The term “heirs,” 


or other words of inheritance, are not requisite to devise a fee, and a 
devise of real property passes all the estate of the testator, unless other- 


wise limited. 


History: En. Sec. 486, p. 357, L. 1877; 
re-en. Sec. 486, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 486, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1782, Civ. C. 1895; re-en. Sec. 


7029. Power to devise—how executed by terms of will. 


4775, Rev. C. 1907; re-en. Sec. 7028, R. C. M. 
1921. Cal. Civ. C. Sec. 1329. Field Civ. 
C. Sec. 591. 


Real or 


personal property embraced in a power to devise passes by a will purporting 
to devise all the real or personal property of the testator. 


History: En. Sec. 487, p. 357, L. 1877; 
re-en. Sec. 487, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 487, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1783, Civ. C. 1895; re-en. Sec. 


4776, Rev. C. 1907; re-en. Sec. 7029, R. C. M. 
1921. Cal. Civ. C. Sec. 1330. Field Civ. C. 
Sec. 592. 
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7030-7034 ACQUISITION OF PROPERTY Ch. 78 


7030. Devise or bequest of all real or personal property, or both. A 
devise or bequest of all the testator’s real or personal property, in express 
terms, or in any other terms denoting his intent to dispose of all his real 
or personal property, passes all the real or personal property which he 
was entitled to dispose of by will at the time of his death. 

History: En. Sec. 488, p. 358, L. 1877; R. C. M. 1921. Cal. Civ. C. Sec. 1331. 
re-en. Sec. 488, 2nd Div. Rev. Stat. Field Civ. C. Sec. 593. 
1879; re-en. Sec. 488, 2nd Div. Comp. Stat. References 


1887; re-en. Sec. 1784, Civ. C. 1895; re-en. 4 
Sec. 4777, Rev. C. 1907; re-en. Sec. 7030, is ae Fratt’s Estate, 60 M 526, 537, 199 


7031. Residuary clause—devise of residue—effect. A devise of the 
residue of the testator’s real property passes all the real property which 
he was entitled to devise at the time ot his death, not otherwise effectually 
devised by his will. 


History: En. Sec. 489, p. 358, L. 1877; 1821. Cal. Civ. C. Sec. 1332. Field Civ. C. 
re-en. Sec. 489, 2nd Div. Rev. Stat. 1879; Sec. 594. 


re-en. Sec. 1785, Civ. C. 1895; re-en. Sec. 
4778, Rev. C. 1907; re-en. Sec. 7031, B.C.M. ,, eve Fratt’s Estate, 60 M 526, 537, 199 


7032. Same—bequest of residue—effect. A bequest of the residue of 
the testator’s personal property passes all the personal property which he 
was entitled to bequeath at the time of his death, not otherwise effectually 
bequeathed by his will. 


History: En. Sec. 490, p. 358, L. 1877; 1921. Cal. Civ. C. Sec. 1333. Based on 
re-en. Sec. 490, 2nd Div. Rev. Stat. 1879; Field Civ. C. Sec. 595. 
re-en. Sec. 490, 2nd Div. Comp. Stat. 1887; References 


re-en. Sec. 1786, Civ. C. 1895; re-en. Sec. ; 
4779, Rev. C. 1907; re-en, Sec. 7032, R.C.M. 5, moo Fratt’s Estate, 60 M 526, 537, 199 


7033. “Heirs,” “relatives,” ABSUC, | “descendants,” etc. A testamentary 
disposition to “heirs,” “relations,” “nearest relations,” “representatives,” 
“legal representatives,” or “personal representatives,” or “family,” “issue,” 
“descendants,” “nearest,” or “next of kin,” of any person, without words 
of qualification, and when the terms are used as words of donation, and 
not of limitation, vests the property in those who would be entitled to 
succeed to the property of such person, according to the provisions of 
the chapter on succession in this code. 

History: En. Sec. 491, p. 358, L. 1877; 1921. Cal. Civ. C. Sec. 1334. Field Civ. 


re-en. Sec. 491, 2nd Div. Rev. Stat. 1879; C. Sec. 596. 
re-en. Sec. 491, 2nd Div. Comp. Stat. 1887; . References 


re-en. Sec. 1787, Civ. C. 1895; re-en. Sec. be ey : 
4780, Rev. C. 1907; re-en. Sec. 7033, R. C. M. eee sy Ebtate,S2ehL aloo aane, 


7034. Words of donation and of limitation. The terms mentioned in 
the last section are used as words of donation, and not of limitation, when 
the property is given to the person so designated directly, and not as a 


qualification of an estate given to the ancestor of such person. 
History: En. Sec. 492, p. 358, L. 1877; 4781, Rev. C. 1907; re-en. Sec. 7034, R. C. M. 
re-en. Sec. 492, 2nd Div. Rev. Stat. 1879; 1921. Cal. Civ. C. Sec. 1335. Field Civ. C. 


re-en. Sec. 492, 2nd Div. Comp. Stat. 1887; Sec. 597. 
re-en. Sec. 1788; Civ. C. 1895; re-en. Sec. 
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7035. To what time words refer. Words in a will referring to death 
or survivorship, simply, relate to the time of the testator’s death, unless 
possession is actually postponed, when they must be referred to the time 
of possession. 


History: En. Sec. 493, p. 358, L. 1877; 
re-en. Sec. 493, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 493, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1789, Civ. C. 1895; re-en. Sec. 


4782, Rev. C. 1907; re-en. Sec. 7035, R. C. M. 
1921. Cal. Civ. C. Sec. 1336. Field Civ. C. 
Sec. 598. 


7036. Devise or bequest to a class. <A testamentary disposition to a | zog¢ 
class includes every person answering the description at the testator’s 1/3 P-(2d) 180 
death; but when the possession is postponed to a future period, it includes 
also all persons coming within the description before the time to which 
possession is postponed. 


History: En. Sec. 494, p. 358, L. 1877; 4783, Rev. C. 1907; re-en. Sec. 7036, R. C. 
re-en. Sec. 494, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1337. Field 
re-en. Sec. 494, 2nd Div. Comp. Stat. 1887; Civ. C. Sec. 599. 
re-en. Sec. 1790, Civ. C. 1895; re-en. Sec. 


7037. When conversion takes effect. When a will directs the con- 
version of real property into money, such property and all its proceeds 
must be deemed personal property from the time of the testator’s death. 


History: En. Sec. 495, p. 359, L. 1877; 
re-en. Sec. 495, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 495, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1791, Civ. C. 1895; re-en. Sec. 
4784, Rev. C. 1907; re-en. Sec. 7037, R. C. M. 
1921. Cal. Civ. C. Sec. 1338. Field Civ. 
C. Sec. 600. 


Operation and Effect 


Under this section where a will directs 
the conversion of real property into money 
and turned over to the executor, equitable 
conversion takes place upon the death of 


the testator, and the real estate must 


In-re 


thereafter be treated as personalty. 
Livingston’s Estate, 91 M 584, 595, 9 P 2d 
159. 


7038. When child born after testator’s death takes under will. <A child 
conceived before, but not born until after a testator’s death, or any other 
period when a disposition to a class vests in right or im possession, takes, 
if answering to the description of the class. 
History: En. Sec. 496, p. 359, L. 1877; 4785, Rev. C. 1907; re-en. Sec. 7038, R. C. 
re-en. Sec. 496, 2nd Div. Rev. Stat. 1879; M. 1921. Cal. Civ. C. Sec. 1339. Field 


re-en. Sec. 496, 2nd Div. Comp. Stat. 1887; Civ. C. Sec. 601. 
re-en. Sec. 1792, Civ. C. 1895; re-en. Sec. 


When, applying a will, it is found that 703 


7039. Mistakes and omissions. 9 : 
80 P.(ad) 376 


there is an imperfect description, or that no person or property exactly | 
answers the description, mistakes and omissions must be corrected, if the (t’.(2a) 376 
error appears from the context of the will or from extrinsic evidence; but Nae 
evidence of the declarations of the testator as to his intentions cannot be 


received. 


History: En. Sec. 497, p. 359, L. 1877; 
re-en. Sec. 497, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 497, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1793, Civ. C. 1895; re-en. Sec. 
4786, Rev. C. 1907; re-en. Sec. 7039, R. C. M. 
1921. Cal. Civ. C. Sec. 1340. Based on 
Field Civ. C. Sec. 602. 


Operation and Effect 


What employees are included as bene- 


ficiaries under a will. In re Klein’s Es- 
tate, 35 M 185, 204, 88 P 798; in In re 
Estate of Peterson, 49 M 96, 99, 140 P 237. 

Where a will bequeathed one-half of the 
testator’s estate to his sisters and the other 
half to their children if living at the time 
of his death, and both sisters had died be- 
fore the will was made leaving no children, 
the word “children” used in the will could 
not under the rules of construction of wills 


551 


7040 | 
74 P (2d) 406 
a Mont. ....| 


7040 | 
160 P. 2d 475, 


7040 
162 P. 2d 217 


147 


7042 
118 P.(2d) 145-) 


7040-7048 


laid down by section 7023 R. C. M. 1921, 
and this section be construed as including 
grandchildren so as to permit a grandson 
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of one of the sisters to share in the estate. 
In re the Estate of Hash, 64 M 118, 122, 
208 P 605. 


7040. When devises and bequests vest. Testamentary dispositions, in- 
cluding devises and bequests to a person on attaining majority, are pre- 


sumed to vest at the testator’s death. 


History: En. Sec. 498, p. 359, L. 1877; 
re-en. Sec. 498, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 498, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1794, Civ. C. 1895; re-en. Sec. 
4787, Rev. C. 1907; re-en. Sec. 7040, R. C. M. 
1921. Cal. Civ. C. Sec. 1341. Field Civ. C. 
Sec. 603. 


Operation and Effect 


Before a testator’s death, the devisees 
had a mere privilege, which was revocable 
by law, but when the will took effect the 
mere pre-existing privilege was merged 
into a right. Then it was, if ever, that 
the right to take vested and became prop- 
erty. Hinds v. Wilcox, 22 M 4, 11, 55 P 
355. 


The property of a testator vests in the 
devisees from the moment of his death, 
subject to the right of the executor to its 
possession for the purposes of administra- 
tion until the estate is settled or until it 
is delivered over to them by order of court, 
the decree of distribution simply releasing 
the property from the conditions it was 
subject to during the period of administra- 
tion.: In re Estate of Deschamps, 65 M 
209) .212, 212 P 512) 


Where by will a testator devised his es- 
tate to his executors in trust, they to pay 
the income therefrom to the “children” of 
his son in equal shares, the principal there- 
of to be paid to each heir on attaining 
majority, the trustees, on rendering ac- 
count of their stewardship held to have 
properly paid a-proportionate share of the 
income to the guardian of the son’s child 
born after the testator’s death and before 
the oldest of his children had reached ma- 
jority, the contention of objecting heirs 
that the various bequests had vested at 
the time of the testator’s death, thus bar- 
ring the right of the after-born child to 
take, not being maintainable, since no one 
of the objecting children could be vested 
in possession or title until one of them had 
obtained majority, title in the meantime 
vesting in the trustees. In re Murphy’s 
Estate, 99 M 114, 122, 43 P 2d 233. 


References 


Cited or applied as section 1794, Civil 
Code, in Gelsthorpe v. Furnell, 20 M 299, 
310, 51 P 267; In re Smith’s Estate, 60 M 
276, 298, 199 P 696; In re Fratt’s Estate, 
66 M 526, 537, 199 P 711; Rumney .et al. 
v. Skinner, 64 M 75, 82, 208 P 895; In re 
Connolly’s Estate, 73 M 35, 65, 235 P 408. 


7041. When cannot be divested. A testamentary disposition, when 
vested, cannot be divested unless upon the occurrence of the precise con- 
tingeney prescribed by the testator for that purpose. 


History: En. Sec. 499, p. 359, L. 1877; 


re-en. Sec. 499, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 499, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1795, Civ. C. 1895; re-en. Sec. 
4788, Rev. C. 1907; re-en. Sec. 7041, R. C. M. 


7042. Death of devisee or legatee. 


1921. Cal. Civ. C. Sec. 1342. Field Civ. C. 


Sec. 604. 
References 


In re Murphy’s Estate, 99 M 114, 43 P 
2d 233. 


If a devisee or legatee dies during 


the lifetime of the testator, the testamentary disposition to him fails, unless 
an intention appears to substitute some other in his place, except as provided 


in section 7012. 


History: En. Sec. 500, p. 359, L. 1877; 
re-en. Sec. 500, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 500, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1796, Civ. C. 1895; re-en. Sec. 
4789, Rev. C. 1907; re-en. Sec. 7042, R. C. M. 


1921. Cal. Civ. C. Sec. 1343. 
Sec. 605. 


References 


In re Fratt’s Estate, 60 M 526, 537, 199 
Bai it. 


Field Civ. C. 


7043. Interests in remainder are not affected. The death of a devisee 
or legatee of a limited interest before the testator’s death does not defeat 
the interests of persons in remainder, who survive the testator. 


D2 
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History: En. Sec. 501, p. 359, L. 1877; 1921. Cal. Civ. C. Sec. 1344. Field Civ. C. 
re-en. Sec. 501, 2nd Div. Rev. Stat. 1879; Sec. 606. 
re-en. Sec. 501, 2nd Div. Comp. Stat. 1887; References 
-re-en. Sec. 1797, Civ. C. 1895; re-en. Sec.. LOM M526. 537. 199 
4790, Rev. C. 1907; re-en. Sec. 7043,R.C.M. 5, re Prati‘s Estate, 60 M 526,937, 199 


7044. Conditional devises and bequests. <A conditional disposition is. 


one which depends upon the occurrence of some uncertain event, by which 
it is either to take effect or be defeated. 

History: En. Sec. 502, p. 360, L. 1877; 4791, Rev. C. 1907; re-en. Sec. 7044, R. C. M. 
re-en. Sec. 502, 2nd Div. Rev. Stat. 1879; 1921. Cal. Civ. C. Sec. 1345. Field Civ. C. 


re-en. Sec. 502, 2nd Div. Comp. Stat. 1887; Sec. 607. 
re-en. Sec. 1798, Civ. C. 1895; re-en. Sec. 


7045. Condition precedent defined. A condition precedent in a_ will 
is one which is required to be fulfilled before a particular disposition takes 
effect. 


History: En. Sec. 503, p. 360, L. 1877; 4792, Rev. C. 1907; re-en. Sec. 7045, R. C. M. 
re-en. Sec. 503, 2nd Div. Rev. Stat. 1879; 1921. Cal. Civ. C. Sec. 1346. Field Civ. C. 
re-en. Sec. 503, 2nd Div. Comp. Stat. 1887; Sec. 608. 
re-en. Sec. 1799, Civ. C. 1895; re-en. Sec. 


7046. Effect of condition precedent. Where a testamentary disposi- 
tion is made upon a condition precedent, nothing vests until the condition 
is fulfilled, except where such fulfilment is impossible, in which case the 
disposition vests, unless the condition was the sole motive thereof, and the 
impossibility was unknown to the testator, or arose from an unavoidable 
event subsequent to the execution of the will. 

History: En. Sec. 504, p. 360, L. 1877; 4793, Rev. C. 1907; re-en. Sec. 7046, R. C. M. 
re-en. Sec. 504, 2nd Div. Rev. Stat. 1879; 1921. Cal. Civ. C. Sec. 1347. Field Civ. C. 


re-en. Sec. 504, 2nd Div. Comp. Stat. 1887; Sec. 609. 
re-en. Sec. 1800, Civ. C. 1895; re-en. Sec. 


7047. Conditions precedent—when deemed performed. <A condition 
precedent in a will is to be deemed performed when the testators’ intention 
has been substantially, though not literally, compled with. 


History: En. Sec. 505, p. 360, L. 1877; References 
re-en. Sec. 505, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 505, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1801, Civ. C. 1895; re-en. Sec. 
4794, Rev. C. 1907; re-en. Sec. 7047, R. C. M. 
1921. Cal. Civ. C. Sec. 1348. Field Civ. C. 
Sec. 610. 


Cited or applied as section 1801, Civil 
Code, in In re Klein’s Estate, 35 M 185, 204, 
88 P 798. 


7048. Condition subsequent defined. A condition subsequent is where 
an estate or interest is so given as to vest immediately, subject only to be 
divested by some subsequent act or event. 


History: En. Sec. 506, p. 360, L. 1877; 4795, Rev. C. 1907; re-en. Sec. 7048, R. C. M. 
re-en. Sec. 506, 2nd Div. Rev. Stat. 1879; 1921. Cal. Civ. C. Sec. 1349. Field Civ. C. 
re-en. Sec. 506, 2nd Div. Comp. Stat. 1887; Sec. 611. 
re-en. Sec. 1802, Civ. C. 1895; re-en. Sec. 


7049. Devisees, etc., take as tenants in common. A devise or legacy 


given to more than one person vests in them as owners in common. 
History: En. Sec. 507, p. 360, L. 1877; 4796, Rev. C. 1907; re-en. Sec. 7049, R. C. M. 
re-en. Sec. 507, 2nd Div. Rev. Stat. 1879; 1921. Cal. Civ. C. Sec. 1350. Field Civ. C. 


re-en. Sec. 507, 2nd Div. Comp. Stat. 1887; Sec. 612. 
re-en. Sec. 1803, Civ. C. 1895; re-en. Sec. 
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7050, 7051 


Operation and Effect 


A suit by a legatee or devisee of stock 
in a Montana corporation, which owned 
real estate, but which had been dissolved 
by expiration of its term of incorporation, 
to recover her interest from a third person 
who claims ownership, is not one to recover 
the stock for the benefit of the estate, but 
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one brought as tenant in common of the 
property under this section, and may be 
maintained without joining the other de- 
viseey or the executors. Barker v. Ed-. 
wards, 259 Fed. 484, 489. 

References 

In re Fratt’s Estate, 60 M 526, 537, 199 
Deh, 


7050. Advancements—when ademptions. Advancements or gifts are 
not to be taken as ademptions of general legacies, unless such intention is 
expressed by the testator in writing. 


History: En. Sec. 508, p. 360, L. 1877; 
re-en. Sec. 508, 2nd Div. Rev. Stat. 1879; 


4797, Rev. C. 1907; re-en. Sec. 7050, R. C. M. 
1921. Cal. Civ. C. Sec. 1351. Field Civ. C. 


re-en. Sec. 508, 2nd Div. Comp. Stat. 1887; Sec. 613. 
re-en. Sec. 1804, Civ. C. 1895; re-en. Sec. 
CHAPTER. 79 


WILLS—GENERAL PROVISIONS 


Section 7051. Nature and designation of legacies: 1. Specific—2. Demonstrative— 


3. Annuities—4. Residuary—5, General. 


7052. Estates chargeable. 

7053. Order of resort to estate for debts. 

7054. Same—for payment of legacies. 

7055. Same—legacies to kindred. 

7056. Abatement. 

7057. Specific devises and legacies. 

7058. Heirs’ conveyance good, unless will is proved within four years. 
7059. Specifie legacy for life only—inventory—contents. 

7060. Bequest of interest. 

7061. Satisfaction. 
7062. Legacies—when due. 

7063. Interest. 

7064. Construction of these rules. 

7065. Executor according to the tenor. 

7066. Power to appoint is invalid. 

7067. Executor not to act till qualified. 

7068. Execution and construction of prior wills not affected. 

7069. The law of what place applies. 

7070. Liability of beneficiaries for testator’s obligations. 

7051. Nature and designation of legacies: 1. Specific—2. Demonstra- 


tive—3. Annuities—4. Residuary—5. General. Legacies are distinguished 
and designated, according to their nature, as follows: 

1. <A legacy of a particular thing, specified and distinguished from all 
others of the same kind belonging to the testator, is specific; if such 
legacy fails, resort cannot be had to the other property of the testator. 

2. A legacy is demonstrative when the particular fund or personal 
property is pointed out from which it is to be taken or paid; if such fund > 
or property fails, in whole or in part, resort may be had to the general 
assets, aS in case of a general legacy. 

3. An annuity is a bequest of certain specified sums periodically; if 
the fund or property out of which they are payable fails, resort may be 
had to the general assets, as in ease of a general legacy. 

4. <A residuary legacy embraces only that which remains after all the 
bequests of the will are discharged. 

5. <All other legacies are general legacies. 


a4 
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History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 


Div. Rev. Stat. 1879; re-en. Secs. 509-530, 


2nd Div. Comp. Stat. 1887. 


- This section re-en. Sec. 1820, Civ. C. 
1895; re-en. Sec. 4798, Rev. C. 1907; re-en. 
Sec. 7051, R. C. M. 1921. Cal. Civ. C. Sec. 
1357. Field Civ. C. Sec. 614. 


Unconditional Annuity 
Where under the terms of the will pro- 


7052. Estates chargeable. 


WILLS 
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vision for an annuity payable to the widow 
of testator was unconditional and absolute, 
it was payable out of the corpus of the es- 
tate, and the executor was not required to 
withhold it in order to accumulate a fund 
for the payment of taxes on the property 
of the estate and thus to avoid the neces- 
sity of borrowing money for that purpose. 
In re Kelley’s Estate, 91 M 98, 105, 5 P 
2d 559. 


When a person dies intestate, all his prop- 


7052 
Be ; 164 P. 2d 727 
erty, real and personal, without any distinction between them, is chargeable | 


with the payment of his debts, except as otherwise provided in this code 


and the Code of Civil Procedure. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 

This section re-en. Sec. 1821, Civ. C. 
1895; re-en. Sec. 4799, Rev. C. 1907; re-en. 
Sec. 7052, R. C. M. 1921. Cal. Civ. C. Sec. 
1358. 


Operation and Effect 


This section, when read in connection 
with section 10195, indicates that all of 
the property of the estate is subject to the 


7053. Order of resort to estate for debts. 


payment of the debts, using that term in 
its general sense, to include debts, family 
allowances, expenses, and charges of ad- 
ministration already accrued and to accrue. 
Plains: Land & Improvement Co. v. Lynch, 
38 M 271, 283, 99 P 847. 


References 


Cited or applied as section 1821, Civil 
Code, in In re Tuohy’s Estate, 33 M 230, 
246, 83 P 486; In re Smith’s Estate, 60 M 
275, 298, 199 P 696; Rumney et al. v. Skin- 
ner, 64 M 75, 208 P 895. 


| 
~ 


fod 
F 


The property of a testator, 7053 


| Ve 
73 P (2d) 540 


except as otherwise specially provided for in this code and the Code of.” Mont... 


Civil Procedure, must be resorted to for the payment of debts, in the fol- 


heave 


lowing order: 
i 
payment of the debts; 
2. 
3. 
4. 


}. 


The property which is expressly appropriated by the will for the 


Property not disposed of by will; 

Property which is devised or bequeathed to a residuary legatee ; 
Property which is not specifically devised or bequeathed; and, 

All other property ratably. Before any debts are paid, the expenses 


of the administration and the allowance to the family must be paid or 


provided for. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


This section re-en. Sec. 1822, Civ. C. 
1895; re-en. Sec. 4800, Rev. C. 1907; re-en. 
Sec. 7053, R. C. M. 1921. Cal. Civ. C. Sec. 
1359. 


Operation and Effect 
Where sufficient property is not set 


aside for the payment of debts, devisees 
claiming devises for a valuable considera- 


7054. Same—for payment of legacies. 


tion, have no right to have such property 
exempted from sale for the payment of 
debts, or the sale thereof postponed until 
other property specifically devised has 
been resorted to for that purpose, but all 
must be resorted to ratably after property 
in the first four classes has been exhausted. 
In re Tuohy’s Estate, 33 M 230, 244, 83 P 
486. 


References 


In re Smith’s Estate, 60 M 276, 298, 199 P 
696; In re Kelley’s Estate, 91 M 98, 5 P 2d 
559. 


The property of a testator, 


except as otherwise specially provided in this code and the Code of Civil 


5) 


7055-7058 
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Procedure, must be resorted to for the payment of legacies, in the following 


order: 


1. The property which is expressly appropriated by the will for the 


payment of the legacies; 


2. Property not disposed of by will; 


3. Property which is devised or bequeathed to a residuary legatee ; 


4. Property which is not specifically devised or bequeathed. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


This section re-en. Sec. 1823, Civ. C. 
1895; re-en. Sec. 4801, Rev. C. 1907; re-en. 
Sec. 7054, R. C. M. 1921. Cal. Civ. C. Sec. 
1360. 


7055. Same—legacies to kindred. 


References 


Cited or applied as section 1823, Civil 
Code, in In re Tuohy’s Estate, 33 M 230, 
246, 83 P 486; In re Fratt’s Estate, 60 M 
526, 537, 199 P 711; In re Kelley’s Estate, 
91 M 98, 105, 5 P 2d 559. 


Legacies to husband, widow, or 


kindred of any class are chargeable only after legacies to persons not 


related to the testator. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd. Div. Comp. Stat. 1887. 


7056. Abatement. 


This section re-en. Sec. 1824, Civ. C. 
1895; re-en. Sec. 4802, Rev. C. 1907; re-en. 
Sec. 7055, R. C. M. 1921. Cal. Civ. C. Sec. 
1361. Field Civ. C. Sec. 618. 


Abatement takes place in any class only as between 


legacies of that class, unless a different intention is expressed in the will. 


History: 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


7057. Specific devises and legacies. 


This Act en. Secs. 509-530, pp. 


This section re-en. Sec. 1825, Civ. C. 
1895; re-en. Sec. 4803, Rev. C. 1907; re-en. 
Sec. 7056, R. C. M. 1921. Cal. Civ. C. Sec. 
13862. Field Civ. C. Sec. 619. 


In a specific devise or legacy, the 


title passes by the will, but possession can only be obtained from the personal 
representative; and he may be authorized by the district court to sell the 
property devised and bequeathed in the cases herein provided. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


This section re-en. Sec. 1826, Civ. C. 
1895; re-en. Sec. 4804, Rev. C. 1907; re-en. 
Sec. 7057, R. C. M.0 1921. Cal. Civ, Cc. 
Sec. 1363. Field Civ. C. Sec. 620. 


Operation and Effect 


Rents and profits of real estate specifi- 
cally devised, when not needed for the pay- 
ment of debts or for administration pur- 
poses, are payable to the devisee and not 
to the residuary legatee. In re Bradfield’s 
Estate, 69 M 247, 260, 221 P 531. 


Id.. While it was the duty of an execu- 
tor not to deliver possession of land speci- 
fically devised until the expiration of the 
time for filing claims against the estate had 
expired, and then only upon order of the 
court, and he acted at his peril in doing 
otherwise, the court properly refused to 
compel him to account for the proceeds of 
a crop raised on the land, to the residuary 
legatee where they were not needed to pay 
estate debts or expenses of administration. 


References 


Cited or applied as section 1826, Civil 
Code, in In re Tuohy’s Estate, 33 M 230, 
246, 83 P 486. 


7058. Heirs’ conveyance good, unless will is proved within four years. 


The rights of a purchaser or encumbrancer of real property, in good faith 
and for value, derived from any person claiming the same by succession, 
are not impaired by any devise made by the decedent from whom succession 
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is claimed, unless the instrument containing such devise is duly proved as 
a will, and recorded in the office of the clerk of the district court having 
jurisdiction thereof, or unless written notice of such devise is filed with 
the clerk of the county where the real property is situated, within four 
years after the devisor’s death. 

History: This Act en. Secs. 509-530, pp. This section re-en. Sec. 1827, Civ. C. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 1895; re-en. Sec. 4805, Rev. C. 1907; re-en. 


Div. Rev. Stat. 1879; re-en. Secs. 509-530, Sec. 7058, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1364. Field Civ. C. Sec. 621. 


7059. Specific legacy for life only—inventory—contents. When spe- 
cific legacies are for life only, the first legatee must sign and deliver to the 
second legatee, or if there is none, to the personal representative, an in- 
ventory of the property, expressing that the same is in his custody for life 
only, and that, on his decease, it is to be delivered and to remain to the use 
and for the benefit of the second legatee, or to the personal representative, 
as the case may be. , 

History: This Act en. Secs. 509-530, pp. This section re-en. Sec. 1828, Civ. C. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 1895; re-en. Sec. 4806, Rev. C. 1907; re-en. 


Div. Rev. Stat. 1879; re-en. Secs. 509-530, Sec. 7059, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1365. Field Civ. C. Sec. 622. 


7060. Bequest of interest. In case of a bequest of the interest or 
income of a certain sum or fund, the income accrues from the testator’s 
death. 

History: This Act en. Secs. 509-530, pp. This section re-en. Sec. 1829, Civ. C. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 1895; re-en. Sec. 4807, Rev. C. 1907; re-en. 


Div. Rev. Stat. 1879; re-en. Secs. 509-530, Sec. 7060, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1366. Field Civ. C. Sec. 623. 


7061. Satisfaction. A legacy, or a gift in contemplation, fear, or peril 

of death, may be satisfied before death. 
History: This Act en. Secs. 509-530, pp. This section re-en. Sec. 1830, Civ. C. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 1895; re-en. Sec. 4808, Rev. C. 1907; re-en. 


Div. Rev. Stat. 1879; re-en. Secs. 509-530, Sec. 7061, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1367. Based on Field Civ. C. Sec. 624. 


7062. Legacies—when due. Legacies are due and deliverable at the 
expiration of one year after the testator’s decease. Annuities commence 
at the testator’s decease. 

History: This Act en. Secs. 509-530, pp. This section re-en. Sec. 1831, Civ. C. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 1895; re-en. Sec. 4809, Rev. C. 1907; re-en. 


Div. Rev. Stat. 1879; re-en. Secs. 509-530, Sec. 7062, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1368. Field Civ. C. Sec. 625. 


7063. Interest. Legacies bear interest from the time when they are 
due and payable, except that legacies for maintenance, or to the testator’s 
widow, bear interest from the testator’s decease. 


History: This Act en. Secs. 509-530, pp. This section re-en. Sec. 1832, Civ. C. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 1895; re-en. Sec. 4810, Rev. C. 1907; re-en. 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, Sec. 7063, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1569. Field Civ. C. Sec. 626. 


7064. Construction of these rules. The four preceding sections are in 
all eases to be controlled by a testator’s express intention. 


557 


Ch 9s 


7065-7069 ACQUISITION OF PROPERTY 


This section re-en. Sec. 1833, Civ. C. 
1895; re-en. Sec. 4811, Rev. C. 1907; re-en. 
Sec. 7064, R. C. M. 1921. Cal. Civ. C. Sec. 
1370. Field Civ. C. Sec. 627. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


7065. Executor according to the tenor. Where it appears, by the terms 
of a will, that it was the intention of the testator to commit the execution 
thereof and the administration of his estate to any person as executor, such 
person, although not named executor, is entitled to letters testamentary 


in like manner as if he had been made executor. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd. Div. Comp. Stat. 1887. 


This section re-en. Sec. 1834, Civ. C. 
1895; re-en. Sec. 4812, Rev. C. 1907; re-en. 
Sec. 7065, R. C. M. 1921. Cal. Civ. C. Sec. 
1371. Field Civ. C. Sec. 628. 


7066. Power to appoint is invalid. An authority to an executor to 


appoint an executor is void. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


This section re-en. Sec. 1835, Civ. C. 
1895; re-en. Sec. 4813, Rev. C. 1907; re-en. 
Sec. 7066, R. C. M. 1921. Cal. Civ. C. Sec. 
1372. Field Civ. C. Sec. 629. 


7067. Executor not to act till qualified. No person-has any power, as 
an executor, until he qualifies, except that, before letters have been issued, 
he may pay funeral charges and take necessary measures for the preserva- 


tion of the estate. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


This section re-en. Sec. 1836, Civ. C. 
1295; re-en. Sec. 4814, Rev. C. 1907; re-en. 
Sec. 7067, R. C. M. 1921. Cal. Civ. C. Sec. 
1873. Field Civ. C. Sec. 630. 


7068. Execution and construction of prior wills not affected. The pro- 
visions of this chapter do not impair the validity of the execution of any 
will made before it takes effect, or affect the construction of any such will. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd Div. Comp. Stat. 1887. 


7069. The law of what place applies. 


This section re-en. Sec. 1837, Civ. C. 
1895; re-en. Sec. 4815, Rev. C. 1907; re-en. 
Sec. 7068, R. C. M. 1921. Cal. Civ. C. Sec. 
1375. 


Except as otherwise provided, 


the validity and interpretation of wills are governed, when relating to 
real property within this state, by the law of this state; when relating to 
personal property, by the law of the testator’s domicile. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 
2nd, Div. Comp. Stat. 1887. 

This section re-en. Sec. 1838, Civ. C. 
1895; re-en. Sec. 4816, Rev. C. 1907; re-en. 
Sec. 7069, R. C. M. 1921. Cal. Civ. C. Sec. 
1376. Field Civ. C. Sec. 635. 


Operation and Effect 


Under the maxim “mobilia sequuntur 
personam” the legal situs of personal prop- 
erty actually present in this state was in 


the place of the owner’s domicile at the 
time of his death—in China—and under 
this section, the interpretation of his will, 
so far as the disposition of that property 
is concerned, is governed by the law of his 
domicile. In re Coppock’s Estate, 72 M 
431, 436, 234 P 258. 


References 


Cited or applied as section 1838, Civil 
Code, in State ex rel. Ruef v. District 
Court, 34 M 96, 105, 85 P 866; In re 
Hauge’ s Estate, 92 M '36, 42,9 P 24 1065. 
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Those to 


whom property is given by will are liable for the obligations of the testator 
in the cases and to the extent prescribed by the Code of Civil Procedure. 


History: This Act en. Secs. 509-530, pp. 
360-363, L. 1877; re-en. Secs. 509-530, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 509-530, 


This section re-en. Sec. 1839, Civ. C. 
1895; re-en. Sec. 4817, Rev. C. 1907; re-en. 
Sec. 7070, R. C. M. 1921. Cal. Civ. C. Sec. 


2nd Div. Comp. Stat. 1887. 1377. Field Civ. C. Sec. 636. 


CHAPTER 80 
SUCCESSION 


Section 7071. Succession defined. 


7072. Intestate estate—to whom passes. 

7073. Succession to and distribution of property. 

7074. Illegitimate children to inherit in certain events. 

7075. The mother is a successor to illegitimate child. 

7076. Degrees of kindred—how computed. 

7077. Same—lineal and collateral consanguinity. 

7078. Same—ascending and descending direct line. 

7079. Same—degrees in direct line. 

7080. Same—degrees in collateral line. 

7081. Relatives of the half-blood. 

7082. Advancements constitute part of distributive share. 

7083. Advancements—when too much, or not enough. 

7084. What are advancements. 

7085. Value of advancements—how determined. 

7086. When heir, advanced to, dies before decedent. 

7087. Inheritance by representation. 

7088. Aliens may inherit, when and how. 

7089. Succession not claimed, attorney-general to cause to be sold, and pro- 
ceeds deposited. Pore D. 559 

7090. Claim by alien—payment—property escheats to state when. 162 eee 

7091. Property escheated subject to charges as other property. 

7092. Successor liable for decedent’s obligations. 


7071. Succession defined. Succession is the coming in of another to 
take the property of one who dies without disposing of it by will. 
History: The first act of the territory 7071, R. C. M. 1921. Cal. Civ. C. Sec. 
regulation succession was chapter 3, p. 5, 1383. Field Civ. C. Sec. 637. 


Laws of Second Session 1866; set aside by 
act of congress of March 2, 1867. The References 


next legislation was section 252, p. 361, 
Codified Statutes 1871. En. Sec. 531, p. 
363, L. 1877; re-en. Sec. 531, 2nd Div. Rev. 
Stat. 1879; re-en. Sec. 531, 2nd Div. Comp. 
Stat. 1887; re-en. Sec. 1850, Civ. C. 1895; 
re-en. Sec. 4818, Rev. C. 1907; re-en. Sec. 


Cited or applied as section 1850, Civil 
Code, in In re Tuohy’s Estate, 33 M 230, 
246, 83 P 486; Hoppin v. Long, 74 M 558, 
582, 241 P 636; In re Mahaffay’s Estate, 
79 M 10, 254 P 875. 


7072. Intestate estate—to whom passes. The property, both real and 7972 
personal, of one who dies without disposing of it by will, passes to the 7!P (24) 406 


of administration. 


History: En. Sec. 532, p. 363, L. 1877; 
re-en. Sec. 532, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 532, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1851, Civ. C. 1895; re-en. Sec. 
4819, Rev. C. 1907; re-en. Sec. 7072, R. C. M. 
1921. Cal. Civ. C. Sec. 1386. 


ae Mont... s5 


7072 
103 P. 24217 


Profits From Realty Belong to Heirs 


Inasmuch as the heir succeeds to the 167 P.(2d) 843 
intestate’s realty immediately on _ his. 

death, subject only to the court’s control “072 | 
for administration purposes, a special ad- 475 p.(2d) 424 


ministrator must, if profits from this prop-~_ 
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erty come into his hands, include these in 
his final account as part of the estate be- 
longing to the heir. In re Williams’ Es- 
tate, 55 M. 63, 68, 173 P 790. 


Right of Administrator to Property 


An administrator has a right to the pos- 
session of the real estate of the decedent 
of whose estate he is administrator, and 
may bring ejectment in his own name as 
administrator, for the possession of the 
same, against a trespasser. Black v. Story, 
7 M 2388, 242, 14 P 703. See also In re 
Higgins’ Estate, 15 M 474, 485, 39 P 506; 
Kohn v. McKinnon, 90 Fed. 623, 626. 

An administrator is not, by virtue of 
his office, a co-owner with the co-tenants 
of his decedent in a mining claim. O’Han- 
lon v. Ruby Gulch Min. Co., 48 M 65, 74, 
135 P9138. 


Source of Title of Heirs 


Title of heirs to property of an estate 
does not originate in the decree of distribu- 
tion but comes to them from their ances- 
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serve only to release the property from the 
conditions to which, as the estate of a de- 
ceased person, it is subject. Hoppin v. 
Long, 74 M 558, 582, 241 P 636. 


See also State v. District Court et al., 
76 M 148, 148, 245 P 529. . 


Title to Property of Intestate 


Under this section, title to the property 
of one who dies intestate passes immedi- 
ately to the heirs, subject to the control 
of the district court and to the possession 
of the administrator for the purposes of 
administration. Lamont v. Vinger, 61 M 
530, 537, 202 P 769. 


References 


Cited or applied as section 1851, Civil 
Ccde, in Hinds v. Wilcox, 22 M 4, 11, 55 P 
355; as section 4819, Revised Codes, in In 
re Colbert’s Estate, 44 M 259, 266, 119 P 
791; In re Pomeroy, 51 M 119, 124, 151 P 
353; Marcellus v. Wright, 51 M 559, 563, 
154 P 714; In re Connolly’s Estate, 73 M 
35, 65, 235 P 408; In re Bernheim’s Es- 


tor, and settlement and final distribution tate, 82 M 198, 215, 266 P 378. 


7073. Succession to and distribution of property. When any person 
having title to any estate not limited by marriage contract dies without 
disposing of the estate by will, it is succeeded to and must be distributed, 
unless otherwise expressly provided in this code and the Code of Civil 
Procedure, subject to the payment of his debts, in the following manner: 


1. If the decedent leaves a surviving husband or wife, and only one ~ 
child, or the lawful issue of one child, in equal shares to the surviving hus- 
band, or wife and child, or issue of such child. If the decedent leaves a sur- 
viving husband or wife, and more than one child living, or one child 
living, and the lawful issue of one or more deceased children, one-third 
to the surviving husband or wife, and the remainder in equal shares to 
his children, and to the lawful issue of any deceased child, by right of 
representation; but if there be no child of the decedent living at his 
death, the remainder goes to all of his lineal descendants; and if all the 
descendants are in the same degree of kindred to the decedent, they 
share equally, otherwise they take according to the right of representation. 
If the decedent leaves no surviving husband or wife, but leaves issue, the 
whole estate goes to such issue; and if such issue consists of more than 
one child living, or one child living, and the lawful issue of one or more 


deceased children, then the estate goes in equal shares to the children 


living, or to the child living, and the issue of the deceased child or children 
by right of representation. 


2. If the decedent leaves no issue, the estate goes one-half to the 
surviving husband or wife, and the other to the decedent’s father and 
mother im equal shares, and if either be dead the whole of said half goes 
to the other. If there be no father or mother, then one-half goes in equal 
shares to the brothers and sisters of the decedent, and to the children of 
any deceased brother or sister, by right of representation. If the 
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decedent leaves no issue, nor husband nor wife, the estate must go to 
his father and mother in equal shares, or if either be dead then to the 
other. 


3. If there be neither issue, husband, wife, father, nor mother, then 
in equal shares to the brothers and sisters of the decedent, and to the 
children of any deceased brother or sister, by right of representation. 


4. If the decedent leaves a surviving husband or wife, and neither 
issue, father, mother, brother, nor sister, the whole estate goes to the sur- 
viving husband or wife. 


5. If the decedent leaves neither issue, husband, wife, father, mother, 
brother, nor sister, the estate goes to the next of kin, in equal degree, except- 
ing that where there are two or more collateral kindred, in equal degree, 
but claiming through different ancestors, those who claimed through the 
nearest ancestors must be preferred to those claiming through an ancestor 
more remote. pees 


6. If the decedent leaves several children, or one child, and the issue 
of one or more children, and any such surviving child dies under age, and 
not having been married, all the estate that came to the deceased child 
by inheritance from such decedent descends in equal shares to the other 
children of the same parent, and to the issue of any such other children 
who are dead, by right of representation. 


7. If, at the death of such child, who dies under age, not having been 
married, all the other children of his parents are also dead, and any of 
them have left issue, the estate that came to such child by inheritance 
from his parent descends to the issue of all other children of the same 
parent; and if all the issue are in the same degree of kindred to the child, 
they share the estate equally, otherwise they take according to the right 
of representation. 


8. If the decedent leaves no husband, wife, or kindred, the estate 
escheats to the state. 


History: Ap. p. Sec. 252, p. 361, Cod. 
Stat. 1871; amd. Sec. 534, p. 364, L. 1877; — 


Dower and Succession 


The district court, when exercising its 


re-en. Sec. 534, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 534, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 1852, Civ. C. 1895; re-en. Sec. 
4820, Rev. C. 1907. Subd. 8: En. Sec. 535, 
p. 366, L. 1877; amd. Sec. 1, p. 48, L. 1879; 
re-en. Sec. 535, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 535, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1852, Civ. C. 1895; re-en. Sec. 
4820, Rev. C. 1907; re-en. Sec. 7073, R. C. M. 
1921. Cal. Civ. C. Sec. 1386. 


Conflicts 


The fourth and second subdivisions of 
this section do not conflict; collating the 
two subdivisions, there is a plain legisla- 
tive declaration that, to enable nieces or 
nephews to share an estate with a surviv- 
ing wife, there must be a surviving brother 
or sister and neither father nor mother. 
Brundy v. Canby, 50 M 454, 469, 148 P 315. 


probate jurisdiction, has no power with ref- 
erence to dower. In re Dahlman’s Estate, 
28 M 379, 380, 72 P 750. 


The right of a wife to dower or election 
under sections 5813 and 5821 are separate 
from her rights as an heir of her husband. 
DahIman v. Dahlman, 28 M 373, 377, 72 P 
748. 


Effect of Void Residuary Clause 


Where the residuary clause of a will was 
void for uncertainty in providing that the 
residue should be divided among testator’s 
relatives by consanguinity and affinity, 
there was no testamentary disposition 
thereof and the residue was distributable 
according to the law of succession to the 
heirs at law. In re Bernheim’s Estate, 82 
M 198, 215, 266 P 378. 
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Right of Adopted Child 


As against collateral heirs, an adopted 
child, in the absence of a will, succeeds 
to all the estate of the person adopting. 
In re Peppin’s Estate, 53 M 240, 246, 163 
P 104. 


Sufficiency of Allegation as to Heirs 


Since under this section, subdivision 2, 


the father and mother of an intestate were 
his heirs at law, the allegation of plain- 
tiff administrator that the adult for whose 
wrongful death damages were sought died 
intestate, leaving surviving him his father 
and mother, naming them, was sufficient to 
state by inference that they were his heirs, 
in the absence of a direct allegation to 
that effect. Batchoff v. Butte Pacific Cop- 
per Co., 60 M 179, 185, 198 P 132. 


7074. Illegitimate children to inherit in certain events. 
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When State May Contest a Will 


Where a testator died without heirs, the 
state was entitled. to contest a proposed 
will, since it was an interested party with- 
in the meaning of the code. State ex rel. 
Donovan v. District Court, 25 M 355, 365, 
65 P 120. See also State ex rel. Donovan 
v. Ledwidge, 27 M 197, 203, 70 P 511. 

References 

Cited or applied as section 4820, Revised 
Codes, in In re Pomeroy, 51 M 119, 124, 
151 P 333; Marcellus v. Wright, 51 M 559, 
561, 154 P 714; Mork v. Mellett et al., 62 M 
477, 481, 205 P 664; Raistakka v. Fager- 
strom et al., 64 M 173, 179, 208 P 949; 
Hoppin v. Long, 74 M 558, 582, 241 P 636; 
State v. District Court et al., 76 M 143, 
148, 245 P 529; In re Springer’s Estate, 


79 M 256, 263, 255 P 1058. 


Every illegiti- 


mate child is an heir of the person who, in writing, signed in the presence 
of a competent witness, acknowledges himself to be the father of such 
child; and in all cases is an heir of his mother; and inherits his or her 
estate, in whole or in part, as the case may be, in the same manner as if 
he had been born in lawful wedlock; but he does not represent his father 
or mother by inheriting any part of the estate of his or her kindred, 
either lineal or collateral, unless, before his death, his parents shall have 
intermarried, and his father, after such marriage, acknowledges him as his 
child, or adopts him into his family, in which case such child and all the 
legitimate children are considered brothers and sisters, and on the death 
of either of them, intestate, and without issue, the others inherit .his 
estate, and are heirs, as hereinbefore provided, in like manner as if all 
the children had been legitimate; saving to the father and mother, 
respectively, their rights in the estates of all the children in like manner as 
if all had been legitimate. The issue of all marriages null in law, or dis- 


solved by divorcee, are legitimate. 

History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1853, Civ. C. 1895; 
re-en. Sec. 4821, Rev. C. 1907; re-en. Sec. 
7074, R. C. M. 1921. Cal. Civ. C. Sec. 


1387. 


Operation and Effect 


In a proceeding to determine the right 
of a foreign resident, born out of wed- 
Icck but acknowledged by his father prior 
to his emigration to the United States, to 
nominate an administrator of his father’s 
estate in Montana, evidence consisting of 
a duly authenticated copy of a German 
court of record showing that decedent 
there acknowledged him as his son; that 
during his lifetime and residence in this 
state he had frequently referred to the 
boy as his son, had sent him money for 
his support and expressed his intention to 


bring him to this country, held sufficient 
to meet the provision of this section, that 
every illegitimate child is an heir of the 
person who in writing acknowledges him- 
self to be its father. In re Wehr’s Es- 
tate, 96 M 245, 250 et seq., 29 P 2d 836. 

Id. Under this section, where an illegi- 
timate child is acknowledged by its father 
as therein provided, such child is placed 
on the same footing as one born in lawful 
wedlock, so far as the right of inheritance 
of his father’s estate situated in Montana 
is concerned, it being of no importance 
why or in what state or country the ac- 
knowledgment was made. 

Under this section, a writing executed 
by the father of an illegitimate child ac- 
knowledging its paternity, the execution 
of which is witnessed by a competent wit- 
ness, is a sufficient compliance with the 
statute without regard to the purpose for 
which the instrument was executed. In 
re Adam’s Estate, 97 M 70, 32 P 2d 854. 
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7075. The mother is a successor to illegitimate child. If an illegitimate 
child, who has not been acknowledged or adopted by his father, dies in- 
testate, without lawful issue, his estate goes to his mother, or, in case of her 
decease, to her heirs at law. 

History: This Act en. Secs. 536-557, pp. This section en. Sec. 1854, Civ. C. 1895; 
366-370, L. 1877; re-en. Secs. 536-557, 2nd ~=s re-en. Sec. 4822, Rev. C. 1907; re-en. Sec. 


Div. Rev. Stat. 1879; re-en. Secs. 536-557, 7075, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1588. 


7076. Degrees of kindred—how computed. The degree of kindred is 
established by the number of generations, and each generation is called a 
degree. 


History: This Act en. Secs. 536-557, pp. This section en. Sec. 1855, Civ. C. 1895; 
366-370, L. 1877; re-en. Secs. 536-557, 2nd =sre-en. Sec. 4823, Rev. C. 1907; re-en. Sec. 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 7076, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1389. 


7077. Same—lineal and collateral consanguinity. The series of degrees 
forms the line; the series of degrees between persons who descend from 
one another is called direct or lineal consanguinity ; and the series of degrees 
between persons who do not descend from one another, but spring from 
a common ancestor, is called the collateral line or collateral consanguinity. 

History: This Act en. Secs. 536-557, pp. This section en. Sec. 1856, Civ. C. 1895; 
366-370, L. 1877; re-en. Secs. 536-557, 2nd =a re-en. Sec. 4824, Rev. C. 1907; re-en. Sec. 


Div. Rev. Stat. 1879; re-en. Secs. 536-557, 7077, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1390. 


7078. Same—ascending and descending direct line. The direct line is 
divided into a direct line descending and a direct line ascending. The first 
is that which connects the ancestors with those who descend from him. 
The.second is that which connects a person with those from whom he 
descends. 


History: This Act en. Secs. 536-557, pp. This section en. Sec. 1857, Civ. C. 1895; 
366-370, L. 1877; re-en. Secs. 536-557, 2nd ~=sre-en. Sec. 4825, Rev. C. 1907; re-en. Sec. 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 7078, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1391. 


7079. Same—degrees in direct line. In the direct line there are as 
many degrees as there are generations. Thus, the son is, with regard to 
the father, in the first degree; the grandson in the second; and vice versa 
with regard to the father and grandfather toward the sons and grandsons. 

History: This Act en. Secs. 536-557, pp. 7079, R. C. M. 1921. Cal. Civ. C. Sec. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 1392. 


Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. References 


This section en. Sec. 1858, Civ. C. 1895; Raistakka v. Fagerstrom et al., 64 M 
re-en. Sec. 4826, Rev. C. 1907; re-en. Sec. 173, 179, 208 P 949. 


7080. Same—degrees in collateral line. In the collateral line, the 
degrees are counted by generations from one of the relations up to the 
common ancestor, and from the common ancestor to the other relations. 
In such computation the decedent is excluded, the relative included, and 
the ancestor counted but once. Thus, brothers are related in the second 
degree; uncle and nephew in the third degree; cousins german in the 
fourth, and so on. 
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History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 

This section en. Sec. 1859, Civ. C. 1895; 
re-en. Sec. 4827, Rev. C. 1907; re-en. Sec. 


7081. Relatives of the half-blood. 


ACQUISITION OF PROPERTY 


Ch. 80 
7080, R. C. M. 1921.. Cal. Civ. C. Sec. 
1393. 


References 


Raistakka v. Fagerstrom et al., 64 M 
iia,nl19, 208 P 949. 


Kindred of the half-blood inherit 


equally with those of the whole-blood in the same degree, unless the 
inheritance comes to the intestate by descent, devise, or gift of some one 
of his ancestors, in which ease all those who are not of the blood of such 
ancestors must be excluded from such inheritance. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 


This section en. Sec. 1860, Civ. C. 1895; 
re-en. Sec. 4828, Rev. C. 1907; re-en. Sec. 
7081, R. C. M. 1921. Cal. Civ. C. Sec. 
1394. 


7082. Advancements constitute part of distributive share. Any estate, 
real or personal, given by the decedent in his lifetime as an advancement 
to any child, or other lineal descendant, is a part of the estate of the 
decedent for the purposes of division and distribution thereof among his 
issue, and must be taken by such child, or other lineal descendant, toward 
his share of the estate of the decedent. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 


This section en. Sec. 1861, Civ. C. 1895; 
re-en. Sec. 4829, Rev. C. 1907; re-en. Sec. 
Cal. Civ. C. Sec. 


7082, R. C. M. 1921. 


2nd Div. Comp. Stat. 1887. 1395. 


7083. Advancements—when too much, or not enough. If the amount 
of such advancement exceeds the share of the heir receiving the same, 
he must be excluded from any further portion in the division and distribu- 
tion of the estate, but he must not be required to refund any part of’ such 
advancement; and if the amount so received is less than his share, he is 
entitled to so much more as will give him his full share of the estate of 
the decedent. | 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 


7084. What are advancements. All gifts and grants are made as 
advancements, if expressed in the gift or grant to be so made, or if charged 
in writing by the decedent as an advancement, or acknowledged in writing 
as such, by the child or other successor or heir. 


This section en. Sec. 1862, Civ. C. 1895; 
re-en. Sec. 4830, Rev. C. 1907; re-en. Sec. 
7083, R. C. M. 1921. Cal. Civ. C. Sec. 
1396. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 


This section en. Sec. 1863, Civ. C. 1895; 
re-en. Sec. 4831, Rev. C. 1907; re-en. Sec. 
7084, R. C. M. 1921. Cal. Civ. C. Sec. 
1397. 


7085. Value of advancements—how determined. If the value of the 
estate so advanced is expressed in the conveyance, or in the charge thereof 
made by the decedent, or in the acknowledgment of the party receiving it, 
it must be held as of that value in the division and distribution of the 
estate; otherwise, it must be estimated according to its value when given, 
as nearly as the same can be ascertained. 
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History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 


This section en. Sec. 1864, Civ. C. 1895; 
re-en. Sec. 4832, Rev. C. 1907; re-en. Sec. 
7085, BR. C. M. 1921. Cal. Civ. C. Sec. 
1398. 


7086. When heir, advanced to, dies before decedent. If any child, or 
other lineal descendant receiving advancement, dies before the decedent, 
leaving issue, the advancement must be taken into consideration in the 
division and distribution of the estate, and the amount thereof must be 
allowed accordingly by the representatives of the heirs receiving the 
advancement, in the like manner as if the advancement had been made 
directly to them. 

History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 


Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 


7087. Inheritance by representation. Inheritance or succession “by 
right of representation” takes place when the descendants of any deceased 
heir take the same share or right in the estate of another person that their 
parents would have taken if living. Posthumous children are considered as 
living at the death of their parents. 

History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 


Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 


This section en. Sec. 1866, Civ. C. 1895; 
re-en. Sec. 4834, Rev. C. 1907; re-en. Sec. 
7087, R. C. M. 1921. Cal. Civ. C. Sec. 
1403. 


This section en. Sec. 1865, Civ. C. 1895; 
re-en. Sec. 4833, Rev. C. 1907; re-en. Sec. 
7086, R. C. M. 1921. Cal. Civ. C. Sec. 
1399. 


Operation and Effect 


A child unborn at the time of the death 
of the father is deemed to have been then 
living, and therefore enjoys all the rights. 
of inheritance conferred upon a living per- 
son. Haydon v. Normandin, 55 M 539, 
542, 179 P 460. 


7088. Aliens may inherit, when and how. Resident aliens may take 
in all cases by succession as citizens; and no person capable of succeeding 


Vol. 3, p. 565 


7071-7092 
162 P. 2d 217 


7088 
133 P.(2d) 778, 
| 774 


under the provisions of this chapter is precluded from such succession by ‘oe 


reason of the alienage of any relative; but no non-resident foreigner can 
take by succession, unless he appears and claims such succession within 


five years after the death of the decedent to whom he claims succession. 


History: This Act en. Secs. 536-557, pp. 
366-370, L. 1877; re-en. Secs. 536-557, 2nd 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 
2nd Div. Comp. Stat. 1887. 


This section en. Sec. 1867, Civ. C. 1895; 
re-en. Sec. 4835, Rev. C. 1907; re-en. Sec. 
7088, R. C. M. 1921. Cal. Civ. C. Sec. 
. 1404. 


Constitutionality 


The last clause of this section is a stat- 
ute of limitations, and not repugnant to 
that provision of the constitution, found 
in article III, section 25, which places 
aliens and denizens on the same footing 
as citizens in granting the right to inherit. 
In re Colbert’s Estate, 44 M 259, 267, 119 
Pave. 

Id. Since the legislature, in enacting stat- 
utes of limitation, may lawfully discrimi- 
nate even between citizens of the different 


states, a non-resident foreigner may not 
successfully invoke the “privileges 
immunities” clause of the federal constitu- 
tion in support of his contention that this 
section, making his right to inherit depend 
upon his claiming succession within five 
years after the death of the decedent, is 
unconstitutional. 


Effect of Death of Entryman Before Fi- 
nal Proof of Homestead on an Alien 


Although under this section, a resident 
alien may take by succession as a citizen, 
under section 2291, United States Revised 
Statutes, patent to homestead land can is- 
sue only to citizens of the United States, 
and therefore the alien mother of an entry- 
man who died intestate before final proof 
had been made was not entitled to take a 
one-half interest in the homestead un- 
der a patent subsequently issued to the 
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Repealed 


7090 
133 P.(2d) 773, 
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7090 
Repealed 


S.L. °47, C. 44 | 


Sec. 2, p. 53 


7089, 7090 


decedent’s heirs and devisees. Mork v. 
Mellett et al., 62 M 477, 481, 205 P 664. 


Right of State During Five Year Period 


A proceeding by the attorney-general to 
reduce the property to his possession, or a 
proceeding by him in the nature of an in- 
quest of office to determine whether the 
state has title by escheat to lands, may 
not, in any event, be commenced within 
five years after the death of the decedent. 
State ex rel. Donovan v. District Court, 25 
M 355, 364, 65 P 120. 


Id. Where a testator had no resident 
heirs, the state was entitled to file objec- 
tions to the probate of the will before the 
expiration of five years from the death of 
the testator. See also State ex rel. Dono- 
van v. Ledwidge, 27 M 197, 203, 70 P 511. 


Though proceedings by the attorney 
general to reduce alleged escheated prop- 
erty to the possession of the state may not, 
under this section, be commenced within 
five years after the death of the decedent, 
the state is possessed of sufficient interest 
in the estate prior to the institution of 
such proceedings, to warrant that officer 
in objecting to the settlement of the ad- 
ministrator’s accounts. State v. Kearns, 
79 M 299, 312, 257 P 1002. 


ACQUISITION OF PROPERTY . 
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Special Provisions Relating Only to 


Aliens 


This section and the next two succeed- 
ing sections are special and exclusive pro- 
visions, and have no application to cases 
in which citizens of the United States ap- 
pear as claimants. In re Pomeroy, 33 M 
69, 73, 81 P 629. 


In granting the right to inherit, the 
constitution goes no further than to put 
aliens and denizens on the same footing 
as citizens. In re Colbert’s Estate, 44 M 
259, 267, 119 P 791. 


When Public Administrator Should be 
Denied Letters of Administration 


The district court properly denied the 
request of a public administrator for let- 
ters of administration, and did not commit 
error in granting such letters to a resi- 
dent of the state, whose appointment as 
administrator had been asked by dece- 
dent’s non-resident brothers and sisters. In 
re Watson’s Estate, 31 M 438, 440, 78 P 
702. 


References 


Cited or applied in section 4835, Revised 
Codes, in State ex rel. Kolbow v. District 
Court, 38 M 415, 417, 100 P 207. 


7089. Succession not claimed, attorney-general to cause to be sold, and 
proceeds deposited. When succession is not claimed as provided in the 


preceding section, the district court, on information, must direct the 
attorney-general to reduce the property to his or the possession of the 
state, or to cause the same to be sold, and the same or the proceeds thereof 
to be deposited in the state treasury for the benefit of such non-resident 
alien, or his legal representative, to be paid to him whenever, within five 
years after such deposit, proof to the satisfaction of the state auditor 
and treasurer is produced that he is entitled to succeed thereto. 

History: This Act en. Secs. 536-557, pp. 7089, R. C. M. 1921. Cal. Civ. C. Sec. 


366-370, L. 1877; re-en. Secs. 536-557, 2nd 1405. 
Div. Rev. Stat. 1879; re-en. Sec. 536-557, References 


2nd Div. Comp. Stat. 1887. Cited or applied as section 1868, Civil 
This section en. Sec. 1868, Civ. C. 1895; Code, in State ex rel. Donovan v. District 
re-en. Sec. 4836, Rev. C. 1907; re-en. Sec. Court, 25 M 355, 364, 65 P 120. 


7090. Claim by alien—payment—property escheats to state when. 
When so claimed, the evidence and the joint order of the auditor and treas- 
urer must be filed by the treasurer as his voucher, and the property delivered 
or the proceeds paid to the claimant on filing his receipt therefor. If no 
one succeeds to the estate or the proceeds, as herein provided, the property 
of the decedent devolves and escheats to the state, and is placed by the 
state treasurer to the credit of the general fund. 

History: This Act en. Secs. 536-557, pp. This section en. Sec. 1869, Civ. C. 1895; 
366-370, L. 1877; re-en. Secs. 536-557, 2nd  re-en. Sec. 4837, Rev. C. 1907; re-en. Sec. 


Div. Rev. Stat. 1879; re-en. Secs. 536-557, 7090, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1406. 
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References Donovan v. Distriet Court, 25 M 355, 364, Vol. a 567 


092 
Cited or applied as section 1869, Civil 65 P 120; In re Pomeroy, 33 M 69, 73, 81 162 P, 24 217 
Code, with other sections, in State ex rel. P 629. 


7091. Property escheated subject to charges as other property. Real 1001 Fe end 
property passing to the state under the last section, whether held by the, 774 
state or its officers, is subject to the same charges and trusts to which it {299 
would have been Seine if it had passed by succession, and is also subject eae 44 
to all the provisions of the Code of Civil Procedure in relation to escheated ‘See. 2, p. 53 
estates. | 


History: This Act en. Secs. 536-557, pp. This section en. Sec. 1870, Civ. C. 1895; 
366-370, L. 1877; re-en. Secs. 536-557, 2nd re-en. Sec. 4838, Rev. C. 1907; re-en. Sec. 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 7091, R. C. M. 1921. Cal. Civ. C. Sec. 
2nd Div. Comp. Stat. 1887. 1407. Based on Field Civ. C. Sec. 668. 


7092. Successor liable for decedent’s obligations. Those who succeed 
to the property of a decedent are liable for his obligations in the cases 
and to the extent prescribed by the Code of Civil Procedure. 

History: This Act en. Secs. 536-557, pp. This section en. Sec. 1871, Civ. C. 1895; 


366-370, GL. 1877; re-en. Secs. 536-557, 2nd_~=s re-en. Sec. 4839, Rev. C. 1907; re-en. Sec. 
Div. Rev. Stat. 1879; re-en. Secs. 536-557, 7092, R. C. M. 1921. Cal. Civ. C. Sec. 


2nd Div. Comp. Stat. 1887. 1408. Field Civ. C. Sec. 669. 
CHAPTER 81 
WATER RIGHTS—APPROPRIATION 

Section 7093. What waters may be appropriated. aet Dp. 567 
7094. Appropriation must be for a useful purpose—abandonment. ea matter 
7095. Point of diversion may be changed—change of use. L, 37 ¢. 3 
7096. Water may be turned into natural channels and reclaimed. | PP. 68, 69 
7097. Return of surplus water to stream. 


7098. First in time, first in right. 
7099. Appropriation by United States. 
7100. Notice of appropriation. 

7101, Diligence in appropriating. 
7102. Effect of failure. 

7103. Reeord of declaration. 


7104. Record prima facie evidence. 

7105. Rights settled in one action. 

7106. Record of declaration notices. 

7107. Measurement of water—cubie foot. 

7108. Miner’s inch equivalent in gallons. 

7109. Not to affect existing decrees. 

7110. Right to construct dams and raise water—conducting water over lands 


and railroad rights-of-way. 
7111. Highways to be protected. 
FALD, Penalty for violating preceding section. 
7113. Owners of water to sell surplus. 
7114. Duty of purchaser to dig ditches. 
7115. Enforcement of right to surplus. 


7116. Purchaser cannot sell. 

phe Use of insecure reservoir forbidden. 

7118. Dams and reservoirs to be securely constructed. 

7149: Procedure for appropriation waters of adjudicated streams. 
7120. Summons—issuance and service. 


TL21, Appearance—default—decree. 

7122. Decree subject to prior adjudicated rights. 

7123. Scope of decree—diversion of waters to another str eam. 
7124. Decree to govern conditions performance of work. 
7124.1. Adjudieating rights of persons not party to deeree. 
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Appropriations of water subject to prior decrees adjudicating rights. 


7093 
7125. Penalty for wrongful diversion adjudicated waters. 
7126. Penalty for non-compliance with act. 
Tad. Recording copy final decree. 
7128. Effect of decree upon subsequent appropriations. 
7129. 
7130. Non-adjudicated streams not affected. 
7131. Appropriations pending litigation subject to decree. 
7132. Statutory measurements. 
7133. Effect of decree. 
7134. United States may take ditches by right of eminent domain. 
7135. 


Appropriation of waters for use out of state—regulation. 


7093. What waters may be appropriated. The right to the use of the 
unappropriated water of any river, stream, ravine, coulee, spring, lake, or 
other natural source of supply may be acquired by appropriation, and an 
appropriator may impound flood, seepage, and waste waters in a reservoir 


and thereby appropriate the same. 


History: Ap. p. Sec. 1, p. 130, L. 1885; 
re-en. Sec. 1250, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1880, Civ. C. 1895; en. Sec. 1, p. 
152, L. 1901; re-en. Sec. 4840, Rev. C. 1907; 
amd. Sec. 1, Ch. 228, L. 1921; re-en. Sec. 
7093, R. C. M. 1921. 
1410. 


NOTE.—For history of law of water 
rights in this state, see Bailey v. Tintin- 
ger, 45 M 155, 122 P 575. 


Appropriation on Private Land 


This section and the following ones do 
not and cannot authorize a person to go 
upon the private property of another for 
the purpose of making an appropriation, 
except by condemnation proceedings. Pren- 
tice v. McKay, 38 M 114, 117, 98 P 1081. 


Id. This section and the following ones 
apply only to appropriations made on the 
public lands of the United States or of 
the state, and to such as are made by in- 
dividuals who have riparian rights, either 
as owners of riparian lands or through 
grants from such owners. See Alaska Ju- 
neau Gold Min. Co. v. Ebner Gold Min. 
Co., 239 Fed. 638, 645. 


The mere fact that water has its source 
on land owned by a plaintiff does not of 
itself give him the exclusive right therein 
so as to prevent others from acquiring 
rights to it under the laws of the state. 
Quinlan v. Calvert, 31 M 115, 119, 77 P 
428. 


An appropriation of water is not con- 
fined to waters flowing in streams upon 
public land, but may be made from a 
stream flowing through privately owned 
land by invoking the aid of eminent do- 
main proceedings, if necessary. Mettler 
v. Ames Realty Co., 61 M 152, 201 P 702. 


General Provisions 


The method to be pursued by the in- 
tending appropriator proceeding under the 
statute, has not been changed since the 


Cal. Civ. C. Sec. 


original act of 1885 went into effect. 
Bailey v. Tintinger, 45 M 154, 167, 122 P 
575. 

Id. This statute provides all the steps. 
necessary to be taken by one seeking to 
make an appropriation of water, and one 
who proceeds under it, instead of under the 
rules and customs of the early settlers, has 
a completed appropriation when the work 
on his ditch or canal is finished, and be- 
fore the water is actually applied to its. 
intended use. 


The essential features of an appropria- 
tion of water made prior to Laws of 1885,. 
page 130, were a completed ditch and the 
application of water to a beneficial use. 
Maynard v. Watkins, 55 M 54, 56, 173 P 
551. 


Public Service Corporation 


A public service corporation, organized. 
for the purpose of constructing an irriga- 
tion system and selling or renting water 
to reclaim arid lands, has a completed ap- 
propriation of water when its distributing 
system is finished, and when the corpora- 
tion is ready to deliver water to users 
upon demand, and offers to do so. Bailey 
v. Tintinger, 45 M 154, 177, 122 P 575. 


Right of a Trespasser 


A trespasser on riparian land cannot 
lawfully exercise there any right to such 
water or acquire any right therein by 
virtue of the provisions of this chapter. 
Smith v. Denniff, 24 M 20, 22, 60 P 396; 
Prentice v. McKay, 114, 117, 98 P 1081. 


Seepage and Waste Waters 


Prior to the enactment of this section 
(Chap. 228, Laws of 1921), there was no 
statutory provision for the appropriation 
of flood, seepage and waste waters, and 
therefore no right could be acquired as to 
such vagrant or fugitive waters as against 
the owner who sought to recapture them, 
but where they had passed beyond control 
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of the owner they became abandoned per- 
sonalty which could be taken up and used 
by the person first in the field. Popham 
v. Holloron, 84 M 442, 449, 275 P 1099. 


While waste waters are subject to ap- 
propriation, the owner of the land from 
which such waters flow has the right to 
use his land as he pleases and may there- 
fore change the flow to suit his purpose, 
provided the change be not made mali- 
ciously or arbitrarily to the detriment of 
the appropriator in the enjoyment of his 
right. Newton v. Weiler, 87 M 164, 179, 
286 P 133. 


Source of Right 


An appropriator of water derives his 
right from the state and not from the na- 
tional government, the use of waters flow- 
ing in natural streams in Montana being 
subject to state regulation and control. 
Mettler v. Ames Realty Co., 61 M 152, 201 
P 702. 


Title Obtained by Appropriation 


Title cannot be acquired to the corpus 


7094. Appropriation must be for a useful purpose—abandonment. 


WATER RIGHTS 


7094 


of waters flowing in a stream, but only 
to the use thereof. Norman v. Corbley, 32 
M 195, 202, 79 P 1059. 


Watercourse Defined 


Where waters flowing in a channel with 
regularity from year to year were made to 
do so through the instrumentality of man 
and have through years of so flowing ac- 
quired a permanent character as the nat- 
ural drainage of the watershed, or where 
they come from springs formed from seep- 
age or percolation, or surface water col- 
lecting in a canyon, or from wells acci- 
dentally developed while drilling for oil, 
etc., they constitute a watercourse. Pop- 
ham v. Holloron, 84 M 442, 449, 275 P 
1089; 


References 


Cited or applied as section 1880, Civil 
Cede, before amendment, in Power v. 
Switzer, 21 M 523, 529, 55 P 32; Smith 
v. Denniff, 24 M 20, 22, 60 P 398; City of 
Helena v. Rogan, 26 M 452, 477,68 P 798; 
Chessman v. Hale, 31 M 577, 583, 79 P 2°4 


7094 
(103 P.(2d)1072 


The 


appropriation must be for some useful or beneficial purpose, and when the 
appropriator or his successor in interest abandons and ceases to use the 


water for such purpose, the right ceases; 


shall be questions of fact, and shall be determined as other questions of fact. 


History: En. Sec. 2, p. 131, L. 1885; 
re-en. Sec. 1251, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1881, Civ. C. 1895; re-en. Sec. 
4841, Rev. C. 1907; re-en. Sec. 7094, R. C. M. 
1921. Cal. Civ. C. Sec. 1411. 


Claimant Must be Able to Use Water 
Before He May Object to the Use by 
Others 


Until a claimant is himself in a position 
to use the water of a stream subject to ap- 
propriation, the right to the water or wa- 
ter right does not exist in such sense that 
the mere diversion of the water by another 
is a ground of action either to recover the 
water, or for damages for its diversion. 
Miles v. Butte Electric & Power Co., 32 M 
56, 69, 79 P 549. 


Essentials of Abandonment 


Abandonment of a water right is a vol- 
untary act, and to constitute it there must 
be a concurrence of act and intent—the 
relinquishment of possession and the in- 
tent not to resume it for a beneficial use— 
neither alone being sufficient to bring 
about its abandonment. Thomas et al. v. 
Ball et al., 66 M 161, 166, 213 P 597. 


No Land Qualifications Necessary for 
Appropriation 

An appropriator of water need not be 
either an owner or in possession of land to 


make a valid appropriation for irrigation 
purposes. Toohey v. Campbell, 24 M 13, 
17, 60 P 396; Smith v. Denniff, 24 M 20, 
27, 60 P 398; Bailey v. Tintinger, 45 M 
154, 175, 122 P 575. 


The right to the use of water may be 
owned without regard to the title to lands 
on which the water is to be used. Toohey 
v. Campbell, 24 M 13, 17, 60 P 396. 


Unused Excess Not Appropriated 


The diversion of water for domestic pur- 
poses in excess of what is required, and 
allowing such excess to overflow lands 
without any intention of irrigating, and 
without any intention of using such excess 
for any useful purpose, does not constitute 
ar appropriation of the excess. Power v. 
Switzer, 21 M 523, 529, 55 P 32. 


Water Necessary Per Acre 


The question as to what amount of wa- 
ter is necessary per acre for irrigation is 
one of fact and never one of law, notwith- 
standing the adoption of the rule generally 
in this state to allow an inch to the acre, 
in the absence of evidence warranting a 
greater or less award. Tucker v. Missoula 
Light & Ry. Ro: et al.. 77 M 91, 101, 250 
Bri 
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Water Right is Measured by Capacity 
of System of Distribution Regardless of 
Needs 

Neither the appropriator of water nor 
one to whom a right is decreed owns the 
corpus of any part of the flow of a stream; 
he is entitled only to the beneficial use of 
the amount of water called for by his ap- 
propriation or the decree when he has 
need therefor, provided his distributing 
system has a sufficient capacity to carry 
that amount; if incapable of carrying that 
amount, his right is measured by the capac- 
ity of his system of distribution regardless 
of his needs. Tucker v. Missoula Light 
&i Ry. Corcet al errno E101 2500P alae 


What is a Beneficial Use 


As every appropriation must be made for 
a beneficial or useful purpose, it becomes 
the duty of the courts to try the question 
of the claimant’s intent by his acts and 
the circumstances surrounding his posses- 
sion of the water, its actual or contem- 
plated use, and the purposes thereof. Too- 
hey v. Campbell, 24 M 13, 18, 60 P 396; 
Miles v. Butte Electric & Power Co., 32 M 
56, 67, 79 P 549; Smith v. Duff, 39 M 382, 
388, 102 P 984. 


Where a successor in interest of an ap- 
propriator of water greatly increased the 
amount of grass for pasture by irrigation, 
such use of the water was a useful and 
beneficial one within the meaning of this 
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section. Sayre v. Johnson, 33 M 15, 19, 
81 P 389. 

Respecting the use of water for pur- 
poses of irrigation, the ultimate question 
in every case is, how much will supply the 
actual needs of the prior claimant under 
existing conditions. Conrow v. Huffine, 


48 M 437, 445, 138 P 1094. 


When Intent to Use Beneficially Must 
Exist 


This section requires that, at the time 
of taking the initial steps, the claimant 
must have an intention to apply the water 
to a useful or beneficial purpose. Power 
v. Switzer, 21 M 523, 529, 55 P 32; Toohey 
v. Campbell, 24 M 13, 18, 60 P 396; Miles 
v. Butte Electric & Power Co., 32 M 56, 
67, 79 P 549; Smith v. Duff, 39 M 382, 388, 
102 P 984; Bailey v. Tintinger, 45 M 154, 
178,422. P 575. 

While the appropriation must be for 
some useful or beneficial purposes, the use 
to which the water is to be applied need 
not be immediate, but may be prospective 
or contemplated. Toohey v. Campbell, 24 
M 13, 17, 60 P 396; Miles v. Butte Electric 
& Power Co., 32 M 56, 67, 79 P 549; Smith 
v. Duff, 39 M 382, 389, 102 P 984; Bailey 
v. Tintinger, 45 M 154, 175, 122 P 575. 


References 


Cited or applied as section 1251, Fifth. 
Division Compiled Statutes of 1887, in 
Tucker v. Jones, 8 M 225, 229, 19 P 571. 
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7095 | 


eee a entitled to the use of water may change the place of diversion, if others 
1008, 1011 | are not thereby injured, and may extend the ditch, flume, pipe, or aqueduct, 


by which the diversion is made, to any place other than where the first 
use was made, and may use the water for other purposes than that for 
which it was originally appropriated. 


History: En. Sec. 3, p. 131, L. 1885; 
re-en. Sec. 1252, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1882, Civ. C. 1895; re-en. Sec. 
4842, Rev. C. 1907; re-en. Sec. 7095, 
R. C. M. 1921. Cal. Civ. C. Sec. 1412. 


Burden of Proof of Injury by Change 
or Place of Diversion 


An owner of a water right, who alleges 
_in his suit to enjoin another having a right 
on the same stream from changing the 
place of his diversion on the ground that 
the change will result in injury to 
him, has the burden of proving such injury. 
Thrasher et al. v. Mannix & Wilson, 95 M 
273, 276, 26 P 2d 370. 


Change In Place of Diversion and Use 


Under this section, the location of a 
flume maintained over the land of another, 
as well as the use of the water flowing 
through it, may be changed, provided the 


change adds no new burdens to the serv- 
ient estate or causes additional damage 
thereto. Pioneer Min. Co. v. Bannack Gold 
Min. Co., 60 M 254, 265, 198 P 748. 


Actual diversion of water and its bene- 
ficial use existing, prospective or in con- 
templation constitute an appropriation, 
which is not affected by a change in the 
point of diversion or place of use. Wheat 
et al. v. Cameron et al., 64 M 494, 501, 
210 P 761. 


Neither a change in the place of diver- 
sion of water nor a change in its use from 
mining to agriculture, or vice versa, af- 
fects its appropriation. Thomas et al. v. 
Ball et al., 66 M 161, 166, 213 P 597. 


See also Galiger et al. v. McNulty et al., 
80 M 339, 362, 260 P 401; Whitcomb v. 
Murphy, 94 M 562, 23 P 2d 980; Thrasher 
et al. v. Mannix & Wilson, 95 M 273, 26 
P 2d 370. 
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Use of Any of Several Ditches 


Where an owner of a water right had 
several ditches for the irrigation of his 
lands, he had a right to use any of them 
at which he had a headgate so long as 
other users were not injured thereby. 
Tucker v. Missoula Light & Ry. Co. et al., 
77M 91, 99; 250: P11. 


When Lower Appropriators May Com- 
plain 

The successors of the appropriator of 
water appropriated for placer mining pur- 
poses cannot so change its use as to de- 
prive lower appropriators of their rights, 
already acquired, in the use of it for irri- 
gating purposes. Head v. Hale, 38 M 302, 
308, 100 P 222. 


The restriction placed upon the right of 
ai appropriator of water to change the 
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place of diversion as well as the use, is a 
matter of defense, and the burden is upon 
the party who claims to have been ad- 
versely affected by such change to allege 
and prove the facts. Hansen v. Larsen, 44 
M 350, 353, 120 P 229. 


The burden is on the party claiming to 
be prejudiced by a change of the point of 
diversion to allege and prove the facts. 
Lokowich v. City of Helena, 46 M 575, 577, 
129 P 1063. 


References 


Cited or applied as section 1882, Civil 
Code, in City of Helena v. Rogan, 26 M 
452, 475, 68 P 798; as section 4842, Re- 
vised Codes, in Featherman v. Hennessy, 
43 M 310, 316, 115 P 983; Maclay v. Mis- 
soula Irr. Dist. et al., 90 M 344, 3 P 2d 
286. 


7096. Water may be turned into natural channels and reclaimed. The 


water appropriated may be turned into the channel of another stream, 
or from a reservoir into a stream and mingled with its waters, and then 
reclaimed; but in reclaiming it, water already appropriated by another 


shall not be diminished in quantity, nor deteriorated in quality. 


History: En. Sec. 4, p. 131, L. 1885; 
re-en. Sec. 1253, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1883, Civ. C. 1895; re-en. Sec. 
4843, Rev. C. 1907; amd. Sec. 2, Ch. 228, 
L. 1921. Cal. Civ. C. Sec. 1413. 


Operation and Effect 


While this section authorizes an appro- 
priator to turn water into the channel of a 
stream other than the one from which he 
appropriates, he may do so only if the wa- 
ters in the stream the channel of which 
he thus uses are not deteriorated in qual- 
ity to the detriment of a prior appropria- 
tor thereof. Missoula P. 8S. Co. v. Bitter 
Root Irr. Dist., 80 M 64, 69, 257 P 1038. 


While under this section one may employ 
the natural channel of a stream for the 
conveyance of water which he has de- 
veloped and reclaim it if the rights of 
prior appropriators are not thereby dimin- 
ished in quantity nor deteriorated in qual- 
ity, the rule has no application where an 
increase in the flow of the stream results 
solely by percolation from irrigation on ad- 
jacent lands. Rock Creek Ditch ete. Co. 
v. Miller, 93 M 248, 262, 17 P 2d 1074. 


References 


Jeffer v. Montana Power Co. et al., 68 
M 114, 1389, 142, 217 P 652; Donich etal. 
v. Johnson et al., 77 M 229, 240, 250 P 963. 


7097. Return of surplus water to stream. In all cases where, by virtue 
of prior appropriation, any person may have diverted all the water of 
any stream, or to such an extent that there shall not be an amount sufficient 
left therein for those having a subsequent right to the waters of such stream, 
and there shall, at any time, be a surplus of water so diverted, over and 
above what is actually and necessarily used by the prior appropriator, such 
person shall be required to turn, and cause to flow back into the stream, 
such surplus water, and, upon failure so to do within twenty-four hours 
after demand being made upon him in writing, to him in person or at 
his place of abode, by any person having a right to the use of such surplus 
water, the person so diverting the same shall be liable to the person 
aggrieved for the damage resulting therefrom, in such sum as may be 
determined by court. 


History: Ap. p. Sec. 1, p. 52, L. 1879; 
re-en. Sec. 731, p. 562, 5th Div. Rev. Stat. 
1879; re-en. Sec. 1239, 5th Div. Comp. Stat. 
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1887; amd. Sec. 1884, Civ. C. 1895; re-en. 
Sec. 1, Ch. 56, L. 1907; Sec. 4844, Rev. C. 
1907; re-en. Sec. 7097, R. C. M. 1921. 
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Operation and Effect 


Where a party has all the water 
his necessities require or that his ditches 
will carry it is immaterial that he has a 
right, under decree or otherwise, to a 
greater flow from the stream; he must per- 
mit the excess to remain therein or, hav- 
ing diverted it, return it thereto in such 
a manner that it will be available to sub- 
sequent appropriators. Tucker v. Missoula 
Light & Ry. Co. et al., 77 M 91, 98, 101, 
102, 250 P 11. 


Under this section, a prior appropriator 
of water must turn back into the stream 
from which the water is taken all over and 
above what is actually and necessarily 
used by him. Galiger et al. v. McNulty 
et al., 80 M 339, 356, 260 P 401. 


7098. First in time, first in right. 


first in time is first in right. 

History: En. Sec. 5, p. 131, L. 1885; 
re-en. Sec. 1254, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1885, Civ. C. 1895; re-en. Sec. 
4845, Rev. C. 1907; re-en. Sec. 7098, 
R. C. M. 1921. Cal. Civ. C. Sec. 1414. 


Operation and Effect 


Priority of appropriation of water con- 
fers superiority of right, without reference 
to the character of the use, whether nat- 
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Subsequent appropriators of water may 
compel a prior appropriator to release wa- 
ter for their use which he does not need 
for a beneficial use. Gans & Klein Invest. 
Co. v. Sanford et al., 91 M 512, 522, 2 P 
2d 808. 


References 


Cited or applied as section 4844, Revised 
Codes, in Featherman v. Hennessy, 43 M 
310, 316, 115 P 983; Conrow v. Huffine, 48 
M 437, 445, 138 P 1094; Pioneer Min. Co. 
v. Bannack Gold Min. Co., 60 M 254, 265, 
198 P 748; Mettler v. Ames Realty Co., 61 
M 152, 201 P 702; Allen v. Petrick et al., 
69 M 373, 379, 222 P 451; Zosel v. Kohrs 
et al., 72 M 564, 577, 234 P 1089; Quigley 
v. McIntosh, 88 M 103, 108, 290 P 266; 
Maclay v. Missoula Irr. Dist. et al., 90 M 
344, 3 P 2d 286. 


As between appropriators the one 


ural or artificial. Mettler v. Ames Realty 
Co., 61 M 152, 201 P 702. 


References 


Cited or applied as section 4845, Revised 
Codes, in Featherman v. Hennessy, 43 M 
310, 316, 115 P 983; Conrow v. Huffine, 48 
M 437, 445, 138 P 1094; Galiger et al. v. 
McNulty et al., 80 M 339, 362, 260 P 401. 


7099. Appropriation by United States. The government of the United 
States may, by and through the secretary of the interior, or any person 
by him duly authorized to act in that behalf, appropriate the water of 
streams or lakes within the state of Montana in the same manner and 
subject to the general conditions applicable to the appropriation of the 
waters of the state by private individuals; provided, such appropriation 
shall be held valid for the period of three years after the filing of the 
notice of appropriation thereof in the office of the county clerk and 
recorder of the appropriate county, but such appropriation shall be null 
and void after the period of three years unless, prior to the expiration of 
such period, the work of constructing the canal or ditch by which the 
same is to be diverted shall have been commenced; provided further, that 
if at any time prior to the expiration of the aforesaid period of three years 
the secretary of the interior, or a person by him duly authorized to act in 
the premises, files a notice with the county clerk and recorder in the 


- county in which the original appropriation notice was filed, announcing 


an abandonment by the government of the United States of the irrigation 
project for which the water was appropriated, then and in that event the 
appropriation shall become null and void. 


History: En. Sec. 1, Ch. 44, L. 1905; 
re-en. Sec. 4846, Rev. C. 1907; re-en. Sec. 
7099, R. C. M. 1921. 


Operation and Effect ° 


navigable streams of this state, as a cor- 
poration or individual. Bailey v. Tintin- 
ger, 45 M 154, 177, 122 P 575. See United 
States v. Burley (C. C.), 172 Fed. 615; Bur- 
ley v. United States, 179 Fed. 1, C. C. A. 
429. 


The United States must proceed, in mak- 
ing appropriations of water from non- 


See also Mettler v. Ames Realty Co., 
61 M 152, 201 P 702. 
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7100. Notice of appropriation. Any person hereafter desiring to rie ad) e70 

appropriate the waters of a river, or stream, ravine, coulee, spring, lake, wvgg Mont... 

or other natural source of supply concerning which there has not been an” steal 

adjudication of the right to use the waters, or some part thereof, must 

post a notice in writing in a conspicuous place at the point of intended 

diversion, stating therein: 


1. The quantity of water claimed, measured as hereinafter provided; 
2. The purpose for which it is claimed and place of intended use; © 


3. The means of diversion, with size of flume, ditch, pipe, or aqueduct, 
by which he intends to divert it; 


4. The date of appropriation ; 
o. The name of. the appropriator. 


Within twenty days after the date of appropriation the appropriator 
shall file with the county clerk of the county in which such appropriation 
is made a notice of appropriation, which, in addition to the facts required 
to be stated in the posted notice, as hereinbefore prescribed, shall contain 
the name of the stream from which the diversion is made, if such stream 
have a name, and if it have not, such a description of the stream as will 
identify it, and an accurate description of the point of diversion of such 
stream, with reference to some natural object or permanent monument. 
The notice shall be verified by the affidavit of the appropriator or some 
one in his behalf, which affidavit must state that the matters and facts 


contained in the notice are true. 


History: En. Sec. 6, p. 131, L. 1885; 
re-en. Sec. 1255, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1886, Civ. C. 1895; re-en. Sec. 
4847, Rev. C. 1907; amd. Sec. 3, Ch. 228, 
L. 1921; re-en. Sec. 7100, R. C. M. 1921. 
Cal. Civ. C. Sec. 1415. 


Date of Appropriation When Notice is 
Defective 


Where appropriators of water were de- 
nied the right to relate back the life of 
their appropriation to the date of posting 
their notice of appropriation because their 
recorded notice was rendered ineffective 
by a fatally defective verification, but the 
evidence showed that they put water on 
_ their land for a beneficial purpose on or 
about a certain time, their right bore date 
as of such time. Musselshell Valley F. & 
Iu. Co. v. Cooley, 86 M 276, 287, 283 P 213. 


Essentials to Complete Appropriation by 
Statutory Method 


To secure a completed appropriation of 
water under the statute, notice must be 
pested and filed as herein required; and, 
under the following section, work must be 
commenced within forty days after the 
notice is posted and it must be prosecuted 
with reasonable diligence and be actually 
completed. Bailey v. Tintinger, 45 M 154, 
173, 122 P 575. 


Essentials to Complete Appropriation 
Under Old Rule Prior to Act of 1885 

The essential features of an appropria- 
tion of water made prior to Laws of 1885, 
p- 130, were a completed ditch and the ap- 
plication of water to a beneficial use. 
Maynard v. Watkins et al., 55 M 54, 173 
P 551. 


Two Methods of Appropriating Water 


Since 1885, two distinct methods of ap- 
propriating water are prescribed; one, by 
complying with the rules and customs of 
the early settlers; the other, by complying 
with the terms of the statute. Bailey v. 
Tintinger, 45 M 154, 162, 122 P 575. 


Verification of Notice 


A. notice of location of a water right is. 
fatally defective unless it is verified in con- 
formity with this section. Murray v. Ting- 
ley, 20 M 260, 265, 50 P 723. 

A water right—an\easement in gross— 
when acquired by appropriation amounts 
to a grant by the United States or the 
state and the appropriator is in position 
of a grantee. The affidavit required by 
statute to be attached to a notice of appro- 
priation serves the same purpose as, and is. 
of equal dignity with, an acknowledg:. 
ment. Held, that where an appropriation 
was made by a firm composed of two 
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Valley F. & L. Co. v. Cooley, 86 M 276, 
287, 283 P 213. 


References 


Anaconda Nat. Bank v. Johnson et al., 
75 M 401, 244 P 141. 


brothers, and the affidavit accompanying 
the notice of appropriation was verified by 
one of them, a grantee, as notary public, 
the verification was void and the notice 
was not entitled to record. Musselshell 


7101. Diligence in appropriating. Within forty days after posting 
such notice, the appropriator must proceed to prosecute the excavation or 
construction of the work by which the water appropriated is to be diverted, 
and must prosecute the same with reasonable diligence to completion. If 
the ditch or flume, when constructed, is inadequate to convey the amount 
of water claimed in the notice aforesaid, the excess claimed above the 
eapacity of the ditch or flume shall be subject to appropriation by any 
other person, in accordance with the provisions of this chapter. 


History: En. Sec. 7, p. 132, L. 1885; 
re-en. Sec. 1256, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1887, Civ. C. 1895; re-en. Sec. 


References 


Cited or applied as section 1887, Civil 
Code, in Murray v. Tingley, 20 M 260, 266, 


4848, Rev. C. 1907; re-en. Sec. 7101, 


50 P 723; tion 4848, Revi 
R. C. M. 1921. Cal. Civ. C. Sec. 1416. pie Ara » Revised Codes, 


in Bailey v. Tintinger, 45 M 154, 173, 122 
P 575; Anaconda Nat. Bank v. Johnson 
et al., 75 M 401, 244 P 141. 

7102. Effect of failure. <A failure to comply with the provisions of 
this chapter deprives the appropriator of the right to the use of water as 
against a subsequent claimant who complhes therewith, but by complying 
with the provisions of this chapter the right to the use of the water shall 


relate back to the date of posting the notice. 


History: En. Sec. 8, p. 132, L. 1885; 
re-en. Sec. 1257, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1888, Civ. C. 1895; re-en. Sec. 
4549, Rev. C. 1907; re-en. Sec. 7102, 
R. C. M. 1921. Cal. Civ. C. Sec. 1419. 


“Appropriator” 


The word “appropriator” is not suscepti- 
ble of any greater or narrower force than 
the word “claimant,” as used in the Cal- 
ifornia Civil Code relating to water rights. 
Therefore no distinction can be drawn be- 
tween the California water-right act and 
that of Montana. Murray v. Tingley, 20 
M 260, 266, 50 P 723. 


- Date of Appropriation Where Statute is | 


Not Complied With 


Of two claimants of water, neither of 
whom had complied with the statute, he 
who first completes his ditch and puts it 
to a beneficial use has the prior right, al- 


. though he began to build his ditch after 


the ditch of the other claimant had been 
commenced. Murray v. Tingley, 20-M 260, 
269, 50 P 723. 


A prior appropriator may acquire a valid 


water right by a completed ditch, actual — 


diversion of the water, and its application 
to a beneficial use without complying with 


the statute and good against everyone, ex- 


cept an appropriator who complies with the 
statute before the first claimant has ap- 
plied the water to a beneficial use. Mur- 


ray v. Tingley, 20 M 260, 268, 50 P 723; 
Bailey v. Tintinger, 45 M 154, 169, 122 P 
575. 


Where appropriators of water were 
denied the right to relate back the life of 
their appropriation to the date of posting 
their notice of appropriation because their 
recorded notice was rendered ineffective 
by a fatally defective verification, but the 
evidence showed that they put water on 
their land for a beneficial purpose on or 
about a certain time, their right bore date 
as of such time. Musselshell Valley F. & 
L. Co. v. Cooley, 86 M 276, 288, 283 P 213. 


Doctrine of “Relation Back” 


Under the doctrine of “relation back,” 
as between two persons digging ditches at 
the same time, and prosecuting work there- 
on, with reasonable diligence to comple- 
tion, the one who first began work had the 
prior right, even though the other had com- 
pleted his first. Murray v. Tingley, 20 M 
260, 268, 50 P 723; Wright v. Cruse, 37 M 
imo, Opie oO 4 Ves 


One who complies with the statutes reg- 
ulating the appropriation of water acquires 
a right which relates back to the date of 
the posting of his notice of location. Mur- 
ray v. Tingley, 20 M 260, 269, 50 P 723; 
Bailey v. Tintinger, 45 M154, 169, 122 P 
575. 
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Before the doctrine of relation applies, 
a completed appropriation must have been 
effected. Bailey v. Tintinger, 45 M 154, 
AZ, AT9, 122.P. 575. 


Purpose of Act 


was merely to define the conditions upon 
which the appropriator of water could have 
the advantage of the doctrine of relation. 
Murray v. Tingley, 20 M 260, 267, 50 P 
723; Bailey v. Tintinger, 45 M 154, 168, 
122 P 575. 

The purpose and object of the legislature 


7103. Record of declaration. Persons who have heretofore acquired 103 
rights to the use of water shall, within six months after the publication” 42?) bra 
of this chapter, file in the office of the county clerk of the county in which 
the water right is situated, a declaration in writing, except notice be 
already given of record as required by this chapter, or a declaration in 
writing be already filed as required by this section, containing the same 
facts as required in the notice provided for record in section 7100 of this 
chapter, and verified as required in said last-mentioned section, in cases of 
notice of appropriation of water; provided, that a failure to comply with 
the requirements of this section shall in nowise work a forfeiture of such 
heretofore acquired rights, or prevent any such claimant from establishing 
such rights in the courts. 


History: En. Sec. 9, p. 132, L. 1885; 


a stream for irrigating purposes was actu- 


Te-en. Sec. 1258, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1889, Civ. C. 1895; re-en. Sec. 
4850, Rev. C. 1907; re-en. Sec. 7103, R. C. M. 
1921. 


Operation and Effect 


Where an appropriation of the waters of 


ally made by the plaintiff in the year 1880, 
and the water used continuously ever since, 
but no record of the appropriation was 
made until 1891, such water right is su- 
perior to one acquired and recorded by 
the defendant in 1889. Salazar v. Smart, 
12 M 395, 401, 30 P 676. 


7104. Record prima facie evidence. The record provided for in see- 
tions 7100 and 7103, when duly made, shall be taken and received in all 
courts of this state as prima facie evidence of the statements therein 79 P.(2d) 670 
contained. 1 cam, 


History: En. Sec. 10, p. 132, L. 1885; 
re-en. Sec. 1259, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1890, Civ. C. 1895; re-en. Sec. 
4851, Rev. C. 1907; re-en. Sec. 7104, 
Rk. C. M. 1921. 


A104 
2 P (2d) 1020 
\. Mant 


References 


Musselshell Valley F. & L. Co. v. Cooley, 
86 M 276, 288, 283 P 213. 


7105. Rights settled in one action. In any action hereafter commenced 
for the protection of rights acquired to water under the laws of this state, 
the plaintiff may make any or all persons who have diverted water from 
the same stream or source, parties to such action, and the court may in 
one judgment settle the relative priorities and rights of all the parties to 
such action. When damages are claimed for the wrongful diversion of 
water in any such action, the same may be assessed and apportioned by 
the jury in their verdicts, and judgment thereon may be entered for or 
against one or more of several plaintiffs, or for or against one or more of 
several defendants, and may determine the ultimate rights of the parties 
between themselves. In any action concerning joint water rights, or joint 
rights in water ditches, unless partition of the same kind is asked by 
parties to the action, the court shall hear and determine such controversy 
as if the same were several as well as joint. 
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7106-7108 


History: En. Secs. 11 and 12, pp. 132- 
133, L. 1885; re-en. Sec. 1260, 5th Div. 
Comp. Stat. 1887; re-en. Sec. 1891, Civ. C. 
1895; re-en. Sec. 4852, Rev. C. 1907; re-en. 
Sec. 7105, R. C. M. 1921. 


All Parties are Antagonists 


In an action to settle the relative priori- 
ties and rights of the parties to the use of 
the waters of a stream, every party to the 
suit is an antagonist of every other party. 
MeNinch v. Crawford, 30 M 297, 299, 76 P 
698. See Sloan v. Byers, 37 M 503, 513, 
97 P 855; Bennett v. Quinlan, 47 M 247, 
263, 131 P 1067. 


Nature of Action 


This section contemplates equitable ac- 
tions only, in which relative priorities and 
conflicting rights of all parties may be 
settled, and where the damages claimed 
are a mere incident. Miles v. Du Bey, 15 
M 340, 341, 39 P 313; Howell v. Bent, 48 
M 268, 273, 137 P 49. 


This section does not apply to an action 
at law for damages for the wrongful diver- 
sion of water, where there is no allegation 
in the complaint that would authorize the 
court to grant equitable relief, and there 
is no evidence to show that the plaintiff 
is entitled to such relief. Miles v. Du Bey, 
15 M 340, 341, 39 P 313. 
Bent, 48 M 268, 273, 137 P 49. 

The provision of this section is permis- 
sive and not mandatory. Sloan v. Byers, 
o7 M503, 510,97. P..855. 

Id. The district court may settle the 
relative priorities and rights of all the 
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parties to a water right suit in one judg- 
ment, only when pleadings have been 
framed so as to justify such settlement. 


Id. Query as to whether the legislature, 
in enacting this section, intended to compel 
parties, made defendants to a water right 
suit pursuant to its provisions, to litigate 
their respective titles as between them- 
selves; and, if so, has that body the power 
to coerce them to do so? See Bennett v. 
Quinlan, 47 M 247, 253, 131 P 1067. 


Where several parties have diverted 
water so as to injure the crops of another, 
they cannot be held jointly liable for the 
acts of each other, nor can they be sued in 
one action for the entire damage, with or 
without an apportionment of the damage. 
Howell v. Bent, 48 M 268, 272, 137 P 49. 


Who May Be Parties 


Property owners having the right to 
divert the waters of a creek for irrigation 
purposes may join in a suit to restrain a 
third person from diminishing the volume 
of water to the use of which they are 
entitled. Beach v. Spokane Ranch & Wa- 
ter Co., 25 M. 379, 382,65 P 111. 


The first provision of this section being 
permissive only, there was no presumption 
that the respective interests of joint own- 
ers in an undivided water right had been 
adjudicated among themselves in a suit in 
which their predecessors were codefend- 
ants, in the absence of a showing to that 
effect upon the face of. the decree or the 
judgment roll. Bennett v. Quinlan, 47 M 
247, 253, 131 P 1067. 


The county clerk must keep a 


well-bound book, in which he must record the notices and declarations 
provided for in this title, and he shall be entitled to have and receive the 
same fees as are now or hereafter may be allowed by law for recording 
instruments entitled to be recorded. 

History: En. Sec. 13, p. 1383, L. 1885; 


re-en. Sec. 1261, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1892, Civ. C. 1895; re-en. Sec. 


4653, Rev. C. 
R. C. M. 1921. 


1907; re-en. Sec. 7106, 
Cal. Civ. C. Sec. 1421. 


7107. Measurement of water—cubic foot. Hereafter a cubic foot of 
water (7.48 gallons) per second of time shall be the legal standard for the 
measurement of water in this state. 


History: En. Sec. 1, p. 126, L. 1899; re-en. Sec. 4854, Rev. C. 1907; re-en. Sec. 7107, — 


R. C. M. 1921. 


7108 | 
103 P.(2a) 1073 


7108. Miner’s inch equivalent in gallons. Where water rights expressed 
in miner’s inches have been granted, one hundred miner’s inches shall be 
considered equivalent to a flow of two and one-half cubic feet (18.7 gallons) 
per second; two hundred miner’s inches shall be considered equivalent 
to a flow of five cubic feet (37.4 gallons) per second, and this proportion 
shall be observed in determining the equivalent flow represented by any 
number of miner’s inches. 
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History: En. Sec. 2, p. 126, L. 1899; References 
re-en. Sec. 4855, Rev. C. 1907; re-en. Sec. Allen v. Petrick et al., 69 M 373, 385, 
7108, R. C. M. 1921. 99% P 451. 


7109. Not to affect existing decrees. The provisions of this act shall 7109 
not affect or change the measurement of water heretofore decreed by a’’*?:(24) 1073 
court, but such decreed water shall be measured according to the law in 
force at the time such decree was made and entered. 


History: En. Sec. 3, p. 126, L. 1899; re-en. Sec. 4856, Rev. C. 1907; re-en. Sec. 7109, 
BR.ge. M. 1921, 


7110. Right to construct dams and raise water—conducting water over 7; 
lands and railroad rights-of-way. The right to conduct water from or over [°!,™a@tfer 
the land of another for any beneficial use includes the right to raise any an 68, 69 
water by means of dams, reservoirs, or embankments to a sufficient height 8s P. (2a) 30 
to make the same available for the use intended, and the right to any 
and all land necessary therefor may be acquired upon payment of just 
compensation in the manner provided by law for the taking of private 
property for public use; provided further, that if it is necessary to conduct 
the water across the right-of-way of any railroad, it shall be the duty of 
the owners of the ditch or flume to give thirty days’ notice in writing to 
the owner or owners of such railway of their intention to construct a ditch 
or flume across the right-of-way of such railroad, and the point at which 
the said ditch or flume will cross the railroad; also the time when the con- 
struction of said ditch or flume will be made. If the owner or owners 
of such railroad or their agent fail to appear and attend at the time 
and place fixed in said notice, it shall be lawful for the owner or owners 
of the said flume or ditch to construct the same across the right-of-way 
of such railroad, without further notice to said owner or owners of the 
railroad. 


History: En. Sec. 1894, Civ. C. 1895; References 


re-en. Sec. 4857, Rev. C. 1907; re-en. Sec. Bray v. Cove Irr. Dist. et al., 86 M 562, 
7110, R. C. M. 1921. 566, 284 P 539; Geary et al. v. Harper et 


al., 92 M 242, 252, 12 P 2d 276. 


7111. Highways to be protected. Any person who digs and constructs 
ditches, dikes, flumes, or canals over or across any public roads or high- 
ways, or who uses the waters of such ditches, dikes, flumes, or canals, is 
required to keep the same in good repair at such crossings or other places 
where the water from any such ditches, dikes, flumes, or canals may flow 
over, or IN anywise injure any roads or highways, either by bridging or 
otherwise. 


History: En. Sec. 10, p. 58, L. 1870; Rev. C. 1907; re-en. Sec. 7111, R. C. M. 
re-en. Sec. 9, p. 499, Cod. Stat. 1871; re-en. 1921. 
Sec. 739, Sth Div. Rev. Stat. 1879; re-en. For similar section, see Cal. Civ. C. Sec. 
Sec. 1247, 5th Div. Comp. Stat. 1887; re-en. 554, 
Sec. 1895, Civ. C. 1895; re-en. Sec. 4858, 


7112. Penalty for violating preceding section. Any person offending 
against the preceding section, on conviction thereof, shall pay for every 
offense a fine of not less than twenty-five dollars, nor more than one 
hundred dollars, with costs of prosecution. One-half of the fine shall be 
paid into the county treasury for the benefit of the common schools of 
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the county in which the offense was committed, and the other half shall 
be paid to the person informing the nearest magistrate that such offense 

has been committed, who shall issue a warrant upon proper complaint 
being made. 


History: Ap. p. Sec. 11, p. 58, L. 1870; 
re-en. Sec. 10, p. 499, Cod. Stat. 1871; re-en. 
Sec. 740, 5th Div. Rev. Stat. 1879; re-en. 
Sec. 1248, 5th Div. Comp. Stat. 1887; re-en. 


Sec. 1896, Civ. C. 1895; re-en. Sec. 4859, 
Rev. C. 1907; re-en. Sec. 7112, R. C. M. 
1921. 


7113. Owners of water to sell surplus. Any person having the right 
to use, sell, or dispose of water, and engage in using, selling, or disposing 
of the same, who has a surplus of water not used or sold, or any person 
having a surplus of water, and the right to sell and dispose of the same, 
is required, upon the payment or tender to the person entitled thereto of an 
amount equal to the usual and customary rates per inch, to convey and 
deliver to the person such surplus of unsold water, or so much thereof for 
which said payment or tender shall have been made, and shall continue so 
to convey and deliver the same weekly so long as said surplus of unused 
or unsold water exists and said payment or tender be made as aforesaid. 


History: En. Sec. 1, p. 406, L. 1877; v. Lynch, 25 M 497, 503, 65 P 919; as sec- 


re-en. Sec. 742, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1263, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1897, Civ. C. 1895; re-en. Sec. 
4860, Rev. C. 1907; re-en. Sec. 7113, R. C. 
M. 1921. 


References 


Cited or applied as section 1897, Civil 
Code, in Helena & Livingston S. & R. Co. 


tion 4860, Revised Codes, in Bailey v. 
Tintinger, 45 M 154, 175, 122 P 575; Met- 
tler v. Ames Realty Co., 61 M 152, 201 P 
702; Jeffers v. Montana Power Co. et al., 
65 M 114, 217 P 652; Allen v. Petrick et 
al., 69 M 373, 379, 222 P 451; Rock Creek 
Ditch ete. Co..v. Miller, 93 M 248, 263, 17 
P 2d 1074. 


7114. Duty of purchaser to dig ditches. Any person desiring to avail 
himself of the provisions of the preceding section must, at his own cost 
and expense, construct or dig the necessary flumes or ditches to receive 
and convey the surplus water so desired by him, and pay or tender to the 
person having the right to the use, sale, or disposal thereof, an amount 
equal to the necessary cost and expense of tapping any gulch, stream, 
reservoir, ditch, flume, or aqueduct, and putting in gates, gauges, or other 
proper and necessary appliances usual and customary in such cases, and 
until the same shall be done, the delivery-of the said surplus water shall 
not be required as provided in the preceding section. 

History: En. Sec. 2, p. 406, L. 1877; re-en. Sec. 1898, Civ. C. 1895; re-en. Sec. 


re-en. Sec. 743, 5th Div. Rev. Stat. 1879; 4861, Rev. C. 1907; re-en. Sec. 7114, R. C. M. 
re-en. Sec. 1264, 5th Div. Comp. Stat. 1887; 1921. 


7115. Enforcement of right to surplus. Any person constructing the 
necessary ditches, aqueducts, or flumes, and making the payments or 
tenders hereinbefore provided, is entitled to the use of so much of the 
said surplus water as said ditches, flumes, or aqueducts have the capacity 
to carry, and for which payment or tender is made, and may institute and 
maintain any appropriate action at law or in equity for the enforcement 
of such right or recovery of damages arising from a failure to deliver or 
wrongful diversion of the same. 


History: En. Sec. 3, p. 406, L. 1877; 
re-en. Sec. 744, 5th Div. Rev. Stat. 1879; 
_ re-en. Sec. 1265, 5th Div. Comp. Stat. 1887; 


re-en. Sec. 1899, Civ. C. 1895; — re-en. 
Sec. 4862, Rev. C. 1907; re-en. Sec. 7115, 
R. C. M. 1921. we 
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References Code, in Helena & Livingston 8. & R. Co. 
Cited or applied as section 1899, Civil Vv: Lynch, 25 M 497, 503, 65 P 919. 


7116. Purchaser cannot sell. Nothing in the three preceding sections 
shall be so construed as to give the person acquiring the right to the use 
of water, as therein provided, the right to sell or dispose of the same 
after being so used by him, or prevent the original owner or proprietor 
from retaking, selling, and disposing of the same in the usual and customary 
manner, after it is so used as aforesaid. 


History: En. Sec. 4, p. 407, L. 1877; relating to the retaking and selling of sur- 
re-en. Sec. 745, 5th Div. Rev. Stat. 1879; plus water for commercial purposes, ap- 
re-en. Sec. 1266, 5th Div. Comp. Stat. 1887; plies to the sale and disposition of water 


re-en. Sec. 1900, Civ. C. 1895; re-en. Sec. by volume, and has no application to water 
4863, Rev. C. 1907; re-en. Sec. 7116, R.C.M. which has been abandoned and which 
1921. through seepage and percolation reaches 


; the waters of a natural stream. Rock 
passion jand. Bitect Creek Ditch etc. Co. v. Miller, 93 M 248, 
Held, that the provisions of this section 262, 264, 17 P 2d 1074. 


7117. Use of insecure reservoir forbidden. No person shall hereafter 
fill, or procure to be filled, with water, any dam or reservoir which is 
not so thoroughly and substantially constructed as that it will safely and 
securely hold the water to be turned therein. 


History: En. Sec. 1901, Civ. C. 1895; References 
re-en. Sec. 4864, Rev. C. 1907; re-en. Sec. Donich et al. v. Johnson et al, 77 M 
7117, R. C. M. 1921. 229, 240, 250 P 963; Geary et al. v. Harper 


et al., 92 M 242, 252, 12 P 2d 276. 


7118. Dams and reservoirs to be securely constructed. No person shall 
hereafter construct, or cause to be constructed, on a stream, any dam or 
reservoir to accumulate the waters thereof, except in a thorough, secure, and 
substantial manner. 


History: En. Sec. 1902, Civ. C. 1895; References 
re-en. Sec. 4865, Rev. C. 1907; re-en. Sec. Donich et al. v.. Johnson et al., 77 M 
7118, RB. C. M. 1921. 229, 240, 250 P. 963. 


7119. Procedure for appropriation waters of adjudicated streams/119 (24) 1071 
Any person hereafter desiring to appropriate the waters of a river, or | 
stream, ravine, coulee, spring, lake, or other natural source of supply 
concerning which there has been an adjudication of rights between appro- 
priators or claimants, as contemplated in section 7128 of this code, shall 
employ a competent engineer to make a survey of the ditch, or aqueduct, 
whereby the water is to be conveyed from the source of supply, or the dam 
or other work whereby the water is to be impounded, or both, and the 
appropriators shall file with the clerk of the court in the county in which 
the water is appropriated a petition giving the amount of water sought 
to be appropriated, a description by name or otherwise of the water course 
or body from which he intends to appropriate the water, and a general 
description of the ditch or aqueduct, stating its size, length, and capacity, 
prepared by the engineer, showing the proposed means of appropriation 
and use of the water, and also the place of use thereof. If the means of 
appropriation be a reservoir by which the water is to be impounded, the 
petition shall state the location and size thereof, together with the 
contemplated manner of.its construction and the means of conveying the 
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water to the place of contemplated use, and the contemplated use. There 
shall be filed with the petition a map showing the point of, and means of 
diversion, and the course of the ditch or aqueduct to its terminus, and 
if a reservoir, the contour line thereof, the height and width of the dam, 
the point and means of discharge therefrom, and the spillway. If the 
appropriator shall intend to mingle the waters appropriated from one stream 
with another, or shall intend to deposit the waters impounded in a reservoir 
into a stream, he shall so state. 

The appropriator shall declare in his petition. that the water rights 
sought by him shall be subject to, and that in the use thereof he shall be 
bound by the terms of any decree theretofore rendered by a court of 
competent jurisdiction adjudicating the waters of such river, stream, 
ravine, coulee, spring, lake, or other natural source of supply, or any body 
of water to which the same may be tributary. 


The appropriator shall, as near as may be, give the names of all 
appropriators or claimants who have, or appear to have, rights in the 
souree of supply, from which the appropriation is sought, and whose rights 
may be in anywise affected by the appropriation, and in the petition the 
petitioner shall be named as plaintiff, and all other parties as defendants. 


History: En. Sec. 4, Ch. 228, L. 1921; 
re-en. Sec. 7119, R. C. M. 1921. 


Exclusive Method 


Held, that the method prescribed by sec- 
tions 7119-7127, R. C. M. 1921, for making 
an appropriation of the waters of an ad- 
judicated stream, is exclusive as to appro- 
priations made after the passage of that 
Act. Anaconda Nat. Bank v. Johnson et 
al., 75 M 401, 403 et seq., 410, 244 P 141. 


Extent of Rights 


Where a water right is allowed under the 
provisions of this section and the follow- 
ing, it is governed by all the provisions 
of the decree by which the waters in the 
stream were adjudicated, just as if the 
new appropriator had been a party to 
that decree—he has the right to use the 
waters in the order of his juniority and 
divert them as of the date of his appro- 
priation when he does not interfere with 
the superior rights of others. Quigley v. 
McIntosh, 88 M 103, 104 et seq., 290 P 266. 


Id. An appropriator of water from an 
adjudicated stream being simply a junior 
appropriator who may use the water sub- 
ject to the superior rights of others, the 


decree should contain provisions respect- 
ing the use of the water as between se- 
nior and junior appropriators consistent 
with those contained in the original de- 
cree, and restrictions therein, such as that 
the new appropriator should cease to divert 
water when the volume of water flowing 
in the stream shall be equal to or less than 
that of the prior decreed rights, are un- 
warranted. 


Purpose 


One seeking to appropriate water from 
an adjudicated stream under this section 
and the following, may do so upon com- 
pliance with the conditions prescribed 
without regard to whether the water 
sought to be appropriated is a part of the 
normal flow, or excess or surplus water, 
i. e., water flowing in the stream in addi- 
tion to adjudicated waters; the purpose of 
the Act is to provide security for those 
whose rights have theretofore been adjudi- 
cated and to compel the new appropriator 
to take his water right subject to the prior 
rights fixed, after bona fide litigation, by 
the decree of a competent court. Quigley 
v. McIntosh, 88 M 103, 104 et seq., 290 P’ 
266. 


7120. Summons—issuance and service. Upon the filing of the petition, 


the clerk shall issue a summons in the same form as the summons in a 
civil action, and a copy of the petition shall be served upon each defendant 
at the time of serving the summons. Service shall be made as in eivil 
actions and service may be made by publication as provided in sections 
9117 to 9119 of the Code of Civil Procedure. 

‘History: En. Sec. 5, Ch. 228, L. 1921; re-en. Sec. 7120, R. C. M. 1921. 
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7121. Appearance—default—decree. If any defendant shall not appear 
within twenty days after the service of summons upon him, it shall be 
deemed by the court that he has no objection to the court granting the 
appropriation sought by the plaintiff, and the defendant so failing to 
appear shall be deemed in default. Any defendant may appear by motion, 
demurrer, or answer, as in a civil action. The procedure in civil actions 
shall be followed in all proceedings under the terms of this act; provided, 
that when the pleadings are settled the court shall summarily proceed to 
try and determine the case. Evidence may be offered by the parties as 
in civil actions. At the conclusion of the trial, the court may enter an 
interlocutory or permanent decree allowing the appropriation sought, either 
in whole or in part, subject to all prior rights as adjudicated, and subject 
to the terms of all prior decrees, or may make any other order deemed 
proper in the premises. If no objections are filed the court shall enter such 
decree as the facts warrant. 

History: En. Sec. 6, Ch. 228, L. 1921; re-en. Sec. 7121, R. C. M. 1921. 


_ 7122. Decree subject to prior adjudicated rights. If the defendants, 
or any of them, do not appear, their adjudicated rights which are prior 
in time to plaintiff’s right shall in nowise be affected by the court’s order. 
The court shall in every case, if an appropriation be awarded plaintiff, 
provide that the same shall be subject to all adjudicated rights which are 
prior in time to plaintiff’s rights, and the plaintiff shall be bound by the 
terms of all prior decrees with respect to water rights in the proper order 
of his priority as if he had been a party to the decree originally. 


History: En. Sec. 7, Ch. 228, L. 1921; re-en. Sec. 7122, R. C. M. 1921; amd. Sec.. 1, 
Ch. 38, L. 1927. 


7123. Scope of decree—diversion of waters to another stream. If the 
water awarded the appropriator by the decree is to be taken from one 


stream or source of supply and turned into another stream or water course, 


and there mingled with the waters flowing therein, the court shall make 
provision in the decree regulating the same, to the end that the water 
appropriated by others shall not be diminished or deteriorated in quantity 
by the additional burden placed upon the stream or water course. The 
court may provide that the appropriator shall provide all necessary meas- 
uring devices so that the water turned in by him from another stream, 
reservoir, or other source of supply and the water taken by him may be 
ascertained at any time and all times, and may provide that he shall leave 
in the stream or water course a percentage of the water turned in by him 
to bear a proportion of the loss caused by seepage and evaporation in 
passage. The court shall have a wide discretion in ascertaining and deter- 
mining the facts in all cases under the provisions of this act in order that 
the rights of all parties may be protected. _ 
History: En. Sec. 8, Ch. 228, L. 1921; re-en. Sec. 7123, R. C. M. 1921. 


7124. Decree to govern conditions performance of work. The court ;.° 


may provide by interlocutory decree awarding the appropriation, the _ fantom. 


condition under which the ditch, aqueduct, dam, or other work, necessary 
to the complete appropriation, shall be done and the time within which 
the same shall be completed until the conditions imposed are complied 
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with. Upon a full compliance with the terms prescribed by the court, it 
shall enter its order and decree establishing the appropriation and fixing 
the date thereof, which, if the appropriator shall have been diligent in 
complying with the court order, shall be the date of the filing of the 
petition. The court may fix a later date if the facts warrant. 


History: En. Sec. 9, Ch. 228, L. 1921; re-en. Sec. 7124, R. C. M. 1921. 


7124.1. Adjudicating rights of persons not party to decree. At any 
time after the entry of any decree, any person, not a party to such decree, 
who, prior to the entry of such decree, had or claimed a valid water right 
upon the stream or source of supply affected by such decree, or who 
subsequent to the entry of such decree has made a valid appropriation 
of water from said stream or source of water supply affected by such 
decree, may petition the court which entered such decree for an order 
making him a party to such decree and establishing his right thereunder, 
and in relation to the other rights affected by such decree. Upon filing 
such petition, such notice shall be given and procedure had as is provided in 
sections 7119, 7120, 7121, 7122, 7123 and 7124 of this code. 


History: En. Sec. 2, Ch. 38, L. 1927. 


7125. Penalty for wrongful diversion adjudicated waters. Any person 
not a party, or privy, to a decree adjudicating the waters of a river, 
stream, ravine, coulee, spring, lake, or other natural source of supply, the 
same having been adjudicated, who shall divert the water thereof when 
the same shall be needed by another, without first complying with the 
terms of this act, shall be guilty of a misdemeanor and shall be punished 
by a fine of not less than ten dollars nor more than one thousand dollars. 


History: En. Sec. 10, Ch. 228, L. 1921; re-en. Sec. 7125, R. C. M. 1921. 


7126. Penalty for non-compliance with act. Failure to comply with 
the provisions of this act deprives the appropriator of the right to use any 
water of such stream, or other source of supply, as against any subsequent 
appropriator mentioned in or bound by a decree of the court. 


History: En. Sec. 11, Ch. 228, L. 1921; re-en. Sec. 7126, R. C. M. 1921. 


7127. Recording copy final decree. A certified copy of the final decree 
of the court shall be filed with the county clerk, who shall make a record 
thereof as is provided therefor in section 7106 of this code. 


History: En. Sec. 12, Ch. 228, L. 1921; re-en. Sec. 7127, R. C. M. 1921. 


7128. Effect of decree upon subsequent appropriations. Whenever 
there shall have been an adjudication of the rights between appropriators 
or claimants to any stream or any other water supply in this state, in any 
district court of the state, or the United States court, in an action prose- 
cuted in good faith between such appropriators or claimants to determine 
their respective rights to the use of such waters, and which decree is based 
upon evidence introduced, and not upon stipulations or admissions of the 
parties, such adjudication and decree, or certified copies thereof, shall, as 
against all persons appropriating or diverting any of the waters of the said 
stream or other water supply, after the date of such decree, in an action 
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relating to such waters, be prima facie evidence of the facts therein found, 
determined, and decreed, respecting the rights of parties to said action to 
the use of the waters of said stream-or other water supply. 


History: En. Sec. 1, Ch. 95, L. 1905; lands or the amount of water required 
re-en. Sec. 4867, Rev. C. 1907; re-en. Sec. for their successful and economical irriga- 
7128, R. C. M. 1921. tion. Allen v. Petrick et al., 69 M 373, 
378, 222 P 451. 


Operation and Effect 
References 


Under this section the court in water 
right suits is not bound by a stipulation Anaconda Nat. Bank v. Johnson et al., 
of the parties as to the general character 75 M 401, 410, 244 P 141. 
and quality of the soil of their respective 


7129. Appropriations of water subject to prior decrees adjudicating 
rights. All water hereafter appropriated by any person, association, com- 
pany, or corporation, after the passage of this act, from any stream, creek, 
spring, canyon, river, or ravine in ‘this state, in which the water rights 
therein have been adjudicated and decreed prior to the passage of this 
act, and a decree of a court of competent jurisdiction entered therein, shall 
be subject to such decree. 


‘History: En. Sec. 1, Ch. 185, L. 1907; od by which appropriations of water from 
re-en. Sec. 4868, Rev. C. 1907; re-en. Sec. adjudicated streams could be made, was 
7129, R. C. M. 1921. ri but that Chapter 228, Laws of 1921 
: sections 7119-7127), amendatory thereof 

Operation and Eftect is exclusive. Donich et al. v. een et 

Held that Chapter 185, Laws of 1907  al., 77 M 229, 244, 250 P 963. 

(sections 7129-7133), regulating the meth- 


7130. Non-adjudicated streams not affected. In all streams, creeks, 
springs, canyons, rivers, and ravines, in which the water rights therein 
have not been adjudicated by a court of competent jurisdiction, water 
shall be appropriated in the same manner as provided by law at the time 
of the passage of this act. 


History: En. Sec. 2, Ch. 185, L. 1907; References 
Sec. 4869, Rev. C. 1907; re-en. Sec. 7130, Donich et al. v. Johnson et al., 77 M 229, 
R. C. M. 1921. 244, 250 P 963. 


7131. Appropriations pending litigation subject to decree. At such 
time as there may be legal proceedings instituted by the owner or owners 
of any water right or water rights in any stream, spring, creek, canyon, 
river, or ravine, before any court of competent jurisdiction, all subsequent 
appropriations made in any such streams, creeks, springs, canyons, rivers, 
or ravines will be subject to such suit as may be instituted and shall not 
date prior to the date of the beginning of said suit, and will be subject to 
the rulings and decisions thereunder. 


History: En. Sec. 3, Ch. 185, L. 1907; re-en. Sec. 4870, Rev. C. 1907; re-en. Sec. 7131, 
R. C. M. 1921. 


7132. Statutory measurements. Where water rights have been decreedi03 P.(2a) 1073 
in statutory or miner’s inch measurement, the measurement shall be in 
cubic feet per second, and one hundred miner’s or statutory inches shall 
be equivalent to a flow of two and one-half cubic feet per second, and 
this proportion shall be observed in determining the equivalent flow of 
any number of miner’s or statutory inches. 


History: En. Sec. 10, Ch. 185, L. 1907; re-en. Sec. 4877, Rev. C. 1907; re-en. Sec. 7132, 
R. C. M. 1921. 


583 


7133-7135 ACQUISITION OF PROPERTY Ch. 81 


7133. Effect of decree. Any person or persons appropriating water 
under the provisions of this act shall be subject to, bound by, and shall 
comply with any decree of court adjudicating the waters of such stream, 
or any stream of which the same may be a tributary or feeder, as fully 
and to the same extent as if said person or persons were original parties 
to the action wherein the said decree is made and entered, and any water 
commissioner or commissioners, appointed by the court to distribute waters 
under any decree, shall have jurisdiction over and shall distribute any 
waters appropriated under the provisions of this act, according to priority. 


History: En. Sec. 12, Ch. 185, L. 1907; Sec. 4879, Rev..C. 1907; re-en. Sec. 7133, 
R. C. M. 1921. 


7134. United States may take ditches by right of eminent domain. 
Where, in the course of the construction of irrigation works, the secretary 
of the interior, or any person or agent authorized to act in the premises, 
deems it necessary to use the right-of-way of any existing ditch, canal,.or 
reservoir, such right and privilege may be enjoyed by the government of 
the United States under and subject to either of the following provisions, 
to-wit: 

1. The existing ditch, canal, or reservoir may be condemned as provided 
by law. . 


2. The existing ditch, canal, or reservoir, after having been condemned 
as provided for by law, may be enlarged or extended by the United States 
without charge or cost to the owner or owners thereof; provided, that 
such enlargement or extension shall not be so made as to deprive any 
owner of such reservoir, ditch, or canal of the water rights and privileges 
owned or enjoyed at the time of such enlargement or extension, but such 
rights shall be and remain undiminished and unimpaired by, through, or 
on account of such extension or enlargement, and the ownership or the 
right to the use and enjoyment of such water rights and privileges by 
any owner thereof in and through the enlarged or extended reservoir, 
eanal, or ditch shall never be questioned by the United States, its successors 
or assigns, but shall be perpetually recognized and facilitated. 


History: En. Sec. 1, Ch. 70, L. 1905; References 
re-en. Sec. 4891, Rev. C. 1907; re-en. Sec. Cited or applied as section 4891, Revised 
7134, R. C. M. 1921. Codes, in Prentice v. MeKay, 38 M 114, 


117, 98 P 1081; Bailey v. Tintinger, 45 M 
154,167, 122 P 575, 


7135. Appropriation of waters for use out of state—regulation. None 
of the waters in the state of Montana shall ever be appropriated, diverted. 
impounded, or otherwise restrained or controlled while within the state 
for use outside the boundaries thereof, except pursuant to a petition to 
and an act of the legislative assembly of the state of Montana permitting 
such action, and any appropriation, diversion, impounding, restraining, or 
attempted appropriation, diversion, impounding, or restraining, contrary 
to the provisions of this act shall be null and void; and all officers, agents, 
agencies, and employees of the state are prohibited from knowingly per- 
mitting, aiding, or assisting in any manner such unauthorized appropriation, 
diversion, impounding, or other restraint. It shall be unlawful for any 
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person, persons, or corporation, directly or indirectly, personally or through 
agents, officers, or employees, either to attempt to so appropriate, divert, 
impound, or otherwise restrain or control any of the waters within the 
boundaries of this state for use outside thereof, except in accordance with 
the terms of this act. 


History: En. Sec. 1, Ch. 220, L. 1921; re-en. Sec. 7135, R. C. M. 1921, 
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| | 7136 
7136. Appointment of water commissioners. Whenever the rights of Pte 


persons to use the waters of any stream, ditch or extension of ditch, water- ae 
course, spring, lake, reservoir, or other source of supply have been dé: ae 
termined by a decree or decrees of a court of competent jurisdiction, it 103 P.(2d) 1069, 
shall be the duty of the judge of the district court having pe peteosicn 

of the subject matter, upon the application of the owners of at least ten 

per cent. of the water rights affected by the decree or decrees, in the 

exercise of his discretion, to appoint one or more commissioners, who shall 

have authority to admeasure and distribute to the parties bound by the 

decree or decrees the waters to which they are entitled, according to their 

rights as fixed by such decree or decrees. At the time of the appointment 

of any water commissioner or water commissioners, his or their fees and 
compensation must be fixed in the order. 


1 
D. 479, 480 


History: Earlier acts relating to water of 1905. These acts appeared as sections 
commissions were Secs. 1 to 3, pp. 136 and 4881 to 4889, Revised Codes 1907, and were 
137, Laws of 1899, and chapter 64, Laws repealed by chapter 43, Laws of 1911. 
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This section en. Sec. 1, Ch. 43, L. 1911; 
re-en. Sec. 7136, R. C. M. 1921; amd. Sec. 
1, Ch. 125, L. 1925. 


Operation and Effect 


A person not mentioned in the decree, 
who signs a petition for the appointment 
of the water commissioner, and afterward 
refused to respect the decree, makes him- 
self a party thereto, and is liable to be 
punished in contempt proceedings. State 
ex rel. Pool v. District Court, 34 M 258, 
267, 86 P 798. 


Under the rule that a special statutory 
remedy is not exclusive but cumulative 
only, unless the intention to make it so 
is clearly manifest or it is entirely ade- 
quate for the protection of pre-existing 
rights, held, that this Act providing for 
the appointment of a water commissioner 
and prescribing his duties and powers, does 
not provide an exclusive remedy for one 
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and therefore does not preclude him from 
maintaining an action for damages. Tucker 
v. Missoula Light & Ry. Co. et al., 77 M 
91, 97. 


In a proceeding brought under this Act, 
relating to the appointment and duties of 
water commissioners, by one owning or 
using an adjudicated water right who is 
dissatisfied with the method of distribu- 
tion of the waters in a stream by a com- 
missioner, a formal trial, upon pleadings 
filed by the interested parties, is not con- 
templated; the only pleading required is 
the complaint, and the sole question for 
determination is whether the commissioner 
has distributed the waters in accordance 
with the decree; other users may present 
themselves at the hearing and resist the 
demands of complainant orally if they ob- 
ject to the granting of relief. Gans & 
Klein Invest. Co. v. Sanford et al., 91 M 
512, 515, 2 P 2d 808. 


whose water rights have been impaired 


7137. Appointment of commissioners to admeasure and distribute 
waters. When the judge of the district court shall appoint two or more 
commissioners to admeasure and distribute the waters mentioned in the 
preceding section, he may appoint one of them chief commissioner, and 
empower him to exercise direction and control over the other or others in 
the discharge of their duties. The judge may depose the one appointed 
chief commissioner from that position, and appoint another in his stead, 
whenever it appears to the judge that better service may be given the 
water users by making the change. 


History: En. Sec. 2, Ch. 43, L. 1911; re-en. Sec. 7137, R. C. M. 1921. 


7138. Oath and bond of water commissioners. Each water commis- 
sioner so appointed by the court shall subscribe and file with the clerk of 
the district court an oath of office before commencing the discharge of 
his duties as commissioner, and shall likewise file with said clerk a bond 
executed by himself, with two or more sureties, in such sum as the judge 
of said court may designate, to insure the faithful discharge of his duties. 


History: En. Sec. 3, Ch. 43, L. 1911; amd. Sec. 1, Ch. 12, Ex. L. 1919; re-en. Sec. 7138, 
R. C. M. 1921. 


7139. Term of office of water commissioner. Every water commis- 
sioner so appointed shall hold his office for such time during the irrigating 
season of each year as may be designated by the judge in the order making 
such appointment; provided, that the judge shall not fix the date of com- 
mencing such term until requested in writing, by at least three persons 
entitled to the use of such waters, and may, in his discretion, or when -re- 
quested in writing by at least three of such persons entitled to use of such 
waters, change the time for the closing of the commissioner’s service. 


History: En. Sec. 4, Ch. 43, L. 1911; amd. Sec. 1, Ch. 116, L. 1921; re-en. Sec. 7139, 
R. C. M. 1921. 


7140. Power of commissioners in distributing water—expenses. Every 
water commissioner appointed by the judge of the district court for that 
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purpose shall have the authority to admeasure and distribute to the parties 
interested, under such decree or decrees, the water to which those who are 
parties to the decree or decrees, or privy thereto, are entitled according 
to their priority as established by the decree or decrees. The water com- 
missioner, in case the parties fail or refuse to do so, may incur necessary 
expenses in the making of headgates or dams for the distribution of the 
waters, and such expense shall be assessed against and paid by the party 
or parties for whom such services in the repair of the ditch or ditches, 
and the making of any dams or headgates, were necessary. Provided, that 
in the discretion of the court, such costs or expenses may be assessed against 
the land upon which or for the benefit of which such expense had been 
ineurred. 


History: En. Sec. 5, Ch. 43, L. 1911; re-en. Sec. 7140, R. C. M. 1921; amd. Sec. 2, Ch. 
125, L. 1925. 


7141. Maintenance and repair of ditches or systems. Upon written 
request of the owners of at least fifty-one per cent. of the water rights in 
any adjudicated ditch or single water system, the judge of the district 


eourt may empower the commissioner to maintain and keep in reasonable’ 


repair such water ditch or water system at the expense of the owners 
thereof, and for such purposes the commissioner shall have authority to 
enter and work upon any ditch, canal, aqueduct, or other source of con- 
veying the waters affected by the decree, and the right-of-way thereof, 
and to visit, inspect, and adjust all headgates or other means of distribution 
of such waters. 

History: En. Sec. 6, Ch. 43, L. 1911; re-en. Sec. 7141, R. C. M. 1921. 

7142. Failure to perform duty a contempt of court. If any commis- 
sioner shall fail to perform any of the duties imposed upon him by the order 
of the judge of the district court, he shall be deemed guilty of a contempt of 
said court. 

History: En. Sec. 7, Ch. 43, L. 1911; re-en. Sec. 7142, R. C. M. 1921. 


7143. Further authority of commissioners—arrests. For the purposes 
of carrying out the provisions of this act, each commissioner appointed by 
the court shall have authority to enter upon any ditch, canal, aqueduct, 
or other source for conveying the waters affected by the decree, and to 
visit, inspect, and adjust all headgates, or other means of distributing the 
waters, and shall have the same powers as a sheriff or constable to arrest 
any and all persons interfering with the distribution made by him, to be 
dealt with according to law. 


History: En. Sec. 8, Ch. 43, L. 1911; 
re-en. Sec. 7143, R. C. M. 1921. 


Operation and Effect 


This section does not constitute water 
commissioners judicial officers in the sense 
that violations of their orders are con- 
tempts committed in the immediate view 
and presence of the court. State ex rel. 
Flynn vy. District Court, 33 M 115, 117, 82 
P 450. 


It is true that under the authority vested 
in him by this section the commissioner 
may arrest an offender for interference 
with such distribution, and take him be- 
fore the court for punishment, but such 
action does not in any manner compensate 
the party injured by the unlawful act 


of the culprit and therefore does not pre- 


clude him from maintaining an action 
for damages. Tucker v. Missoula Light 
and Ry. Co. et al., 77 M 91, 98, 250 P 11. 


587 


Vol, 3, P. 687 
7136-7159 
103 P.(2d) 1068 


7144-7147 - ACQUISITION OF PROPERTY Ch, 82 


7144. Record of daily distribution of water. Each water commissioner 
must keep a daily record of the amount of water distributed to each water 
user, and must file a summary of such record with the clerk of the court 
monthly, during his term of service, showing in detail the total amount of 
water distributed to each water user during such month daily, and the 
amount of cost therefor, based upon the water commissioner’s or commis- 
sioners’ salary per day and the proportionate amount of water distributed. 
When two or more water commissioners serve under the same decree or 
decrees by order of the judge, they may file a joint summary of their 
record with the clerk of the court, or the chief commissioner, if one has 
been appointed by the judge, may file a summary in behalf of all of them. 


History: En. Sec. 9, Ch. 43, L. 1911; re-en. Sec. 7144, R. C. M. 1921. 


7145. Charges and expenses. The judge may also allow as a charge 
any expenses necessarily incurred by the water commissioner in the dis- 
charge of his duties in the employment of extra labor for the repair of 
dams, headgates, ditches, or flumes, when immediate action is necessary 
to preserve the rights of the parties entitled to the waters of such stream 
or when the judge has, in the order appointing the commissioner, required 
the commissioner to repair ditches, and keep in repair necessary headgates, 
ditches, or flumes. The water commissioner shall report all such expenses, 
and the cost thereof shall be taxed against the party or parties for whose 
benefit the same were incurred, provided, that in the discretion of the 
court, such costs or expenses may be assessed against the land upon which 
or for the benefit of which such expense had been incurred. 


History: En. Sec. 10, Ch. 43, L. 1911; re-en. Sec. 7145, R. C. M. 1921; amd. Sec. 3, Ch. 
125,04. 1925. ; 


7146. Telephone expenses. The judge may also allow as a charge 
reasonable expenses incurred by a water commissioner in telephoning to 
the judge for instructions in cases of emergency; and when there are two 
or more commissioners acting under the judge’s order, reasonable expenses 
incurred in communicating with each by telephone, or with the judge of 
the district court, in order to carry on the distribution of the waters 
harmoniously and in accordance with the decree, shall be deemed a neces- 
sary expense. These expenses shall be reported by the water commissioner 
or commissioners at the close of the season, and shall be taxed against all 
the water users affected by the decree or decrees ratably in proportion to 
the whole amount of water distributed to them during the season. 


History: En. Sec. 11, Ch. 43, L. 1911; re-en. Sec. 7146, R. C. M. 1921. 


7147. Apportionment of fees and expenses. Upon the filing of the 
report by the water commissioner, or water commissioners, the clerk of 
court shall forthwith notify each person mentioned in such report, by 
letter, of the amount he is made liable for by such report, and that objeec- 
tions to such report, and the amount so taxed against him, may be made 
by any person interested therein, within twenty days after the date of the 
mailing of said notice, and unless objections thereto are filed, an order 
will be made by the judge of said court finally fixing and determining the 
amount due from each of said water users. The affidavit of the clerk that 
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he has mailed a notice to each person mentioned in the report at such 
person’s last known post office address, in the usual manner, shall be 
deemed prima facie evidence that the person received that notice provided 
for in this section. 


History: En. Sec. 12, Ch. 43, L. 1911; re-en. Sec. 7147, R. C. M. 1921; amd. Sec. 1, 
Ch. 11, L. 1923; amd. Sec. 1, Ch. 45, L. 1927. 


7148. Objections to expenses—re-taxation and adjustment. At the ex- 
piration of the twenty days’ notice as provided for in the preceding section, 
if objections to said report have been filed, or a motion to re-tax the 
same has been made, the court or judge shall fix a time for the hearing 
of such objections or motion to re-tax, which time of hearing shall be as 
soon as the judge or a court can conveniently hear the same. Any person 
objecting to said report shall be entitled to at least five days’ notice of 
the date and time of such hearing. At such hearing the court or judge 
shall hear and determine the motion or objections, and shall make an 
order fixing and determining the amount found due from each of said 
water users to such commissioner or commissioners. In case no objections 
are filed within the twenty days as hereinbefore provided for, such order 
shall be made as a matter of course, and in either case said HiGs shall be 
final determination of the matter. 


History: En. Sec. 13, Ch. 438, L. 1911; re-en. Sec. 2, Ch. 11, L. 1923. 


7149. Effect of order fixing fees and compensation—lessees—issuance 
of execution. After the order of the court fixing the fees and compensa- 
tion and expenses of the water commissioner is final, it shall have all the 
force and effect of a judgment as against the person to whom the water 
was admeasured, and for whose benefit it was used. When such expense 
of commissioner or commissioners has been assessed against the land for 
which such service of the commissioner or commissioners has been rendered, 
it shall constitute a lien against said land. Execution may issue upon the 
order as upon a judgment by direction of the court or judge upon the ap- 
plication of any person interested therein and provided further that the 
water commissioner, at his discretion, may withhold further admeasurement 
or distribution of water to any person otherwise entitled thereto, until 
such person shall have paid all fees, compensation and expenses of such 
water commissioner or commissioners, so fixed by the court and apportioned 
and charged. to such person and likewise may withhold the admeasurement 
and distribution of water from any land against which there exists any 
such lien as aforesaid, until such lien shall have been fully discharged. 


History: En. Sec. 14, Ch. 43, L. 1911; re-en. Sec. 7149, R. C. M. 1921; amd. Sec. 4,, 


Ch. 125, L. 1925; amd. Sec. 1, Ch. 39, L. 1929. 108 P.(2d)1068- 
5 


7150. Complaint by dissatisfied user—procedure on. Any person 
owning or using any of the waters of such stream or ditch or extension 
of ditch, who is dissatisfied with the method of distribution of the waters 
of such stream or ditch by such water commissioner or water commissioners, 
and who claims to be entitled to more water than he is receiving, or is 
entitled to a right prior to that allowed him by such water commissioner or 
water commissioners, may file his written complaint, duly verified, setting 
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forth the facts of such claim. Thereupon the judge shall fix a time for the 
hearing of such petition, and shall direct that such notice be given to 
the parties interested in such hearing as the judge may deem necessary. 
At the time fixed for such hearing, the judge must hear and examine the 
complainant and such other parties as may appear to support or resist 
such claim, and also examine such water commissioner or water com- 
missioners and witnesses as to the charges contained in said complaint. 
Upon the determination of the hearing, the judge shall make such findings 
and order as he may deem just and proper in the premises. If it shall 
appear to the judge that the water commissioner or water commissioners 
have not properly distributed the water according to the provisions of 
the decree, then the judge shall give the proper instructions for such 
distribution. The judge may remove such water commissioner or water 
commissioners and appoint some other person or persons in his or their 
stead, if he deems that the interests of the parties in the waters mentioned | 
in such decree will be best subserved thereby, and if it shall appear to the 
judge that the said water commissioner or water commissioners have 
wilfully failed to perform their duties, they may be proceeded against 
for contempt of court, as provided in contempt cases. The judge shall 
make such order as to the payment of costs of such hearing as may appear 
to him to be just and proper. 


History: En. Sec. 15, Ch. 43, L. 1911; 
re-en. Sec. 7150, R. C. M. 1921; amd. Sec. 
5, Ch. 125, 14. 1925, 


Operation and Effect 

In a proceeding brought under this sec- 
tion, by a dissatisfied water user against a 
water commissioner appointed to admeasure 
the waters of a tributary of a river, de- 
fendant’s contention that his refusal to 


a 


district court of a neighboring county was 
without jurisdiction to render the decree 
upon which plaintiff relied as the basis of 
his water right was without merit. Whit- 
comb v. Murphy, 94 M 562, 566, 23 P 2d 
980. 


References 


Tucker v. Missoula Light & Ry. Co. et al., 
77 M 91, 97, 250 P 11; Gans & Klein Invest. 


Co. v. Sanford et al., 91 M 512, 516, 2 P 
2d 808. 


distribute water to plaintiff was justified 
by the fact that the tributary flowed en- 
tirely in his county and that therefore the 


7151. Users to maintain headgates and measuring devices. All persons 
using water under a decree from any stream or ditch whereon a water 
commissioner is appointed shall be required to have suitable headgates 
at the point wherein a ditch taps a stream, and shall also, at some suitable 
place on the ditch, and as near the head thereof as practicable, place and 
maintain a proper measuring box, weir, or other appliance for the measure- 
ment of the waters flowing in such ditch. In case any person or persons 
shall fail to place or maintain a proper measuring appliance, it shall be 
the duty of such water commissioner not to apportion or distribute any 
water through said ditch. And provided further that the commissioner 
must notify all parties interested by registered mail or in person one week 
before making the annual repair or cleaning of any stream or ditch or 
performing necessary labor or expenses to divert water to any ditch. 
The sending of a registered letter to the last known post office address 
of any such interested party will be prima facie evidence of the fact that 
he was duly notified. Provided, however, that any work in the way of 
repairing a ditch made necessary by any emergency may be done without 
such notice when injury would result from delay. 
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History: En. Sec. 7, Ch. 64, L. 1905; 
re-en, Sec. 4890, Rev. C. 1907; re-en. Sec. 


7151, R. C. M. 1921; amd. Sec. 6, Ch. 125, 


L. 1925. 
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has been appointed, is in the nature of a 
police regulation, under which the commis- 
sioner may refuse to distribute water to 
one who fails to do‘so, but does not li- 


cense a stranger to appropriate water to 
his own use therefrom merely because 
an owner of a right has not complied 
with such requirement. Tucker v. Mis- 
soula Light & Ry. Co. et al., 77 M 91, 99, 
PUD SEN gl 


Operation and Effect 


This section requiring the installation of 
headgates and measuring boxes in ditches 
by persons using water from a stream un- 
der a decree where a water commissioner 


7152. Action to determine rights to use of water as between partner- 
ship, tenants in common, or corporation. Whenever a water ditch used 
for irrigating purposes is owned by a partnership, tenants in common, or 
corporation, and there is. any dispute between the respective owners, 
tenants in common, or stockholders respecting the use and division of 
the waters flowing in said ditch, any partner, tenant in common, or stock- 
holder may commence an action in any court of competent jurisdiction to 
determine the rights of the respective parties to the use of said waters, and 
may join in his petition a prayer for. the appointment of a water com- 
missioner to apportion and distribute the waters of said ditch, according 
to the rights of the respective owners, tenants in common, or stockholders 
during the pendency of the action. 

History: En. Sec. 1, Ch. 181, L. 1919; re-en. Sec. 7152, R. C. M. 1921. 


7153. Appointment of commissioner to distribute water during pen- 
dency of action. After the filing of the complaint in such action, the court 
may, upon five days’ notice to the other parties to the action, appoint a 
commissioner to divide and distribute the waters of said ditch to the 
respective parties, according to their respective rights, during the pendency 
of the action; provided, however, that the court may, upon zood 
cause shown, appeint such commissioner without notice; and provided 
further, that when such commissioner is appointed, Fan out notice, any 
party to the action may, on five days’ notice to the plaintiff, move the 
court or judge to vacate such appointment, or to modify the order as to 
the distribution of the waters of said ditch, and the court or judge on 
such hearing in his discretion may affirm, vacate, or modify the order 
previously made. 

History: En. Sec. 2, Ch. 181, L. 1919; re-en. Sec. 7153, R. C. M. 1921. 


7154. Oath of commissioner—division of water. Each water commis- 
sioner so appointed shall subscribe to an oath of office before commencing 
the discharge of his duties. It shall be the duty of the water commissioner 
to divide the waters of said ditch between the owners, tenants in common, 
or stockholders, in proportion to their respective rights, as set forth in the 
complaint, or in such other manner or proportion as the court or judge 
may direct. 

History: En. Sec. 3, Ch. 181, L. 1919; re-en. Sec. 7154, R. C. M. 1921. 


7155. Authority of commissioner. Such commissioner shall have au- 
thority to enter upon said ditch, and open, close, and set headgates, and 
do whatever else is necessary to apportion and distribute the waters of said 
ditch to the respective parties according to their respective rights. 

History: En. Sec. 4, Ch. 181, L. 1919; re-en. Sec. 7155, R. C. M. 1921. 
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7156. Compensation of commissioner—distribution of expense. The 
eourt shall fix the compensation of such commissioner and the term of 
his employment, *and shall make an order apportioning the amount of 
such compensation among the several owners, tenants in common, or 
stockholders of said ditch, according to their respective rights and interest 
in said ditch, which amounts so apportioned shall be taxed as costs in the 
action against the respective parties. 


History: En. Sec. 5, Ch. 181, L. 1919; re-en. Sec. 7156, R. C. M. 1921. 


7157. Interference with duties of commissioner a contempt. Any per- 
son opening or closing a headgate after being set by such commissioner, or 


-who in any manner interferes with such commissioner in the discharge of 


his duties, shall be deemed guilty of contempt of court, and may be proceeded 
against for contempt of court as provided in contempt cases. 


History: En. Sec. 6, Ch. 181, L. 1919; re-en. Sec. 7157, R. C. M. 1921. 


7158. Appointment of water commissioner after final decree—distribu- 
tion of water—proviso. When the rights of the respective parties in said 
action to the use of the waters flowing in said ditch shall be adjudicated, 
the judge of the district court having jurisdiction of the subject-matter, 
upon the application of the owners of at least ten per cent. of the waters 
of said ditch, may, in the exercise of his discretion, appoint a water 
commissioner to divide, apportion, and distribute the waters of said ditch 
to the respective parties, according to their respective rights as set forth 
in such decree; provided, that when a commissioner is appointed under the 
provisions of sections 7136-7150 of this code, to apportion and distribute 
the waters of the stream from which the water flowing in said ditch is 
taken, such commissioner shall, when so directed by the judge or court, 
apportion and distribute the waters of said ditch according to the decree 
by which the rights of the respective owners were adjudicated. 


History: En. Sec. 7, Ch. 181, L. 1919; re-en. Sec. 7158, R. C. M. 1921. 


7159. Compensation of commissioner—apportionment—lien—execution 
—taxation of costs. When a commissioner is appointed upon the applica- 
tion of an owner or owners of such ditch, the court may fix the compen- 
sation of such commissioner and the term of his employment, and shall make 
an order apportioning the amount of such compensation among the several 
owner or owners, tenants in common or stockholders of said ditch, according 
to their respective rights and: interest, which order shall have the force 
and effect of a Judgment against the person to whom the water was ad- 
measured and for whose benefit it was used, when, in the discretion 
of the court, such order of apportionment of expense is made against the 
land for which such water was used, in which event it shall have the 
force and effect of a lien against said land to which such apportionment 
was made. Execution may issue upon such order as upon a judgment by 
direction of the court, upon the application of any person interested therein ; 
provided, however, that when a commissioner is appointed under the 
provisions of sections 7136-7150, to distribute the waters of the stream 
from which the waters flowing in said ditch are taken, and to apportion 
and distribute the waters of said ditch according to the rights of the 
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respective owners thereof, the judge, in his discretion, may in addition to 
the apportionment taxed against the respective owners of the waters of 
said stream, apportion and tax the amount, if any, the owners of such 
ditch shall pay in addition to the amount taxed under the provisions of 
said sections 71386-7150. 


History: En. Sec. 8, Ch. 181, L. 1919; re-en. Sec. 7159, R. C. M. 1921; amd. Sec. 7, 
Ch. 125, L. 1925. 


CHAPTER 83 


POWERS OF WATER USERS’ ASSOCIATIONS ORGANIZED 
UNDER FEDERAL LAW 


Section 7160. Power to levy new assessments. 
7161. Assessments to be equitable. 
7162. Transfer of shares of stock of water users’ pnedeiatibie 
7163. Assessment of shares of stock. 
7164. Division of irrigation project into districts and election of directors. 
7165. Vacancies in board of directors. 


7160. Power to levy new assessments. Whenever any water users’ 
association, having a contract with the United States government for 
construction of works and delivery of water, and also a contract with its 
shareholders, organized under and by virtue of the corporation laws of 
this state, and in conformity with the laws of the United States, shall 
have levied an assessment or assessments upon its capital stock, which 
assessment or assessments, or any part thereof, remain uncollected, such 
association shall have the power to discharge all assessments theretofore 
levied, and to levy in lieu thereof an assessment which shall inelude all 
previous assessments levied upon the shareholders of said association, and 
to give credit for all payments on assessments theretofore made. 


History: En. Sec. 1, Ch. 141, L. 1917; re-en. Sec. 7160, R. C. M. 1921. 


7161. Assessments to be equitable. All assessments authorized here- 
under shall be equitable and be based upon benefits received or available. 


History: En. Sec. 2, Ch. 141, L. 1917; re-en. Sec. 7161, R. C. M. 1921. 


7162. Transfer of shares of stock of water users’ associations. Shares 
of stock of water users’ associations, organized in conformity with the 
requirements of the laws of the United States and the state of Montana, 
and under the reclamation act of June 17, 1902, and which shares of stock, 
by the articles of incorporation of said association, are inseparably appur- 
tenant to the lands for which they are subscribed, shall, upon the presenta- 
tion of proof to such association of the transfer of any of said land, be 
transferred on the books of said association, by the proper officers of the 
association, to the grantee or successor in title to said land. 


History: En. Sec. 1, Ch. 29, L. 1915; re-en. Sec. 7162, R. C. M. 1921. 


7163. Assessment of shares of stock. The assessable stock of any such 
water users’ association, heretofore mentioned, may at the time of any 
assessment made, after the major portion of such irrigation project is 
completed and the irrigable area thereunder determined, be one share for 
each irrigable acre, and appropriate by-laws of the association may provide 
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for the discharge of assessments levied on stock appurtenant to lands then 
determined to be non-irrigable. 
History: En. Sec. 2, Ch. 29, L. 1915; re-en. Sec. 7163, R. C. M. 1921. 


7164. Division of irrigation project into districts and election of 
directors. Such water users’ association shall be permitted to divide the 
area under such irrigation project into as many districts as there are 
directors provided for in its articles of incorporation, and each district 
shall elect one director for a term not to exceed five years; provided, 
however, that at the first election held to elect directors under the 
provisions of this act, each district shall elect one director, who shall 
hold office for such a term of years as the by-laws shall provide, and 
thereafter a director shall be elected in the district and at the annual 
election held just prior to the expiration of the term of office of the director 
of that district. 


History: En. Sec. 3, Ch. 29, L. 1915; re-en. Sec. 7164, R. C. M. 1921. 


7165. Vacancies in board of directors. In case of a vacancy in the 
board of directors from any cause, the board shall fill such vacaney by 
appointment to hold to the end of that fiscal year, and a director shall be 
elected at the annual election in the district where such vacaney oceurs to 
fill the unexpired term of such vacancy. 


History: En. Sec. 4, Ch. 29, L. 1915; re-en. Sec. 7165, R. C. M. 1921. 


CHAPTER 84 
IRRIGATION DISTRICTS—ORGANIZATION 


Section 7166. Creation of irrigation districts—percentage of title holders required— 
what constitutes evidence of title—report of state engineer—payment 
of expenses. 

7167. Petition for organization. 

7168. Order and notice of hearing on petition. 

7169. Hearing on petition and appointment of commissioners. 

7170. Qualifications of commissioners and term of office—official bond. 

7171. Organization of board of commissioners—officers—compensation—of- 
fice of board to be designated. 

7172. Meetings of the board. 

7173. Salary of commissioners—penalty for interest in econtract—bonds of 
commissioners. 


7166. Creation of irrigation districts—percentage of title holders re- 
quired—what constitutes evidence of title—report of state engineer— 
payment of expenses. Sixty per centum in number of the holders of title 
or evidence of title to lands sought to be included in an irrigation district 
and which are susceptible of irrigation, such holders of title or evidence 
of title also representing sixty per centum of the acreage of said lands, 
may propose the establishment and organization of an irrigation district 
under the provisions of this act; provided, however, that when any of such 
land sought to be included in such irrigation district is covered by mort- 
gage or other lien then the owner or owners of such land shall. first 
procure the written consent of the holder of such mortgage or other lien 
before proposing the establishment and organization of such irrigation 
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district. Irrigation districts may be formed in order to cooperate with 
the United States under the federal reclamation laws heretofore or here- 
after enacted, or under any act of congress which shall permit of the 
performance by the United States of work in this state, for the purposes 
of construction of irrigation works, including drainage works, or for 
purchase, extension, operation, or maintenance of constructed works, or 
for the assumption, as principal or guarantor, of indebtedness to the 
United States on account of district lands. When so organized, such district 
shall have the powers conferred or that may hereafter be conferred, by 
law upon such irrigation district, provided, however, that (in) all irrigation 
districts organized in connection with United States reclamation projects 
a majority of the holders of title or evidence of title to lands sought to 
be included in such irrigation district under the provisions of the act, 
may propose the establishment and organization of such district. 


The certificate of the county clerk and recorder, or the certificate of 
the register of the state land office, shall be sufficient evidence of title 
for the purpose of this act. Where lands have been purchased from the 
state and part or all of the purchase money has been paid, but the patents 
-. or deeds from the state to such lands have not been issued, the receipt or 
receipts held by the purchasers, or the certificate of the register of the 
state land office showing the payments on account of purchase, shall 
be evidence of title to such lands under this act. 


Before any such district shall be established, there shall be presented 
to the district court at the hearing on the petition for such establishment, 
a written report or opinion from the state engineer on the engineering 
features involved and the possibilities of water supplies accompanied by 
a copy of the decree of the district court showing the adjudicated water 
rights in said streams from which said waters are to be diverted. For 
this purpose, a copy of the petition provided for in section 7167 of this 
code, and of all maps and other papers filed with the same, shall be 
filed with the state engineer at the time the original petition is filed with 
the elerk of the district court. The expense, if any, incurred by the 
state engineer (other than his salary), in his investigation and report 
upon the proposed district shall be certified, with his report, and that 
said engineer shall, within a period of one hundred twenty days from the 
filing of said petition with the state engineer, render his report, as herein 
provided, to the said district court, and shall be assessed as costs in said 
hearing, which costs shall be paid by the district in event of its establish- 
ment and in event such petition be denied, then such costs shall be paid 
by the petitioners; provided, however, that such report or opinion shall 
be not requested or obtained, and shall not be necessary, whenever it 
is proposed to cooperate with the United States under the federal reclama- 
tion laws heretofore or hereafter enacted, or under any act of congress 
which shall permit of the performance by the United States of work 
in this state, for the purposes of construction of irrigation works, in- 
cluding drainage works, or for purchase, extension, operation or main- 
tenance of constructed works, or for the assumption, as principal or guar- 
antor, of indebtedness to the United States on account of district laws. 


a99d 
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History: The first irrigation district 
‘act was Ch. 70, L. 1907, appearing as Secs. 
2309-2402, Rev. C. 1907; repealed by Ch. 
146, L. 1909. 

This section en. Sec. 1, Ch. 146, L. 1909; 
amd. Sec. 1, Ch. 153, L. 1917; amd. Sec. 1, 
Ch. 116, L. 1919; re-en. Sec. 7166, R. C. M. 
1921; amd. Sec. 1, Ch. 157, L. 1923; amd. 
Sec. 1, Ch. 112, L. 1925. 


Attacking Regularity of District 


An action by a land owner seeking to 
have his irrigated land excluded from an 
irrigation district on the ground of lack 
of jurisdiction in the court when it en- 
tered its judgment creating it, because of 
failure of service of notice and lack of 
written consent to the inelusion of his 
lands, held not a collateral attack upon the 
judgment of creation. Scilley v. Red 
Lodge-Rosebud Irr. Dist., 83 M 282, 272 P 
543. 


Constitutionality 


Sections 7166 et seq. are not, in confer- 
ring certain alleged non-judicial powers 
and duties upon the district judge, viola- 
tive of the provision of the constitution 
which divides the powers of government 
into the legislative, executive, and judi- 
cial departments. O’Neill v. Yellowstone 
Irr. Dist., 44 M 492, 504, 121 P 283. 


Construction of Act 


In ascertaining the intention of the leg- 
islature in enacting a statute, consisting 
of numerous sections all relating to the 
same general subject, the Act must be 
considered in its entirety, it having been 
passed as a whole, not in parts or sections. 
Drake v. Schoregge et al., 85 M 94, 99, 277 
P 627. 


Id. After the organization of an irriga- 
tion district the provisions of the Act of 
its creation and rules of procedure should 
be given most liberal construction in order 
that the purpose of the Act may be ear- 
ried out. 


General Provisions 


For general observations upon the char- 
acter and objects of the legislation em- 
braced in this chapter, see In re Gallatin 
Haneatet District, 48 M 605, 609, 610, 140 


Jurisdiction of District Court 


While the Irrigation District Act (this 
section through Sec. 7264, R. C. M. 1921) 
confers certain exclusive powers upon the 
district court of the county in which the 
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business of the district is being conducted,. 
there is nothing in the Act which gives ex- 
clusive jurisdiction to that court to com- 
pel the treasurer of that county by man- 
damus to pay interest due upon bonds of 
the district, and therefore, the court of 
any other district or county has the power 
to issue the writ. State v. District Court 
et al., 69 M 415, 421, 222 P 444. 


Nonconsenting Owners 


Since the inclusion of a tract of land of 
a nonconsenting owner in an irrigation dis- 
trict and subjection of it to its pro rata 
part of the burden of the expense neces- 
sarily incident to the construction of the 
works and the operation of the system 
deprives him of his property to the extent 
of the burden thus imposed, such depriva- 
tion can be effected only by due process 
of law, i. e., he must be afforded adequate 
opportunity to be heard. In re Crow Creek 
Irrigation District, 63 M 293, 298, 207 P 
121, 


Public Corporation 


Held, that an irrigation district created 
under this Act is a public corporation ex- 
ercising essential governmental functions, 
one of which is the right to levy taxes, 
organized for the government of a portion 
of the state and for the promotion of the 
public welfare, and as such must be deemed 
a subdivision of the state within the mean- 
ing of section 4893, R. C. M. 1921, reliev- 
ing it, as such subdivision, from the pay- 
ment of fees for the recordation of papers 
in the county clerk and recorder’s office. 
Crow Creek Irr. Dist. v. Crittenden, 71 M 
66, 69, 227 P 63. 


What Land May Be Included 


Under the District Irrigation Statutes, 
only such lands as will be specially bene- 
fited may be included within a proposed 
district against the will of the owner. In 
re Crow Irrigation District, 63 M 293, 298, 
2 eae 


References 


Cited or applied as section 1, chapter 
146, Laws of 1909, in Billings Sugar Co. 
v. Fish, 40 M 256, 272, 106 P 565; In re 
Bitter Root Irr. Dist., 67 M 436, 438, 218 
P 945; State v. Nicholson, 74 M 346, 354, 
240 P 837; Cosman v. Chestnut Valley Irr. 
Dist., 74 M 111, 238 P 879; State v. Me-, 
Graw, 74 M 164, 240 P 817; In re Fort 
Shaw Irr. Dist., 81 M 170, 261 P 962; 
State et al. v. Board of Commissioners et 
al., 89 M 37, 296 P 1, 


7167. . Petition for organization. For the purpose of establishing and 
organizing an irrigation district hereunder, a petition signed by the 
required number of holders of title or evidence of title to lands within 
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such proposed district mentioned in the preceding section shall be filed 
with the clerk of the district court of the county in which the lands of 
the proposed district, or the greater portion thereof, are situated; provided, 
if there are three or more counties embraced in the proposed district, and 
no one county embraces the greater portion of said lands, then and in 

that event said petition shall be filed in the county which embraces a 
greater portion of said lands than any one of the other counties embraced 
in said proposed district. Such petition shall set forth: 

1. The name suggested for the proposed district ; 

2. <A general description of the lands to be ineluded in the proposed 
district ; 

3. The names of the holders of title or evidence of title to the lands in 
the proposed district, ascertained in the manner mentioned in the preceding 
section; and if any such holder is a non-resident of the county or counties 
in en the proposed district lies, the Dosh etre address of such non- 
resident owner, if known; 

_ 4. Generally the source from which the lands in the proposed district 
are to be irrigated, the character of the works, water rights, canals, and 
other property proposed to be acquired or constructed for irrigation pur- 
poses in the proposed district ; 

5. A prayer that the lands embraced within the proposed district. be 
organized as an irrigation district according to the provisions of this act. 

The petition shall be accompanied by (1) a map or plat of the proposed 
district, and (2) a good and sufficient bond or undertaking, to be ap- 
proved by the district court or judge thereof of the county in which the 
petition is required to be filed under the provisions of this act, to pay all 
costs in and about the proceedings preliminary to the organization of the 
district in the event that said organization shall not be effected. 

Mere error or omission in the description of any lands or in the names. 
of any of the holders of title or evidence of title to lands shall not operate 
to render invalid any proceedings hereunder, or to deprive the district 
court of jurisdiction of the subject-matter; provided, such misdescribed 
lands or misnamed persons shall not be included in said district. 


History: En. Sec. 2, Ch. 146, L. 1909; 
re-en. Sec. 7167, R. C. M. 1921. 


Effect of Failure to Give Bond 


Failure to give the bond required by 
this section does not affect the jurisdiction 
of the court, nor that of the commissioners 
appointed to conduct the affairs of the dis- 
trict, since it is merely designed as secur- 
ity for costs in the event the district is 
not organized. O’Neill v. Yellowstone Irr. 
Dist., 44 M 492, 512, 121 P 283. 


Requirements of Petition 


Where a petition disclosed on its face 
that it was not signed by a majority of 
the landowners in the proposed district, 
an order dismissing it was proper, since it 
did not confer jurisdiction to create the 
district. In re Gallatin Irrigation District, 
48 M 605, 607 et seq., 140 P 92. 


Id. Where a petition is signed by only 32 
landowners out of 63, among the latter 
being “Garnett Bros.,” listed as one per- 
son, whereas the term includes three per- 
sons, jurisdiction is not acquired, since 
when counted as three persons, a majority 
had not signed. 


Id. Since a homestead or desert entry- 
man does not have a taxable interest in 
land he holds, prior to final proof, his name 
cannot be counted in determining the suf- 
ficiency of a petition for the creation of 
an irrigation district. 

Id. For the purpose of determining 
whether a petition meets the statutory re- 
quirements, the court is authorized to take 
testimony if necessary. 

Id. In the hearing and determination of 
petitions, a wide discretion is lodged in the 
district court, an abuse of which, in refus- 
ing to permit a petition to be amended by 
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the exclusion of lands and the addition of 
others, must be clearly shown before its 
action in dismissing a petition for insuffi- 
ciency will be disturbed. 
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of an irrigation district, and whose testi- 
mony would have been relevant, compe- 
tent, and material, was proper, though they 
were not subpoenaed, sworn, or examined 


because of the dismissal of the petition 
for insufficiency. In re Gallatin Irriga- 
tion District, 48 M 605, 613, 614; 140 P 92. 


References 
Tomich v. Union Trust Co., 31 F. 2d 515. 


Witness Fees and Costs of Objectors to 
District 


The allowance of mileage and per diem 
to witnesses who were present and ready 
to testify for the objectors to the creation 


7168. Order and notice of hearing on petition. On such petition being 
filed, the district court or judge thereof shall make an order fixing the 
time and place of hearing on the petition and directing that notice thereof 
be given. Thereupon the clerk of said court shall cause to be published 
at least once a week for two successive calendar weeks in some newspaper 
published in the county where the said petition is filed, a copy of such 
petition, together with a notice stating the time and place, by the said 
district court fixed, when and where the hearing on said petition will 
be had; and if any portion of the lands within the proposed district lies 
within any other county or counties, then said petition and notice shall be 
published as above provided in a newspaper published in each such other 
county. If there be no newspaper published in such county, said petition 
and notice may be published in an adjoining county. 

The first publication of said petition and notice shall be not less than 
thirty days prior to the time mentioned in said notice for said hearing. 

If any holder of title or evidence of title to lands within the proposed 
district is a non-resident of the county or counties in which the proposed 
district lies, the clerk of said court shall, within three days after the first 
publication aforesaid, mail a copy of said petition and notice to each such 
non-resident whose postoffice address is stated in said petition. 

The certificate of the clerk of the district court, under the seal of the 
court, as to the facts of the publishing and mailing of said petition and 
notice, affixed to a copy of said notice, shall be sufficient evidence of 


such facets. 


History: En. Sec. 3, Ch. 146, L. 1909; 
re-en. Sec. 7168, R. C. M. 1921. 


Character of Notice 


The only notice required to be given un- 
der this section of the contemplated crea- 
tion of an irrigation district was by pub- 
lication or, in certain cases, by mail, hence 
the objection made by land owners on a 
hearing upon a petition of the district com- 
missioners for confirmation of a contem- 
plated contract, that they had not been 
served with personal notice of the creation 
of the district had no merit. In re Fort 
Shaw Irr. Dist., 81 M 170, 180, 261 P 962. 


Notice to Nonresident 


Held, that the mailing of a copy of the 
petition for the creation of an irrigation 
district and notice of hearing to a non- 
resident land owner is an indispensable 
prerequisite to vesting the court with 
jurisdiction to create the district. Scilley 


v. Red Lodge-Rosebud Irr. Dist., 83 M 282, 
301 et seq., 272 P 543. 


Sufficiency of Notice 


This section provides that the clerk of 
the district court shall cause to be pub- 
lished at least once a week “for two suc- 
cessive calendar weeks” a notice of the 
time and place for hearing on a petition 
for the creation of an irrigation district. 
Held, that a notice published on March 31 
and April 7 of a given year was a suffi- 
cient compliance with the requirement, the 
rule being under such a provision, that pub- 
lication for the number of times expressed 
in weeks, not more than seven days apart, 
suffices. Scilley v. Red Lodge-Rosebud 
Irr. Dist., 83 M 282, 301 et seq., 272 P 548. 


References 


Cited or applied as section 3, chapter 
146, Laws of 1909, in O’Neill v.. Yellow- 
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stone Irr. Dist., 44 M 492, 503, 121 P 283; First National Corp. v. Perrine et al., 99 M 
Tomich v. Union Trust Co., 31 F. 24 515; 454, 43 P 2d 1073. 


7169. Hearing on petition and appointment of commissioners. At the 
time specified in the notice mentioned in the preceding section, the district 
court in which the petition aforesaid is filed shall hear the petition, but 
may adjourn such hearing from time to time, not exceeding three weeks 
in all, and may continue the hearing for want of sufficient notice or other 
good cause. The court, upon application of the petitioners or any person 
or persons interested, shall permit the petition to be amended, and may 
order further or additional notice to be given. Upon such hearing all 
persons interested, whose lands or rights may be damaged or benefited 
by the organization of the district or the irrigation works or improvements 
therein or to be acquired or constructed as hereinafter set forth, may 
appear and contest the necessity or utility of the proposed district, or any 
part thereof, and the contestants and petitioners may offer any competent 
evidence in regard thereto. 


It shall be the duty of the court to hear and determine whether the 
requirements of sections 7166, 7167, and 7168 of this code have been com- 
plied with, and for that purpose shall hear all competent and relevant 
testimony that may be offered. 


The court may make such changes in the proposed district as may be 
deemed advisable, or as fact, right, and justice may require; but shall not 
exclude’ from such proposed district any land which is susceptible of 
irrigation from the same general source, and by the same general system 
of works applicable to the other lands of such proposed district, if the 
owner or owners of such lands shall file in such district court a written 
request that such lands be included in such district; nor shall any lands 
which will not, in the judgment of the court, be benefited by irrigation 
by means of said system of works, nor shall lands already under irrigation, 
nor lands having water rights appurtenant thereto, nor lands that can be 
irrigated from sources more feasible than the district system, be included 
within such proposed district, unless the owner of such lands shall consent 
in writing to the inclusion of such lands in the proposed district, as here- 
inafter provided, and to this end the court may subdivide lands included 
within the petition or proposed at the hearing to be included within such 
district into forty-acre tracts or smaller subdivisions thereof; provided, 
however, that where a district is formed to co-operate with the United 
States, lands previously irrigated and having water rights appurtenant 
thereto may be included within the district boundaries, if it shall appear 
to the court that the same will be benefited thereby; and provided further, 
that all lands having water rights appurtenant thereto, which are served 
by a system of irrigation works supplying more than ten thousand acres 
of lands, may, in the discretion of the court, be included in the proposed 
district on petition of at least a majority both in number and acreage of 
the holders of title or evidence of title to the land having water rights 
appurtenant thereto, and served by the same system of irrigation works. 
Lands of the district need not be contiguous, and any particular tract or 
tracts, irrespective of their location in the district, may be excluded. 
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If, on final hearing, it is found by the court that the petition does 
not substantially comply with the aforesaid requirements of this act, or 
that the facts therein stated are not sustained by the evidence, then the 
court shall dismiss the petition at the cost of the petitioners, and shall 
make and enter an order to that effect; but if it is found that said petition 
substantially complies with said requirements, and that the facts therein 
stated are sustained by the evidence, then the court shall make and enter 
an order: 


1. Setting forth said findings and allowing said petition ; 
2. Establishing the proposed district; 


3. Giving accurate descriptions of the lands included within the pro- 
posed district ; 


4. Dividing the proposed district into three, five, or seven divisions, as. 
may be advisable in view of the size of the district; 


5. Appointing as commissioner one competent person for each division 
of the district, having the qualifications as provided by section 7170 of 
this code. 


Such finding and order shall be conclusive upon all the owners of lands. 
within the district that they have assented to and accepted the provisions. 
of this act; and shall be final unless appealed from to the supreme court 
within sixty days from the day of entry of such order. A copy of such 
order, duly certified to by the clerk of said court, shall be filed for record 
within thirty days after such order is made and entered with the county 
elerk and recorder of the county wherein the lands included within such 
district are situated; provided, however, there shall be omitted from such 
eopy lands not situated in the county in which such copy is filed. 

Every irrigation district so established hereunder is hereby declared to 
be a public corporation for the promotion of the public welfare, and the 
lands included therein shall constitute all the taxable and assessable prop- 
erty of such district for the purposes of this act. 


History: En. Sec. 4, Ch. 146, L. 1909; 
amd. Sec. 2, Ch. 153, L. 1917; amd. Sec. 2, 
Ch. 116, L. 1919; re-en. Sec. 7169, R. C. M. 
1921. 


Constitutionality 


Rev. Codes Montana, sections 7167 et 
seq., relating to organization of irrigation 
districts, is not invalid, as depriving: non- 
resident of right of removal of suit to fed- 
eral court. Tomich v. Union Trust Co., 31 
F. 2d 515. 


Court to Determine Whether 
Land Shall Be Included 


Whether or not lands then under irriga- 
tion should have been included in irriga- 
tion district organized under the Revised 
Codes of Montana, sections 7167 et seq., 
was for determination of court on hearing 
of petition for organization of district. 
Tomich v. Union Trust Co., 31 F. 2d 515. 


Description of Land 
Where in an order establishing an irri- 


Or Not 


gation district, the description of the lands 
included in it were sufficient under this 
section, the fact that the court went fur- 
ther and made a tabulation under various 
headings, such as “Gross Area,” “Area 
Included,” ete., did not render the order 
void, such matter having been surplusage 
which may properly be disregarded under 
the statutory maxim that “superfluity does 
not vitiate.’ Walden v. Bitter Root Irr. 
Dist., 68 M 281, 289, 217 P 646. 


Effect of Failure to Appeal 


The provisions of this section and Sec. 
3967, R. ©. M. 1921, declaring, in effect, 
that an appeal from a judgment creating 
an irrigation district, and from one con- 
firming a bond issue of such a district, shal) 
be the exclusive method of attacking the 
validity of either, do not bar an action by 
which it is sought to evade the effect of 
such judgments on grounds recognized as 


‘sufficient to vacate an ordinary judgment 


—fraud and want of jurisdiction. Scilley 
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v. Red Lodge-Rosebud Irr. Dist., 83 M 282, 
289 et seq., 305, 272 P 543. 


Inclusion of Irrigated Lands 


While under the Irrigation District Act 


the question whether lands will or will not 
be benefited by means of an irrigation sys- 
tem in contemplation is left to the discre- 
tion of the court, the inclusion of lands 
already irrigated from appurtenant water 
rights depends, not upon the exercise of 
the court’s discretion, but upon the written 
consent of the owner, under this section. 
Scilley v. Red Lodge-Rosebud Irr. Dist., 83 
M 289 et seq., 305, 272 P 543. 


Taxation of Property of a Public Cor- 
poration 


The property of a public corporation may 
not be declared exempt from taxation, un- 
less it is made exempt by virtue of ex- 
press pronouncement of the Constitution or 
legislative declaration permitted by the 
Constitution. Buffalo Rapids Irr. Dist. v. 
' Colleran, 85 M 466, 470, 279 P 369. 

Id. Held, that an irrigation district is 
not a “municipal corporation” within the 
meaning of section 2, Article XII of the 
Constitution, providing that the property 
of municipal corporations shall be exempt 
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the power to assess and levy a tax upon 
lands acquired by the district by tax deed. 


When Objections to Be Made 


Objection that land proposed to be in- 
cluded in irrigation district organized un- 
der sections 7167-7171, should not be in- 
cluded, must be made by landowner at 
time district is formed, there being a hear- 
ing afforded for that purpose. Tomich v. 
Union Trust Co., 31 F. 2d 515. 

References 


Cited or applied as section 4, chapter 
146, Laws of 1909, before amendment, in 
O’Neill v. Yellowstone Irr. Dist., 44 M 492, 
503, 121 P 283; In re Crow Creek Irriga- 
tion District, 63 M 293, 298 et seq., 207 P 
121; In re Bitter Root Irr. Dist., 67 M 436, 
438, 218 P 945; State v. District Court et 
al., 69 M 415, 421, 222 P 444; Crow Creek 
Irr. Dist. v. Crittenden, 71 M 66, 69, 227 P 
63; Cosman v. Chestnut Valley Irr. Dist., 74 
M 111, 113, 118, 238 P 879; State v. Me- 
Graw, 74 M 164, 165, 240 P 817; State v. 
Nicholson, 74 M 346, 350, 240 P 837; Clark 
v. Demers, 78 M 287, 293, 254 P 162; In re 
Fort Shaw Irr. Dist., 81 M 170, 180, 261 
P 962; Drake v. Schoregge et al., 85 M 
94, 99 et seq., 104, 277 P 627; State et al. 
v. Board of Commissioners et al., 89 M 37, 


from taxation, and therefore the county 


: : aoe 296- P43 
in which such a district was located had 


7170. Qualifications of commissioners and term of office—official bond. 
No person shall be qualified to hold the position of commissioner unless 
he be an owner of land within the district and shall be a resident of the 
county in which the division of the district, or some portion thereof for 
which such commissioner so elected, is situated. 

The commissioners appointed as aforesaid shall hold their cet eat 
offices until the second Saturday in April following their appointment, 
and until their respective successors are elected and qualified as and in 
the manner hereinafter provided. Each of such commissioners shall qualify 
in the same manner as justices of the peace, and shall give a bond in the 
sum of two thousand dollars, conditioned upon the faithful performance of 
his duties, to be made payable to the state for the benefit of the district ; 
which bond shall be approved by the district court or judge thereof and 
filed in the office of the clerk of said court; provided, that in case any 
district organized under this title is appointed fiscal agent of the United 
States, or by the United States is authorized to make collections of 
moneys for and on behalf of the United States in connection with any 
federal reclamation project, each such commissioner shall execute a further 
and additional official bond in such sum as the secretary of the interior 
may require, conditioned for the faithful discharge of the duties of his 
office, and the faithful discharge by the district of its duties as fiscal or 
other agent of the United States under any such appointment or authoriza- 
tion, and any such bond may be sued upon by the United States, or any 
person injured by the failure of such commissioner or the district to fully, 
promptly, and completely perform their respective duties. 
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History: En. Sec. 5, Ch. 146, L. 1909; NOTE.—Section 7173, as amended in 
amd. Sec. 1, Ch. 145, L. 1915; re-en. Sec. 1929, provides for commissioners’ bonds in 
7170, R. C. M. 1921. amounts different from those prescribed. 


by the above section. 


7171. Organization of board of commissioners—officers—compensation: 
—office of board to be designated. The commissioners shall meet within 
ten days after their appointment and shall organize as a board by the 
election of one of their number as president; they shall also elect a secretary 
(who may or may not be a commissioner). The compensation of the secre- 
tary and all other employees authorized under this act shall be fixed by the 
board. 

The board shall also at this meeting designate the place where the 
office of the board shall be established and maintained and its records 
kept, which place shall be in the county containing the major portion of 
the lands in the district; and such place shall not be changed except by 
resolution of the board, of which notice shall be given by at least one 
publication in some newspaper published or of general. circulation in the 
county wherein the office of the district is located, and by posting in at 
least three public places in each division of the district. 


History: En. Sec. 6, Ch. 146, L. 1909; re-en. Sec. 7171, R. C. M. 1921; amd. Sec. 2, 
Ch. 157, L. 1923. 


7172. Meetings of the board. All meetings of the board of commis- 
sioners Shall be public and a complete record of all proceedings shall be 
kept by: the secretary. 

Regular meetings of the board shall be held at such times as the board 
may by rule or by-law prescribe; and special meetings may be ealled on 
twenty-four hours’ notice by the president or any two members of the 
board, or in such other manner and upon such other notice as the board 
may by rule or by-law prescribe. All meetings of the board may be 
adjourned as the board shall order or direct. A majority of the commis- 
sioners shall constitute a quorum. 


History: En. Sec. 7, Ch. 146, L. 1909; re-en. Sec. 7172, R. C. M. 1921. 


7173. Salary of commissioners—penalty for interest in contract—bonds. 
of commissioners. The commissioners, when sitting as a board or when 
engaged in the business of the district, shall each receive not to exceed 
five dollars ($5.00), per day for services, and, in addition thereto, their 
necessary expenses in attending meetings, or when otherwise engaged on 
district business, including premiums on qualifying bonds and any other 
bonds required of them in connection with their office, provided such 
expenses and per diem be approved by a unanimous vote of said board. 

No commissioner or any other officer named in this act shall in any 
manner be interested directly or indirectly, in any contract awarded or 
to be awarded by. the board, or in the profits derived therefrom; and for 
any violation of this provision, such officer shall be deemed guilty of a 
misdemeanor:‘and his conviction thereof shall work forfeiture of his office 
and he shall be punished by a fine not exceeding five hundred dollars 
($500.00), or by imprisonment in the county jail not exceeding six (6) 
months or by both such fine and imprisonment. 
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The commissioners of said irrigation district shall each furnish a bond 
in the penal sum of twenty-five hundred dollars ($2500.00), with corporate 
surety conditioned for the faithful: performance of their duties under 
this act, and the secretary shall furnish bond, with corporate surety, in 
the sum of one thousand dollars ($1000.00), conditioned for the faithful 
performance of his duties pursuant to this act, and for the proper and 
safe keeping of the records and documents of said district, in all cases 
where the obligations of -said district, either existing or proposed, total 
two hundred and fifty thousand dollars ($250,000.00) or over. In all other 
cases the bond for said commissioners shall be in the sum of one thousand 
dollars ($1000.00). 
History: En. Sec. 8, Ch. 146, L. 1909; 
amd. Sec. 1, Ch. 120, L. 1921; re-en. Sec. 
7173, R. C. M. 1921; amd. Sec. 3, Ch. 157, L. 


1923; amd. Sec. 1, Ch. 116, L. 1927; amd. 
Sec. 1, Ch. 15, L. 1929. 


NOTE.—Section 7170 provides for com- 
missioners’ bonds in amounts different 
from those prescribed by this section. 
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7174. Powers and duties of commissioners. 


The board of ecommission- 7174 


New matter 


ers of every irrigation district established and organized under and by S.L. "43 c. 207 


3 


virtue of this act shall constitute the corporate authority of said district. o 01, 402 


(1) 


members thereof, to manage and conduct the business and affairs ofs. 
Sees. 1-5 


the district ; adopt a corporate seal therefor; make and execute all necessary 
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The board shall have the power, and it shall be the duty of the qi74 


New matter 


L. *45 ec. 156 


pp. 359-360 
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contracts; employ and appoint such agents, officers, and employees as 
may be required, and prescribe their duties. 

(2) The board and its agents and employees shall have the right to 
enter upon any land to make surveys, and may locate the necessary irri- 
gation works, including drainage works and the line for any canal or canals, 
and necessary branches for the same, on any lands which in the judgment 
of the board may be deemed best suited for such location. 

(3). The board shall have power and authority to: appropriate water 
in the name of the district, to acquire by purchase, lease, or contract, 
water and water rights; additional waters and supplies of water, canals, 
reservoirs, dams and other works already constructed, or in the course 
of construction, with the privilege, if desired, to contract with the owner, 
or owners of such canals, reservoirs, dams and other works so purchased 
and in the course of construction, for the completion thereof and shall 
also have power and authority to acquire by purchase, lease, contract, 
condemnation, or other legal means, lands (and rights in lands) for rights- 
of-way, for reservoirs, for the storage of needful waters, and for dam 
sites, and necessary appurtenances, and such other lands and property as 
may be necessary for the construction, use, maintenance, repair, improve- 
ment, enlargement and operation of any district system of irrigation works. 

(4) The board shall have power and authority to enter into, and 
do any acts necessary or proper for the performance of any agreements 
with any state, county, district of any kind, public or private corporation, 
association, firm or individual, or any number of them, for the joint 
acquisition, construction, leasing, ownership, disposition, use, management, 
maintenance, repair, or operation of any rights, works or other property 
of a kind which might lawfully be acquired or owned by the irrigation 
district, and may acquire the right to store water in any reservoirs or 
to earry water through any canal, ditch, or conduit not owned or controlled 
by the district, and may grant to any owner or lessee of the right to the 
use of any water the right to store such water in any reservoir of the 
district or to carry such water through any ecanal, ditch or conduit of 
the district. 

(5) But no purchase, lease or contract for purchase of any water, 
or water rights, or canals, or reservoirs, or reservoir sites, or dam sites, 
or irrigation works or other property of any nature or kind or for the 
making or purchasing of surveys, maps, plans, estimates and specifications, 
or for the purchase of machinery for pumping plants, or the erection of 
buildings, aqueducts and other structures necessarily used in connection 
with such pumping plants, for a price or rental in excess of ten thousand 
dollars, shall be final or binding upon the district, nor shall said sum 
be paid without the written consent or petition of at least a majority 
in number and acreage of the holders of title or evidence of title to the 
lands within the district. Any splitting or division of such purchase, lease 
or contract with the purpose or intention of avoiding or circumventing 
the provisions of this section shall render such divided or split contract or 
contracts absolutely null and void. 

(6) For the purpose of acquiring control over government land within 
the district and of complying with the provisions of the act of congress 
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of August 11, 1916, the board shall have authority to make such investi- 
gations, and base thereon such representations and assurances to the secre- 
tary of the interior, as may be requisite. 

(7) The board may enter into any obligation or contract with the 
United States for the construction, operation, and maintenance of the 
necessary works for the delivery and distribution of water therefrom, and 
of the necessary drainage works; or for the assumption, as principal or 
guarantor, of indebtedness to the United States on account of district 
lands, under the provisions of the federal reclamation act and all acts 
amendatory thereof or supplementary thereto, and the rules and regu- 
lations established thereunder; or the board may contract with the United 
States for a water supply under any act of congress providing for or 
permitting such contract, and in case contract has been or may hereafter 
be made with the United States as herein provided, bonds of the district 
may be deposited with the United States at ninety per cent. of their 
par value, to the amount to be paid by the district to the United States 
- under any such contract, the interest on said bonds of the district and 

- regularly paid to the United States to be applied as provided in such 
contract, and if bonds of the district are not so deposited, it shall be 
the duty of the board of commissioners to include as part of any levy or 
assessment provided for in section 7232, an amount sufficient to meet 
each year all payments accruing under the terms of any such contract; 
and the board may accept, on behalf of the district, appointment of the 
district as fiscal agent of the United States, or authorization of the district 
by the United States to make collections of moneys for or on _ behalf 
of the United States in connection with any federal reclamation project, 
whereupon the district shall be authorized to so act and to assume the 
duties and liabilities incident to such action, and the said board shall 
have full power to do any and all things required by the federal statutes 
now or hereafter enacted in connection therewith, and all things required 
by the rules and regulations now or that may hereafter be established 
by any department of the federal government in regard thereto, including 
the power to require the prompt payment of all charges as prerequisite to 
water service. 

(8) Said board may also construct and maintain the necessary dams, 
reservoirs, and works for the collection and distribution of water for 
the district, from one or more sources and from different and additional 
sources, and operate such works, and may secure in any of the manners 
in this act provided additional water supplies from the same or different 
sources, and do any and every lawful act necessary to be done in order 
that sufficient water may be furnished for irrigation purposes to all the 
lands in the district included at the time of its organization or at any 
time thereafter. | 

(9) The board is hereby authorized and empowered to take conveyances 
or other assurances for all property acquired by it under the provisions 
of this act, in the name of the district, to and for the uses and purposes 
herein expressed. 

(10) The board is hereby authorized and empowered to institute and 
maintain any and all actions and proceedings, suits at law or in equity, 
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necessary or proper in order to fully carry out the provisions of this 
chapter, or to enforce, maintain, protect, or preserve any and all rights, 
privileges, and immunities created by this act, or acquired in pursuance 
thereof, and in all courts, suits, or proceedings, the said board may sue, 
appear, and defend in person or by attorneys, and in the name of such 
irrigation district. 

(11) The board may adopt rules and by-laws governing the calling 
and holding of meetings of the board, the manner of transacting business 
thereat, and the publishing or posting of the orders, resolutions, and pro- 
ceedings of the board. It shall be the duty of said board to pass or adopt 
by-laws, rules and regulations for the apportionment and distribution 
of water to the lands of the district, and for the protection and preserva- 
tion of the works and other property of the district, which shall be printed 
in convenient form for distribution in the district; and may therein 
require the prompt payment of all taxes and assessments delinquent for 
not to exceed two years as a prerequisite to water service. All orders and 
resolutions shall be passed or adopted by a majority of the commissioners 
by a yea and nay vote, to be entered upon the records of the board. 

(12) For the purpose of purchasing or constructing the necessary 
irrigation canals or works, or acquiring the necessary property and rights 
therefor, and otherwise carrying out the provisions of this act, the board 
of commissioners of any irrigation district must, as soon after such district 
has been organized as practicable, formulate a general plan for such pur- 
chase, construction, and acquisition of such property, and shall cause such 
surveys, examinations, and plans to be made as shall demonstrate the 
practicability of such plans, as well as of procuring water from other 
and different sources, the amount of land that can be irrigated there- 
under, and furnish the proper basis for an estimate of the cost of carrying 
out such plan and the value of any canal, works, property, or system 
of irrigation proposed to be purchased. All such surveys, examinations, 
maps, plans, and estimates shall be made by or under the direction and 
supervision of an irrigation engineer of well-known standing and com- 
petency, and all such necessary surveys, examinations, maps, plans and 
estimates must be certified to by him. When all such are completed, 
he shall submit them with all proper field notes to, and file them with, 
the board of commissioners, accompanied by his report and recommenda- 
tion thereon. This report shall include a discussion of said plans by him 
submitted to said board, of the question of water supply, of the suf- 
ficiency of the works proposed to accomplish the desired results, of the. 
practicability of the proposed system from an engineering standpoint, 
of the probability of being acquired or constructed within the estimate 
of the cost stated, and such general discussion and recommendation in 
regard to the engineering and financial features of the whole matter as 
in the judgment of such engineer shall be desirable for the information 
of the people of the district. Such report shall be accompanied by a map, 
when such is necessary for a proper explanation or understanding of the 
same. . 

Upon receiving such report, said board of commissioners shall proceed 
to determine the amount of money necessary to be raised for the purchase 
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or construction of said proposed property, canals, or irrigation works, 
and system, and within ten days after arriving at such determination 
shall cause the secretary of said board to notify all persons or corporations 
holding title or evidence of title to lands within said district (ascertained 
as provided in section 7166) of the filing of said report and their determina- 
tion thereon. Said notices shall be given through the United States mail 
by letter addressed to such person or corporation at the last known post- 
office address of each person or corporation aforesaid. <A certificate of 
the secretary of the board as to the fact of mailing said notice, affixed 
to a copy of said notice and recorded in the record book of said board 
of commissioners, shall be sufficient and conclusive evidence of such fact. 

(18) Said board shall have power generally to do and perform all 
such other acts as shall be necessary or appropriate to fully carry out the 
purposes of this act. 


IRRIGATION DISTRICTS ML. dda 


History: En. Sec. 9, Ch. 146, L. 1909; 
amd. Sec. 2, Ch. 145, L. 1915; amd. Sec. 3, 
Ch. 153, L. 1917; amd. Sec. 3, Ch. 116, L. 
1919; re-en. Sec. 7174, R. C. M. 1921; amd. 
Sec. 4, Ch. 157, L. 1923. 


Operation and Effect 


Held, that an irrigation district is not 
a “subdivision” of the state within the 
meaning of section 1, Article XIII of the 
Constitution, providing that neither county, 
city, town, municipality “nor other sub- 
division of the state” shall become a share- 
holder in or a joint owner with a company 
or corporation, and therefore its board of 


commissioners may acquire shares in a res- 
ervoir company or purchase rights to the 
use of water, as authorized by this section. 
Thaanum v. Bynum Irrigation District, 72 
M 221, 223 et seq., 232 P 528. 

Id. The taxes which an irrigation dis- 
trict is authorized to levy upon the lands 
included in the district for the purpose of 
paying for property acquired are in the 
nature of special assessments as dis- 
tinguished from general taxes, and by the 
expenditure of moneys authorized by this 
section, it obtains an equivalent in the 
value of the property purchased, hence does 
not come within the prohibition of section 
1, Article XIII, of the Constitution, above. 


7175. Creation of election precincts—change in divisions and election 
precincts. - The board of commissioners shall, within six months after the 
organization of the district, divide the district into one or more election 
precincts. 

Said board, when they deem it advisable for the best interests of the 
district and the convenience of the electors thereof, may, at any time, 
but not less than thirty days before any election to be held in the district, 
change the boundaries of the divisions and election precincts of the district ; 
provided, that such action of the board, to be effective, shall be approved 
by the district court; and provided, also, that in making such changes 
the several divisions of the district shall be kept as nearly equal in area 
and population as practicable. 

Such division into election precincts, and such change of boundaries 
of the divisions or election precincts, shall be made by resolution or order 
of the board, to be recorded in the minutes of the board, together with the 
order of the district court approving the same, and a certified copy of 
the same shall be filed in the office of the county clerk and recorder in 
each county in which any of the lands of the district are situated. 


History: En. Sec. 10, ‘Ch. 146, L. 1909; re-en. Sec. 7175, R. C. M. 1921. 


7176. First election of commissioners—regular election—term of office. 
The regular election for commissioners in each district shall be held annually 
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on the first Saturday in April of each year; and on the third Saturday 
in April following their election the commissioners shall meet and organize 
as a board by electing a president from their number and a secretary, 
who may or may not be a commissioner, and who shall each hold office 
during the pleasure of the board. The term of office of each commissioner 
shall begin on the third Saturday in April after the regular election and 
shall continue for three years and until the election and qualification of 
his suecessor. Commissioners are elected by the electors of the entire 
district. At the regular election for commissioners held in April, 1921, 
there shall be elected one commissioner for the first division of each 
district who shall hold his office for the term of one year, one com- 
missioner for the second division of each district who shall hold his 
office for the term of two years, and one commissioner for the third 
division of each district who shall hold his office for the term of three 
years; and if there be five divisions in a district one commissioner shall 
be elected for the fourth division who shall hold his office for two years, 
and one commissioner shall be elected for the fifth division who shall hold 
his office for three years; and if there be seven divisions in a district one 
commissioner shall be elected for the sixth division who shall hold his. 
office for two years, and one commissioner shall be elected for the seventh 
division who shall hold his office for three years; provided, however, that 
this act shall not be construed to extend the term of any commissioner 
heretofore elected or appointed in any district. 


History: En. Sec. 11, Ch. 146, L. 1909; amd. Sec. 4, Ch. 153, L. 1917; amd. Sec. 1, 
Ch. 3, L. 1921; amd. Sec. 1, Ch. 7, Ex. L. 1921; re-en. Sec. 7176, R. C. M. 1921. 


7177. Vacancies among commissioners, how filled. In case of a vacancy 
in the board of commissioners, from any cause, such vacancy shall be filled 
for the remainder of the term by appointment by the judge of the district 
eourt of the county in which the division or major portion thereof is. 
situated. The appointee shall be an owner of land within the district and 
shall be a resident of the county in which the division of the district, or 
some portion thereof for which such commissioner so elected, is situated, 
and shall hold office until his successor is elected and qualified. : 


History: En. Sec. 12, Ch. 146, L. 1909; re-en. Sec. 7177, R. C. M. 1921; amd. Sec. 5, 
Ohi? 15%, ia loos 


7178. Notice of election and appointment of election officers. Fifteen 
days before any election held under this act, the secretary of the board 
of commissioners shall post notices in three public places in each election 
precinct, of the time and places of holding the election, and shall also post 
a notice of the same in the office of said board. Prior to the time for 
posting notices, the board, by a resolution or order entered on their 
records, shall designate the house or place within each precinct where 
the election shall be held, and shall appoint for each precinct, from the 
electors thereof, three judges, who shall constitute a board of election for 
such precinct. Said judges shall appoint one of their number to act as 
clerk. If the board fail to appoint a board of election, or the members 
appointed do not attend at the opening of the polls on the morning of 
election, the electors of the precinct present at that hour may appoint 
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the board, or supply the place of an absent member thereof. The board 
shall prescribe the forms, and provide for the printing and distribution of 
the ballots for all elections held under this act. 

History: En. Sec. 13, Ch. 146, L. 1909; re-en. Sec. 7178, R. C. M. 1921. 


7179. Oaths of election officers. The judges may administer all oaths 
required in the progress of an election, and appoint judges and clerks, if, 


during the progress of election, any judge or clerk shall cease to act. Any 


member of the board of election may administer and certify oaths required 
to be administered during the progress of an election. Before opening 
the polls, each member of the board must take and subscribe an oath faith- 
fully to perform the duties imposed upon him by law. Any elector of the 
precinct may administer and certify any such oath. 


History: En. Sec. 14, Ch. 146, L. 1909; re-en. Sec. 7179, R. C. M. 1921. 


7180. Hours of election. The polls shall be opened at eight o’clock 
a. m., and be kept open until five o’clock p. m., when the same shall be 
‘closed. 
History: En. Sec. 15, Ch. 146, L. 1909; re-en. Sec. 7180, R. C. M. 1921. 


7181. Conduct of election. Voting may commence as soon as the polls 
are opened and may continue during all the time the polls remain opened, 
and such election shall be conducted, except as herein otherwise provided, 
as nearly as practicable in accordance with the provisions of the general 
election laws of this state, except that no registration shall be required. 
As soon as all the votes are counted, a certificate shall be drawn upon 
each of the papers containing the poll-lst and tallies, or attached thereto, 
stating the number of votes cast for each candidate or for each proposi- 
tion, and designating the office or proposition voted for, which number 
shall be written in figures and in words at full length. Each certificate 
shall be signed by the clerk and judges. One of said certificates, with the 
poll-list and tally-paper to which it is attached, shall be retained by one 
of the judges, and preserved by him at least six months. The ballots shall 
be strung upon a cord or thread by the judge during the counting thereof, 
in the order in which they were entered upon the tally-list by the clerk; 
and said ballots, together with the other of said certificates, with the poll- 
list and tally-paper to which it is attached, shall be sealed by the judges 
and clerk, and indorsed, “Election returns of (naming the precinct) pre- 
einct,” and be directed to the secretary of the board of commissioners of 
said district, and shall be immediately delivered by the judges, or some 
other safe and responsible carrier designated by said judges, to said secre- 
tary, and the ballots shall be kept by the board of commissioners in the 
same manner as ballots in other elections. 


History: En. Sec. 16, Ch. 146, L. 1909; re-en. Sec. 7181, R. C. M. 1921. 


7182. Canvass. No list, tally-paper, or certificate returned from any 
election shall be set aside or rejected merely for want of form, if it can 
be satisfactorily understood. The board of commissioners of the district 
shall meet on the first Monday after the election to canvass the returns. 
If, at the time of the meeting, the returns from each precinct in the 
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district in which the polls were opened have been received, the board 
shall then and there proceed to canvass the returns thereof; but if all the 
returns have not been received, the canvass shall be postponed from day 
to day until all the returns have been received. The canvass must be 
made in public. The board shall declare elected the person receiving the 
highest number of votes so returned for each office, and also declare the 
result of the vote on any question submitted. 


History: En. Sec. 17, Ch. 146, L. 1909; re-en. Sec. 7182, R. C. M. 1921. 


7183. Statement of result of election. The secretary of the board of 
commissioners shall, as soon as the result of any election held under the 
provisions of this chapter is declared, enter in the records of such board, 
and file with the county clerk of the county in which the office of said 
district is located, a statement of such results, which statement must show: 


1. A copy of the election notice and proof of posting the same; 

2. The names of the judges and clerks of said election; 

3. The whole number of votes cast in the district, and in each precinet 
of the district ; 
The names of the persons voted for; 
The office to fill which each person was voted for; 


ag 


6. The number of votes given in each precinct for each of such persons; 
7. The number of votes given in the district for each of such persons; 
8. The names of the persons declared elected; 


9. The proposition or propositions submitted, the vote for and against 
each, and the result of the vote thereon. 


The secretary shall immediately make out and deliver to each person 
elected a certificate of election, signed by him and authenticated with the 
seal of the district. : 


History: En. Sec. 18, Ch. 146, L. 1909; re-en. Sec. 7183, R. C. M. 1921. 


7184. Qualification of electors—voting rights, how determined. At all 
elections held under the provisions of this act, except as herein otherwise 
expressly provided, the following holders of title, or evidence of title, 
to lands within the district, herein designated electors, shall be entitled to 
vote: 


1. All persons having the qualifications of electors under the constitu- 
tion and general and school laws of the state; | 


2. Guardians, executors, administrators, and trustees residing in the 
state ; 

3. Domestic corporations, by their duly organized agents. 

In all elections held under this act, each elector shall be permitted to 
east one vote for each forty acres of irrigable land, or major fraction thereof, 
owned by such elector within the district, irrespective of the location of 
such irrigable lands within the tracts designated by the commissioners 
for assessment and taxation purposes, or within congressional subdivisions, 
platted lots or blocks, election precinets or district divisions, but any 
elector owning any less than forty acres of irrigable land shall be entitled 
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to one vote. Until actual determination of the irrigable area under the 
plan of reclamation proposed is had, all land ineluded within the boundaries 
of the district shall be deemed to be irrigable land for election purposes. 
Where land is owned by co-owners, said owners may designate one of 
their number, or an agent, to cast the vote for said owners, and one vote 
only for each forty acres of irrigable land, or major fraction thereof, 
shall be cast by said co-owner or agent. Where land is under contract 
of sale to a purchaser residing within the state, such purchaser may vote 
on behalf of the owner of said land. When voting, the agent of a corpora- 
tion, or of co-owners, or the co-owner designated for purpose of voting, 
or the purchaser of land under contract of sale, as the case may be, shall 
file with the secretary of the district, or with the election officials, a written 
instrument of his authority, executed and acknowledged by the proper 
officers of said corporation, or by said co-owners, or by the owner of such 
land under contract of sale, as the case may be, and thereupon such agent 
- or co-owner, or purchaser, as the case may be, shall be deemed an elector 
- within the meaning of this act. 


History: En. Sec. 19, Ch. 146, L. 1909; guardian, executor, administrator, or trus- 
re-en. Sec. 7184, R. C. M. 1921; amd. Sec. tee residing in this state is authorized to 
6, Ch. 157, L. 1923. act for his ward, estate, or beneficiary, as 
: the case may be, so far as exercising the 

Operation and Effect voting nies is concerned. In re Gallatin 

Under this section a domestic corpora- Irrigation District, 48 M 605, 611, 140 P 
tion is treated as an individual, and a_ 92, 


7185. Nominations. Candidates for the office of commissioner to be 
filled by election under the provisions of this act may be nominated by 
petition filed with the secretary of the board of commissioners of the district 
at least ten days prior to said election, and signed by not less than five 
electors of the district; such petition shall specify the respective divisions 
for which such nominees, respectively, are candidates; and the names of 
all candidates for each division of the district shall be printed on the same 
ballot. 

If no nominations are made, the electors of the district shall write on > 
the ballots the names of the persons for whom they desire to vote for com- 
missioners; provided, nothing herein contained shall prevent an elector 
from voting for any qualified person, although the name does not appear 
upon the official ballots. 

History: En. Sec. 20, Ch. 146, L. 1909; re-en. Sec. 7185, R. C. M. 1921. 


7186. Special elections. The board of commissioners may at any time 
eall a special election, and submit to the qualified electors of the district 
any question which under the provisions of this act is required, or which, 
in the judgment of the board, is proper to be submitted to popular vote. 
Such election shall be called, noticed, and conducted, and the result thereof 
determined and declared, in the manner provided in this act relative to 
general district elections; provided, however, that the notice thereof shall, 
in addition to being posted, also be published at least once, not less than 
ten days prior to the date of the election, in some newspaper published 
in the county in which the office of the board of commissioners of the 
district is located. 

History: En. Sec. 21, Ch. 146, L. 1909; re-en, Sec. 7186, R. C. M. 1921. 
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7187. Where documents to be filed and proceedings had. Where the 
lands of a district lie within more than one county, all petitions, papers, 
documents, or other instruments shall be filed, and proceedings had, in the 
county containing the greater portion of said district. 


History: En. Sec. 22, Ch. 146, L. 1909; re-en. Sec. 7187, R. C. M. 1921. 


7187.1. Withdrawal of lands from existing district to organize separate 
or consolidated district in cooperation with federal projects. That when- 
ever the holders of title or evidence of title to a part of the lands of an 
irrigation district organized and existing under the provisions of section 
7166, which said lands lie within and are served by an irrigation and/or 
drainage project constructed, operated and maintained by the United States, 
desire a separation of said lands. from said irrigation district for the 
purpose of forming a new district or combining with another existing 
district in order to cooperate with the United States as in said section 
7166, provided, said separation, organization of a new district or combination 
with another existing district may be effected by petitioning the district 
eourt of the county in which the lands of the district, or the greater portion 
thereof, are situated, for an order or decree changing the boundaries of 
the district by the elimination therefrom of such lands and their ineorpora- 
tion in another existing district or in a new and separate district; provided 
that such changes shall not otherwise impair or affect thé organization of the 
district now including said lands or its rights in or to property, or any 
of its rights or privileges of whatsoever kind or nature, nor shall it affect, 
impair, or discharge any contract, obligation, lien, or charge for or upon 
which it was or might become lable or chargeable had such changes not 
been made. 

History: En. Sec. 1, Ch. 98, L. 1933. 


7187.2. Petition requirements—obligations to be determined. The 
petition for this purpose must be signed by at least seventy-five per cent. 
(75%), both in number and in acreage, of the holders of title or evidence 
of title (evidence as provided in section 7166) of the lands proposed to be 
eliminated from one district and incorporated in another existing district 
or in a new and separate district; provided, that such petition must also 
bear the signature of the secretary of the interior of the United States, 
approving such proposed changes in district organization; and provided 
further, that construction costs and other obligations due or to become 
due to the United States on account of the lands so separated and the 
participation of the owners thereof in contracts in effect between the 
original district and the United States, or between the district to be extended 
by the addition of said lands and the United States, shall be haa and 
determined by said secretary of the interior. 

History: En. Sec. 2, Ch. 98, L. 1933. 


7187.3. Proceedings subsequent to presenting petition. When said 
petition is duly presented to the district court, all further proceedings 
with reference to lands, the owners of which seek to form a new and 
separate district, shall be prescribed in sections 7166 and 7173 and 
all further proceedings with reference to lands, the owners of which desire 
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that they be incorporated in another existing district, shall be as prescribed 
in the last four (4) paragraphs of section 7189, insofar as said provisions 
are not inconsistent with the purposes of this act. 

History: En. Sec. 3, Ch. 98, L. 1933. 


7187.4. Creation of districts by owners of water of adjudicated streams 
—purpose of act. It is the purpose and intention of this act in the further- 
ance of public welfare to provide an effective public agency for the im- 
provement, development and maintenance of certain existing irrigation 
systems in cases where administration thereof, through the agency of a 
water commissioner and the present existing statutes, is not effective. 

History: En. Sec. 1, Ch. 117, L. 1933. 


7187.5. Application of act. This act shall apply only when twenty or 
more owners of land with water rights appurtenant thereto, serving at 
' least two thousand acres of land contiguous in location or of reasonably 
_ compact area, all being served by one stream and its branches or from 
one source of water supply, and in which the rights to the use of water 
shall have been determined by decree of a court of competent jurisdiction. 

History: En. Sec. 2, Ch. 117, L. 1933. 


7187.6. Petition—hearing and notice—order of court—commissioners. 
Whenever the owners of land and water rights, as described in section 
7187.5, desire to organize for the purposes mentioned in this act, a petition 
to that effect, signed by not less than sixty per cent. of the individual 
landowners who shall represent not less than fifty-one per cent. of the 
irrigable acres to be affected by such district and fifty-one per cent. of 
the inches of water decreed or adjudicated in the stream in which such 
irrigation district is to operate, shall be filed with the clerk of the district 
eourt of the county or counties in which such district is to be created. 
It is provided, however, that for the purposes of determining whether 
the requirement of acreage and water inches has been met by the petition, 
water diverted from the adjudicated stream and distributed under other 
irrigation districts than the one to be created under this act, shall not 
be considered; however, such water and acreage shall be required to pay 
any and all assessments the same as other water and acreage affected 
by irrigation districts created under this act. Upon filing of said petition, 
the court shall set a date for a hearing on the petition, and a written notice 
not less than five days prior to such hearing shall be mailed to each land- 
owner or water right owner affected by the proposed district. If the court 
finds, from such hearing, that an irrigation district, as prayed for in the 
petition, is feasible and practical, the court shall issue an order creating 
such irrigation district, which shall constitute the authority for the district 
to function for the purposes and intent as outlined in this act. The court 
shall appoint five commissioners who shall be landowners or water right 
owners, affected by such district, to act until the first annual meeting, as 
provided hereafter. 

History: En. Sec. 3, Ch. 117, L. 1933. 


7187.7. Meeting—notice—election of trustees. On the first Monday in 
March of each year after the creation of the district, a meeting of the 
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water right owners of such district shall be called, time and place for 
such meeting to be published in at least two issues of the local paper prior 
to such meeting, and at such meeting a board of trustees of five members 
to serve for one year shall be elected by ballot. 

History: En. Sec. 4, Ch. 117, L. 1933. 


7187.8. Duty of trustees—limit on levy to cover expense—determination 
of levy—indebtedness other than warrant indebtedness not to be created. 
The board of trustees shall be authorized to develop the source of supply, 
to clean, improve and develop the channel of the stream, and to do and 
perform other work on the main distributing system as will be beneficial 
to the better distribution of the waters of such decreed water right stream, 
but in no ease shall the board, to cover the expenses of such work, levy 
to exceed twenty-five cents per acre in any one year. It is further provided, 
that when waters of the stream under the irrigation district, created by 
this act, are commingled with other waters or it is difficult to determine 
just how many: acres are irrigable by the water rights held in such stream, 
the acre basis of levy shall be determined by the number of inches owned 
by such party or parties at the rate of one inch of water, statutory measure- 
ment, to the acre. It is further provided, that the board shall have no 
authority to issue bonds or to incur any indebtedness other than warrant 
indebtedness under the limitations proposed by law. 

History: En. Sec. 5, Ch. 117, L. 1933. 


7187.9. Basis and apportionment of annual tax. The annual tax levy 
and the apportionment and distribution of the total amount required to 
be raised in any year shall be had and done in accordance with the pro- 
visions and limitations of law applicable to irrigation districts organized 
under the provisions of sections 7166 to 7264, inclusive. 

History: En. Sec. 6, Ch. 117, L. 1933. 


7187.10. Act not to conflict with other regulations. This act is not 
intended to conflict in any way with present statutes governing the ap- 
pointment and duties of water commissioners on adjudicated water right 
streams or the operation of statutes as to the jurisdiction of courts over 
such commissioners and water rights and distribution of water under court 
decree, but is for the sole purpose of making it possible for users of water 
out of decreed water right streams to improve the stream channel and 
conserve water in the best possible manner through the ageney of an 
irrigation district, as provided for in this act. 

History: En. Sec. 7, Ch. 117, L. 1933. 


7187.11. Dissolution of district. A district created under this act may 
be dissolved by court order upon proper hearing and in the same manner as_ 
this act provides for its creation. 

History: En. Sec. 8, Ch. 117, L. 1933. 


CHAPTER 86 


IRRIGATION DISTRICTS—EXTENSION 


Section 7188. Change in boundaries of distriets—not to affect organization of rights 
—elimination of lands from district—proceedings. 
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7189. Changes in area of districts—proceedings. 
7189.1. Procedure to correct errors and omissions in orders or decrees. 
7190. Fixing of taxable acreage—bonds not to be affected by. 


F191. Petition for fixing of taxable area—contents. 
7192. Summons—publication—determination of court. 
7193. Decree fixing amount of irrigable acreage. 


7194. Appeal to supreme court. 

7194.1. Change of boundaries of irrigation districts indebted to United States. 

7194.2. Exclusion of lands—petitions—requirements and contents—map—bond 
for payment of costs. 

7194.3. Hearing and notice—publication. 

7194.4. Conduct of hearing. 

7194.5. Petition may be granted in whole or in part—effect of court’s order. 

7194.6. Appeal—copy of order to be filed with county clerk. 

7194.7. Supplementary nature of act. 

7194.8. “Owners” defined—singular includes plural—masculine includes femi-. 
nine. 


7188. Change in boundaries of districts—not to affect organization 
or rights—elimination of lands from district—proceedings. The boundaries 
of any irrigation district organized hereunder may be changed in the manner 
herein preseribed; provided, such change of the boundaries of the district 
shall not impair or affect its organization or its rights in or to property, 
or any of its rights or privileges of whatsoever kind or nature, nor shall 
it affect, impair, or discharge any contract, obligation, lien, or charge for 
or upon which it was or might become liable or chargeable had such change 
of its boundaries not been made. 

Whenever lands have been included within the boundaries of an estab- 
lished and organized irrigation district, which from their location or con- 
formation cannot be successfully irrigated by the irrigation works or 
system already constructed or proposed to be constructed, or the cost of 
irrigating the same will become burdensome upon the landowners of the 
district, a majority in number of the holders of title or evidence of title 
to the land included in such district, such holders of title or evidence of 
title also representing a majority in acreage of said lands, may petition 
the district court of the county in which the lands of the district, or the 
greater portion thereof, are situated, for an order or decree changing the 
boundaries of the district by the elimination therefrom of such lands. The 
petition for this purpose must be signed by the required number of holders 
of title or evidence of title to lands within such district, as hereinbefore 
specified, and the same shall be filed with the clerk of the district court as 
herein designated. Such petition shall set forth: 

1. The name of the district; 

2. A general description of the lands to be eliminated or excluded from 
the district ; : 

3. The names of the holders of title or evidence of title to the lands 
sought to be excluded; also the names of the holders of title or evidence 
of title to the remainder of the lands of said district, ascertained in the 
manner mentioned in section 7166; and if any holder of title is a non- 
resident of the county or counties in which the district lies, the postoffice 
address of such non-resident owners, if known; 

4. <A brief description of the character of the works, water-rights, 
canals, and other property acquired or proposed to be acquired or con- 
structed for irrigation purposes in the district; 
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5. A brief statement of the reasons why the lands sought to be excluded 
should be eliminated from the district ; 

6. A prayer for the exclusion of the lands sought to be eliminated 
therefrom. 

The petition shall be accompanied by (1) a map or plat of the district, 
showing thereon the lands sought to be eliminated therefrom, and (2) 
a good and sufficient bond or undertaking, to be approved by the district 
court or judge thereof of the county in which the petition is required 
to be filed under the provisions hereof, to pay all costs in and about 
the proceedings and the hearing thereof in the event that said petition 
is denied. 

Mere error or omission in the description of any lands, or in the names 
of any of the holders of title or evidence of title to lands, shall not operate 
to render invalid any proceedings hereunder, or to deprive the district 
court of jurisdiction of the subject-matter. 

On such petition being filed, the district court or judge thereof shall 
make an order fixing the time and place of hearing on the petition, and 
directing that notice thereof be given. Thereupon the clerk of said court 
shall cause to be published at least once a week for two successive calendar 
weeks, in some newspaper published in the county where the said petition 
is filed, a notice stating the time and place by the said district court fixed 
when and where the hearing on said petition will be had, and containing 
a brief statement of the matters set forth in said petition and the object 
thereof; if any portion of the lands sought to be excluded from the district 
lie within any other county or counties, then said notice shall be 
published as above provided in a newspaper published in each such other 
eounty. 

The first publication of said notice shall be not less than thirty days 
prior to the time mentioned in said notice for said hearing. 

If any holder of title or evidence of title to lands sought to be excluded 
from the district is a non-resident of the county or counties in which the 
district les, the clerk of said court shall, within three days after the first 
publication aforesaid, mail a copy of said notice to each such non-resident 
whose postoffice address is stated in said petition. The certificate of the 
elerk of the district court, under the seal of the court, as to the facts of 
the publishing and mailing of said notice affixed to a copy thereof, shall be 
sufficient evidence of such facts. 

At the time specified in the notice, the district court in which the 
petition is filed shall hear the petition, but may adjourn such meeting 
from time to time, not exceeding two weeks in all, and may continue the 
hearing for the want of sufficient notice or other good cause. The court 
upon application of the petitioners shall permit the petition to be amended, 
and may order further or additional notice to be given. Upon 
such hearing, all persons interested whose lands or rights may be damaged 
or benefited by the granting of the petition or the exclusion of the lands 
from the district may appear and contest the necessity or justice of the 
eourt’s making an order granting such petition in whole or in part, and 
the contestants and petitioners may offer any competent evidence in regard 
thereto. 
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It shall be the duty of the court to hear and determine whether the 
requirements as herein set forth have been complied with, and for that 
purpose shall hear all competent and relevant testimony that may be 
offered. | 

The court may grant such petition in whole or in part, and may make 
an order making such changes in the boundaries of the district by the 
exclusion of such lands therefrom, as may be deemed advisable, or as fact, 
right, and justice may require. 

Such order shall be conclusive upon all of the owners of lands within 
the district, and shall be final unless appealed from to the supreme court 
within sixty days of the entry of said order. For the purposes of any 
such appeal, such order shall be regarded as a final judgment of said 
district court. A copy of such order, duly certified to by the clerk of 
said court, shall be filed for record within thirty days after such order is 
‘made and entered with the county clerk and recorder of the county wherein 
lands included within such district are situated; provided, however, there 
shall be omitted from such copy lands not situated in the county in which 
such copy is filed. 


History: En. Sec. 23, Ch. 146, L. 1909; References 
amd. Sec. 1, Ch. 98, L. 1919; re-en. Sec. Drake v. Schoregge et al., 85 M 94, 101, 
7188, R. C. M. 1921. 277 P 627. 


7189. Changes in area of districts—proceedings. The boundaries of 
any irrigation district may be extended at any time to include lands 
susceptible of irrigation by the works of the district or through exchange 
or substitution of water, as hereinafter provided, excluding and excepting 
therefrom, however, all lands already under irrigation, or lands having 
water-rights appurtenant thereto, or lands that can be irrigated from 
sources ‘more feasible than the district system, unless the owner of such 
lands shall consent in writing to have such lands included in said district; 
provided, however, that a petition be presented to the district court of 
the judicial district in which the irrigation district was organized, asking 
for such extension, upon terms to be fixed by the court, signed by the 
holders of title, or evidence of title (evidenced as in section 7166 provided), 
of the lands proposed to be included in the district, representing not less 
than two-thirds in acreage of said lands. When such petition is presented, 
the district court, or judge thereof, shall appoint a day for a public 
hearing, notice of which shall be given by the clerk of the court by 
publication at least once a week for at least two weeks in a newspaper 
published or of general circulation in the county in which the office of 
the district is situated; and if any of said lands sought to be included 
in the district lie in a county or counties other than that in which the 
office of the district is situated, such notice shall also be likewise published 
in some newspaper published or of general circulation in each such other 
county or counties; or, if there be no such newspaper, then such notice shall 
be posted in at least three public places in the territory sought to be 
included. At such public hearing, the district court shall hear those who 
may desire changes made in the proposed extension, and all those whose 
lands are included or sought to be included in the district, and all other 
persons whose rights may be affected by the proposed extension. Such 


617 


7189.1 ACQUISITION OF PROPERTY Ch. 86 
public hearing may be adjourned from day to day, not exceeding twenty 
days in all, and the court shall make an order either granting or denying 
said petition; and if said petition is granted, said order shall describe 
the lands included in said extension and the terms on which said land 
shall be included, and a copy of said order shall be filed with the county 
elerk and recorder in the county wherein said lands are situated. The 
order of the district court shall be final and conclusive, the same as the 
order originally creating the district, unless appealed from to the supreme 
court within ten days from the entry of the order; provided, however, that 
the extension of such boundaries shall not deprive the lands already in said 


district of an adequate supply of water for irrigation purposes. 


History: En. Sec. 24, Ch. 146, L. 1909; 
amd. Sec. 3, Ch. 145, L. 1915; re-en. Sec. 
7189, R. C. M. 1921. 


Constitutionality 


Held, that this section, prescribing the 
procedure for the extension of an irriga- 
tion district already created, when the Act 
is viewed as a whole and liberally con- 
strued as provided in section 7262, R. C. M. 
1921, is not open to the objection that it 
operates to deny the non-consenting land 
owner of his property without due process 
of law, in that, while providing for a hear- 
ing, it makes no provision for granting 
relief to him. In re Crow Creek Ivriga- 
tion District, 63 M 293, 299, 207 P 121. 


. court. 


jurisdictional notices with proof of service, 
the objections filed by protestants and the 
final judgment perform the same office as 
the complaint, summons, answer and judg- 
ment in an ordinary civil action. In re 
Bitter Root Irr. Dist., 67 M 436, 218 P 945. 


Record on Appeal’ 


A proceeding under sections 7166 et seq., 
R. C. M. 1921, for the extension of an ir- 
rigation district is neither an equity case 
nor a proceeding of an equitable nature, 
and therefore the testimony need not be 
presented in the transcript by question and 
answer, otherwise made necessary by sub- 
division 3 of Rule VII of the supreme 
In re Bitter Root Irr. Dist., 67 M 
436, 218 P 9465. 


Pleadings References 
In a special proceeding for the extension In re Fort Shaw Irr. Dist., 81 M 170, 181, 
of an irrigation district, the petition, the 261 P 962. 


7189.1. Procedure to correct errors and omissions in orders or decrees. 
The district court shall retain jurisdiction of any petition presented to es: 
tablish an irrigation district or to enlarge and increase its boundaries, or 
to exclude land therefrom, for the purpose of correcting any omissions, 
defects or errors in the proceedings of said court, and shall have power to 
correct, and if necessary to amend the order of the district court establishing 
the district or any order extending the boundaries thereof, or any order 
excluding lands therefrom, including the description of lands ineluded or 
intended to be ineluded in the district, or excluded therefrom or intended 
to be excluded, the boundaries of the divisions into which it is divided, 
and any other matter which shall be before the court on the application 
to create the district, or to enlarge or extend its boundaries, or to exclude 
lands therefrom, and shall have and is hereby granted power and authority 
on application of the board of commissioners of the district, to correct 
and amend the terms of any order or judgment of said court so that the 
same shall conform to the provisions of the statute under the authority 
of which such order was made. The board of commissioners of any district 
may adopt a resolution directing its president and secretary to prepare, 
execute and file with the clerk of the district court a petition which shall 
set forth the following matters: 


(1) The name of the district and a reference to the order in which 
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the defect, error or omission, errors in description of lands included or 
excluded, or departure from the statute occurred; 


(2) A statement of the defects, errors, omissions, irregularities, errors 
in description of lands included or excluded, or variances from the statutory 
requirements ; 


(3) A prayer for an order correcting said defects, errors, omissions 
or irregularities. 


If the error, defect, omission, irregularity or variance is in the descrip- 
tion of any land or lands embraced in the district, the petition shall set 
forth the correct description of said lands, the names of the holders of title, 
or evidence of title thereto, ascertained in the manner provided in section 
7166 of this code; and if any holder is a non-resident of the county or 
counties in which the district lies, the postoffice address of such non- 
resident owner, if known. Upon the filing of said petition, the court shall 
direct notice of the hearing thereof to be given in such manner as shall be 
deemed necessary to protect the rights and interests of the parties, and 
after a hearing of any parties intervening, shall enter an order correcting 
the said defects, errors, omissions, or irregularities; provided, however, 
that if the defects, errors, omissions or irregularities are in the description 
of the lands embraced in the district, the district court or judge shall direct 
the clerk of said court to publish, at least once a week for two. successive 
calendar weeks, in some newspaper published in said county where said 
petition is filed, a copy of said petition, together with a notice stating 
the time and place by said district court fixed, when and where a hearing 
on said petition will be had, and, if any portion of the lands within said 
district lies within any other county or counties said petition and notice 
shall be published as above provided in a newspaper published in each 
such other county. If there be no newspaper published in such county, 
such petition and notice may be published in an adjoining county. The 
first publication of said petition and notice shall be not less than thirty 
days prior to the time mentioned in said notice for said hearing. If any 
holder of title or evidence of title to lands within the district is a non- 
resident of the county or counties in which the district lies, the clerk of 
said court shall, within three days after the first publication aforesaid, mail 
a copy of said petition and notice to each such non-resident, whose postoffice 
address is stated in said petition. The certificate of the clerk of the district 
court, under the seal of the court, as to the facts of the publishing and 
mailing of said petition and notice, affixed to a copy of said notice, shall be 
sufficient evidence of such facts. 


At the time specified in the notice the district court, in which the petition 
aforesaid is filed, shall hear the petition but may adjourn such hearing 
from time to time, and may continue the hearing for want of sufficient 
notice or other good cause. The court, upon application of the petitioners 
or any person or persons interested, shall permit the petition to be amended 
and may order further or additional notice to be given. Upon such hearing, 
all persons interested may. appear and contest the application for the order 
prayed for in the petition, and the contestants and petitioners may offer 
any competent evidence pertinent to the prayer of the petition. 
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The court may make such changes in the description of the lands 
embraced within the limits of the district, as may be deemed advisable, or 
as fact, right and justice may require, but shall not exclude from the district 
any lands described as a part of said district in the order creating it, 
after the district has issued bonds or entered into a contract with the 
United States under section 7174 of this code. 


If, on final hearing, it is found by the court that the petition does not 
substantially comply with the foregoing requirements of this section, or 
that the facts therein stated are not sustained by the evidence, then the 
court shall dismiss the petition at the cost of the petitioners, and shall 
make and enter an order to that effect, but if it is found that said petition 
substantially complies with said requirements, and that the facts therein 
stated are sustained by the evidence, the court shall make and enter an 
order in accordance with the prayer of the petition. 


All orders and findings of the district court, made under the provisions 
of this section, shall be conclusive upon all owners of lands within the 
district, and shall be final unless appealed from to the supreme court 
within sixty days from the day of entry of such order. A copy of such 
order, duly certified to by the clerk of said court, shall be filed for record 
within thirty days after such order is made and entered with the county 
elerk and recorder of the county wherein the lands included within such 
district are situated; provided, however, that there shall bé omitted from 
such copy lands not situated in the county in which such copy is filed. 


History: En. Sec. 1, Ch. 54, L. 1923. 


_ 7190. Fixing of taxable acreage—bonds not to be affected by. When- 
ever any lot, tract, or parcel of land has been heretofore, or may hereafter 
be, included within the boundaries of any public irrigation district. formed 
under the laws of this state, and the acreage thereof fixed and stated in the 
decree for the creation of said district, or in any other proceeding relating 
thereto, is fixed at a greater number of acres than actually exist within 
such lot, tract, or parcel of land, or at a greater number of acres than 
can be irrigated from the reclamation system of said district; or whenever, 
from any action or proceeding by or on behalf of said district or its com- 
missioners, any such lot, tract, or parcel of land included therein has been 
or is about to be assessed from a greater acreage than exists therein, or 
ean be irrigated from the reclamation system of said district, the owner or 
holder of title or evidence of title to said lands, as defined by the irrigation 
district acts, may have the taxable acreage contained therein fixed and 
adjudicated as provided for by this act; provided, however, that if any 
bonds have been issued with the approval, and pursuant to confirmation 
by the court, then no proceeding for the determination of the acreage shall 
be allowed to alter or reduce in any manner the acreage subject to the lien 
of such bonds, in principal or interest, or of the taxes or assessments to meet 
the interest or principal thereof, while such bonds or the interest thereon are 
unpaid in whole or in part; but such proceeding may still be allowed to 
correct or determine acreage subject to taxes or assessments for main- 
tenance and current expenses, and in so far as the latter only are to be 
affected. 
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History: En. Sec. 24, Ch. 146, L. 1909; References 


amd. Sec. 3, Ch. 145, L. 1915; re-en. Sec. : 
7190, R. C. M. 1921; amd. Sec. 3, Ch. 54, Walden v. Bitter Root Irr. Dist., 68 M 
L. 1923. 7 281, 290, 217 P 646. 


7191. Petition for fixing of taxable area—contents. The owner or 
holder of title or evidence of title, as defined by the irrigation district 
acts, may file in the district court of the county wherein said lands are 
situated a petition praying that the acreage of the lands set forth and 
deseribed in such petition may be permanently fixed and adjudicated, 
which petition shall set forth: 


1. The name or names of the owner or owners, holder of title or evidence 
of title thereto, who shall be the party or parties plaintiff therein; 

2. The names and kind and character of interest of every person owning, 
holding, or claiming any right, title, or interest in or to the lands described 
-in said petition, who shall, where they do not appear as parties plaintiff 
under subdivision 1 hereof, sit as parties defendant; 


3. The name of the district in which said lands are included, together 
with the name of the board of commissioners thereof, and the secretary 
thereof, and said district, its commissioners and secretary, shall be made 
parties defendant therein; 


4. A statement of the substance of all proceedings, orders, and decrees 
ereating said districts and fixing the acreage of the lands therein described, 
together with any proceedings of the board of commissioners of said district 
or its officers relating to the acreage thereof, to such extent as to fully 
inform the court of the manner and extent to which said lands have been 
included and taxed or assessed in said district; 


5. The actual acreage of the lands described as irrigable from the 
reclamation system of said district; 


6. The excess of acreage complained of; 

7. The amount of taxes previously paid on such excess acreage; 

8. A general statement of the exact nature of the relief one at and 
the grounds therefor. 


History: En. Sec. 24, Ch. 146, L. 1909; amd. Sec. 3, Ch. 145, L. 1915; re-en. Sec. 7191, 
R. C. M. 1921; amd. Sec. 3, Ch. 54, L. 1923. 


7192. Summons—publication—determination of court. Upon the filing 
of such petition, summons shall be issued thereon and served upon all 
parties defendant thereto, with a copy of the petition attached thereto, in 
the same manner and in the same form as issued in civil actions. 

Whenever any necessary party thereto cannot, after due diligence, be 
found within the state of Montana, service upon such party or parties 
may be had by publication of a summons, which shall be obtained, issued 
and published in the same manner as a published summons in a civil action. 

The provisions of the Code of Civil Procedure of the state of Montana, 
and the rules of pleading and practice applicable to civil actions generally, 
shall apply, so far as applicable, to this proceeding. 

If the allegations to such petition be denied, the district court shall, when 
the time for appearance of the parties defendant thereto has expired, and 
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said parties have appeared by answer or made default, proceed to hear 
and determine the issues in said proceedings as joined. 


History: En. Sec. 24, Ch. 146, L. 1909; amd. Sec. 3, Ch. 145, L. 1915; re-en. Sec. 7192, 
R. C. M. 1921; amd. Sec. 3, Ch. 54, L. 1923. 


7193. Decree fixing amount of irrigable acreage. Upon the hearing 
of said petition, the court shall, by its decree, fix and determine the 
irrigable acreage contained in the lots, tracts, or parcels of land com- 
plained of, and the acreage so fixed by such decree shall be the acreage 
upon which all assessments of said lands in said irrigation district shall 
thereafter be based, and upon said hearing the court shall determine the 
amount of taxes, if any, which have theretofore been levied and assessed 
upon any excess or non-existent acreage, and shall enter judgment in favor 
of the owner or holder thereof and against said district for the excess of 
taxes theretofore collected by said district, or shall cancel such excess if 
the same shall not have been collected for the benefit of said district; pro- 
vided, however, that no judgment for the recovery of excess taxes paid 
shall be entered against any district until there shall have been deducted 
therefrom any unpaid valid taxes and assessments levied and assessed 
for the benefit of said district against the lands described in said petition, 
and all sums so recovered shall bear interest at the rate of eight per cent. 
per annum from the date of payment by the landholder, and said judgment 
shall bear legal interest from the date of entry; and the judgment so 
rendered may be paid by warrants or funds of said future taxation upon 
said lands, and costs shall be allowed to-the plaintiff in the same manner 
as other civil actions. 


History: En. Sec. 24, Ch. 146, L. 1909; amd. Sec. 4, Ch. 145, L. 1915; re-en. Sec. 7193,. 
R..C. M. 1921. 


7194. Appeal to supreme court. From any such judgment or decree 
an appeal may be taken to the supreme court by any party thereto, at 
any time within ten days of the entry of said judgment or decree. Such 
appeal shall be taken, perfected, and heard in the manner prescribed by 
the Code of Civil Procedure governing appeals from the district court to 
the supreme court. If no such appeal be taken within the time aforesaid, 
or if taken, the judgment or decree of the district court shall be affirmed 
by the supreme court, such judgment or decree shall be forever conclusive 
upon the parties thereto; provided, that in case contract has been made 
between the district and the United States, as in section 7174 provided, 
no change shall be made in the boundaries of the district, and the district 
court shall make no order changing the boundaries of the district until the 
secretary of the interior shall assent thereto in writing, and such assent 
be filed with the district court. 


History: En. Sec. 24, Ch. 146, L. 1909; 
amd. Sec. 4, Ch. 145, L. 1915; re-en. Sec. 
7194, R. C. M. 1921. 


Operation and Effect 


An exception to the general rule that an 
appeal does not lie from a part of the 
judgment is that class of cases where an 
issue distinct, entire and complete is 


formed between some of the parties to an 
action and upon which issue a final judg- 
ment is given affecting only the interests 
and rights of the parties to that issue. In 
re Bitter Root Irr. Dist., 67 M 436, 218 P 
945. 


Id. Under the above rules, held in a 
proceeding, special in its nature, for the 
extension of an irrigation district, in which 
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an objecting land owner appeared and pro- 
tested against the inclusion of his lands in 
the proposed extension and its exclusion 
was ordered, that the appeal of petitioners 
from the order of exclusion was not sub- 


7194.1, 7194.2 


Where plaintiff had not appealed from 
an order establishing an irrigation district, | 
his action to enjein a sale of its bonds on 


‘the ground that the order was void for 


failure to give accurate descriptions of the 


lands included in it was in the nature of 
a collateral attack maintainable only if the 
invalidity of the order on that ground ap- 
peared from its face. Walden v. Bitter 
Root Irr. Dist., 68 M 281, 290, 217 P 646. 


ject to dismissal as from a portion of the 
judgment only, the issue between the prot- 
estant and the petitioners having been 
from the whole judgment so far as protes- 
tant and petitioners were concerned. 


7194.1. Change of boundaries of irrigation districts indebted to United 
States. The boundaries of any irrigation district, established and organized 
under the laws of the state of Montana and which district is indebted to 
the United States for money loaned said district, may be changed in the 
manner hereinafter prescribed; provided such change in boundaries of said 
district shall not impair or affect its organization or its rights in or to 
property or any of its rights or privileges of whatsoever kind or nature. 

History: En. Sec. 1, Ch. 132, L. 1935. 7 


7194.2. Exclusion of lands—petitions—requirements and contents— 
map—bond for payment of costs. Whenever lands have been included | 
within the boundaries of any irrigation district of the character designated 
in section 7194.1. which from their location or confirmation cannot be 
successfully irrigated by the irrigation works or system constructed for 
that purpose, or when the cost of irrigating the same has or will become 
burdensome upon the land owners of the district, the owners of said lands 
with the consent of the board of commissioners of said district and the 
secretary of interior of the United States or such other federal authority, 
instrumentality or agency as may be appropriate may petition the district 
court of the county in which such lands are situated, for an order or decree 
changing the boundaries of the district by the elimination therefrom of such 
lands. The petition for this purpose must be signed by the owners of the 
land sought to be excluded and accompanied with the written consent of 
the board of commissioners of the district and the secretary of the interior 
of the United States or such other federal authority, instrumentality or 
agency as may be appropriate. Such petition shall set forth: 


A. The name of the district. 


B. A particular description of the land sought to be excluded or elim- 
inated from the district. 


C. The names of the holders of title to the lands sought to be excluded. 


D. A brief description of the character of works, water rights, canals. 
or works owned and acquired by the district. 


K. A statement of the reasons why the lands sought to be excluded 
should be eliminated from the district. 


F. A prayer for the exclusion of the lands sought to be eliminated 
therefrom. 

The petition shall be accompanied with (1) a map or plat of the district,. 
showing thereon the lands sought to be eliminated therefrom, and (2) a 
good and sufficient bond or undertaking to be approved by the district 
eourt or judge thereof of the county in which the petition is required to. 
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be filed under the provisions hereof, to pay all costs in and about the 
proceedings and hearing thereof in the event that said petition 1s denied. 


History: En. Sec. 2, Ch. 132, L. 1935. 


7194.3. Hearing and notice—publication. On such petition being filed 
the district court or judge thereof shall make an order fixing the time and 
place of hearing same and directing that notice thereof be given. Thereupon 
the clerk of said court shall cause to be published at least once a week 
for two successive calendar weeks, in the official newspaper of the county 
where said petition is filed, a notice stating the time and place by +the 
district court fixed when and where the hearing on said petition will be 
had and containing a brief statement of the matters set forth in said 
petition and the object thereof; if any portion of the lands sought to be 
excluded from the district lie within any other county or counties then said 
notice shall also be published as above provided in the official newspaper 
of such other county or counties. The first publication of said notice shall 
be not less than thirty days prior to the time mentioned in said notice for 
said hearing. 

History: En. Sec. 3, Ch. 132, L. 1935. 


7194.4. Conduct of hearing. At the time specified in the notice, the 
district court in which the petition is filed shall hear the petition, but may 
adjourn such hearing from time to time not exceeding two (2) weeks in 
all. The court upon application of the petitioners shall permit the petition 
to be amended, and may order further or additional notice to be given. 
Upon such hearing, all persons interested whose lands or rights may be 
damaged or benefited by the granting of the petition or the exclusion of 
the lands from the district may appear and contest the same, and the con- 
testants and petitioners may offer any competent evidence in regard 
thereto. 

History: En. Sec. 4, Ch. 132, L. 1935. 


7194.5 Petition may be granted in whole or in part—effect of court’s 
order. The court may grant such petition in whole or in part, and may 
make an order making such changes in the boundaries of the district by 
the exclusion of such lands therefrom as the court may deem advisable, 
or as fact, right and justice may require. Upon making such order exclud- 
ing any lands from the district the lands so excluded shall not be liable 
for further assessments by the district authorities for any purpose and shall 
be without right to claim any interest in the water rights, canals or other 
property of the district. 

History: En. Sec. 5, Ch. 132, L. 1935. 


7194.6. Appeal—copy of order to be filed with county clerk. Such 
order shall be conclusive upon all owners of lands within the district and 
shall be final unless appealed from to the supreme court within sixty (60) 
days from the entry of said order. For the purpose of such appeal, such 
order shall be regarded as a final judgment of said district court. A copy 
of said order duly certified by the clerk of court shall be filed for record 
within thirty (80) days after such order is made and entered with the 
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county clerk and recorder of the county wherein lands included within 
such district are situated. 
History: En. Sec. 6, Ch. 132, L. 1935. 


7194.7. Supplementary nature of act. This act is intended to supple- 
ment but not to repeal or to change in any way the procedure authorized 
by section 7188 in relation to changing the boundaries of irrigation districts. 

History: En. Sec. 7, Ch. 132, L. 1935. 


7194.8. “Owners” defined—singular includes plural—masculine includes 
feminine. The term “owners” as used in this act, shall include any executor, 
administrator, trustee of an express trust, and the guardian of any ward. 
The singular shall include the plural and the masculine the feminine. 


History: En. Sec. 8, Ch. 132, L. 1935. 


CHAPTER 87 
IRRIGATION DISTRICTS—CONSTRUCTION OF WORKS 


Section 7195. Contracts. 


7195. Contracts. The construction by the district of all irrigation 
works of every kind whatsoever, amounting to five thousand dollars or 
more, Shall be done by contract, and, before any such contract is let, the 
board of commissioners shall employ competent engineers to make surveys, 
plans, maps, and estimates which shall include everything necessary to 
show the entire cost in detail of everything necessary to complete the work 
required to irrigate any of the lands in the district under the proposed 
system. Notice of any contract to be awarded for the construction of 
such works shall state where the plans and specifications may be seen, and 
shall be published at least once a week for three successive calendar weeks 
in a newspaper published or of general circulation in the county where 
the office of the district is located. Sealed bids shall be called for in such 
published notice, and bids shall be opened in public, and the contract shall 
be awarded only to the lowest responsible bidder, who shall be required 
to give bond for the faithful performance and completion of the contract. 
The board shall have the right to reject any and all bids in its discretion. 
The provisions of this section shall not apply to any contract for the com- 
pletion of works in course of construction by private owners, from whom 
said works may be acquired under the provisions of section 7174 of this 
code; provided, that the provisions of this section shall not apply in the 
case of any contract between the district and the United States. 


History: En. Sec. 25, Ch. 146, L. 1909; amd. Sec. 4, Ch. 145, L. 1915; re-en. Sec. 7195, 
B.C. M.)1921. 


CHAPTER 88 
IRRIGATION DISTRICTS—RIGHTS-OF-WAY—USE AND APPORTIONMENT 
OF WATER 
Section 7196. Rights-of-way. 
7197. Non-interference with navigation or water-rights. 
7198. Diversion of waters. 
7199. Leasing of works or water. 
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7200. Title to property of district. 


7201. Use of water, ete., a public use. 

7202. Board to apportion water. 

7203. Reduction in case of shortage. 

7204. Surplus water. 

7205. Lands under irrigation from same or other sources. 


7206. Substitution of water. 

7207. All lands already under irrigation not chargeable except by consent 
and for certain purposes. 

7207.1. Distribution system defined. 

7207.2. Commissioners’ power to regulate, supervise, apportion and control dis- 
tribution of water. 

7207.3. Right of commissioners to enter on land. 

7207.4. Penalty for interfering with commissioners or with distribution system. 

7207.5. Power of commissioners to install and assess cost of distributing or 
measuring devices. 


7196. Rights-of-way. The board of commissioners shall have the 
power to construct the said irrigation works across any stream of water, 
watercourse, street, avenue, highway, railway, canal, ditch, or flume 
which the route of said canal or canals may intersect or cross, in such 
manner as to afford security to life and property; but said board shall 
restore the same, when so crossed or intersected, to its former state, as 
near as may be, so as not to destroy its usefulness; and every company 
whose railroad shall be intersected or crossed by said works shall unite 
with said board in forming said intersection and crossing; and if such 
railroad company and said board, or the owners and controllers of said 
property, thing, or franchise so to be crossed cannot agree upon the 
amount to be paid therefor, or the points or the manner of said crossing 
or intersections, the same shall be ascertained and determined in all 
respects as herein provided in respect to taking of land for public use. 

But nothing herein contained shall require the payment to the state, 
or any subdivision thereof, of any sum for the right to cross any public 
highway with any such works. The right-of-way is hereby given, dedicated, 
and set apart to locate, construct, and maintain said works over and 
through any of the lands which are now or hereafter may be the property 


of this state. 
History: En. Sec. 26, Ch. 146, L. 1909; re-en. Sec. 7196, R. C. M. 1921. 


7197. Non-interference with navigation or water-rights. Navigation 
shall never in anywise be impeded by the operation of this act, nor shall 
any vested interest in or to any mining or agricultural water-rights or 
ditches, or in or to any water-rights, or reservoirs, or dams now used 
beneficially by the owners or possessors thereof, in connection with any 
mining or agricultural industry, or by persons purchasing or renting the 
use thereof, or in or to any other property now used, directly or indirectly, 
in carrying on or in promoting the mining or agricultural industry, ever 
be affected by or taken under its provisions, save and except that rights- 
of-way may be acquired over the same; provided, further, that the right 
of eminent domain shall not be otherwise considered abridged by the 


provisions hereof. 
History: En. Sec. 27, Ch. 146, L. 1909; re-en. Sec. 7197, R. C. M. 1921. 


7198. Diversion of waters. Nothing herein contained shall be deemed 
to authorize the diversion of the waters of any river, creek, stream, canal, 
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or ditch from its channel, to the detriment of any person or persons having 
an interest in such river, creek, stream, canal, or ditch, or the waters 
therein. 


History: En. Sec. 28, Ch. 146, L. 1909; re-en. Sec. 7198, R. C. M. 1921. 


7199. Leasing of works or water. The board of commissioners shall 
have the power, with the written consent of a majority in number and 
acreage of the owners of the lands in the district, to lease in whole or in 
part the system of canals and works or water belonging to the district, when- 
ever such leasing may be deemed for the benefit of the district; provided, 
that when said board contemplates the leasing of the canals or works or 
water of such district, they shall so declare by resolution or order, and give 
notice thereof by publishing the same in some newspaper published in the 
county in which the office of such irrigation district is situated, at least 
two calendar weeks prior to the making of any lease; provided, however, 
that no such lease shall be made unless a majority in number and acreage 
of the holders of title or evidence of title to the lands in the district shall 
file with the board a written consent to make such lease. Such lease shall in 
no way interfere with any rights that may have been established by law at 
the time such lease is made, nor shall such lease operate so as to deprive any 
owner or owners of land in such district of the use of water from such 
works upon such lands; and further provided, that the board of commis- 
sioners shall require a good and sufficient bond to secure the faithful per- 
formance of the lease by the lessee. 


History: En. Sec. 29, Ch. 146, L. 1909; re-en. Sec. 7199, R. C. M. 1921. 


7200. Title to property of district. The legal title to all property 
acquired by or for any irrigation district under the provisions of this 
act shall immediately and by operation of law vest in such district, as 
set forth in this act. And the board of commissioners is hereby authorized 
and empowered to hold, use, maintain, acquire, manage, occupy, and possess 
said property, as herein provided; provided, however, that any property 
so acquired by the district may be conveyed to the United States in so far 
as the same may be needed for the construction, operation, and maintenance 
of works by the United States for the benefit of the district, under any 
contract that may be entered into with the United States pursuant to 
this act. 


History: En. Sec. 30, Ch. 146, L. 1909; amd. Sec. 5, Ch. 153, L. 1917; re-en. Sec. 7200, 
Rav’, M. 1921. 


7201. Use of water, etc., a public use. The use of all water required 
for the irrigation of the land of any district formed under the provisions 
of this act, together with the rights-of-way for canals and ditches, sites 
for reservoir, and all property required in fully carrying out the provisions 
of this act, is hereby declared to be a public use, subject to the regulations 
and control of the state in the manner prescribed by law; provided, all 
water, the right to the use of which is acquired by the district under any 
contract with the United States, shall be distributed and apportioned by 
the district in accordance with the acts of congress and rules and 
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regulations of the secretary of the interior, and the provisions of said 
contract in relation thereto. 


History: En. Sec. 31, Ch. 146, L. 1909; amd. Sec. 5, Ch. 145, L. 1915; re-en. ‘Sec. 7201, 
R. C. Me 1921; ; 


7202. Board to apportion water. The board of commissioners shall 
apportion the water for irrigation among the lands in the district in a 
just and equitable manner, and the maximum amount apportioned to any 
land shall be the amount that can be beneficially used on said land, and 
such amount of water shall become and shall be appurtenant to the land 
and inseparable from the same, but subject to reduction as hereinafter 
provided; provided, however, that any water owner of the district shall 
have the right to sell or assign for one season any of the water apportioned 
to him, and not required for use upon the land to which such water belongs; 
provided, all water, the right to the use of which is acquired by the 
district under any contract. with the United States, shall be distributed 
and apportioned by the district in accordance. with the acts of congress, 
and rules and regulations of the secretary of the interior, and the provisions 
of said contract in relation thereto. 


History: En. Sec. 32, Ch. 146, L. 1909; amd. Sec. 6, Ch. 145, L. 1915; re-en. Sec. 7202, 
R. C. M. 1921. 


7203. Reduction in case of shortage. In the event of a shortage of 
water, the amount of water delivered to each particular tract or piece of 
land shall be reduced proportionately; provided, all water, the right to 
the use of which is acquired by the district under any contract with the 
United States, shall be distributed and apportioned by the district in 
accordance with the acts of congress and rules and regulations of the 
secretary of the interior, and the provisions of said contract in relation 
thereto. | 


History: En. Sec. 33, Ch. 146, L. 1909; amd. Sec. 7, Ch. 145, L. 1915; re-en. Sec. 7203, 
R. C. M. 1921. 


7204. Surplus water. All surplus water belonging to the district may 
be sold or disposed of by the board for the benefit of the district; provided, © 
all water, the right to the use of which is acquired by the district under 
any contract with the United States, shall be distributed and apportioned 
by the district in accordance with the acts of congress and rules and regu- 
lations of the secretary of the interior, and the provisions of said contract 
in relation thereto. 


History: En. Sec. 34, Ch. 146, L. 1909; amd. Sec. 8, Ch. 145, L. 1915; re-en. Sec. 7204, | 
R. C. M. 1921. 


7205. Lands under irrigation from same or other sources. Any land 
already under irrigation from any source may be included in any irriga- 
tion district, either at the time of the organization of such district or at 
any time thereafter, and such land shall be entitled to receive and shall 
be given the same amount of water necessarily used thereon at the time of 
such inclusion; and the canals, ditches, flumes, dams, or other works 
previously used to irrigate such land may be used or supplanted either 
wholly or in part by the district works; provided, however, that the 
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owner of such land, canals, ditches, flumes, dams, or other works shall be 
entitled to compensation for any and all damage sustained by reason of 
the appropriation of the same, or by the construction of said district 
works; provided, however, that lands already under irrigation, or lands 
having water-rights appurtenant thereto, or lands which can be irrigated 
from sources more feasible than the district system, shall not be included 
within such district, unless the owner of such lands shall consent in writing 
to have such lands included in said district; provided, however, that 
districts formed to co-operate with the United States may extend their 
boundaries to include such lands, upon petition of the owners of two- 
thirds only of the acreage of the lands to be included, and the boundaries 
shall be susceptible of change as in sections 7189-7194 of this code pro- 
vided; and provided, further, that all lands having water-rights appurtenant. 
thereto, which are served by a system of irrigation works supplying more 
than ten thousand acres of land, may, in the discretion of the court, be 
included in the proposed district, on petition of at least a majority both 
in number and acreage of the holders of title or evidence of title to the 
land having water-rights appurtenant thereto, and served by the same 
system of irrigation works. 
History: En. Sec. 35, Ch. 146, L. 1909; References 
nt et ee rg ce: Scilley v. Red Lodge-Rosebud Irr. Dist., 


vane L. 1919; re-en. Sec. 7205, R. C. M. 83 M 282, 305, 272 P 543. 


7206. Substitution of water. Whenever any canal constructed, owned, 
or controlled by the district crosses any creek, stream, water channel or 
course, the water of which is used to irrigate land lying below such eanal, 
the district shall have the right to contract with the owner or owners of 
the right to the use of the water or waters in any such stream, creek, 
water channel or course, for an exchange of water, and to supply him with 
water from the district system, which contract shall be in writing, signed 
and acknowledged by all the parties thereto before some officer authorized 
to take acknowledgments, which acknowledgment shall be certified by 
such officer in the manner that deeds are now required to be certified to 
entitle them to be recorded, and shall be filed and recorded in the office 
of the clerk and recorder of the county in which the creek, stream, water 
channel or course is situated, and thereafter such district shall have the 
right to supply such land below the canal, whether such land is included 
in the district or not, with water from the works of the district, and the 
owner or lessee of such land shall, in such ease, be furnished with the 
same quantity of water as that to which such owner or lessee would be 
entitled out of such creek, stream, water channel or course, had the dis- 
trict works not. been built. The district shall have the right to appro- 
priate and take possession of the water so replaced, and shall have the 
same right to such water as the owner or lessee of the land had, so long 
as such water shall be replaced by a like quantity of water from such 
works, but the appropriating and taking of such water by the district 
shall never deprive such owner or lessee of the right to retake and use 
the same, should such owner or lessee at any time be prevented from 
having or using a like quantity of water from such works; and the district 
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shall also have the right to make appropriation and take possession of 
such water at any point, and to sell, lease, or use such water on any land, 
either above or below the canal, and the appropriation of such water at 
any point, or selling, leasing, or using the same, shall not prejudice the 
right of the district to the water, and shall not increase the rights of 
the owner or owners of any other water right on such creek, stream, water 
channel or course; provided, all water, the right to the use of which is 
acquired by the district under any contract with the United States, shall 
be distributed and apportioned by the district in accordance with the acts 
of congress and rules and regulations of the secretary of the interior, and 


the provisions of said contract in relation thereto. 
History: En. Sec. 36, Ch. 146, L. 1909; amd. Sec. 9, Ch. 145, L. 1915; re-en. Sec. 7206, 
R. C. M. 1921. y 


7207. All lands already under irrigation not chargeable except by 
consent and for certain purposes. Where lands already under irrigation, 
the water and irrigation works irrigating the same belonging to the owner 
of said lands, are included in any district, such lands shall not be charged 
with any tax-or assessment for construction or for payment of the interest 
or principal of any bonds issued to secure money for construction or pur- 
chase of the district irrigation works, or for any payments other than for 
operation and maintenance, due or to become due under any contract 
between the district and the United States, accompanying which bonds 
of the district have not been deposited with the United States as in section 
7174 provided, except with the consent of the owner thereof, which consent 
shall be filed with the recorder of deeds of the county in which such lands 
are situated, but such lands shall be assessed for administrative and main- 
tenance purposes the same as other lands in the district. 


History: En. Sec. 37, Ch. 146, L. 1909; amd. Sec. 10, Ch. 145, L. 1915; re-en. Sec. 7207, 
R. C. M. 1921. 


7207.1. Distribution system defined. The words “distribution system” 
as used in this act, shall denote the entire works and property of all irriga- 
tion districts, including main ditches and canals, laterals, by-laterals, head 
gates, flumes, spillways, boxes and all other appliances and means by which 
the waters of any irrigation district are or shall be apportioned or distributed 


for use. 
History: En. Sec. 1, Ch. 63, L. 1935. 


7207.2. Commissioners’ power to regulate, supervise, apportion and 
control distribution of water. In addition to all other powers granted 
them by the laws of Montana, boards of commissioners of all irrigation 
districts now or hereafter organized under any law of this state, shall have 
the power and authority to regulate, supervise, apportion and control the 
furnishing and delivery of water through the distribution system of the 
district; provided, that such authority to regulate, supervise, apportion 
and control shall not apply to users who have water rights or ditch rights, 
established, acquired by court decree, use, appropriation or otherwise, 
at the time or prior to the organization of such district, without regard 
to whether said distribution system, or any portion thereof belongs to the 


district or to the owner of lands served by said district. 
History: En. Sec. 2, Ch. 63, L. 1935. 
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7207.3. Right of commissioners to enter on land. In carrying out the 
authority granted them by this act, it shall be lawful for boards of commis- 
sioners of irrigation districts to enter upon the lands of any user of water 
supplied by said district, for the purpose of installing, adjusting or regu- 
lating head gates, lock boxes or other devices for regulating the flow of 
water or apportioning the equitable distribution thereof. 


History: En. Sec. 3, Ch. 63, L. 1935. 


7207.4. Penalty for interfering with commissioners or with distribution 
system. Any person who shall in any manner interfere with the com- 
missioners of an irrigation district, or their lawful agent or employee in 
the carrying out of the powers conferred by this act, or who shall change 
or tamper with any lock box, head gate or other device for the apportion- 
ment or distribution of water, installed by or under the authority of such 
commissioners, or who shall in any manner obstruct or change the flow 
of water in the distribution system of any irrigation district without 
authority of the commissioners of the district, shall in the discretion of 
the commissioners, be subject to a forfeiture of his right to the delivery of 
water through the distribution system of the district, so long as such acts 
shall continue, and shall likewise be guilty of a misdemeanor and, on 
conviction, shall be punishable by a fine of not less than ten dollars ($10.00) 
nor more than one hundred dollars ($100.00), or by imprisonment in the 
county jail for not less than one (1) day nor more than thirty (30) days 
or by both such fine and imprisonment. 


History: En. Sec. 4, Ch. 63, L. 1935. 


7207.5. Power of commissioners to install and assess cost of distributing 
or measuring devices. Whenever, in the judgment of the commissioners 
of any irrigation district, it is necessary for the proper measurement, 
distribution or apportionment of the water of the district, to install lock 
boxes, head gates or other devices for the distribution of water at the 
point where any lateral is taken out of a main ditch or canal, or at a 
point where any sub-lateral is taken out of a lateral for further division 
or distribution of water, they shall have the authority to procure and install 
the same and to assess the cost thereof against the lands affected thereby. 


History: En. Sec. 5, Ch. 63, L. 1935. 
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7226.1. Refunding bonds—authorization for issuance. 

7226.2. Purpose of bonds—petition, requirements and contents of. 

7231. Provisions of existing laws applicable. 

7231.1. Limitation of actions attacking decrees—validation of districts and 
district acts. 


7208 | 7208. Limitations on debt-incurring power. The board of commis- 

Cited as Rem. sioners or other officers of the district shall have no power to incur any 

a | debt or liability whatever, either by issuing bonds or otherwise, except as 
provided in this act; and any debt or liability incurred in excess of such 
express provisions shall be and remain absolutely void, except that for 
the purpose of organization or for any of the immediate purposes of this 
act, or to make or purchase surveys, plans, and specifications, or for 
stream gauging and gathering data, or to make any repairs occasioned 
by any calamity or other unforeseen contingency, the board of commis- 
sioners may, in any one year, incur the indebtedness of as many dollars 
as there are acres in the district, and may cause warrants of the district 
to issue therefor, bearing interest at the rate not to exceed six per centum 
per annum. 


History: En. Sec. 38, Ch. 146, L. 1909; References 
amd. Sec. 1, Ch. 110, L. 1913; amd. Sec. 1, 
Ch. 127, L. 1913; re-en. Sec. 7208, R. C. M. 
1921. See also Sec. 7251. 


State et al. v. Board of Commissioners. 
et al., 89 M 37, 296 P 1. 


7209. Exemption of irrigation district property. The bonds issued 
under the provisions of this act, rights-of-way, ditches, flumes, pipe-lines, 
dams, water-rights, reservoirs, and other property of like character, belong- 
ing to any irrigation district, shall not be taxed for state, county, or 
municipal purposes. | 

History: En. Sec. 39, Ch. 146, L. 1909; to declare by this section that irrigation 
re-en. Sec. 7209, R. C. M. 1921. districts shall not be taxed for state, 
county or municipal purposes? Crow Creek 


Irr. Dist. v. Crittenden, 71 M 66, 72, 227 
Quaere: Had the legislature authority P 63. 


Operation and Effect 


7210 = 7210. Petition for bonds and action thereon. For the purpose of 

125 FQ CM. providing the necessary funds for constructing the necessary irrigation 

ee eanals and works, including drainage works, and works for the generation 
and distribution of electrical energy within said district, and acquiring 
the necessary property and rights therefor, and for the purpose of acquiring 
by purchase, or otherwise, waters, water rights, canals, reservoirs, reservoir 
sites, and irrigation works, drainage works, and works for the generation | 
and distribution of electrical energy constructed, or partially constructed, 
and for the purpose of meeting the expense theretofore incurred or to be 
thereafter incurred incident to such construction or inquisition of such 
works and property, including administrative, engineering and legal ex- 
penses, and for the assumption, as principal or guarantor, of indebtedness 
to the United States on account of district lands, and for the purpose of 
otherwise carrying out the provisions of this act, and of providing a 
sum sufficient to pay the interest on all of such bonds for five (5) years, 
or less, the board of commissioners of any district, heretofore or here- 
after organized under the provisions of this act, may authorize and issue 
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the negotiable coupon bonds of the district, as and in the manner hereinafter 
provided. A sum sufficient to redeem or pay all, or any portion, of the 
existing indebtedness of such district, evidenced by outstanding bonds, 
delinquent interest coupons and accrued interest, or warrants, together 
with all delinquent and accrued interest, whether such indebtedness be 
due or not due, or which has or may hereafter become payable at the option 
of the district, or by consent of the bondholders, or by any lawful means, 
may be included as a portion of the necessary funds for which said bonds 
are authorized and issued. 


No bonds provided for in this section shall be authorized or issued by 
or on behalf of any irrigation district organized hereunder, and no contract 
shall be made with the United States as in section 7174, provided, except 
upon a petition signed by at least sixty per centum (60%) in number and 
acreage of the holders of title or evidence of title to lands included within 
said district, or by seventy-five per centum (75%) in number and acreage 
of the holders of title or evidence of title to such lands who are residents 
of the county or counties in which lands of the district are situated. Such 
petition shall be addressed to the board of commissioners; shall set forth 
the aggregate amount of bonds to be issued, and the purpose or purposes 
thereof; shall have attached thereto an affidavit verifying the signatures 
to said petition; and shall be filed with the secretary of the board of 
commissioners. When bonds, however, are issued for the sole purpose 
of redeeming or paying the existing and outstanding bonds or warrants, 
or both, including delinquent and accrued interest, of such district, such 
bonds may be authorized and issued in the manner provided for by section 
7226.1 and 7226.2 of this code. 


Upon the filing of such petition, the board of commissioners shall, by 
appropriate order or resolution, authorize and direct the issuance of the 
bonds of the district to the amount and for the purpose or purposes 
specified in the petition, fix the numbers, denominations, and maturity 
or maturities of said bonds; specify the rate of interest thereon; and 
whether payable annually or semi-annually; designate the place of pay- 
ment of said bonds and the interest coupons, within or without the state 
of Montana; prescribe the form of said bonds and interest coupons to be 
attached thereto; and provide for the levy of a special tax, or assessment 
as in this act provided on all the lands in the district for the irrigation 
and benefit of which said district was organized and said bonds are issued, 
or said contract is to be made, sufficient in amount to pay the interest 
on and principal of said bonds when due and all amounts to be paid to 
the United States under any contract between the district and the United 
States, accompanying which bonds of the district have not been deposited 
with the United States as in section 7174 provided. If contract is to be 
made with the United States as in section 7174 provided, and bonds are not 
to be deposited with the United States in connection with such contract, 
the board of commissioners need not authorize the issuance of bonds, or 
if bonds are required in addition to such contract, may authorize bonds 
only for the amount needed in addition to such contract. Such order or 
resolution shall also provide for the confirmation proceedings in the district 
court hereinafter mentioned. 
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History: En. Sec. 40, Ch. 146, L. 1909; 
amd. Sec. 11, Ch. 145, L. 1915; amd. Sec. 
7, Ch. 153, L. 1917; amd. Sec. 5, Ch. 116, 
L. 1919; re-en. Sec. 7210, R. C. M. 1921; 
amd. Sec. 7, Ch. 157, L. 1923; amd. Sec. 1, 
Ch. 185, L. 1929. 


Effect of Final Judgment 


Upon its creation an irrigation district 
becomes absolute as an entity and has the 
power of issuing bonds against the lands 
embraced in its confines for the purpose of 
carrying out the provisions of the Act un- 
der which created, and if the board of 
commissioners orders bonds issued and no 
appeal is taken from the judgment of the 
district court confirming and ratifying the 
proceedings of the board, the judgment 
cannot thereafter be called in question in 
the absence of allegation and proof of 
fraud. Drake v. Schoregge et al., 85 M 94, 
100) 277-0. G27: 


Extent of Liability 


Held, that the irrigation district statute 
that the bonds of an irrigation district— 
a public corporation—create a general in- 
debtedness against the district in the sense 
that all the lands therein are taxable for 
the payment of the bonds and interest un- 
til the entire indebtedness is paid, and 
that therefore the lands of an owner who 
has paid his assessment are not released 
from liability for further assessments made 
necessary by delinquencies of others, until 
the bonded indebtedness with interest is 
discharged in full. Cosman v. Chestnut 
Valley Irr. Dist., 74 M 111, 114, 238 P 879. 

Held, that in the collection of tax or as- 
sessment levied by an irrigation district 
for the payment of the interest on bonds 
issued by it, the county treasurer is not 
authorized to seize and sell personal prop- 
erty of a delinquent owner of lands with- 
in the district, but must proceed in the 
manner prescribed by Chapter 199 of the 
Political Code for the collection of state 
and county taxes made a lien upon real 
property. State v. Nicholson, 74 M 346, 
351, 240 P 837. 
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Confirmation by district court. 
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Operation and Effect 


In June, 1929, proceedings for the re- 
funding of irrigation district bonds were 
had under section 7210, R. C. M. 1921, as. 
amended by Chapter 157, Laws of 1923, 
providing for the authorization of such 
bonds in the mode prescribed by section 
7226, R. C. M. 1921, as amended by the 
same chapter. Section 7210 was amended 
by Chapter 185, Laws of 1929, which Act, 
however, did not become effective until 
July 1, 1929. Section 7226, R. C. M. 1921, 
was repealed by Chapter 155 of the 1929 
Laws and was not in effect when the bonds 
were authorized. Held, on appeal from a 
judgment dismissing an action to enjoin 
the issuance of the bonds, that the repeal 
of Section 7226, incorporated by reference 
in Section 7210, R. C. M. 1921, did not 
affect the latter section and that injune- 
tion was properly denied. Gustafson v. 
Hammond Irr. Dist., 87 M 217, 219, 287 
P 640. 


Remedy for Enforcement 


While the law under which public bonds 
are issued becomes as much a part of the 
contract with the bondholders as though 
incorporated in the bonds, the legislature 
may by subsequent statutes change the 
remedy given them to enforce payment, 
provided the new remedy is as efficacious 
as the one afforded under the original Act; 
otherwise the obligations of the contract 
would be impaired contrary to the provi- 
sions of section 10, Article I, of the federal 
Constitution. State et al. v. Board of Com- 
missioners et al., 89 M 37, 80, 296 P 1. 


References 


Cited or applied as section 40, chapter 
146, Laws of 1909, before amendment, in 
O’Neill v. Yellowstone Irr. Dist., 44 M 492, 
508, 121 P 283; Crow Creek Ivr. Dist. v. 
Crittenden, 71 M 66, 71, 227 P 63; In re Fort 
Shaw Irr. Dist., 81 M 170, 176, 261 P 962; 
Tomich v. Union Trust Co., 31 F 2d 515. 


Within ten (10) days after the 


adoption of the order of resolution mentioned in the preceding section, 
the board of commissioners shall file a petition in the district court of 
the judicial district wherein is located the office of said board, to de- 
termine the validity of the proceedings had relative to the issuance of 
said bonds and to the levy of said special tax or assessment. 

Such action shall be in the nature of a proceeding in rem, and jurisdic- 
tion of all parties interested shall be had by notice given as hereinafter 
provided. Such petition shall set forth (1) generally, the establishment 
and organization of the district; (2) a certified copy of the petition 
mentioned in the preceding section; (3) a certified copy of the order or 
resolution mentioned in the preceding section; (4) a prayer for the con- 
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firmation of the proceedings of the board stated in the petition, and for 
the confirmation of the bond issue and the special tax or assessment levied 
to pay the bonds and interest thereon. Upon the filing of said petition 
in the district court, the court or judge thereof shall fix the time for the 
hearing of said petition, which shall not be less than fifteen (15) days 
from the date of filing the petition in said court, and shall order the clerk 
of the court to give notice of the filing of said petition and the date of 
the hearing thereon, by publication at least once a week for two calendar 
weeks in a newspaper published or of general circulation in the county 
where the office of the board of commissioners of the district is situated, 
and also by posting a written or printed copy of such notice in at least 
three public places in each division of the district, the first of such publi- 
cations and such posting to be not less than fifteen (15) days prior to 
the date fixed for said hearing. 

Said notice shall state the substance of the petition and the time and 
place fixed for the hearing thereon, and that any person interested in or 
whose rights may be affected by the issuance or sale of said bonds, or 
the levy of said special tax or assessment, or the proceedings had or to 
be had by the said board of commissioners with respect to said matters, may, 
on or before the day fixed for the hearing of said petition, demur to or 
answer said petition, and may appear at said hearing and contest the 
granting of the prayer of said petition, and the entry of any order of 
confirmation pursuant thereto. 

Any person interested in or whose rights may be affected by the 
issuance or sale of said bonds, or the levy of said special tax or assessment, 
or the proceedings had or to be had by the board of commissioners of the 
district in connection with said matters, and the entry of any order of 
confirmation pursuant thereto, may enter his appearance in such proceed- 
ings and demur to or answer said petion and contest the granting of the 
prayer of said petition. 

The provisions of the Code of Civil Procedure respecting the demurrer 
or answer to a verified complaint shall be applicable to a demurrer or 
answer to said petition. The persons so demurring to or answering said 
petition shall be the defendants in the proceeding, and the board of com- 
missioners shall be the plaintiff. Every material statement of the petition, 
not specifically controverted by the answer, shall be taken as true, and every 
holder of title or evidence of title to lands included in the district failing 
to answer or demur to the petition shall be deemed to admit as true all 
the material statements hereof. The procedure in such action shall be 
determined by the Code of Civil Procedure. 

Upon the hearing the district court shall find and determine whether 
the provisions and requirements of the preceding section have been complied 
with, and notice of the filing of the petition in the district court and of 
the time and place of the hearing thereon has been duly given for the 
time and in the manner herein prescribed, and shall have power and juris- 
diction to examine and determine the regularity, legality, and validity 
of the proceedings had preliminary and relative to the issuance of the 
bonds, and the levy of the special tax or assessment in the petition men- 
tioned, and the legality and validity of said bonds and special tax or 
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assessment, and any and all actions taken by the board of commissioners 
in connection with said matters, and shall hear all objections filed to 
said proceedings, or any part thereof, or to the issuance of said bonds, 
or the levy of the said special tax or assessment or any portion thereof. 
The court, in inquiring into the regularity, legality, and validity of said 
proceedings, shall disregard any error, omission, or other irregularity 
which does not affect the substantial rights of the parties to said pro- 
ceedings. The court may ratify, approve, and confirm said proceedings 
in whole or in part, and may ratify, approve, and confirm said bonds and 
special tax or assessment, and enter its judgment or decree accordingly. 
From any such judgment or decree an appeal may be taken to the supreme 
court at any time within ten (10) days from the entry of such judgment 
or decree. Such appeal shall be taken, perfected, and heard in the manner 
preseribed by the Code of Civil Procedure covering appeals from district 
courts to the supreme court. If no such appeal be taken within‘the time 
aforesaid, or if taken and the judgment or decree of the district court be 
affirmed by the supreme court, such judgment or decree shall be forever 
conclusive upon all the world as to the validity of such bonds and said 
special tax or assessment, and the same shall never be called into question 
in any court in the state. The costs of said proceedings shall be allowed 


or apportioned between the parties in the discretion of the court. 


History: En. Sec. 41, Ch. 146, L. 1909; 
re-en. Sec. 7211, R. C. M. 1921; amd. Sec. 
1, Ch. 161, L. 1923; amd. Sec. 2, Ch. 185, 
L. 1929. 


Appearance by Objectors 


Held, in a proceeding instituted by the 
commissioners of an irrigation district un- 
der section 7210, et seq., R. C. M. 1921, as 
amended, to secure confirmation of a con- 
templated contract with the United States 
to take over irrigation works constructed 
by the federal government and to raise the 
necessary funds by assessments upon the 
irrigable lands in the district, that in view 
of the rather vague procedure outlined 
in this section, as amended by section 1 
of Chapter 161, Laws of 1923, as to what 
shall constitute an appearance by objecting 
owners, their verified objections, which in 
effect are answers by way of confession 
and avoidance, were properly treated as 
answers. In re Fort Shaw Irr. Dist., 81 M 
170, 176 et seq., 261 P 962. 


Effect of Confirmation 


In the absence of fraud in the proceed- 
ings, the order of the district court estab- 
lishing the district, and that directing the 
issuance of bonds, are, unless appeals be 
taken from said orders within the pre- 
scribed time, res adjudicata, and constitute 
an estoppel against thereafter litigating 
the validity of district bonds. O’Neill v. 
Yellowstone Irr. Dist., 44 M 492, 511, 121 
P 2838. 


Upon its creation an irrigation district 


becomes absolute as an entity and has 


the power of issuing bonds against the 
lands embraced in its confines for the pur- 
pose of carrying out the provisions of the 
Act under which created, and if the board 
of commissioners orders bonds issued and 
no appeal is taken from the judgment of 
the district court confirming and ratifying 
the proceedings of the board, the judgment 
cannot thereafter be called in question in 
the absence of allegation and proof of 
fraud. Drake v. Schoregge et al., 85 M 
94, 102, 277 P 627. 


Effect of Failure to Appeal 


Landowners and mortgagees of land in 
district, who did not appeal from order 
and decree ratifying, approving, and con- 
firming issuance of bonds for irrigation 
district under section 7210 and this sec- 
tion, were concluded thereby, and cannot 
question decree in suit to enjoin payment 
of bonds and collection of taxes for pay- 
ment thereof. Tomich v. Union Trust Co., 
5 ee OTe Mt a 


Effect of Failure to Object or Contest 


Landowner, whose land was described in 
petition for organization of irrigation dis- 
trict under sections 7167-7171, and for is- 
suance of bonds under section 7210 and 
this section, and who had notice of pro- 
ceedings, but did not appear at hearing 
and object to inclusion of his land, could 
not question court’s conclusion collaterally 
in suit to enjoin collection or payment of 
bonds issued, and to enjoin collection of 
taxes for payment thereof. Tomich v. 
Union Trust Co., 31 F. 2d 515. 
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Pleading 


Plaintiff’s allegations that there existed, 


an encumbrance on land within an irriga- 
tion district by virtue of a bond issue and 
that such issue had been regularly made, 
levied and issued were mere legal conclu- 
sicns; to show the validity of the bond is- 
sue, proper pleading required a showing 
that the district court had made an order 
of confirmation, which, if made, may be 
alleged as “having been duly given and 
made,” under section 9169, R. C. M. 1921. 
Clark v. Demers, 78 M 287, 291, 254 P 162. 


IRRIGATION DISTRICTS 


1212 


a resolution passed the commissioners of 
an irrigation district for the execution of 
a contract with the United States to take 
over federal irrigation works, instituted 
pursuant to the provisions of this section, 
the question whether nonirrigable lands 
were subject to the contemplated tax levy 
was not one presented for determination 
and may not be considered on appeal, it 
being presumed that when the levy is 
made only irrigable lands will be included 
within the assessment. In re Fort Shaw 
Irr. Dist., 81 M 170, 176 et seq., 261 P 962. 


References 


What may be Considered on Appeal 


In a proceeding for the confirmation of 


State et al. v. Board of Commissioners 
et. al., 89 M 37, 105, 296 P 1. 


.7212. Details relating to bonds. All bonds issued under the provisions 
of this act shall be payable in gold coin of the United States, of the 
standard weight and fineness existing at the time of the issue; and shall 
run for a period not longer than forty years from their date, but may 
contain a clause providing for their prior redemption and payment, at 
the option of the board of commissioners of the district, on any interest 
payment date after five years from their date. Instead of straight maturity 
bonds, bonds may be issued to mature serially at such times and in such 
amounts as ‘the board of commissioners shall determine, but no bonds so 
issued shall run for a longer period than forty years from date of issue. 
Said bonds shall bear interest from their date until paid at a rate not to 
exceed six per centum per annum, payable annually or semi-annually, the 
instalments of interest to date of maturity of principal to be evidenced 
by appropriate coupons attached to each bond. Said bonds and interest 
coupons shall be payable at such place or places, within or without the 
state of Montana, as the board of commissioners shall prescribe. Such 
bonds shall be of such denomination or denominations, and in such form, 
as the board of commissioners shall prescribe. An issue of bonds is hereby 
defined to be all the bonds issued in accordance with a resolution or order 
of the board of commissioners. Each issue of the bonds of a district shall 
be numbered consecutively as authorized, and the bonds of each issue shall 
be numbered consecutively. The board of commissioners shall fix the date 
of said bonds, or may divide any issue into two or more divisions and 
fix different dates for the bonds of each respective division. The date 
of any bond must be subsequent to the order or resolution authorizing 
it and prior to its delivery to a purchaser from the district. 


All bonds issued hereunder shall be signed by the president and attested 
by the secretary of the board under the corporate seal of the district, and 
each of the interest coupons to be attached to said bonds shall be executed 
by the original or engraved or lithographed facsimile signatures of said 
president and secretary. Each bond shall be signed, and each interest 
coupon shall be executed, by the president and secretary of the board of 
commissioners who may be in office at the date of said bond and coupons, 
or at any time thereafter prior to the delivery of said bond to the purchaser 
thereof from the district. 
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The board of commissioners may provide for the registration of bonds 
in their discretion. The secretary of the board of commissioners and county 
treasurer, each shall keep a record of the bonds sold, or otherwise disposed 
of, their date, number, amount, maturity, or maturities, to whom sold, 
rate of interest, and the place or places of payment thereof. 
History: En. Sec. 42, Ch. 146, L. 1909; 
amd. Sec. 1, Ch. 17, Ex. L. 1919; re-en. 


Sec. 7212, R. C. M. 1921; amd. Sec. 3, Ch. 
157, L. 1923. 


References 


Cited or applied as section 42, chapter 
146, Laws of 1909, before amendment, in 
O’Neill v. Yellowstone Irr. Dist., 44 M 492, 
513, 121 P 283. 


7213. Liens of bonds. All bonds issued hereunder, and all amounts 
to be paid to the United States under any contract between the districl. 
and the United States, accompanying which bonds of the district have 
not been deposited with the United States as in section 7174 provided, 
shall be a lien upon all the lands originally or at any time included in the 
district for the irrigation and benefit of which said irrigation district was 
organized and said bonds were issued, and for the benefit of which such 
contract between the district and the United States was made, except 
upon such lands as may at any time be ineluded in such district on 
account of the exchange or substitution of water under the provisions of 
section 7206 of this act, if any there be; and all such lands shall be 
subject to a special tax or assessment for the payment of the interest on 
and principal of said bonds; and all amounts to be paid to the United 
States under any such contract between the district and the United States, 
and said special tax or assessment, shall constitute a first and prior lien 
on the land against which levied, to the same extent and with like force 
and effect as taxes levied for state and county purposes. 

History: En. Sec. 43, Ch. 146, L. 1909; guished by the tax deed issued to the coun- 


amd. Sec. 12, Ch. 145, L. 1915; amd. Sec. 
8, Ch. 153, L. 1917; amd. Sec. 8, Ch. 116, 
L. 1919; re-en. Sec. 7213, R. C. M. 1921. 


Operation and Effect 


Held, that this section, making bonds is- 
sued by an irrigation district a lien upon 
ali the lands in the district, thereby 
ereated a lien which constitutes an en- 
cumbrance against them, within the mean- 
ing of the term “encumbrance” as used 
in section 2215, R. C. M. 1921, providing 
that a tax deed conveys to the grantee ab- 
solute title “free of all encumbrances.” 
State et al. v. Board of Commissioners et 
al., 89 M 37, 74 et seq., 296 P 1. 

Id. Held, that bonds issued by an irri- 
gation district are not a general obligation 
of the district but are a charge against 
the lands within it (overruling Cosman v. 
Chestnut Valley Irrigation District, 74 M 
111); that the lien of the bonds created 
by this section against the lands in the dis- 
trict sold for delinquent taxes, is extin- 


7214. Sale of bonds—cancellation of unused bonds. 


ty and that the purchaser from the county 
takes title free of the lien of the bonds; 
that delinquent assessments for the pay- 
ment of the bonds and interest may not be 
included in future assessments made 
against other lands in the district, the 
lands sold, however, remaining liable to 
assessments for maintenance and repairs. 
(My. Justice Galen dissenting as to the 
holding that the bonds are not a een 
obligation of the district.) 


References 


Cited or applied as section 43, chapter 
146, Laws of 1909, before amendment, in 
O’Neill v. Yellowstone Irr. Dist., 44 M 492, 
513, 121 P 283; Cosman v. Chestnut Valley 
Irr. Dist., 74 M 111, 114 et seq., 238 P 879; 
State v. Nicholson, 74 M 346, 351, 240 P 
837; Drake v. Schoregge et al., 85 M 94, 
100, 277 P 627; State ex rel. Malott v. 
Cascade Co., 94 M 394, 398 et seq., 22 P 
2d 811; Weinstein v. Black Diamond 8. 8S 
Corporation, 31 F. 2d 519. 


Bonds issued 


under the provisions of this act shall be issued, negotiated, and sold by 
or under the direction of the board of commissioners, but shall never be 
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sold for less than ninety per cent. of their par value and accrued interest 
thereon to date of delivery. The said board may sell said bonds from time to 
time in such quantities as may be necessary and most advantageous to 
raise money for the purposes for which said bonds were issued. 

Before making any sale the board shall, at a meeting by resolution, 
declare its intention to sell a specified amount of the bonds, and the day 
and hour and place of such sale, and shall cause such resolution to be 
entered in the minutes, and notice of the sale to be given, by publication 
thereof at least once a week for three successive calendar weeks in some 
newspaper in the county where the office of the board of commissioners 
is located, and in any other newspaper within or without the state at its 
discretion. The notice shall state that sealed proposals will be received 
by the board at its office, for the purchase of bonds, till the day and 
hour named in the resolution. At the time appointed the board shall 
open the proposals and award the purchase of the bonds, or any portion 
or portions thereof, to the highest responsible bidder or bidders; provided, 
however, that said board may reject any or all bids. In case no award 
is made, the board thereafter may either readvertise said bonds, or any 
part thereof, for sale or sell the same, or any part thereof, at private sale. 
‘Coupons evidencing unearned interest shall be detached and cancelled. 

Any bonds issued hereunder may, in the diseretion of the board of 
commissioners, be issued direct in payment and satisfaction of the contract 
or purchase price of any irrigation works, canals, water, water rights, 
or other property constructed or acquired by or for the district, or may 
be deposited with the United States as in section 7174 provided. 

Any bonds which may have been authorized but which have not -been 
‘sold or deposited as security for funds advanced or to be advanced, and 
against which the state, United States, or any other person, firm or corpora- 
tion shall have no elaim to or equity in, may be cancelled by the board 
of commissioners by appropriate resolution or order, and after the ecan- 
eellation of said bonds the same shall not be sold or otherwise disposed 
of and shall be invalid and of no effect, and the board shall have no 
authority to replace such cancelled bonds without an authorization from 
the members of the district similar to that which provided for their 
issuance. 


History: En. Sec. 44, Ch. 146, L. 1909; 
amd. Sec. 138, Ch. 145, L. 1919; re-en. Sec. 
7214, R. C. M. 1921; amd. Sec. 9, Ch. 157, 
L. 1923. 


Operation and Effect 


Held, that Chapter 28, Laws of 1923, 
providing that the state, municipal cor- 
porations or districts in issuing bonds shall 
give preference to amortization bonds and 
accept serial bonds only when the former 
cannot be negotiated to good advantage, 1s 
inapplicable to the issuance of irrigation 
district bonds, and the provisions of the ir- 
rigation law (Sees. 7210-7212 and 7214, 
R. C. M. 1921), dealing with the subject 
specially, are controlling. Walden v. Bit- 
ter Root Irr. Dist., 68 M 281, 293, 217 P 


— 646. 


Transfer of bonds of irrigation district, 
in which interest coupons remained on 
bond, not canceled, and unearned portion 
of them was repaid to district by ‘trans- 
feree, held proper procedure, under this 
section, requiring that irrigation district 
bonds should never be sold at less than 
90 per cent. of value “and accrued interest 
thereon to date of delivery.” American 
Surety Co. v. Cove Irr. Dist., 24 F. 2d 18. 


References 


Cited or applied as section 44, chapter 
146, Laws of 1909, before amendment, in 
O’Neill v. Yellowstone Irr. Dist., 44 M 492, 
513, 121 P 283; State v. Board of County 
Commrs., 86 M 595, 600, 285 P 932. 
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7215. Delivery of bonds——disposition of proceeds. In the event that 
bonds are sold for cash, they shall be delivered by the board of commis- 
sioners to the county treasurer of the county wherein the office of the 
district is located, who shall deliver them to the purchaser upon receipt 
of the purchase price therefor, and after making a complete record of the 
same. Delivery of the bonds sold may be made by the county treasurer 
to the purchaser at any place or places within or without the state of 
Montana, and said county treasurer may receive the proceeds of the sale 
of said bonds at said place or places of delivery. The county treasurer 
shall thereupon place the proceeds of said sale to the credit of said district; 
and the same shall be paid out by the county treasurer only upon the 
written order of the board of commissioners, signed by the president and 
secretary under the seal of the district. Said proceeds shall be expended 
for the purpose or purposes for which said bonds were issued, and for no: 
other. Provided, in case any portion of the funds realized from the sale 
of bonds are not needed immediately for the purpose for which said bonds. 
were issued, the board of commissioners whenever, in its judgment, the 
same may be to the best interests of the district, shall have the power and 
authority to direct the investment of such funds, or any portion thereof, 
in interest bearing securities of the United States, or of the state of Mon- 
tana, or in interest bearing certificates of deposit of national or state 
banks approved by the state superintendent of banks; provided, however, 
that in the event of such deposit said banks shall first furnish an indemnity 
bond to be approved by said board of commissioners and the state super- 
intendent of banks. The county treasurer shall transfer to the eredit 
of the district, and place to the credit of such fund or funds as the board 
of commissioners may direct, all interest received upon money or securities. 
of the district intrusted to his care. 


History: En. Sec. 45, Ch. 146, L. 1909; References 
re-en. Sec. 7215, R. C. M. 1921; amd. Sec. Crow Creek Irr. Dist. v. Crittenden, 71 
10, Ch. 157, L. 1923. M 66, 71, 227 P 63. 


7215.1. Amending or supplementing original contracts with United 
States—authorization—limitation. The board of commissioners of any irri- 
gation district established and organized under and by virtue of the laws 
of Montana, whenever deemed advisable and to the interests of the district, 
shall have the power and authority to enter into any contract with the 
United States supplementing or amending any original contract with the 
United States, said original contract having been entered into pursuant 
to the provisions of sections 7174, 7210, and 7211, provided, that such sup- 
plementary or amendatory contract does not increase the amount of the 
principal indebtedness of the district to the United States as it exists at 
the date of the supplementary or amendatory contract authorized under 
the provisions of section 7210. 


History: En. Sec. 1, Ch. 71, L. 1933. 


7215.2. Petition not necessary—board to authorize. In case any supple- 
mentary or amendatory contract shall be made with the United States 
hereunder, no petition as required by section 7210 shall be necessary, nor 
shall the board of commissioners of such irrigation district be required to 
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proceed under section 7211 for a judicial confirmation of the making of 
such contract and the terms thereof. It shall be sufficient in the ease of a 
contract made with the United States hereunder for the board of commis- 
sioners of any irrigation district to authorize the execution of the same 
by its president and secretary by appropriate resolution adopted at any 
regular or special meeting of said board of commissioners. 

History: En. Sec. 2, Ch. 71, L. 1933. 


7215.3. Ratification of supplementing or amending contracts. Any 
contract between the United States and any irrigation district heretofore 
made as a contract supplementing or amending any original contract be- 
tween the United States and any irrigation district, and which original 
contract was entered into pursuant to the laws of the state of Montana 
governing the making of a contract between the United States and an 
irrigation district, and which said supplementary or amendatory contract 
was not authorized by petition of the district landowners and thereafter 
judicially confirmed by a court of competent jurisdiction is hereby ratified, 
approved, and confirmed as a valid and subsisting contract of such irrigation 
district. 

History: En. Sec. 3, Ch. 71, L. 1933. 


7216-7225. Repealed—Chapter 185, laws of 1929. 
7226. Repealed—Chapter 155, laws of 1929. 


7226.1. Refunding bonds—authorization for issuance. Any irrigation 
district may issue refunding bonds; and all of the provisions of the Act 
relating to the creation, organization, government, management, control, 
operation, administration and dissolution of irrigation districts under 
the jurisdiction of the Public Service Commission of Montana, being sections 
3953 to 4025, as far as applicable and except as otherwise provided herein, 
shall apply to such refunding bonds and to the issuance thereof. 


History: En. Sec. 1, Ch. 155, L. 1929. References 
NOTE.—Sections 3953 to 4025 were re- Gustafson v. Hammond Irr. Dist., 87 M 
pealed by Ch. 75, laws of 1929. 217, 219, 287 P 640. 


7226.2. Purpose of bonds—petition, requirements and contents of. Any 
irrigation district may issue such refunding bonds for the purpose of 
redeeming or paying the indebtedness, or any portion thereof, of the 
district, whether represented by existing and outstanding bonds, interest 
coupons thereof, or warrants, or both, including accrued and unpaid interest 
on said bonds, coupons and warrants, and whether such indebtedness be 
due or not due, or which has or may hereafter become payable at the option 
of the district, or by consent bondholders. or warrant-holders, or both, 
or by any legal means, and whether such indebtedness be now existing or 
may hereafter be created, and there shall not be funds in the Treasury 
of such district available for the payment of the same. Such refunding 
bonds may be issued in one or more series. The petition for such refunding 
bonds signed, as required by law, by at least sixty per centum (60%) 
in number and acreage of the holders of title or evidence of title to the 
lands included within said district, addressed to the board of directors or 
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commissioners of the district, may contain the following specifications, 
in addition to the matters now required by law, viz.: 


(a) How many series of bonds shall be issued; and 


(b) The terms, conditions and liens of the said bonds, and the terms 
and conditions upon which each of said series of bonds shall be exchanged 
for outstanding bonds of said district, if the same are to be exchanged 
and not sold; and any such specifications when set forth in the said 
petition shall be controlling upon the said board of directors or commis- 
sioners. The petitioners shall set forth with particularity in such specifi- 
eations the contract of exchange to be made and they shall have power 
to include therein any term, requirement, grant, transfer of property or 
rights, covenant and condition whatsoever that shall be deemed by the 
said petitioners to be for the best interests of the said district; and that 
the board of directors or commissioners of the district shall have the power 
to authorize and direct the issuance of the said bonds accordingly, and 
to make any such contract, and to bind the irrigation district thereby. 

History: En. Sec. 2, Ch. 155, L. 1929. 


7227-7230. Repealed—Chapter 155, laws of 1929. 


7231. Provisions of existing laws applicable. That the provisions of 
sections 7215 and 72382 of this code, with reference to the disposition of 
the proceeds of bonds mentioned therein, and the levy and collection of a 
special tax or assessment for the payment of the principal and interest of 
such bonds, and the creation of a sinking fund, and the issuance of 
warrants for the payment of interest, and the investment of the funds in 
any sinking fund created, shall apply to the bonds issued hereunder, and 
all other provisions of chapter 146 of the session laws of Montana of 1909, 
as amended, with reference to the levy and collection of a special tax and 
assessment, not inconsistent or in conflict with the provisions of this act, 
shall apply to the bonds issued hereunder, the same as to the bonds men- 
tioned therein. 

History: En. Sec. 6, Ch. 252, L. 1921; re-en. Sec. 7231, R. C. M. 1921. 


7231.1. Limitation of actions attacking decrees—validation of districts 
and district acts. No suit, action or proceeding shall be brought in any 
court in this state attacking the validity or regularity of any order or decree 
of the court purporting to establish a district hereunder or correcting or 
amending any order or decree creating a district after the expiration of 
six months from the date of the recording of the order establishing the 
district or the order correcting or amending the same. All districts here- 
tofore established by order of the court and having a de facto existence 
of at least one year, are hereby declared to be valid and legally created 
subdivisions of the state, and the regularity and validity of the creation 
of such districts or of the proceedings had for the extension of the bound- 
aries thereof shall not be open to question in any court in this state, and 
all acts and proceedings of any such district and of its board of commis- 
sioners leading up to the authorization, issuance or sale of bonds or the 
proposed issuance or sale of bonds, are hereby legalized, ratified, confirmed 
and declared valid to all intents and purposes, and all such bonds whether 
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sold heretofore or hereafter are hereby legalized and declared to be valid 
and legal obligations of and against the irrigation district so issuing and 
selling the same, provided, that nothing in this section contained shall be 
deemed or construed to confirm, approve or validate any warrant issued, 


or disbursement made, or any contract entered into for the expenditure 


of money, by the board of commissioners on behalf of any district. 


History: En. Sec. 2, Ch. 54, L. 1923. 
Constitutionality 


This statute and Sec. 4024, R. C. M. 
1921, curing defects in the creation of 
irrigation districts, held not open to con- 
stitutional objections based on the pro- 
visions of section 13, Article XV, section 
27, Article III, section 23, Article V, and 
section 1, Article VIII, of the state Con- 
stitution, or the Fourteenth Amendment 
to the Constitution of the United States. 
State v. Board of County Commrs., 86 M 
595, 604, 285 P 932; Judith Basin Land 
Co. v. Fergus County, Mont., 50 F. 2d 792. 


Operation and Effect 


Held, that section 4024, R. C. M. 1921, 
and this section, validating proceedings 
theretofore had in the creation of irriga- 
tion districts, and in the authorization, is- 
suance and sale of bonds by them, can- 
not be given the effect of curing a want 
of jurisdiction over a land owner and his 
lands when his irrigated lands were in- 
eluded without his written consent and 


without an opportunity to be heard in op- 
position to their inclusion, due to failure 
of notice of the hearing on the petition 
for the creation of the district. Scilley 
v. Red Lodge-Rosebud Irr. Dist., 83 M 282, 
298, 272 P 543; Judith Basin Land Co. 
v. Fergus County, Mont., 50 F. 2d 792. 


Irregularities in the issuance of irriga- 
tion district bonds, such as that the judg- 
ment of the district court authorizing and 
confirming the bonds to be issued and the 
assessment or tax for their payment was 
never entered in the minutes of the court, 
that the meetings of the irrigation com- 
missioners were not held within the con- 
fines of the district, although within the 
county, and that the bonds were sold 
for less than ninety per cent. of their par 
value, held to have been cured by See. 
4024, R. C. M. 1921, and this section. 
State v. Board of County Commrs., 86 M 
595, 604, 285 P 932. 


References 


Drake v. Schoregge et al., 85 M 94, 105, 
277 P 627. 


CHAPTER 90 | 
IRRIGATION DISTRICTS—TAXES AND ASSESSMENTS 


Section 7232. 


Tax or assessment to pay bonds and interest. 
Added lands to pay proportional share of bonded indebtedness. 


Cancelation of assessment for federal projects on amendment of con- 
Assessments on federal contracts—district lying partly without state. 


Funds for payment of each series of bonds to be kept distinct. 


County commissioners to levy irrigation taxes and assessments, when. 


Proceedings where land struck off to county and not redeemed. 
Purchase by district of lands sold for delinquent taxes and assessments 


Purchase by district of lands sold at tax sale and tax sale certificates— 


7233. 
7234. All irrigable lands chargeable alike. 
7235. Annual tax levy—apportionment when tracts divided. 
7235.1. Determination of irrigable area. 
7235.2. Same. 
7235.3. 
tracts. 
7236. 
7237. Conclusiveness of tax or assessment. 
7238. 
7239. County treasurer as custodian of district funds. 
7240. Collection of taxes or assessments. 
7240.1. 
7241, Transmission of funds from other counties. 
7242. Delinquent sale—redemption. 
7243. Proceeds of sale. 
7244. Debenture certificates—assignment. 
7245. Redemption of lands sold. 
7246. Sale by county commissioners when land not redeemed. 
7247. 
7248. Duty of county treasurer. 
7248.1. 
—revolving fund for—credits and expenditures. 
7248.2. 
payment. 
7248.3. Issuance of tax deed. 
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7248.4. Sale by district of tax deed lands purchased. 

7248.5. Action to quiet title in district. 

7248.6. Powers of commissioners to purchase lands sold at tax sales, tax sale 
certificates, to operate lands—sale of lands—suit—quieting title—gen- 
eral powers. 

7248.7. Period of redemption—application for tax deed. 

7248.8. Application of act. 

7249. Liability of county treasurers. 

7250. Sale or transfer of lands. 


7232. Tax or assessment to pay bonds and interest. All bonds and 
the interest thereon issued hereunder, and all payments due or to become 
due to the United States under any contract between the district and the 
United States, accompanying which bonds of the district have not been ~ 
deposited with the United States as in section 7174 provided, shall be 
paid by revenue derived from a special tax or assessment levied as herein- 
after provided upon all the lands included in the district, except upon 
such lands as have been included in such district on account of the 
exchange or substitution of water under the provisions of section 7206, 
if any there be; and all the lands in the district at the time said bonds 
are issued, and all lands subsequently imcluded which are so chargeable 
under the provisions of this act, shall be and remain lable to be taxed 
and assessed for the payment of said bonds and interest, and all payments 
due or to become due to the United States under any contract between the 
district and the United States, accompanying which bonds of the district 
have not been deposited with the United States as in section 7174 provided. 

It shall be the duty of the board of commissioners of the district, in 
the order or resolution authorizing and directing the issuance of bonds 
of the district, mentioned in section 7210, to provide for the annual levy 
and collection of a special tax or assessment upon all the lands included 
in the district and subject to taxation and assessment as aforesaid, sufficient 
in amount to meet the interest on said bonds promptly when and as the 
same accrues, and to discharge the principal thereof at their maturity, or 
respective maturities, and to meet all payments due or to become due to 
the United States under any contract between the district and the United 
States, accompanying which bonds of the district have not been deposited 
with the United States as in section 7174 provided, at the times such 
payments by such contract become due and payable. Where straight 
maturity bonds are issued, it shall be the duty of the board of commis- 
sioners of the district to create and maintain a sinking-fund sufficient to 
pay and discharge said bonds at maturity. If said bonds shall be issued 
for twenty years or less, there shall be annually levied for such sinking- 
fund a special tax or assessment, as aforesaid, sufficient to produce a net 
amount represented by the quotient found by dividing the aggregate 
amount of the principal of the bonds by the number of years the bonds 
have to run; but if said bonds are issued for more than twenty years, 
then it shall not be necessary to levy a special tax or assessment for 
sinking-fund until the twentieth year prior to the maturity of the bonds, 
at which time and each year thereafter there shall be levied and collected 
a special tax or assessment sufficient to produce a net sum equal to one- 
twentieth part of the aggregate amount of the principal of the bonds. A 
certified copy of such resolution shall be filed with the clerk of the board 
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of county commissioners of each county in which the lands of the irrigation 
district lie, and the special tax or assessment therein provided for shall 
be levied and collected as hereinafter prescribed, and when so collected 
shall, by the county treasurer having custody of the funds of the district, 
be placed in a special fund and used solely for the payment of all amounts 
due or to become due to the United States under any contract between 
the district and the United States, accompanying which bonds of the 
district have not been deposited with the United States as in section 7174 
provided, and for the payment of the interest on and principal of said 
bonds when due, so long as any of said bonds or the interest coupons 
thereto appertaining remain outstanding and unpaid. In the event that 
for any reason any special tax or assessment hereinabove provided for 
eannot or shall not be levied and collected in time to meet any interest 
falling due on any bonds issued hereunder, then the board of commis- 
sioners shall have the power and authority, and it shall be their duty, to 
provide for and pay such interest when due, either out of any of the 
funds in hand in the treasury of the district not otherwise appropriated, 
or by warrants (which may bear interest at a rate not to exceed six per 
centum per annum) drawn against the next district tax or assessment 
levied or to be levied. Said warrants shall be in addition to those mentioned 
in section 7208. 

The board of commissioners shall have power and authority to direct 
the investment of the funds in any bond sinking-fund aforesaid, in interest- 
bearing securities, whenever in their judgment the same may be to the 
best interest of the district. But all such securities shall be converted into 
cash in time to meet the principal on the bonds, payable from such sinking- 
fund promptly at their maturity. 


History: En. Sec. 46, Ch. 146, L. 1909; 
amd. Sec. 14, Ch. 145, L. 1915; re-en. Sec. 
7232, R. C. M. 1921. 


Collection of Taxes 


Held, that in the collection of tax or 
assessment levied by an irrigation district 
for the payment of the interest on bonds 
issued by it, the county treasurer is not 
authorized to seize and sell personal prop- 
erty of a delinquent owner of lands within 
the district, but must proceed in the man- 
ner prescribed by Chapter 199 of the 
Political Code for the collection of state 
and county taxes made a lien upon real 
property. State v. Nicholson, 74 M 346, 
350, 240 P 837, 


Power to Levy Taxes 


An irrigation district organized under 
the laws of this state does exercise some 


governmental functions; for example, it 
may levy taxes (this section), which is 
the exercise of one of the highest preroga- 
tives of sovereignty. Crow Creek Irr. 
Dist. v. Crittenden, 71 M 66, 69, 227 P 63. 


Authority to issue irrigation bonds im- 
plies an authority to levy a tax to pay 
them. Judith Basin Irr. Dist. v. Malott, 
73 FB. 2d 142. 


References 


Cosman v. Chestnut Valley Irr. Dist., 74 
M 111, 112 et seq., 238 P 879; Drake v. 
Schoregge et al., 85 M 94, 100, 277 P 627; 
State et al. v. Board of Commissioners et 
al., 89 M 37, 80 et seq., 296 P 1; State ex 
rel, Malott v. Cascade Co., 94 M 394, 398 
et seq., 22 P 2d 811; Judith Basin Irr. 
Dist. v. Malott, 73 F. 2d 142. 


7233. Added lands to pay proportional share of bonded indebtedness. 


Where a district is extended after the construction of works of irrigation, 
including drainage works, to include other irrigable lands, such included 
lands shall be chargeable with such proportion of the bonded indebtedness 
incurred or authorized to be incurred by any district, and such proportion 
of the indebtedness incurred under any contract between the district and 
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the United States, accompanying which bonds of the district have not 
been deposited with the United States, as in section 7174 provided, as the 
district court shall order, as provided in sections 7189-7194 of this code; 
and the board of commissioners of the district shall provide for the levy 
of a special tax or assessment against such included lands on account of 
said bonds and the interest thereon; and on account of any payments 
under any contracts between the district and the United States, accom- 
panying which bonds of the district have not been deposited with the 
United States, as in section 7174 provided; and said special tax or assess- 
ment shall be levied and collected as and in the manner as the special 
tax assessment against the lands of the original district on account of 
the payments under any contract between the district and the United States, 
accompanying which bonds of the district have not been deposited with 
the United States, as in section 7174 provided, and on account of which 
said bonds and the interest thereon is provided for, levied, and collected; 
and upon the extending of any such district, the total of said bond indebted- 
ness, or indebtedness due to the United States, shall be reapportioned, 
spread, and equalized upon and over the entire area thereof, as provided 
in section 7218 of this code. 


History: En. Sec. 47, Ch. 146, L. 1909; amd. Sec. 15, Ch. 145, L. 1915; amd. Sec. 9, 
Ch. 153, L. 1917; amd. Sec. 7, Ch. 116, L. 1919; re-en. Sec. 7233, R. C. M. 1921. 


7234, All irrigable lands chargeable alike. All irrigable lands in each 
irrigation district, except such lands as have been included within such 
district on account of the exchange or substitution of water, under the 
provisions of section 7206, shall pay at the same rate for all purposes for 
which said lands are charged; and except that whenever water used for 
the irrigation of any lands within an irrigation district shall be obtained 
by pumping to different elevations, the cost of maintenance, operation, 
and pumping to each separate elevation shall be apportioned and levied 
upon the lands lying under the ditch or ditches running from that par- 
ticular elevation, in such manner as may be determined fair and equitable 
by the board of commissioners after considering the facts in each ease. 
Such apportionment shall be made by the board of commissioners and 
included each year in the assessment provided for by section 7235 of this 
code as amended. The amount of such assessment for maintenance, opera- 
tion, and pumping of water to each separate elevation, whenever there 
are different elevations, shall be determined by the board of commissioners. 
in such manner, and upon such notice to the persons interested in said 
district, as said board in its rules and regulations may provide; and 
provided further, that where contract shall have been made with the 
United States, the lands within the district, whether originally included 
or later annexed to the district, shall pay in accordance with the federal 
reclamation laws and the public notices, orders, and regulations issued 
thereunder, and in compliance with any contracts made by the United 
States with the owners of said lands; and in compliance further, with 
the contract between the districts and the United States; and provided fur- 
ther, that where the works necessary for the completed project shall be 
constructed progressively, over a period of years, and that where a portion 
of the lands within the district are or can be irrigated one year or more 
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before the completion of the entire project, then and in that case, such 
lands, so irrigated or that can be so irrigated through the built portion 
of the project, shall pay for the cost of operating that portion of the 
project serving them with irrigation water, and also shall pay such portion 
of the interest charges as its irrigable area bears to the irrigable area 
of the entire project; and in case of lands having appurtenant thereto 
a partial water right or partial rights in a system of irrigation other than 
that of the districts, the amounts payable shall be equitably ce 


History: En. Sec. 48, Ch. 146, L. 1909; References 


amd. Sec. 10, Ch. 153, L. 1917; amd. Sec. Cited or applied as section 48, chapter 
1, Ch. 158, L. 1921; re-en. Sec. 7234, R. C. M. 146, Laws of 1909, before amendment, in 
1921; amd. Sec. 18, Ch. 157, L. 1923; amd. Q’Neill v. Yellowstone Irr. Dist., 44 M 492, 
Sec. 1, Ch. 136, L. 1925. 508, 121 P 283; In re Gallatin Irrigation 
District, 48 M 605, 612, 140 P 92. 
State et al. v. Board of Commissioners 
et al., 89 M 37, 91, 296 P 1. 


7235. Annual tax levy—apportionment when tracts divided. On or 7225 
before the second Monday in July each year the board of commissioners [°3*° 4, 
of each irrigation district organized hereunder shall ascertain the total $¢¢.)?.% 
amount required to be raised in that year for the general administrative ‘ef 3275) 
expenses of the district, including the cost of maintenance and repairs, ??°5 ak 201 
and the total amount to be raised that year for interest on and principal--Mont. 
of the outstanding bonded or other indebtedness of the district, including 
any indebtedness incurred under any contract between the district and 
the United States accompanying which bonds of the district have not been 
deposited with the United States as in section 7174 provided, and shall 
levy against each forty-acre tract or fractional lot as designated by the 
United States public survey, or platted lot, if land is subdivided in lots and 
blocks (or where land shall be owned in less than forty-acre tracts or in 
less than the platted lot, then against each such tract) of land in the 
district, that portion of the said respective total amounts so to be raised 
which the total irrigable area of any such tract bears to the total irrigable 
area of the lands in the district, so that each acre of irrigable land in 
the district shall be assessed and required to pay the same amount as every 
other acre of irrigable land therein, unless otherwise specifically provided. 


In the event that the ownership of any such forty-acre tract, or other 
subdivision of land in the district, shall be divided after a special tax 
or assessment against the same has been levied, each or either of the owners 
of such tract or subdivisions shall be entitled to have such special tax or 
assessment equitably apportioned to and against said divisions of such 
tract or subdivisions, so that each owner shall be enabled to pay such special 
tax or assessment against his portion of such tract or subdivision, and have 
the same discharged from the len thereof. 


Not more than four dollars per acre, against each irrigable acre of land 
in the district, shall be levied in any one year on aceount of administrative 
expenses and cost of maintenance and repairs, but this provision shall not 
invalidate any warrant lawfully issued or to be issued; provided, however, 
that this limitation shall not apply to any district supplying water by means. 
of any system other than a gravity system. 


647 


ACQUISITION OF PROPERTY Ch. 90 


7235.1 

Whenever the board of commissioners has provided for the payment 
of any indebtedness of the district by levy of a special tax or assessment, 
and thereafter makes provision for the payment of said indebtedness by 
the issuance of bonds, said board may cancel any portion or all of said 
levy theretofore made to raise funds to pay said indebtedness; and when- 
ever said board has provided for the payment of any indebtedness of the 
district by the authorization of bonds and the levy of a special tax or assess- 
ment to pay the principal of and interest on said bonds, and thereafter 
eancels said issue of bonds as provided for in sections 7214 and 7230 of 
this code, as amended, said board may eancel any portion or all of said 
levy theretofore made to raise funds to pay the principal of or interest 
on said bonds so cancelled, and refund to the respective persons paying 
the same the funds, if any, in the custody of the county treasurer collected 
for the purpose of meeting the principal of and interest on such bonds so 
cancelled. 

Any land or lands which may for any reason have escaped assessment 
in any previous year or years may be assessed or listed for the omitted years 
and omitted charges, in any subsequent year at the time of the making of 
the assessment in and for such subsequent year, but no such assessment shall 
be made later than three years after the occurrence of such omission. 


History: En. Sec. 49, Ch. 146, L. 1909; 
amd. Sec. 16, Ch. 145, L. 1915; amd. Sec. 1, 
Ch. 148, L. 1921; re-en. Sec. 7235, R. C. M. 
1921; amd. Sec. 19, Ch. 157, L. 1923. 


Apportionment of Assessments 


Held, that the apportionment of assess- 
ments for administrative expenses, mainte- 
nance, repairs, ete., of an irrigation dis- 
trict on the basis of the irrigable area in 
each tract of land of forty acres or less, 
prescribed by this section, is neither un- 
reasonable nor arbitrary, in view of the 
fact that that method has had the bene- 
fit of long experience in other states and 
the consensus of opinion is that no fairer 
method has been devised. Walden v. Bit- 
ter Root Irr. Dist., 68 M 281, 290, 291, 217 
P 646. 


Authority to Tax 
Held, as to the contention that if prop- 


7235.1. Determination of irrigable area. 


erty of irrigation districts is exempt from 
taxation, they are without power to raise 
or expend money for the payment of 
taxes, that provision made by this section, 
for the raising of revenue for the mainte- 
nance and operation of such districts is 
sufficiently broad to enable them to meet 
exactions of the taxing power of the — 
state. Buffalo Rapids Irr. Dist. v. Col- 
leran, 85 M 466, 480, 279 P 369. 


Ordinary Running Expenses 


Ordinary overhead or running expenses 
of a district are to be met by an annual 
levy of taxes. In re Gallatin Irrigation 
District, 48 M 605, 612, 140 P 92. 


References 
Drake v. Schoregge et al., 85 M 94, 103, 


. 277 P 627; State ex rel. Malott v. Cascade 


Co., 94 M 394, 414, 22 P 2d 811. 


Tor the purpose of determin- 


ing the number of acres of irrigable lands in each forty-acre tract or 
fractional lot as designated by the United States public survey, or platted 
lot, if land is subdivided in lots and blocks (or where land shall be owned 
in less than forty-acre tracts or in less than the platted lot, then against 
each such tract) of land in the district, the board of commissioners of 
any irrigation district organized hereunder, whenever deemed advisable 
‘and at any time except as otherwise provided, may cause a careful topo- 
graphical survey and map of said lands to be made, as well as a specific 
examination of the character of the soil of each such tract. Upon com- 
pletion of such survey and maps, and examination, the board shall give 
notice that at a meeting of said board, to be held at the office of the board 
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on a day to be fixed in said notice, said board will determine the irrigable 
area of each such tract of land in the district and that it will hear and 
consider any objection on the part of any land owner in the district to 
such determination and to adjustment of the irrigable area of said district 
or of any lands within any tract or subdivision thereof. It shall not be 
necessary to describe said tracts in said notice. Such notice shall be given 
by publication, once a week for two successive calendar weeks, in a news- 
paper of general circulation in the county where the office of the board 
is located, and where lands of any irrigation district lie in more than one 
eounty, such notice shall also be published in a newspaper or newspapers 
of general circulation in each such county. The last publication of said 
notice shall be at least five days prior to the date fixed for said meeting. 

At such meeting, the board shall proceed to determine and fix the 
number of acres in each tract or subdivision irrigable from the works or 
proposed works of the district, and shall hear all persons interested who 
may appear, and shall continue in session from day to day (exclusive 
of Sundays and legal holidays) as long as may be necessary and until said 
determination of irrigable area shall have been completed. The board 
shall hear all evidence offered, including maps and surveys caused to be 
prepared by it as well as maps and surveys prepared by any owner of 
lands. Upon such determination, the irrigable area so fixed shall become, 
and thereafter be, the acreage upon which any special tax or assessment 
shall be levied, and each irrigable acre shall pay at the same rate as every 
other acre of irrigable land in said district shall pay; and any special tax 
or assessment levied for any purpose shall be a hen upon the entire forty- 
acre tract or fractional lot as designated by the United States public survey, 
or platted lot, if land is subdivided in lots and blocks (or where land shall 
be owned in less than forty-acre tracts or in less than the platted lot, then 
against each such tract) of land in the district of which said irrigable 
area forms a part, and said lien shall attach to said entire tract as of the 
first Monday of March in the year in which said special tax or assessment 
is levied. 

Upon completing such determination, the board shall fix, by appropriate 
resolution or order, the total acreage and the irrigable acreage of each 
such tract or subdivision, and shall cause to be prepared a list of all lands 
in said district, which list shall contain an accurate description of each 
such forty-acre tract or fractional lot as designated by the United States 
public survey, or platted lot, if land is subdivided in lots and blocks (or 
where land shall be owned in less than forty-acre tracts or in less than 
the platted lot, then against each such tract) of land in said district, the 
total acreage and the number of irrigable acres therein as so fixed and 
determined, and the name of the owner, or holder of title or evidence of 
title thereof, ascertained as provided in section 7166 of this code. Such 
list, when completed and adopted, shall be filed in the office of the board 
of commissioners and shall remain there for public inspection. A certified 
eopy of such resolution and list shall be filed with the county clerk and 
recorder of each county in which any portion of the lands in said district 
are situated; provided, however, there shall be omitted from such copy 
lands not situated in the county in which such copy is filed. 
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No special tax or assessment shall be levied against any forty-acre tract, 
or fractional lot as designated by the United States public survey, or 
platted lot, if land is subdivided in lots and blocks (or where lands shall 
be owned in less than forty-acre tracts or in less than the platted lot, then 
against each such tract) found by said board to contain no irrigable land; 
nor shall any len created after the order of determination herein provided 
for attach to any such tract, nor shall the owner, or owners, of any tract 
or tracts have any vote or votes in any proceeding or election under the 
provisions of Chapter 146 of the Laws of 1909, or any amendment thereof, 
or act supplementary thereto, after the making of such order, unless his 
said land, or a portion thereof, be found by said board to contain an area 
irrigable from the works, or proposed works, of said district. 

Upon the determination provided for in this section, the board of com- 
missioners shall have the power to refund any taxes paid, or cancel any 
unpaid taxes or assessments, levied upon an acreage in excess of that so 
fixed by said order of determination, and where necessary, may issue 
warrants therefor. 

Within sixty days after such resolution adopting said list, the board 
of commissioners may petition the district court’ for confirmation of their 
acts in determining the irrigable area, as aforesaid, and in refunding or 
eancelling any taxes or assessments. The majority in number and acreage 
of the holders of title or evidence of title to lands in said district, ascer- 
tained as in this act provided, may, likewise, within such sixty-day period, 
petition the district court for review of the actions of the board of com- 
missioners. But one of such proceedings, if prosecuted to determination, 
shall be exclusive of the other. Upon such proceeding, the court may order 
any assessment of taxes upon any land or lands to be reduced or raised 
according to the irrigable area as found by the court, or taxes previously 
levied upon any area shown to be excessive, to be refunded or cancelled. 
The provisions of section 7189 of this code, regarding the procedure as 
well as the right and time to appeal, shall apply to any proceeding instituted 
in pursuance of the provisions of this section; provided, however, that 
nothing in this section shall be deemed or construed to affect or impair 
the lien of any bonds issued by the district; and provided, further, that if 
eonfirmation proceedings are held and a certified copy of the order of 
eonfirmation be filed with the county clerk and recorder of the county 
in which any portion of said lands is situated, it shall not be necessary 
to file in said office the certified copy of the resolution and order of the 
board, or of the list, hereinabove provided for. Provided, however, that 
where districts have been established in order to co-operate with the 
United States under the federal reclamation laws heretofore or hereafter 
enacted, or under any act of congress, which shall permit of the performance 
by the United States of work in this state, for the purposes of construction of 
irrigation works, including drainage works, or for purchase, extension, 
operation, or maintenance of construction works, or for the assumption as 
principal or guarantor, of indebtedness to the United States on account of 
district laws, the determination of the irrigable area of the lands in said 
district may be made by the said board of commissioners in the manner in 
this section provided or by the United States at the option of the latter, 
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and, if the United States determines the irrigable. area, the proceeding for 
the apportionment and distribution of the costs of the proposed works 


or improvements, hereinafter provided for in section 7235.2 shall not be 


had. 
History: En. Sec. 20, Ch. 157, L. 1923. 


Operation and Effect 


This section providing that no special 
assessment shall be levied for irrigation 
district purposes against any forty-acre 
tract found by the board of commission- 
ers not to contain any irrigable land, etce., 


held to apply only to bonds issued after 
the irrigable area of the district shall 
have been determined and therefore does 
not have reference to bonded obligations 
incurred prior to the order excluding non- 
irrigable lands from the district as or- 
anized. Drake v. Schoregge et al., 85 
M 94, 277 P 627. 


7235.2, Same. Whenever a petition for the issuance of bonds of any 
irrigation district organized hereunder shall have been filed, as herein- 
before in section 7210 of this code provided, the board of commissioners 
of such district shall examine, or cause to be examined, each forty-acre 
tract or fractional lot as designated by the United States public survey, 
or platted lot, if land is subdivided in lots and blocks (or where land 
shall be owned in less than forty-acre tracts or in less than the platted lot, 
then against each such tract) of land in said district, and cause a careful 
topographical survey and map to be made, in the manner provided for 
in section 7235.1. Upon such examination, the board shall determine the 
number of irrigable acres in each such tract; and shall apportion and dis- 
tribute the cost of the works or improvements for which said bonds are to 
be issued, over the tracts within said district according to the irrigable 
area in each of said tracts or subdivisions, so that each such irrigable 
acre shall be required to bear the same burden of such costs as each other 
irrigable acre in said district, and the special tax or assessment levied to 
meet the principal of and interest on said bonds so authorized, shall become 
a lien upon the entire tract of which such irrigable area forms a part or 
portion as of the first Monday in March of the year in which such special 
tax or assessment is levied, and the number of irrigable acres in each such 
tract as so determined shall not be diminished but may be increased during 
the term for which any such bonds may be issued or until the bonds shall 
be liquidated in full. 

Provided, however, that if a proceeding for the determination, in whole 
or in part, of the irrigable area of the lands in said district has already 
been had, or a topographical survey or maps thereof prepared, or a court 
confirmation of said prior proceedings had, in part or in full, the said 
board may, in its discretion, adopt all or such portions of said prior pro- 
ceedings; and in such an event, it shall not be necessary to cause an 
additional survey, or maps, or examination, of any of such tracts to be again 
made, or to re-determine the irrigable area of any such tract. 


The board shall make such determination after hearing had and shall 
fix the total acreage and the irrigable acreage, and shall cause a list of 
such irrigable area to be made and filed and the proceedings of the board 
in connection with such determination, including said hearing and notice 
of said hearing, and order or resolution fixing the irrigable area and the 
preparation and filing of said lst, shall conform to the requirements set 
forth in section 7235.1. At such hearing, the said board shall also 
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determine the amount and rate per acre necessary to be levied against each 
irrigable acre in the district to meet the interest on and principal of said 
authorized bond issue, and any tax levied for such purposes shall be a 
lien upon the entire tract of which said irrigable area forms a part. If 
any land owner in the district shall appear before the board at said time 
and pay in cash the amount fixed against his said land as its proportion 
of the amount found necessary for the purposes for which said bonds were 
authorized and are to be issued, his land shall be excluded from the lien 
of the bond issue and the amount of bonds intended to be issued shall 
be reduced by the amount of such payment. Any person interested who 
shall fail to appear before the board at said meeting shall not thereafter 
be permitted to contest the proceedings of said board, or any part thereof, 
except upon special application to the court in the proceedings for the 
confirmation of said bonds and a showing of reasonable excuse for failure 
to appear before said board of commissioners. 

In ease any such land owner makes objection to the proceedings of 
said board in determining the irrigable area in his own or any other tract 
of land, or the amount or rate per acre of the special tax and assessment 
to be levied against each irrigable acre in the district for the purposes 
of the proposed bond issue, and said objection is overruled by the board, 
such objection without further proceedings shall be regarded as appealed 
to the district court, and shall, with the other proceedings of said board 
at said meeting, be heard at the proceedings to confirm said bonds, as 
provided in section 7211 of this code, and when so confirmed, said order 
overruling such objection and confirming the order. of the board determin- 
ing the irrigable area of each tract of land and apportioning the cost of 
the improvement thereto, shall become final, binding and conclusive upon — 
said land owner and upon the district, unless appealed from as in said 
section 7211 provided. 

Provided, however, that whenever the irrigable area of the lands in 
any irrigation district shall have been determined and confirmed, no owner 
or holder of title or evidence of title to lands in said district, during the 
period of any bonds thereafter authorized shall be issued and outstanding, 
shall have the taxable acreage of his said lands fixed or adjudicated in 
the manner provided by sections 7190 to 7194, inclusive, of this code, 
in such manner or to such extent as to reduce the acreage subject to the 
payment of such bonds or interest thereon, or in such manner as to affect 
the security of such bonds or interest thereon. 

History: En. Sec. 20, Ch. 157, L. 1923. References 
Drake v. Schoregge et al., 85 M 94, 101, 
oi © O27. 

7235.3. Cancellation of assessment for federal projects on amendment 
of contracts. In any case where the board of commissioners of any irriga- 
tion district has made a levy or assessment under the provisions of section 
7235 and included therein any amount due the United States under any 
contract or agreement for the purchase of any irrigation works or for 
the operation and maintenance of any irrigation works, or while acting 
as fiscal agent for the United States or under any authorization of the 
district by the United States to make collections of moneys for or on behalf 
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of the United States in connection with any Federal Reclamation Project, 
as provided in section 7174, and the United States shall thereafter, modify 
or supplement such contract or agreement so as to eliminate certain charges 
under said contract or agreement, or so as to make such charges due at 
a later date or dates than originally provided in said contract or agreement, 
said board of commissioners are empowered to direct the cancellation of 
said levy or assessment theretofore made to raise funds to pay the United 
States that are under such modification or supplemental contract or agree- 
ment made due and payable at a later date or dates. 
History: En. Sec. 1, Ch. 103, L. 1923. 


7236. Assessments on federal contracts—district lying partly without 
state. Where a contract has been entered into or may be hereafter entered 
into between an irrigation district and the United States the board of 
commissioners Shall have the power to levy assessments against all of the 
land within the district for any and all of the purposes hereinbefore 
enumerated, and, in addition thereto, the power to levy assessments against 
any or all of the lands in said district in compliance with such contract ; 
provided further, that where irrigation works lie partly in the state of 
Montana and partly in an adjacent state, the board of commissioners may 
eontract with the district or districts in the adjacent state for the mutual 
construction of works, operation and maintenance of work, drainage and 
other matters, and things pertaining to said works, and shall have the 
power to levy assessments against any or all lands within the district 
necessary to carry out the provisions of such contract. 


History: En. Sec. 1, Ch. 4, Ex. L. 1921; re-en. Sec. 7236, R. C. M. 1921; amd. Sec. 2, 
Ch. 103, L. 1923. 


7237. Conclusiveness of tax or assessment. In determining the proper 
and just tax or assessment to be levied against any land for district pur- 
poses, the finding of the board of commissioners of the district, in the 
absence of fraud or mistake, shall be conclusive and final, except as herein 
otherwise provided. 

History: En. Sec. 50, Ch. 146, L. 1909; re-en. Sec. 7237, R. C. M. 1921. 


7238. Funds for payment of each series of bonds to be kept distinct. 
When more than one series of bonds shall have been issued by a district, 
the funds for the payment of each series shall be kept separate and 
distinct, and when contract is made between the district and the United 
States, accompanying which bonds of the district have not been deposited 
with the United States, as in section 7174 provided, the funds for the 
payment to be made under any such contract shall be kept separate and 
distinct. 


History: En. Sec. 52, Ch. 146, L. 1909; amd. Sec. 17, Ch. 145, L. 1915; re-en. Sec. 
J200, Br OC. M, 1921, 


7239. County treasurer as custodian of district funds. The county)z230 
treasurer of the county wherein the office of an irrigation district is” ‘yor si 
located shall be the custodian of all funds belonging to the district, and 
he shall pay out such funds upon the order of the board of commissioners, 


exeept as to payments on bonds and interest, and payments under any 
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contract between the district and the United States, accompanying which 
bonds of the district have not been deposited with the United States, as 
in section 7174 provided, for which no order shall be necessary; such 
orders shall be signed by the president and secretary of the board, and 
shall bear the official seal of the district. Where such orders are for the 
payment of money for construction work, the same shall be accompanied 
by and attached to the written estimate of the engineer in charge of such 
construction work. 


History: En. Sec. 53, Ch. 146, L. 1909; References 
amd. Sec. 18, Ch. 145, L. 1915; re-en. Sec. Crow Creek Irr. Dist. v. Crittenden, 71 
7239, R. C. M. 1921. M 66, 71, 227 P 63; State v. McGraw, 74 


M 164, 165, 240 P 817. 


7240. Collection of taxes or assessments. On or before the second 


~ Monday in September of each year the board of commissioners shall furnish 


the county clerk in each county in which any of the lands of the district 
are situate a correct list of all the district lands in such county, together 
with the amount of the total taxes or assessments against said lands for 
district purposes, and the county clerk of each county shall immediately 
thereafter cause said assessment-roll to be entered in the assessment-book 
of said county of each year, and prior to the delivery of the duplicate 
assessment-book to the county treasurer. The county treasurer of each 
county shall collect such taxes or assessments at the same time and in the 
same manner as county and state taxes. 


History: En. Sec. 54, Ch. 146, L. 1909; M 66, 71, 227 P 63; State v. McGraw, 74 
amd. Sec. 2, Ch. 96, L. 1919; re-en. Sec. M 164, 165, 240 P 817; State v. Nichol- 


7240, R. C. M. 1921. son, 74 M 346, 351, 240 P 837; State ex 
2 rel. Malott v. Cascade Co., 94 M 394, 413 
Reference So Ba S11. ’ Wir, 


Crow Creek Irr. Dist. v. Crittenden, 71 


7240.1. County commissioners to levy irrigation taxes and assessments, 
when. If for any reason a levy of taxes or assessments shall not be made 
for any irrigation district in any year by board of commissioners of such 
district within the time provided by section 7235 the board of county 
commissioners of the county in which such district is situated shall not 
later than the second Monday in August ascertain the total amount to be 
raised for all purposes of said district, make levy which should have been 
made by board of commissioners of such district, and furnish the county 
clerk of such county with a list of the lands and the amount of taxes or 
assessments as provided in section 7240, and such levy so made shall have 
the same force and effect as though made by board of commissioners of 
such district. Provided, however, that this act shall apply only to irrigation 
districts having a bonded indebtedness and actually in possession of a 
dependable water supply system, and furnishing substantial amounts of 
water to bona fide users. 


History: En. Sec. 1, Ch. 89, L. 1931. References 


State ex rel. Malott v. Cascade Co., 94 
M 394, 414, 22 P 2d 811. 


7241. Transmission of funds from other counties. Where the lands of 
any district lie in more than one county, the district taxes or assessments 
collected in counties containing less than a majority of the lands shall be 
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transmitted, on or before the first day of January of each year, by the 
county treasurer of such county to the county treasurer of the county 
wherein the office of the district is located. 

History: En. Sec. 55, Ch. 146, L. 1909; re-en. Sec. 7241, R. C. M. 1921. 


7242. Delinquent sale—redemption. Delinquent sales of land for un- 
paid taxes or assessments shall be made in the same manner as for state 
and county taxes in the respective counties where such lands are situated, 
and the right of redemption shall in all cases be made the same as in cases 
where lands are sold for state or county taxes. 


History: En. Sec. 56, Ch. 146, L. 1909; References 
amd. Sec. 2, Ch. 127, L. 1913; re-en. Sec. State ex rel. Malott v. Cascade Co., 94 
7242, R. C. M. 1921. M 394, 399, 22 P 2d 811. 


NOTE.—See in connection with this 
section the provisions of section 7248.7. 


7243. Proceeds of sale. Whenever, pursuant to the provisions of the 
preceding section, any lot, tract, piece, or parcel of land included within 
and forming a part of any irrigation district created under the provisions 
of this chapter, or included within any extension of such district, shall 
be sold by the treasurer of the county wherein such land is situated, in 
the manner provided by law for the sale of lands for delinquent taxes for 
state and county purposes, and taxes or assessments of such irrigation 
district form all or a part of the taxes for which such lands are sold, it 
shall be the duty of the county treasurer making such sale or sales to 
place to the credit of the proper funds of such irrigation district, out of 
the proceeds of such sale or sales, the total tax or assessment of such 
irrigation district, inclusive of the interest and penalty thereon as provided 
for by the general laws relating to delinquent taxes for state and county 
purposes, and whenever any such lands are struck off at such sale to the 
county wherein the same are situate, pursuant to the provisions of section 
2191 of these codes, the county treasurer of such county must, upon the 
issuance of the certificate of tax sale to said county, issue to said irriga- 
tion district, and in its corporate name, a debenture certificate for the 
amount of taxes and assessments due to said irrigation district from said 
lands and premises so sold, inclusive of the interest and penalty thereon, 
which certificate shall be evidence of and conclusive of the interest and 
elaim of said irrigation district in, to, against, and upon the lands and 
premises so struck off to said county at such tax sale, and from and after 
the issuance of said certificate, the sum named therein and the taxes and 
assessments of said district evidenced thereby shall bear interest at the 
rate of one per centum per month from the date of said certificate until 
redeemed in the manner provided for by law for the redemption of the 
lands sold for delinquent state and county taxes, or until paid from the 
proceeds of the sale of the lands and premises described therein, in manner 
provided for by section 2235 of these codes, and duplicates of such cer- 
tificates so issued to said irrigation district shall be filed in the office of the 
county clerk and county treasurer of said county with the certificate of 
tax sale of said lands and premises. 
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History: En. Sec. 2, Ch. 127, L. 1913; et al., 89 M 37, 60, 296 P 1; State ex rel. 
re-en. Sec. 7243, R. C. M. 1921. Malott v. Cascade Co., 94 M 394, 399 et 


References seq., 22 P 2d 811. 
State et al. v. Board of Commissioners 


7244. Debenture certificates—assignment. The certificates provided 
for by the preceding section hereof shall be assignable, and may be sold 
or negotiated by the board of commissioners of said irrigation district 
and the proceeds thereof delivered to and deposited with the county 
treasurer of said county for proper credit to the respective funds of said 
irrigation district, and upon the sale, negotiation, or transfer thereof, as 
above provided for, the hen of said irrigation district shall vest in the 
purchaser thereof, and is only divested by the payment to the purchaser or 
the county treasurer of said county, for his use, of the sum for which said 
certificate is issued and one per cent. additional for each month that elapses 
from the date of such certificate until redeemed as hereinafter provided for. 


History: En. Sec. 2, Ch. 127, L. 1913; et al., 89 M 37, 94, 296 P 1; State ex rel. 
re-en. Sec. 7244, R. C. M. 1921. Malott v. Cascade Co., 94 M 394, 400 et 
References seq., Dake a8 1 ds Pega 


State et al. v. Board of Commissioners 


7245. Redemption of lands sold. Upon the redemption of any lee SO 
sold for taxes in the manner provided for by section 2201 of these codes, 
the county treasurer of said county, out of the redemption money, shall 
pay to the holder or holders of such certificate or certificates the sums 
for which the same were issued, with interest as therein provided to the 
date of the redemption of said lands. 


History: En. Sec. 2, Ch. 127, L. 1913; gation District, 48 M 605, 610, 140 P 92; 
re-en. Sec. 7245, R. C. M. 1921. State ex rel. Malott v. Cascade Co., 94 
References M 394, 401 et seq., 22 P 2d 811. 


Cited or applied in In re Gallatin. Irri- 


7246. Sale by county commissioners when land not redeemed. When 
the lands and premises so sold for taxes, and upon and against which the 
certificates herein provided for have been issued for the taxes and 
assessments of such irrigation district, are not redeemed within the time 
provided for by section 2201 of these codes, it shall be.the duty of the 
board of county commissioners of said county, within three months there- 
after, to cause said lands and premises to be sold as provided for by 
section 2235 of these eodes, and out of the proceeds of the sale thereof 
the county treasurer of said county shall pay to the holder or holders of 
such certificates the sum or sums for which the same were issued, with 
interest as therein provided for to the date of said sale of said lands by 
the board of county commissioners, and no lands and premises so held by 
any county, and against which the certificates provided for by this chapter 
have been issued, shall, upon such sale, be struck off or sold for a less sum 
than the amount of taxes and assessments of said irrigation district repre- 
sented by said certificates, inclusive of the interest thereon, in addition to 
the state and county taxes, if any, against the same. 

History: En. Sec. 2, Ch. 127, L. 1913; M 595, 600, 285 P 932; State et al. v. 


re-en. Sec. 7246, R. C. M. 1921. Board ‘of Commissioners! et al., 89 M 37, 
hae 60, 296 P 1; State ex rel. Malott Vv; Cas- 
geet eens cade Co., 94 M 394, 401 et seq., 22 P 2d 


State v. Board of County Commrs., 86 811. 
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7247. Proceedings where land struck off to county and not redeemed. 
In ease the property so assessed for irrigation district purposes is struck 
off to the county, as provided for by law, and certificates of the taxes 
and assessments of said irrigation district, issued thereon as hereinbefore 
provided for, and the said lands and premises be not redeemed before the 
next annual assessment for irrigation purposes shall become delinquent 
thereon, then and in that event, whether said lands and premises be again 
sold by the county treasurer of said county, or the sale thereof adjourned 
as provided for by sections 2231 and 22382 of these codes, like certificates 
for each year’s irrigation district taxes and assessments shall be issued 
against said land, and shall be included in and satisfied by any redemption 
thereof, with interest as hereinbefore provided for, and shall in like manner 
be paid from the proceeds of sale of said lands by the board of county 
‘commissioners, if the same be not redeemed as provided for by law. 


_ History: En. Sec. 2, Ch. 127, L. 1913; re-en. Sec. 7247, R. C. M. 1921. 


7248, Duty of county treasurer. In all cases where lands and premises 
included within and forming a part of any irrigation district, formed 
under this chapter, shall have heretofore been sold for delinquent taxes in 
the manner provided for by law, and the same have been struck off to the 
county in which said lands are located, the treasurer of said county shall, 
within thirty days after the passage and approval of this act, issue to said 
irrigation district like certificates for taxes and assessments of said irriga- 
tion district, included within and forming a part of the total tax for which 
said lands and premises were so struck off and sold to such county, and 
for all taxes and assessments of said irrigation district, levied and 
assessed against said lands and premises subsequent to the first sale 
thereof, which then remain delinquent, and file like duplicates thereof, in 
manner and form as hereinbefore provided for, and all of the preceding 
provisions of this act shall apply with like force and effect to such cer- 
tificates. 


History: En. Sec. 2, Ch. 127, L. 1913; re-en. Sec. 7248, R. C. M. 1921. 
\7248.1 
7248.1. Purchase by district of lands sold for delinquent taxes and as- ee gee. ON 
sessments—revolving fund for—credits and expenditures. At all sales of all 3)? 4 
lands for delinquent taxes where all, or a portion, of such delinquent taxes 
are taxes and assessments levied and assessed by any irrigation district 
against the lands to be sold, the commissioners of such irrigation district, 
if there be no other bidder for such land at such tax sale, may bid therefor 
the total amount of all delinquent taxes and assessments, penalty and 
interest against such land, and thereupon the county treasurer shall strike 
off said lands to such irrigation district and issue certificate of tax sale 
to said irrigation district the same as such certificates of tax sales are 
issued to other purchasers. For the purpose of paying such taxes, assess- 
ments, interest and penalties, the commissioners of such irrigation district 
shall have the power and authority to create by resolution a fund to be 
known and designated as the revolving fund for the purchase of tax certifi- 
cates and titles, and to provide funds for such revolving fund by levy, bond 
issue or otherwise, and the district may pay such taxes, assessments, interest 


657 


7248.2 
New matter 


8.1.43 c. .207| 


7248 2 ACQUISITION OF PROPERTY 7 Ch. 90: 


and penalties by issuing a warrant to the county treasurer against such 
fund, provided that there shall be sufficient money in such fund to pay 
same in full upon demand. 3 

When taxes are paid by the district as in this act provided, the county 
treasurer shall distribute that portion of said tax belonging to the irrigation 
district, to the several funds as designated in the tax levy and assessment ; 
provided, however, if the board of commissioners of the irrigation district 
shall file with the county treasurer a certified copy of resolution passed by 
such commissioners requesting non-distribution by the county treasurer 
of the portion of the tax belonging to the district, the county treasurer 
shall not distribute that portion of said tax belonging to the irrigation 
district to the several funds as designated in the tax levy and assessment 
but the total amount due the irrigation district shall be credited by him 
to the revolving fund above specified and in such event at the time of 
the sale by the district of the tax sale certificate or of the property obtained 
through such certificate such funds as are realized from such sale must 
be deposited with the county treasurer together with the rentals received 
from the property and he shall credit the proceeds of such redemption sale 
or rental pro rata to the several funds of the district in accordance with 
the original levy or assessment. At the time of redemption or of the sale 
by the district of the tax sale certificate or of the property obtained through 
such certificate, such funds as are realized must be deposited with the 
county treasurer together with rentals received from the property, and he 
shall credit the proceeds of such redemption, sale or rentals to the revolving 
fund above specified, to such extent as may be required, with the credit 
provided for above, to reimburse said revolving fund in full, if the sum 
realized permit, the overplus, if any, to be credited to the several funds 
of the district in accordance with the original levy and assessment. No 
expenditures shall be made from the revolving fund except for the purpose 
as herein specified, and when, by resolution of the board of irrigation 
district commissioners, such fund shall be deemed inactive, the balance 
remaining in said fund shall be transferred to a sinking fund to be applied 
upon any indebtedness which may have been incurred by the district by 
reason of the creation of such revolving fund, if any there may be. 

History: En. Sec. 1, Ch. 89, L. 1925; References 


amd. Sec. 1, Ch. 57, L. 1929. State ex rel. Malott v. Cascade Co., 94 
M 394, 405, 22 P 2d 811. 


7248.2. Purchase by district of lands sold at tax sale and tax sale 
certificates—payment. Any irrigation district may purchase the certificate 
of tax sale issued to any county for lands sold at tax sale against which 
any of its taxes and assessments are delinquent or, if deed therefor has 
issued to the county, may purchase such lands from the county by paying 
to the county treasurer of the county making the sale all state, county, city, 
school district, and other delinquent taxes together with penalty, interest 
and costs of publication and sale. Such payment shall be made by the 
commissioners of such district issuing and delivering to the county treasurer, 
a warrant drawn against the revolving fund of said district, provided there 
shall be sufficient money in said fund to pay same in full upon demand, 
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and thereupon, such treasurer shall assign such certificate of tax sale to 
such irrigation district as in the case of the purchase thereof by any other 
person, or the commissioners of the county shall convey such lands to said 
district in case tax deed therefor has been issued to the county. 

History: En. Sec. 2, Ch. 89, L. 1925. 


7248.3. Issuance of tax deed. When there has been no redemption of. 
the lands so sold at tax sale to an irrigation district or any other person 
or of the lands struck off to the county for which certificate of sale has 


7248.3 

New matter 
Si. 743 &. 207. 
Secs. 1-3 

ipp. 401, 402 


been assigned to an irrigation district, or any other person in the manner 


and within the time hereinafter allowed by this act for the redemption 
of lands from such tax sales, the county treasurer of the county within which 
such lands are situated, shall issue tax deed therefor to such irrigation 
district, or other holder of certificate of sale. 

History: En. Sec. 3, Ch. 89, L. 1925. 


7248.4. Sale by district of tax deed lands purchased. After the issuance 


of any such tax deeds to an irrigation district, the commissioner of such ¢y" 


district shall have power to sell and convey the lands so purchased, or any 


17248, + 
‘Rel. matter 


"43 c. 207 
Sees, 123 


Pp. 401, 4092 


part thereof, at either public or private sale whether the price received | 


therefor equals the amount of delinquent taxes, assessments, penalties, 
interest and costs against said lands or not; provided that if such lands 
be offered for sale at public sale that such commissioners may reject any 
and all bids thereon, and provided further that no such lands shall be sold 
by said commissioners at private sale until the same shall have been offered 
for sale at public sale, and that no such lands shall be sold at private sale 
at a price less than the highest price bid therefor at the public sale at 
which such lands are offered; and provided further that if no bid is 
received for such lands when the same are offered for sale at public sale 
the said commissioners may then sell the same in such manner and for such 
price as in their judgment they shall deem to be for the best interests of 
said district. 
History: En. Sec. 4, Ch. 89, L. 1925. 


7248.5. Action to quiet title in district. If any such lands are conveyed TES 


matter 


* to any irrigation district, it may maintain an action to quiet title to said Si - 43 6. 207 
lands in said district in the manner provided by the laws of Montana for pp. 401, 402 


_ quieting title to real property. 
History: En. Sec. 5, Ch. 89, L. 1925. 


7248.6. Powers of commissioners to purchase lands sold at tax sales, 
tax sale certificates, to operate lands—sale of lands—suit—quieting title— 
general powers. In addition to the powers heretofore granted to irrigation * 


districts, the commissioners of every irrigation district established and 


shy Be under and by virtue of the laws of the state of Montana shall 
have power to purchase lands within their respective districts heretofore 
sold and conveyed to the county for non-payment of taxes and assessments ; 
to purchase certificates of tax sales of such land when struck off to the 
county; to take title thereto for their district; to own, manage, operate, 
lease, sell and dispose of the same for the use and benefit of their respective 
districts upon such terms as shall in the judgment of the board of 
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commissioners of such irrigation district be deemed most advantageous to 
the district; provided that such lands shall be first offered for sale at 
public sale and the said commissioners may reject any and all bids thereon, 
if in their judgment such bids are insufficient; and provided further that 
no such lands shall be sold at private sale at a price less than the highest 
bid therefor at the public sale at which such lands are offered for sale; 
and provided if no bid is received for said land when said land is offered 
at public sale the commissioners may then sell the same in such manner and 
at such price and upon such terms as in their judgment shall be for the 
best interest of said district, and the said commissioners of every irrigation 
district shall have power to sue and be sued in reference to said lands 
in the name of their respective irrigation districts; to commence, maintain 
and prosecute suits to quiet title to said lands and any and all other suits 
in equity or actions at law with reference thereto the same as might be 
done by any other individual or corporate owners of such lands; and 
to do any and all other acts or things necessary or beneficial for their 
respective districts in connection with such lands. The board of com- 
missioners of any irrigation district shall be, and they are hereby authorized 
and empowered to do any and all things necessary to carry out the provi- 
sions and intentions of this act. } 
History: En. Sec. 6, Ch. 89, L. 1925; amd. Sec. 1, Ch. 36, L. 1933. 


7248.7. Period of redemption—application for tax deed. The holder 
of such certificate of tax sale of such land, whether said holder be an 
irrigation district or individual, may, at any time after the expiration of two 
years from the date of sale of said property for delinquency, if same has 
not been redeemed within said period of two years from date of sale 
of said lands for delinquency, apply to the county treasurer, as provided 
by law for the issuance of a tax deed to said property, and upon such 
application, the county treasurer shall issue such tax deed, in the manner 
and form provided by law, to said holder. 

History: En. Sec. 7, Ch. 89, L. 1925. 


7248.8. Application of act. This act shall apply only when or after 
said irrigation district shall have commenced delivery of water to any lands 
included in such irrigation district. 

History: En. Sec. 8, Ch. 89, L. 1925. 


7249. Liability of county treasurers. The county treasurer to whom 
district funds or securities are intrusted shall be liable on his bond for 
the safe keeping of said funds and securities, and such funds shall be 
properly divided into the respective funds for which district taxes or 
assessments were levied; that is to say, United States contract fund; bond 
principal and interest fund; sinking fund to redeem bonds; maintenance 
fund; construction fund; and general fund. The construction fund shall 
be available for the payment of the purchase price of all works, water 
rights, or other property purchased by or for the district, and all expenses 
incident thereto; as well as for the payment of the cost of construction 
of works, including cost of engineering, superintendence, and other expenses 
incident thereto. All warrants issued for preliminary and organization 
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expenses and all administrative expenses shall be paid from the general 
fund. The county treasurer is authorized to receive, in lieu of cash, 
matured bonds and/or matured coupons or interest coupons maturing 
within the year in payment of any tax or assessment levied for the payment 
of bonds or interest on bonds, and the county treasurer at any time, upon 
the order of the board of commissioners of the district, shall turn over 
to said board any bonds or securities held by him and required to be 
delivered to said board in accordance with the provisions of this act. 

All bonds and interest coupons so received or otherwise paid, and all 
bonds of the district upon the payment thereof, shall be immediately 
eancelled and retained by the county treasurer as vouchers. 


History: En. Sec. 57, Ch. 146, L. 1909; amd. Sec. 19, Ch. 145, L. 1915; re-en. Sec. 
7249, R. C. M. 1921; amd. Sec. 1, Ch. 114, L. 1933. 


7250. Sale or transfer of lands. Where any lands in any district are 
sold or transferred either by deed, mortgage, foreclosure sale, or otherwise, 
such sale or transfer shall include the water belonging to and appurtenant 
to the land, whether or not the same is expressly stated in the deed, 
instrument of transfer, or decree, and such land shall be lable to special 
tax or assessment the same as if such sale or transfer had not been made. 

History: En. Sec. 58, Ch. 146, L. 1909; References 


re-en, Sec. 7250, R. C. M. 1921. State et al. v. Board of Commissioners. 
et al., 89 M37, 93, 296 P 1. 


CHAPTER 91 


IRRIGATION DISTRICTS—LIMITATION ON INDEBTEDNESS—VALIDATION 
OF WARRANTS 


Section 7251. Indebtedness of irrigation district—limitations upon. 
7252. Outstanding warrants declared valid. 


7251. Indebtedness of irrigation district—limitations upon. No irriga- 
tion district now existing or hereafter created shall become indebted in 
any manner or for any purpose in any one year in an amount exceeding 
fifteen per cent. of the assessed valuation of said district, except that for 
the purpose of organization, or for any of the immediate purposes of this 
' act, or in order to meet the expenses occasioned by any calamity or other 
unforeseen contingency, the board of commissioners may, in any one year, 
incur an additional indebtedness not exceeding ten per cent. of the 
assessed valuation of said district, and may cause warrants of the district 
to issue therefor, bearing interest at the rate not to exceed six per cent. 
per annum; provided, however, that this limitation shall not apply to the 
indebtedness for which bonds have been or may be issued as provided 
for by law, or to warrants issued for unpaid interest on the bonds of any 
irrigation district. 


History: En. Sec. 1, Ch. 44, L. 1915; References 
re-en. Sec. 7251, R. C. M. 1921. See also State et al. v. Board of Commissioners 


Sec. 7208. et al., 89 M 37, 99, 296 P 1; Judith Basin 
Irr. Dist. v. Malott, 73 F. 2d 142. 


7252. Outstanding warrants declared valid. All warrants or other 
evidence of indebtedness heretofore issued by any irrigating district for 
an indebtedness incurred by said district, and for which said district 
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received value, now outstanding and unpaid and in excess of any limitation 
provided by law, are hereby declared valid and enforcible obligations 
against such district, the same as though such limitation had not been 
exceeded, and any exchange of unsold portions of any authorized bond 
issue of any irrigation district for such outstanding warrants of said district 
is hereby declared valid. 

History: En. Sec. 2, Ch. 44, L. 1915; re-en. Sec. 7252, R. C. M. 1921. 


CHAPTER 92 
IRRIGATION DISTRICTS—DISSOLUTION 


Section 7253. Proceedings for dissolution of district. 
7253.1. Dissolution of districts having incurred indebtedness. 
7253.2. Contents of petition. 
7253.3. Corporation may be formed to carry out dissolution plan. 
7253.4. Hearing on petition—order and notice. 
7253.5. Court’s authority at hearing—modification of proposed plan. 
7253.6. Decree of court—sale of assets. 
7253.7. Final decree of dissolution, when made. 


7253. Proceedings for dissolution of district. Whenever an irrigation 
district has been organized under the provisions of this act, and no irrigation 
plant or system for the irrigation of the lands in the district has been 
constructed or purchased, and no bonded indebtedness has been ineurred, 
and all expenses for the organization and all other indebtedness of the 
district have been paid, then such district may be dissolved by an order 
of the district court of the county in which the lands or the greater 
portion of the lands are situate. In order that the district court may 
acquire jurisdiction to enter such order dissolving the district, a petition 
must be filed with the clerk of said district court, signed by an equal 
number of holders of title or evidence of title as are required to sign the 
original petition for the creation of the district. The district court must 
make an order for the hearing of said petition within thirty days from its 
filing, and the clerk of the court must give due notice of the hearing of 
such petition by posting three notices in three public places in said district, 
and by publication of a notice of the hearing for two successive weeks in 
a newspaper of general circulation published in the county. Upon the 
hearing of said petition, any person interested may appear and give 
evidence for or against the granting of said petition. If, upon said hearing, 
the court finds that no bonded indebtedness of the district has been 
created, and all of the expenses of organization and all other indebtedness 
have been paid, and that the best interests of the landowners of said 
district require that the district shall be dissolved, the district court shall 
make such order dissolving said district, and shall cause a certified copy 
of the order to be recorded in the office of the county clerk and recorder of 
said county. 


History: En. Sec. 3, Ch. 96, L. 1919; References 
re-en. Sec. 7253, R. C. M. 1921. Judith Basin Irr. Dist. v. Malott, 73 F. 
2d 142. 


7253.1. Dissolution of districts having incurred indebtedness. Any 
irrigation district organized and existing under the laws of the state of 
Montana may be dissolved by an order of the district court of the county 
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in which the lands or the greater portion of lands of the district are 
situated ; provided, that in case a district has incurred bonded indebtedness, 
it shall be necessary, in order that the district court may acquire jurisdiction 
to enter an order dissolving the district, that a petition be filed with the 
clerk of said district court; this petition shall be signed by an equal 
number of holders of title or evidence of title as are required to sign 
the original petition for the creation of the district and must also be signed , 
by a sufficient number of the bond holders of the district or by their 
assignees or duly authorized agents, representing at least eighty per cent. 
of the outstanding bonds of said district. 
History: En. Sec. 1, Ch. 60, L. 1933. 


7253.2. Contents of petition. Said petition shall set forth the amount 
of the outstanding bonds, coupons and other indebtedness, if such there 
be, together with the general description of the same, showing the amount 
of each description of indebtedness and the ownership, so far as known, 
of the same. Said petition shall also state the assets of said district, including 
irrigation system, if any, dams, reservoirs, canals, franchises, water rights 
and other property; and in case any proposition has been made by the 
holders of said indebtedness to settle the same, said proposition, together 
with any plan proposed to carry the same into execution, shall be included 
in said petition. 

History: En. Sec. 2, Ch. 60, L. 1933. 


7253.3. Corporation may be formed to carry out dissolution plan. In 
earrying out such plan and proposition, a corporation may be organized 
under the general laws for the purpose of acquiring the assets of said 
district, including the irrigation system, if any, dams, reservoirs, canals, 
franchises, water rights and other property, which corporation shall have 
all the powers, rights and franchises of corporate bodies organized under 
general laws, and in addition shall have such further power as may be 
necessary to possess and carry on said irrigation system and exercise such 
franchise and water rights. 

History: En. Sec. 3, Ch. 60, L. 1933. 


7253.4. Hearing on petition—order and notice. The district court must 
make an order for the hearing of the petition for the dissolution of the 
district within thirty days from its filing and the clerk of the court must 
give due notice of the hearing of said petition by posting three notices in 
three public places in said district, and by publication of a notice of the 
hearing for two successive weeks in a newspaper of general circulation 
published in the county, and by mailing notice of said hearing to all known 
bondholders of the district. Upon the hearing of said petition any person 
interested may appear and give evidence for or against the granting of 
said petition. 

History: En. Sec. 4, Ch. 60, L. 1933. 

7253.5. Court’s authority at hearing—modification of proposed plan. 

At the hearing by said court it shall determine the regularity, legality 


and eorrectness of all proceedings, and in so doing shall disregard any error, 
irregularity or omission which does not affect the substantial rights of 
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the parties. The rules of pleading and practice in the Code of Civil Pro- 
cedure not inconsistent with the provisions of this act are made applicable 
to the proceedings herein provided. The proceedings herein are declared 
to be for the general interest of the public and state. The hearing upon said 
petition shall be considered as an equitable action in rem. If the court shall 
consider, after hearing, that the plan proposed in the petition, is not in 
the public interest and will not promote public welfare or is unfair to 
bondholders or property holders or general creditors it may allow the 
petitioners to amend their petition and to submit a modified or different 
plan and hear the said amended petition and hear and dispose of objec- 
tions to the same. The judgment may dissolve the district as a public 
corporation, transfer water rights appurtenant to lands, whether repre- 
sented by shares of stock or otherwise, and divest the lien of bonds upon 
lands in the district. 
History: En. Sec. 5, Ch. 60, L. 1933. 


7253.6. Decree of court—sale of assets. The court, in its decree, shall 
have the power to make the orders necessary to carry out said proposition 
for the discharge of the indebtedness and distribution of the property 
of said district and may decree a sale of its assets in such manner as may 
effectuate said proposition and as the court may judge best, either in one 
lot or in such parcels as may be provided and may provide for conveyance 
of said irrigation system, including dams, reservoirs, canals, franchises, 
water rights and other property and also of any other assets of the district 
including lands sold thereto. The court, in its investigation and determina- 
tion of said matter, may take into consideration the fact that payments 
have been made by certain of the water users in excess of other water 
users who have defaulted. In its decree the court may require that the 
purchaser of the assets may give consideration to various water users for 
payments theretofore made by them on the irrigation system. . 

History: En. Sec. 6, Ch. 60, L. 1933. 


7253.7. Final decree of. dissolution, when made. Whenever all the 
property of such irrigation district shall have been disposed of and all 
the obligations thereof, if any there be, shall have been discharged, the 
court shall enter a final decree declaring said district to be dissolved. 

History: En. Sec. 7, Ch. 60, L. 1933. 
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7254. Consolidation of appeals. If more than one appeal shall be 
pending at the same time concerning similar contests in this act provided 
for, such appeals shall be consolidated and tried together. 

History: En. Sec. 59, Ch. 146, L. 1909; re-en. Sec. 7254, R. C. M. 1921. 


7255. Unsubstantial errors to be disregarded by court—rules of 
procedure—costs. The court hearing any of the contests or proceedings 
herein provided for shall disregard any error, irregularity, or omission 
which does: not affect the substantial rights of the parties to said action 
or proceeding. The rules of pleading and practice provided by the Code 
of Civil Procedure which are not inconsistent with the provisions of this 
act are applicable to all actions or proceedings herein provided for. The 
costs of any such hearing or contest may be allowed and apportioned 
between the parties or taxed to the losing parties, in mae discretion of the 
court. 


History: En. Sec. 60, Ch. 146, L. 1909; 
re-en. Sec. 7255, R. C. M. 1921. 


Operation and Effect 


Where in a proceeding looking to the 
extension of an irrigation district the 


‘ evidence heard at the trial was not taken 


and preserved by the court stenographer 
as it should have been, and the evidence 
was not incorporated in a bill of excep- 
tions duly settled and allowed as it might 
have been as far as obtainable, it will 
be presumed on appeal, in the absence 
of the evidence, that the district court 


7256. Liability of officers. 


heard and determined the question whether 
appellant’s lands were benefited or not. 
In re Crow Creek Irrigation District, 63 M 
293, 301, 207 P 121. 

Under section 9835, R. C. M. 1921, pro- 
viding that the final determination of the 
rights of a party to a special proceeding 
is a judgment, an order of the district 
court directing the exclusion of the lands 
of a protestant from a proposed extension 
of an irrigation district is a final judgment. 
In re Bitter Root Irr. Dist., 67 M 436, 441, 
218 P 945. 


For any wilful violation of any express 


duty hereunder on the part of any officer herein named, he shall be liable 
upon his official bond and be subject to removal from office by proceedings 
brought in the district court of the county wherein the office of the board 
of commissioners of the district is located, by any tax or assessment payer 
of the district. 

History: En. Sec. 61, Ch. 146, L. 1909; re-en. Sec. 7256, R. C. M. 1921. 


7257. Surplus in construction fund. In the event of any money re- 
maining in the construction fund after the completion of any district 
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project, the same may be transferred to an appropriate fund for the redemp- 
tion of the outstanding bonds of the district. 
History: En. Sec. 62, Ch. 146, L. 1909; re-en. Sec. 7257, R. C. M. 1921. 


7258. Transfer of funds. The board of commissioners shall have power 
to transfer money from any one fund to any other fund, except that no 
money shall be drawn from the sinking fund or construction fund, except as 
specifically provided in this act; provided, that no money in the United 
States contract fund shall ever be diverted to any other fund. 


History: En. Sec. 63, Ch. 146, L. 1909; amd. Sec. 20, Ch. 145, L. 1915; re-en. Sec. 7258, 
Re Gor OL. 1921. 


7259. Written consent of dners a alenOer ica nent and recording. 
Whenever any written consent is required to be given by or obtained 
from the owner or owners of any lands by any of the provisions of any 
of the sections of this act, such written consent must be acknowledged 
before some officer authorized to take acknowledgments, and shall be 
filed and recorded in the office of the clerk and recorder of the county 
in which such lands are situated, and a certified copy thereof must be 
filed in the office of the clerk of the court in the county in which the pro- 
ceedings for the organization of such district were instituted, but the 
provisions of this section shall not apply to any petition provided for by 
this act; and all such petitions may be signed in any number of original 
parts ran the same effect as though all signatures had been affixed to one 
instrument. 

History: En. Sec. 64, Ch. 146, L. 1909; re-en. Sec. 7259, R. C. M. 1921. 


7260. Records—inspection—fees—reports. It shall be the duty of the 
board of commissioners to keep or cause to be kept a full and complete 
book and record of the accounts, records, contracts, securities, minutes 
of meetings, and other matters of every kind pertaining to or belonging to 
the irrigation district, in the form prescribed by the state examiner. It: is 
hereby made the duty of the state examiner to prescribe such forms for 
the use of irrigation districts, and to examine the same as provided by 
law for the examination of the affairs of county officers. The district shall 
pay the state examiner a fee of twenty-five dollars for each of such exam- 
inations made by him. Such books and records shall be open to the 
inspection of any landowner of the district in the same manner as other 
publie records. The failure of the board of commissioners to comply with 
the provisions of this section shall be grounds for removal from office and 
it is hereby made the duty of the county attorney of any county in which 
such irrigation district is situated to bring and prosecute ouster proceedings — 
against any commissioner or commissioners, and the cost and expense 
thereof shall be a charge against such irrigation district, to be paid as are 
other bills against such districts. 


In ease any district is appointed fiscal agent of the United States, or 
by the United States is authorized to make collections for or on behalf of 
the United States in connection with any federal irrigation project, such 
board of commissioners, or the secretary thereof, shall at any time allow 
any officer or employee of the United States, when acting under the orders 
of the secretary of the interior, to have access to all books, records, and 
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vouchers of the district which are in possession or control of the secretary, 
or of said board. 

It shall be the duty of the board of commissioners to file with the 
eounty clerk and recorder of the county in which the district is located, 
annually, within ten days from and after March 1 of each year, a sworn 
report showing the assets and liabilities of the district, the amount of 
money received during the preceding year, and the amount expended 
during said time, and shall cause said report to be published at least once 
in the official newspaper of such county. 


History: En. Sec. 65, Ch. 146, L. 1909; NOTE.—For fees of state examiner for 
amd. Sec. 21, Ch. 145, L. 1915; amd. Sec. 1, making examinations see section 6014.81. 
Ch. 212, L. 1921; re-en. Sec. 7260, R. C. M. 

1921. 


7261. Compensation and duties of secretary. The member of the board 
acting as secretary, or any person appointed by the board as secretary 
for the district, shall receive such compensation for his services as may 
be allowed by the board, and it shall be the duty of the secretary to keep 
the books and records of accounts, contracts, securities, and other records, 
and to perform his duties promptly each month; to make a monthly recon- 
cilement of his accounts with the county treasurer. It shall be the duty 
of the county treasurer to make a monthly report to the secretary of all 
receipts, disbursements, and balances. A failure by the secretary to comply 
with the provisions of this section shall cause a forfeiture of his salary, 
and he shall be removed from office by the board. 

History: En. Sec. 2, Ch. 212, L. 1921; re-en. Sec. 7261, R. C. M. 1921. 


7262. Interpretation of act. The object of this act being to secure 
the irrigation of lands of the state, and thereby to promote the prosperity 
and welfare of the people, its provisions shall be liberally construed so as 
to effect the objects and purposes herein set forth. 


History: En. Sec. 66, Ch. 146, L. 1909; 146, Laws of 1909, in O’Neill v. Yellow- 
re-en. Sec. 7262, R. C. M. 1921. stone Irr. Dist., 44 M 492, 509, 121 P 283; 
References ; Scilley v. Red Lodge-Rosebud Irr. Dist., 83 


Cited or applied as section 66, chapter M 282, 298, 272 P 543. 


7263. Saving clause as to districts in process of organization. Wher- 
ever any irrigation district is now in process of organization under the 
- provisions of sections 2309 to 2402, both inclusive, of the Revised Codes 
of Montana of 1907, said organization may be completed under said 
provisions, but after said organization is completed said district shall be 
governed by the provisions of this act; provided, that whenever any 
irrigation district shall have already been organized under the provisions 
of said sections of the Revised Codes, and shall have issued bonds. or 
entered into any contract of purchase or construction, nothing contained 
in this act shall be construed as affecting the rights of the holders of 
said bonds, or of any person, persons, corporation, or association, party or 
parties to any such contract with said district, under or by virtue of any 
of the provisions of said sections of the Revised Codes. If a majority of 
the holders of title or evidence of title to lands included in the district 
heretofore organized, or being organized, under the provisions of said 
sections 2309 to 2402, both inclusive, of the said Revised Codes, said 
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7264-7264.3 
holders of title or evidence of title, also representing a majority in acreage 
of irrigable lands of said district, shall petition under the provisions of 
this act for the organization of a new district, including not less than 
four-fifths of the irrigable lands embraced within such districts so organ- 
ized, or being organized, and shall pray for an order disorganizing such 
district and vacating all proceedings therein, the court shall have jurisdic- 
tion to proceed under this act to organize such new district, and in 
making its final order creating such new district shall also make an order 
vacating and disorganizing the old district. All money or property be- 
longing to such old district shall be and become the money and property 
of such new district. Should any lands included in the old district not 
be included in the new district, the commissioners of the latter shall pay 
to the owner or owners of such land their just proportion thereof, on the 
basis of the last assessment made; and provided further, that all acts 
heretofore done by any board of county commissioners of any county of 
this state in connection with the organization of any irrigation district 
under the provisions of the foregoing sections of said Revised Codes shall 
be and are hereby ratified, confirmed, and declared valid and of full force 
and effect. 
History: En. Sec. 67, Ch. 146, L. 1909; re-en. Sec. 7263, R. C. M. 1921. 


7264, Omitted. 


7264.1. District created by owners of rights in common water supply— | 
purpose of act. It is the purpose and intention of this act, in the further- 
ance of the public welfare, to provide an effective public agency for the 
improvement, development, operation, maintenance and administration of 
certain existing irrigation systems in cases where administration thereof 
through the agency of a water commissioner is not effective. 

History: En. Sec. 1, Ch. 100, L. 1925. : 
Operation and Effect é 


and management of its affairs. By Chap- 
ter 100, Laws of 1925 (this section), cura- 


In 1923 more than 100 owners of land 
and water rights organized an irrigation 
district under then existing statutory pro- 
visions, without, however, conveying to the 
district their individual rights, and for the 
sole purpose of having a central control 
body to perform the functions of a water 


tive in character, a district so created was 
declared a public corporation. Held, in an 
action for injunction brought in 1927, that 
the district was a legally organized entity 
with power to operate, maintain and man- 
age its irrigation system. Maclay v. Mis- 
soula Irr. Dist. et al., 90 M 344, 357, 3 P 
2d 286. 


commissioner in. the operation, maintenance 


7264.2. Application of act—requirements. This act shall apply only 
when more than one hundred owners of land, with water rights appur- 
tenant thereto, shall have diverted water by means of a single intake 
from the source of supply, and shall have provided a single canal for 
conveying such water to the branches and laterals of an established irriga- 
tion system, serving at least one thousand acres of land contiguous in 
location or of reasonably compact area, and in which the rights to the use 
of the water shall have been determined by decree of a court of competent 
jurisdiction. 

History: En. Sec. 2, Ch. 100, L. 1925. 


7264.3. Establishment of district. Whenever the owners of land and 
water rights, situated as described in section 7264.2, desire to organize for 
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the purposes mentioned in this act, such owners may propose the estab- 

lishment and organization of an irrigation district under the provisions 

of sections 7166 to 7264, inclusive, in so far as such laws are applicable 

hereto and not in conflict with the purposes and provisions of this act. 
History: En. Sec. 3, Ch. 100, L. 1925. 


7264.4. Sections not applicable. The provisions of sections 7208 to 
7231, inclusive, section 7195, section 7202, section 7203, section 7205 and 
section 7207 shall have no application to the organization of irrigation 
districts hereunder. 

History: En. Sec. 4, Ch. 100, L. 1925. | 


7264.5. Apportionment of water by commissioners. The board of com- 
missioners shall apportion the water for irrigation among the lands of 
the district in a just and equitable manner, and in compliance with the 
decree adjudicating the rights thereto, but the maximum amount appor- 
tioned to any land shall be the amount that can be beneficially used 


thereon. 
History: En. Sec. 5, Ch. 100, L. 1925. 


7264.6. Development of water supply—limit on levy for expenses. ‘The 
board of commissioners of such irrigation district shall have authority to 
develop the source of supply and increase the means of distribution of water 
to the end that all owners of water rights under said system shall receive 
the amount of water which can be beneficially used upon their lands 
within the district; provided, however, that not more than four dollars 
($4.00) per acre, against each irrigable acre of land in the district, shall 
be levied in any one year on account of: administrative expenses, cost of 
maintenance and repairs, development of water supply, or enlargement of 


distribution facilities. 
History: En. Sec. 6, Ch. 100, L. 1925. 


7264.7. Tax levy, how made. The annual tax levy, and the apportion- 
ment and distribution of the total amount required to be raised in any 
year shall be had and done in accordanee with the provisions and limitations 
of law applicable to irrigation districts organized under the provisions of 
‘sections 7166 to 7264, inclusive. 

History: En. Sec. 7, Ch. 100, L. 1925. 


7264.8. Purpose and intent of act. It is the purpose and intention of 
this act to extend to irrigation districts organized hereunder the powers, 
duties and status of the public corporations organized under the irrigation 
district laws of the state of Montana, as the same may now, or hereafter 
exist; provided, that neither such districts nor the board of commissioners 
thereof shall have any power or authority to issue bonds or incur indebted- 
ness, other than warrant indebtedness, under the limitations proposed by 
law; and provided further, that this law does not contemplate the acqui- 
sition by the district of the existing water, water rights or system or works 


owned by the respective water right owners within the district. 
History: En. Sec. 8, Ch. 100, L. 1925. 


7264.9. Validity of districts organized heretofore. Any irrigation 
district which has been heretofore organized under procedure in substantia} 
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compliance with the provisions of this act shall, upon the passage and 
approval of this act, become a public corporation, with the privileges and 
powers hereby poucercdl to the same extent as if such. ee district 
were organized under the authority of this act. 

History: En. Sec. 9, Ch. 100, L. 1925. 


7264.10. Contracts with United States—loans—sinking fund for better- 
ments—investment. The board of commissioners of any irrigation district 
established and organized under and by virtue of the laws of Montana, when- 
ever deemed advisable and to the interest of the district, shall have the 
power and authority to enter into any obligation or contract with the 
United States under any act of congress providing for or permitting such 
obligation or contract, and the rules and regulations established thereunder, 
for the purpose of obtaining from the United States a loan of money 
to be used by the district for the liquidation of bonded or other outstanding 
indebtedness of the district, or for doing or causing to be done under the 
supervision of the secretary of the interior of the United States, any 
construction, betterments or repair work necessary to place the irrigation 
system of the district in good operating condition. The board shall also 
have the power and authority to create, by proper levy and collection of 
assessments, a sinking fund which shall be available for the construction 
of betterments to the irrigation system of the district, as may become 
necessary during the term of any contract made hereunder. Said sinking 
fund for said purpose, which shall be, designated °*.._....2.2022..22.2.e..seeecceeceeeee eee 
District Sinking Fund for Betterments’’, shall be in such an amount and 
shall be created within such time as may be agreed upon between the 
district and the United States. The board shall also have the power and 
authority to invest any surplus in the sinking fund herein provided for 
interest-bearing securities of the United States, or of the states approved 
by the Secretary of the Interior, and to deposit said securities with the 
Federal Reserve Bank or branch thereof. 

History: En. Sec. 1, Ch. 24, L. 1931. 


7264.11. Assessments to pay United States contracts. In any contract 
entered into between an irrigation district and the United States hereunder, 
the board of commissioners shall have the power to levy assessments for 
the United States Contract Fund against all of the land within the district 
for any and all of the purposes enumerated in the laws of Montana, and 
in addition thereto the power to levy assessments in compliance with such 
contract, including such deficiency assessments as will enable the district 
to meet established or estimated delinquencies in making payments to 
the United States because of the failure of land owners to pay the assess- 
ments levied against their lands in the district. 

History: En. Sec. 2, Ch. 24, L. 1931. 


7264.12. Lien of amounts to be paid United States—special tax. All 
amounts to be paid to the United States under any contract between the 
district and the United States made hereunder shall be a lien upon all the 
lands now within the district or hereafter embraced within the district, 
and for the benefit of which said contract between the district and the 
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United States was made, and said amounts to be paid to the United States 
shall also be a lien upon the irrigation system of the district, and all such 
lands shall be subject to a special tax or assessment for the payment of 
all amounts to be paid to the United States under any such contract between 
the district and the United States, and said special tax or assessment shall 
constitute a first and prior lien on the land against which levied to the 
same extent and with like force and effect as taxes levied for state and 
county purposes. 
History: En. Sec. 3, Ch. 24, L. 1931. 


7264.13. Assumption of operation by United States upon default in 
payments. In addition to other legal remedies the board of commissioners 
of the district shall have the power and authority to provide in any contract 
executed between the United States and the district hereunder, that in 
ease of default for more than 12 months in the payment of any installments 
due under such contract, the control, operation and maintenance of the 
district may, in the discretion of the secretary of the interior, be assumed 
by the United States, and the delivery of water withheld until payments 
are duly made in accordance with the contract requirements. 

History: En. Sec. 4, Ch. 24, L. 1931. 


7264.14. Liquidation of indebtedness with federal funds—procedure. 
When money is provided by the United States for lquidating bonded 
indebtedness of any irrigation district, the county treasurer is authorized 
and empowered to cancel the district bonds so liquidated, and surrender 
them to the United States, taking therefor a receipt signed by the secretary 
of the interior, which receipt shall be placed in the records of the county 
treasurer, and shall be conclusive evidence of the cancellation and surrender 
of the district bonds. 

History: En. Sec. 5, Ch. 24, L. 1931. 


7264.15. Petition for contract with United States—contents and re- 
quirements. No contract shall be made with the United States hereunder 
except upon a petition signed by at least sixty (60) per cent. in number 
and acreage of the holders of title or evidence of title to the lands included 
within the district; such petition shall be addressed to the board of com- 
missioners; shall set forth the aggregate amount of money to be borrowed 
- from the United States, and the purpose or purposes thereof; shall have 
attached thereto an affidavit certifying the signatures to said petition, 
and shall be filed with the secretary of the board of commissioners. Such 
petition may consist of one or more parts or papers. 

History: En. Sec. 6, Ch. 24, L. 1931. 


7264.16. Court to approve contracts. The board of commissioners of 
any irrigation district, before the making of any contract with the United 
States hereunder, shall commence a special proceeding in the district court 
of the state, in and by which the proceedings of the board and of said district 
leading up to the making of any such contract and the validity of the 
terms thereof shall be judicially examined, approved and affirmed, or 
disapproved or disaffirmed. 

History: En. Sec. 7, Ch. 24, L. 1931. 
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7264.17. Procedure on confirmation of contract by court. The practice 
and procedure for the confirmation of any step or action in the last above 
section provided shall be as nearly as possible in conformity with the 
practice and procedure now provided for the confirmation before the issu- 
ance and sale of bonds of an irrigation district. The court may approve 
and affirm such proceedings in part and disapprove and declare illegal 
or invalid other and subsequent parts of the proceedings, and insofar as 
possible the court shall remedy and cure all defects in said proceedings. 

History: En. Sec. 8, Ch. 24, L. 1931, 


7264.18. Application of act. This act shall not limit the power and 
authority of an irrigation district or the commissioners thereof to contract 
with the United States under other sted anette statutes, but shall be 
cumulative thereto. 

History: En. Sec. 9, Ch. 24, L. 1931. 
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7275. Contest by landowners. 
7276. Sufficiency of petition—how determined. 
7277. Affidavits may be received. 
7278. Fraudulent deeds. 
7279. Dismissal of petition—costs. 
7280. Court to appoint commissioners—qualifications—dividing district. 
7281. Oath and bond of CO ee eaiuer urn. 
7282. Term of commissioners. 
7283. Election of commissioners—terms of office. 


7283.1. Notice of election. 

7283.2. Manner of conducting election. 

7283.3. Qualifications of electors. 

7283.4. Nomination of commissioners—voting. 

7284. Vacancies among commissioners—how filled. 
7285. Record and vouchers. 

7286. Custody of funds. 


7287. Annual report of commissioners. 
7288. Compensation of commissioners. 
7289. Court to control commissioners. 
7290. Suits on bonds of commissioners. 
7291. Organization of commissioner y and engineer— 
preliminary report. 
7292. Commissioners to adopt feasible plan. 
7293. Hearing of preliminary report—publication of notice. 
7294, Adjournment of hearing or trial of issues. 
7295. Remonstrance by interested parties. 
7296. Service of owners of added lands. 
7297. Issues how tried—dismissal of—petition—costs. 
7298. Entry of order of confirmation. 
7299. Conclusiveness of order—appeals. 
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7300. 
7301. 
7302. 
7303. 
7304. 
7305. 
7306. 
7307. 
7308. 
7309. 
7310. 
7311. 
7312. 
7313. 
7314. 
7315. 
7316. 
7317. 
7318. 
7319. 
7320. 
7321. 
7322. 
7323. 
7324. 
7325. 
7326. 
7327. 


7328. 
7329. 
7330. 
7331. 
7332. 
7333. 
7334. 
7335. 
7336. 
7337. 
7338. 
7339. 
7342. 
7343. 
7344, 
7345. 
7346. 
7347. 
7348. 
7349. 
7350. 
7351. 
7352. 
7353. 
7354. 
7355. 
7356. 
7357. 
7358. 
7359. 
7360. 
7361. 
7362. 
7263, 
7364. 


7364.1. 


DRAINAGE DISTRICTS 7265 


Drainage district when organized—body corporate. 
Commissioners corporate authority of district. 

Preliminary proceedings declared necessary. 

Preparation of maps and surveys. 

Report as to routes and termini. 

Report as to boundaries. 

Report as to injured lands. 

Report as to assessments. 

Report as to costs. 
Report as to assessments against lots and corporations. 
Report as to special benefits to corporations. 
Apportionment of costs of construction. 

Report as to cost of upkeep. 

Report to include maps. 

Commissioners to use most feasible plan—alteration by court. 
Extension or reduction of boundaries—alteration by court. 
Notice of hearing of report. 

Clerk to mail notice to landowners. 

Modification of report. 

Confirmation of report—appeals—bond of commissioners. 
Modification of order. 

Supplemental report. 

Judgment on dismissal of proceedings. 

Statement of costs before entry of judgment. 
Contribution among petitioners. 

Assessments for construction—annual a eiont i 
Lien of assessments—-payment assessments against state lands. 
Power of commissioners in emergency—report of repairs, assessments 
and indebtedness. 

Same—court to hear. 

District taxes—how certified and collected. 

Collection of taxes when lands in more than one county. 
Rules of law applicable to collection of taxes. 

Assessments against certain corporations—when payable. 
Procedure on failure to certify assessments. 
Commissioners’ right of entry. 

Commissioners’ right to construct drains across railroads. 
Liability of district to railroad for cost of bridges, ete. 
Railroads to permit construction of ditches—penalty. 
Additional assessments, procedure to levy. 

Omissions—how corrected. 

Illegal assessments—costs—how defrayed. 

Borrowing money—procedure to issue notes or bonds. 
Refunding indebtedness of district. 

Contracts—how let—advertisement. 

Interest of commissioners in contracts forbidden. 

Payment or tender of damages—deposit with clerk of court. 
Drains—how laid out. 

Procedure to bring other drained lands into district. 
Same—order to show cause. 

Same—protest against confirmation of report—trial of issues. 
Same—findings of court. 

Same—order to be conclusive—appeals. 

Assessments against annexed lands. 


- Confirmation of report—procedure. 


Court supervises commissioners—regulation of bonds. 

Assessments to have effect of judgment—how collected. 

Change in assessments not to affect bonds. 

Presumption as to regularity acts of commissioners—burden of proof. 
Waiver of defective service. 

Landowners may agree to omitted assessments. 

Construction of act. 

Assessments not to be obstructed by preliminary defects. 

Repealing clause—exceptions. 

Benefited lands not assessed, procedure to assess. 
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7364.2. Continuation of existing districts. 

7364.3. Alterations or additions to system—petition required, contents of. 

7364.4. Hearing—notice and service. 

7364.5. Objections—dismissal of petition—procedure at hearing. 

7364.6. | Appeals—conclusiveness of court’s order—assessments. 

7364.7. Grazing districts—articles of incorporation—form. 

7364.8. Powers. 

7364.9. Members—qualifications—effect of disposing of land. 

7364.10. By-laws. 

7364.11. Directors, powers and duties. 

7364.12. Filing map of district. 

7364.13. Leasing and/or purchase of lands. 

7364.14. Reserves. 

7364.15. Distribution of interests upon dissolution. 

7364.16. Amendments of by-laws. 

7364.17. Appeals. 

7364.18. Appeal to courts. 

7364.19. Saving clause. 

7364.20. Purpose of act. 

7364.21. Creation of Montana grazing commission—members—terms—vacan- 
cies—meetings. 

7364.22. State grazing administrator—nominations—appointment. 

7364.23. Powers and duties of commission. — 

7364.24. Compensation of commissioners. 

7364.25. Salary of grazing administrator—fees against associations—disposal 
of funds. 

7364.26. Powers and duties of administrator. 

7364.27. Audit of expenses—payment—state grazing fund created. 

7364.28. Annual report. 

7364.29. Powers and duties of the commission. 


7265. Petition for creation drainage district—contents. Whenever a 
majority of the adult owners of lands within any district of land, who 
shall represent one-third in area of the land within said district to be 
reclaimed or benefited, or whenever the adult owners of more than one- 
half of the lands within such district desire to construct one or more 
drains, ditches, levees, waste ditches or other works across the lands of 
others, or to straighten, widen, deepen, or otherwise alter any natural 
stream or watercourse not navigable, for the promotion of the public’ 
health or welfare, and the drainage of said lands and removal of surface 
waters therefrom, or desire to maintain and keep in repair any such drain, 
ditch, or levee heretofore constructed under any law of this state, such 
owners may file in the district court of any county in which the lands, or 
any part of them, shall lie, a petition setting forth: 


1. The proposed names of said drainage district ; 


2. The necessity of the proposed work, describing the necessity ; 


3. <A general description of the proposed starting points, routes, and 
termini of the proposed drain, ditches, and levees; 


4. A general description of the lands proposed to be included in said 
district ; 
5. The names of the owners of all lands in said district when known ; 
6. If the purpose of said petitioners is the enlargement, repair, and 
maintenance of a ditch, levee, or other work heretofore constructed under 
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any law of this state, said petition shall give a general description of the 
same, with such particulars as may be deemed important ; 

7. Said petition shall pray for the organization of a drainage district 
by the name and with the boundaries proposed, and for the appointment 
of commissioners for the execution of such proposed work, according to 
the provisions of this and the following sections; 

8. Any lands, the title to which is in the state of Montana, and which 
are within the boundaries of any drainage district heretofore created, or 
which may be hereafter created, may be included in any such drainage 
district in the same manner as is by law provided for adding other lands 
to drainage districts whenever it is found necessary to include lands in 
drainage districts as by the preceding paragraphs provided. Any and all 
copies of petitions or notices required by law to be served on account of 
such lands being included in such drainage districts, shall be served on 
the president of the board having control of such lands in the same manner 
as is hereinafter provided for the service of petitions and notices on other 
owners of lands in the district in which said lands are situated. 


History: The first drain district act was This section en. Sec. 1, Ch. 129, L. 1921; 
Ch. 106, L. 1905; ap. as Secs. 2403-2497, re-en. Sec. 7265, R. C. M. 1921. . 


Rev. C. 1907; amd. by Ch. 144, L. 1909; References 
repealed by implication by Ch. 147, L. In re Valley Center Drain District, 64 
1915; repealed by Ch. 129, L. 1921. M 545, 548, 211 P 218; In re Mossmain 


Irrigation District, 90 M 1, 12, 300 P 280. 


7265.1. Dissolution of drainage districts. Whenever the adult owners ;,,. , 
of more than one-half of the lands within any drainage district, organized fo), matter 
under the provisions of sections 7265 to 7364 inclusive shall present to thesecs. 1-9 


district court having jurisdiction of said drainage district, a petition signed’ fos 
by them, praying that such drainage district be dissolved, the judge of 
said court shall cause notice of such petition, together with a copy of 
said petition, to be served upon the commissioners of said district, directing 
them to show cause on a day certain, not less than fifteen nor more than 
thirty days from the date of the filing of said petition, why said petition 
should not be granted. The judge, at the time of receiving the petition, 
shall make an order forbidding the commissioners from incurring any 
further expense, or proceeding with the work of constructing a drain. 
On said day of hearing the court shall hear the same, and if it appears 
that the adult owners of more than one-half of the lands in said drainage 
district have signed said petition, it shall be granted, and thereupon, the 
court shall make an order directing the said commissioners to file a written 
report, under oath, setting forth the amount of the debts and obligations 
of said drainage district. Within thirty days after such report is filed, 
the court shall cause to be spread, or spread, a levy against all lands in 
said district on the basis of the final report of the commissioners, as 
confirmed by the court, and if no final report has been made, then on an 
drea basis, and also enter judgment dissolving said district, and authorize 
the commissioners to settle the business of the district on the basis of 
the final report of said commissioners or on the area basis as confirmed 
by this court, said commissioners to render their services for same with- 
out pay. 
History: En. Sec. 7265-A, Ch. 46, L. 1925. 
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7266. Amendment of petition—circulation—consideration by court. 
No petition having as many signers as are required by this section shall 
be declared void, but the court may at any time permit the petition to be 
amended in form and substance to conform to the facts, if the facts 
justify the organization of a drainage district. Several similar petitions 
for the organization of the same district may be circulated, and, when 
filed, shall together be regarded as one petition having as many signers as 
there are separate adult signers on the several petitions filed, who own 
lands within said proposed drainage district. All petitions for the organ- 
ization of said district filed prior to the hearing on said petition shall be 
considered by the court, the same as if filed with the first petitions placed 
on file, and the signatures thereon contained shall be counted in determining 
whether sufficient land owners have signed said petition. 

History: En. Sec. 2, Ch. 129, L. 1921; re-en. Sec. 7266, R. C. M. 1921. 


7267. Territory to be included. Said territory need not be contig- 


uous, provided that it be so situated that the public health or welfare .. 


will be promoted by such drainage of each part thereof, and the benefits 
of the proposed work in each part will exceed the damages from the costs 
of said proposed work in each part; and provided, further, that the court 
shall be satisfied that said proposed work can be more cheaply done if 
in a single district than otherwise. 

- History: En. Sec. 3, Ch. 129, L. 1921; re-en. Sec. 7267, R. C. M. 1921. 


7268. Hearing—court to order notice—publication. On such petition 
being filed the court or judge thereof shall make an order fixing a time 
and place of hearing thereon and ordering notice; thereupon the clerk of 
said court, for the county in which the proceedings are instituted, shall 
cause twenty days’ notice of the filing of such petition to be given: 


1. By posting notice thereof in at least five of the most public places 
in the proposed district in which said work is to be done; 


2. By serving or causing to be served a copy of such notice on each 
owner of land within said proposed district, residing in any county in 
which any lands in said proposed district are situated, either personally 
or by leaving a copy thereof at his last usual place of abode, with a person 
of suitable age and discretion, to whom its contents shall be explained, 
and 

3. By publishing a copy thereof at least once a week for three successive 
weeks in some newspaper published in each county from which any part 
of the district is proposed to be taken. If there be no newspaper in any 
such county, such notice may be published in a newspaper published in an 
adjoining county. | 

Such notice shall state: 

1. In what court said petition is filed; 

2. State briefly the starting points, routes, and termini of said drains, 
ditches, and levees; 


3. Give a general description of the proposed work; 


4. Give the proposed boundaries of said district (or a general descrip- 
tion of all of the lands in said proposed district) ; 
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5. Give the name proposed for said drainage district; and 
6. Shall also state the time and place by the court fixed, when and 
where the petitioners will ask a hearing on said petition. 
History: En. Sec. 4, Ch. 129, L. 1921; re-en. Sec. 7268, R. C. M. 1921. 


7269. Affidavit in case of non-resident petitioners. If any of the owners 
of land in said district are non-residents of the county or counties in which 
the proposed district lies, the petition shall be accompanied by an affidavit 
giving the names and postoffice addresses of such non-residents, if such 
are known, and if unknown shall state that, upon diligent inquiry their 
names or postoffice addresses (whichever may be the fact) cannot be 
ascertained. The clerk of the court shall mail a copy of the notice aforesaid 
to each of said non-resident owners whose postoffice address is known, 
within six days after the first publication of the same. 

History: En. Sec. 5, Ch. 129, L. 1921; re-en. Sec. 7269, R. C. M. 1921. 


7270. Proof of service and publication. The certificate of the clerk 
of the court, or other public officer, or the affidavit of any other person 
who knows the facts, affixed to a copy of said notice, shall be sufficient 
evidence of the posting, serving, mailing, or publication thereof. 

History: En. Sec. 6, Ch. 129, L. 1921; re-en. Sec. 7270, R. C. M. 1921. 


7271. Personal service of notice to confer jurisdiction. Personal 
service of such notice on (or service by leaving at the last usual place of 
abode of) all owners of lands or easements or interest in lands within said 
district shall give the court complete jurisdiction, without posting, publi- 
cation, or mailing of said notice. 

History: En. Sec. 7, Ch. 129, L. 1921; re-en. Sec. 7271, R. C. M. 1921. 


7272. Insufficient service—procedure. If it shall be found, before 
the hearing on a petition for the organization of a drainage district, that 
one or more owners of land in said district have not been duly served with 
notice of hearing on said petition, the court, or presiding judge, shall not 
thereby lose jurisdiction. The court, or presiding judge, in such ease shall 
adjourn the hearing, make an order directing the serving of said notice 
upon said landowner, and fixing the time and manner of service of such 
notice, which notice shall notify him to appear at said adjourned time and 


place and be heard on said petition. 
History: En. Sec. 8, Ch. 129, L. 1921; re-en. Sec. 7272, R. C. M. 1921. 


7273. Service or publication of notice. Said notice shall be served 
personally or by leaving at the last usual place of abode of said unserved 
owners, as in section 7268 provided, not less than eight days before said 
adjourned hearing, or published not less than fourteen days before said 
adjourned hearing, in some newspaper published in the county in which 
said owners’ lands lie, or, if no newspaper be published in said county, 
then in some newspaper published in an adjoining county. 


History: En. Sec. 9, Ch. 129, L. 1921; the organization of an irrigation district 
Tre-en. Sec. 7273, R. C. M. 1921. had been given and served as provided 
Operation and Effect by law (this section), his contention that 


. : the service was defective does not merit 
Nihera the) bills 9s rexsapiions prepared consideration. In re Valley Center Drain 


by appellant himself recited that the no- ot 
tice of an adjourned hearing looking to paiateact, bhyM Bette REE eT. 
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7274. Procedure on adjourned day—further publication. Upon the 
adjourned day the same proceedings, adjournments, trial findings, and 
orders may be had as in ease of complete service of notice in the first 
instance. In case of failure to mail said notice as herein required, the 
court or judge may order the same mailed later, and shall adjourn said 
hearing so that said notice shall be mailed at least fourteen days before said 
adjourned hearing. In ease of failure to publish or post notice, as in this 
act required, the court or judge may adjourn said hearing for sufficient” 
time to permit the due posting and publication of said notice, and order 
said notice posted or published as in section 7268 directed. In case of 
adjournment to permit notice to be given, the notice shall state the fact 
of such adjournment and the time and place of hearing pursuant to said 
adjournment. 

History: En. Sec. 10, Ch. 129, L. 1921; re-en. Sec. 7274, R. C. M. 1921. 


7275. Contest by landowners. On the day fixed for hearing on such 
petition, all parties owning lands, or any interest or easement in land, 
within said proposed district, or who would be affected thereby, may 
appear and contest: 

1. The sufficiency of the petition; 

2. The sufficiency of the signers of the petition; 

3. The sufficiency of the notice; 

4. The constitutionality of the law; and, 


do. The jurisdiction of the court, specifying their objections to such 
jurisdiction; and the petitioners ae contestants may, on the trial, offer 
any competent evidence in regard thereto. All notices of contest shall be 


’ in writing, and shall clearly specify the grounds of contest. 


History: En. Sec. 11, Ch. 129, L. 1921; re-en. Sec. 7275, R. C. M. 1921. 


7276. Sufficiency of petition—how determined. The court shall hear 
and determine whether or not the petition contains the signatures of a 
majority of the adult owners of lands within the said proposed district 
who are of lawful age, and who represent one-third in area of the lands 
proposed to be affected by said work, or the signatures of the adult owners 
of more than one-half of such lands, and shall determine all questions of 
law arising on said contest. The district court in which such petition shall 
be filed, or the judge thereof, may adjourn the hearing on said petition 
from time to time for want of sufficient notice, or to ae time to prepare 
for trial, or for other good cause. 

History: En. Sec. 12, Ch. 129, L. 1921; re-en. Sec. 7276, R. C. M. 1921. 


7277. Affidavits may be received. The affidavits of any ten or more 
of the signers of said petition, stating that they have examined it and are 
acquainted with the locality of said district and that said petition is signed 
by a sufficient number of adult owners of lands in said district to satisfy 
section 7265 of this code, may be taken by the court or judge as prima 
facie evidence of the facts therein stated. And the affidavit of any peti- 
tioner or other landowner before such court, or represented before the 
court, giving the age of such affiant and his or her ownership of such 
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lands, to be named therein by proper seh Abobie shall be sufficient evidence 
to the court of such facts. 


History: En. Sec. 13, Ch. 129, L. 1921; re-en. Sec. 7277, R. C. M. 1921. 


7278. Fraudulent deeds. All deeds made for the purpose of estab- 
lishing or defeating the prayer of said petition, and not made in good 
faith and for a valuable consideration, shall be taken and held to be a 
fraud, and the holders theféof shall not be considered as the owners of 
the land deseribed therein. 

History: En. Sec. 14, Ch. 129, L. 1921; re-en. Sec. 7278, R. C. M. 1921. 


7279. Dismissal of petition—costs. If the court or presiding judge 
thereof, after hearing any and all competent evidence that may be offered 
for and against the said petition, shall find that the same has not been 
signed as herein required, the said petition shall be dismissed at the cost 
of the petitioners, and judgment shall be entered against said petitioners 
for the amount of said costs. : 

History: En. Sec. 15, Ch. 129, L. 1921; re-en. Sec. 7279, R. C. M. 1921. 


7280. Court to appoint commissioners—qualifications—dividing district. 
But if it shall appear that the petition has been so signed, the court or 


judge shall so find and order any necessary amendments thereto, and shall 
divide the district into three divisions, as nearly equal in area as possible, 
and shall appoint three suitable and competent persons as commissioners 
and fix their temporary bonds. In making such appointments one com- 
missioner shall be appointed from each division and each person so ap- 
pointed a commissioner must be an actual land owner and resident of the 
county or counties in the division for which he is appointed such com- 
missioner. If the district is situated in two or more counties, not more 
than two of said commissioners shall reside in one of said counties. Owner- 
ship of land within the district shall not disqualify a person from acting 
as a commissioner. 

Ten per cent. of the adult owners or legally authorized agents or 
representatives of minor owners of lands within any drainage district here- 
tofore created and organized, and in existence on the date when this act 
takes effect, may file a petition with the proper district court to have 
such district divided into divisions,. and such court must thereupon make 
an order setting a day for hearing such petition, and cause a copy of 
such order to be served on each of the commissioners of such district 
-at least five days before the date set for such hearing. On the day fixed 
in such order, or on any day to which such hearing may be regularly 
continued, the court must hear such petition, and after such hearing must 
make an order dividing such district into three divisions, as nearly equal 
in area as possible. 


History: En. Sec. 16, Ch. 129, L. 1921; 
re-en. Sec. 7280, R. C. M. 1921; amd. Sec. 
1, Ch. 50, L. 1925. 

Operation and Effect 

Since drainage district commissioners 
act only in an advisory capacity and their 
assessments of benefits and damages are 
reviewable on appeal after notice to all 


6 


interested parties, the provision of this 
section that the fact that a person owns: 
land in the proposed district shall not 
disqualify him from acting as commis- 
sioner, does not violate the principle that 
no one shall be the judge of his own 
cause. In re Valley Center Drain Dis- 
trict, 64 M 545, 549, 550, 211 P 218. 


) 
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7281. Oath and bond of commissioners—quorum. Before entering 
upon their duties such commissioners shall take and subscribe an oath to 
support the constitution of the United States and the constitution of the 
state of Montana, to faithfully and impartially discharge their duties as such 
commissioners, and to render a true account of their doings to the court 
by which they are appointed whenever required by law or the order of 
the court, and shall execute a bond runnin® to the clerk of said court 
and his successors in office as obligees, to be filed with said clerk for the 
benefit of the parties interested, in an amount to be fixed by the court or 
presiding judge, and with sureties to: be approved by the court or pre- 
siding judge, conditioned for the faithful discharge of their duties as such 
commissioners and the faithful accounting for and application of all moneys 
which shall come into their hands as such commissioners. A majority shall 
constitute a quorum, and a concurrence of a majority in any matter within 
their duties shall be sufficient to its determination. 

History: En. Sec. 17, Ch. 129, L. 1921; References 


re-en. Sec. 7281, R. C. M. 1921. In re Valley Center Drain District, 64 
M 545, 549, 211 P 218. 


7282. Term of commissioners. On the creation of a district the com- 
missioners appointed by the judge or court shall hold office until the first 
Tuesday in May following their appointment, and until their successors are 
elected. When a district is in existence on the date when this act takes 
effect and thereafter an order is made dividing such district into divisions 
the terms of office of such commissioners shall cease with the Monday 
immediately preceding the first Tuesday in May next following. 


History: En. Sec. 18, Ch. 129, L. 1921; re-en. Sec. 7282, R. C. M. 1921; amd. Sec. 2, 
Ch. 50, L. 1925. 


7283. Election of commissioners—terms of office. The regular election 
of commissioners shall be held annually on the first Tuesday in April 
of each year; the term of office of commissioners shall commence on the 
first Tuesday in May following their election. At the first regular election 
following the organization of a district, and in districts heretofore organ- 
ized and in existence on the date when this act takes effect and which, 
on petition, has been divided into divisions, as hereinbefore provided, at the 
first regular election following the date of the order making such division, 
there shall be elected three commissioners, one commissioner being elected 
from each division of which he must be an actual land owner and resident: 
of the county or counties; one of such commissioners, to be determined 
by lot, shall hold office until the first Tuesday in May in the year following 
his election, another of such commissioners, to be determined by lot, shall 
hold office until the first Tuesday in May in the second year following 
his election, and the third of such commissioners shall hold office until 
the first Tuesday in May in the third year following his election; there- 
after one commissioner shall be elected each year who shall hold office 
for a term of three years and until his successor is elected and qualified; 
provided that the person elected as a commissioner in each year to succeed 
the commissioner whose term is then expiring must be elected as a com- 
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missioner from the same division as the commissioner whom he is to 


succeed. 
History: En. Sec. 19, Ch. 129, L. 1921; re-en. Sec. 7283, R. C. M. 1921; amd. Sec. 3, 
Ch. 50, L. 1925. 


7283.1. Notice of election. Fifteen days before any regular election, 
the secretary of the board of commissioners shall give notice by mail to 
all land owners within the district of the time and place of holding the 
election. Prior to the mailing of such notices the board must, by resolution, 
designate a polling place and appoint three persons to act as judges and 
clerks of election in each precinct. The board shall prescribe the form and 
provide for the printing of the ballots for all elections. 

History: En. as Sec. 7283 A, by Sec. 4, Ch. 50, L. 1925. 


7283.2. Manner of conducting election. Any judge of election may 
administer any oath required to be administered during the progress of 
an election. Before the opening of the polls the judges of election must 
_take and subscribe an oath to faithfully perform the duties imposed upon 
them by law, and such oath may be administered by any elector. The polls 
shall open at 12 o’clock noon and be kept open until 5 o’clock P. M. when the 
same shall be closed. Such elections shall be conducted, except as herein 
otherwise provided, as nearly as practicable in accordance with the pro- 
visions of the general election laws of the state, except that no registration 
shall be required. As soon as the polls are closed the judges shall count 
and tabulate the votes cast and make out a certificate, to be signed by 
them, showing the total number of votes cast at the election and the total 
number cast for each candidate for commissioner, and shall deliver such 
certificate, with a list of the electors voting at such election to the board 
of commissioners, and such board of commissioners shall meet on the 
first, Monday following such election and canvass such returns. The board 
shall declare elected the person or persons, receiving the highest number 
of votes. The clerk of the board of directors shall enter the result of such 
canvass in the minutes of the board and file with the clerk of the district 
court creating the district a statement showing the names of the persons 
elected as commissioners, the names of the commissioners whose term will 
expire on the first Tuesday in May following, and the names of all of the 
persons who will compose the board of directors for the year next following 
the said first Tuesday in May. 

History: En. as 7283 B, by Sec. 4, Ch. 50, L. 1925. 


7283.3. Qualifications of electors. At all such elections, except as 
herein otherwise expressly provided, the following persons holding title, 
or evidence of title to lands within the district shall be entitled to vote: 
(1) All of the persons having the qualifications of electors under the 
constitution and general laws of the state; (2) Guardians, administrators, 
executors and trustees residing in the state; (8) Domestic corporations 
by their duly authorized agents. In all elections each elector shall be 
permitted to cast one vote for each forty acres of land, or major fraction 
thereof in the district owned by such elector, but any elector owning twenty 
acres or less shall be entitled to one vote. 

History: En. as Sec. 7283 C, by Sec. 4, Ch. 50, L. 1925. 
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7283.4. Nomination of commissioners—voting. Candidates for the 
office of commissioner to be filled by election under the provisions of 
this act, may be nominated by petition filed with the secretary of the board 
of commissioners at least ten days prior to date of holding the election and 
signed by at least five electors of the district. If no nominations are made © 
the electors of the district shall write on the ballots the name or names 
of the persons for whom they desire to vote, provided that nothing herein 
contained shall prevent an elector from voting for any qualified person, 
although the name does not appear on the official ballot. 

History: En. as Sec. 7283 D, by Sec. 4, Ch. 50, L. 1925. 


7284. Vacancies among commissioners—how filled. If a vacancy occur 
in the board of commissioners the remaining members of the board shall 
elect some qualified elector to fill such vacancy and the person so elected 
shall hold such office for the unexpired term and until his successor is 
elected and qualified, provided, that the person so appointed must be 
appointed as a commissioner for the division in which such vacancy exists. 
But in the event there is a vacancy or vacancies in the board of commission- 
ers by reason of no appointment being made due to the failure of the 
remaining members of the board to act, or on account of no election being 
held, then, in that event, the judge of the court having jurisdiction over 
said drainage district, shall, upon the receipt of a petition signed by ten 
per cent. (10%) of the resident owners of land in said district, appoint to 
such vacaney or vacancies such person as the aforesaid petition may 
designate. ) 


History: En. Sec. 20, Ch. 129, L. 1921; re-en. Sec. 7284, R. C. M. 1921; amd. Sec. 5, 
Ch. 50, L. 1925; amd. Sec. 1, Ch. 169, L. 1929. 


7285. Record and vouchers. The commissioners shall keep an accurate 
record of all moneys collected on account of the work under their charge 
and of all payments made by them, and shall take vouchers for such pay- 
ments, and shall keep full, accurate, and true minutes of all their pro- 
ceedings. 

History: En. Sec. 21, Ch. 129, L. 1921; re-en. Sec. 7285, R. C. M. 1921. 


7286. Custody of funds. The county treasurer of the county wherein 
the court having jurisdiction of such district is located, shall be the cus- 
todian of all funds belonging to the district, and he shall pay out such 
funds upon warrants drawn by the board of commissioners of such district, 
except that the bonds of said district and the interest coupons thereon shall 
be payable as they mature, on presentation to such treasurer. 

History: En. Sec. 22, Ch. 129, L. 1921; re-en. Sec. 7286, R. C. M. 1921. 


7287. Annual report of commissioners. On the first Tuesday of July of 
each year the commissioners shall file in the office of the clerk of the court 
having jurisdiction in the matter an itemized statement of all their receipts 
and disbursements, and leave said report in such office for examination by 
parties interested at all times. 

History: En. Sec. 23, Ch. 129, L. 1921; re-en. Sec. 7287, R. C. M. 1921. 


7288. Compensation of commissioners. They shall receive for their 
services such compensation as the court or presiding judge thereof may 
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determine. They shall also receive their actual reasonable expenses. 
History: En. Sec. 24, Ch. 129, L. 1921; re-en. Sec 7288, R. C. M. 1921. 


7289. Court to control commissioners. They shall at all times be 
under the control or direction of the court or presiding judge, and shall 
obey its or his directions; for failure so to do they shall forfeit their 
compensation and be dealt with summarily as for contempt. 

History: En. Sec. 25, Ch. 129, L. 1921; re-en. Sec. 7289, R. C. M. 1921. 


7290. Suits on bonds of commissioners. Suit may also be brought 
upon their bonds, in the name of the clerk of the court, and the amount 
recovered shall be applied to the construction of the work or to the party 
_injured, as justice may require. 

History: En. Sec. 26, Ch. 129, L. 1921; re-en. Sec. 7290, R. C. M. 1921. 


7291. Organization of commissioners—appointment attorney and en- 

gineer—preliminary report. Within ten days after said commissioners 
‘shall be appointed and qualified, they shall meet and organize by electing 
one of their number president, and a secretary, who may or may not be 
one of their number; they shall appoint one or more attorneys to assist 
in the establishment of the district and advise with its officers, agents, and 
employees, prepare reports and other necessary documents. The court 
shall allow such attorney or attorneys just compensation to be taxed in 
the case. They shall also appoint a competent civil and drainage engineer, 
who may be an individual, a copartnership, or a corporation, who may 
employ assistants and make surveys, and, with the approval of the court, 
may employ a consulting engineer or secure expert advice, and the expense 
of the engineer, his assistants, and the consulting engineer shall be taxed 
as expenses under the petition. And as soon as may be, thereafter, they 
shall personally examine the lands in said district and make a preliminary 
report to the court, which report shall state: 

1. Whether said proposed work is necessary, or would be of utility in 
earrying out the purposes of the petition; 

2. Whether the proposed work would promote the public health; 

3. Whether the proposed work would promote the public welfare; 

4. Whether the total benefits from said proposed work will exceed the 
cost thereof, together with the damages resulting therefrom; and in arriving 
at this they shall include all benefits and all damages resulting therefrom 
both within and without said district; 

5. Said commissioners shall in said report fix as near as may be and 
report to the court the boundaries of said proposed drainage district. Said 
boundaries shall not be so changed from those in the petition described 
as to deprive the court of jurisdiction by reason of not having on the 
petition the required number of signers owning land within said changed 
boundaries. 

History: En. Sec. 27, Ch. 129, L. 1921; References 


re-en. Sec. 7291, R. C. M. 1921. In re Valley Center Drain District, 64 
M 545, 549, 211 P 218. 


7292. Commissioners to adopt feasible plan. If said proposed work, 
as in the petition described, is not best suited to carry out the purposes 
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of the petition, the commissioners shall consider and base their report 
upon the one best suited to carry out those purposes, and propose to the 
court the one by them considered. 

History: En. Sec. 28, Ch. 129, L. 1921; re-en. Sec. 7292, R. C. M. 1921. 


7293. Hearing of preliminary report—publication of notice. Upon 
the filing of the preliminary report the court or the presiding judge 
thereof shall by order fix a time and place when and where the same shall 
be heard at some general or special term of said court, not less than thirty 
days from the filing of said report. Notice of the time and place of hear- 
ing upon said preliminary report shall be given to all interested persons 
by publishing a brief notice of the filing of said report, including a brief 
statement of the substance of said report, in one or more newspapers 
published in each county in which any land in said proposed drainage 
district shall be situated (or, if no newspaper is published in said county, 
in one or more newspapers in an adjoining county) once in each week for 
three successive weeks prior to the day appointed for hearing thereon. 
Said notice shall describe all lands by said report included in said district, 
which were not included therein by the petition, and state that such lands 
are to be included in said district, and shall describe all lands excluded 
from said district which were by the petition included therein, and shall 
state that such lands are to be excluded from said district. 


History: En. Sec. 29, Ch. 129, L. 1921; References 
re-en. Sec. 7293, R. C. M. 1921. In re Valley Center Drain District, 64 
M 545, 549, 211 P 218. 


7294. Adjournment of hearing or trial of issues. Upon the day fixed 
for hearing upon said report, said court may adjourn said hearing for 
good cause, or may proceed to hear, try, and determine all issues arising 
upon said report. | | 

History: En. Sec. 30, Ch. 129, L. 1921; re-en. Sec. 7294, R. C. M. 1921. 


7295. Remonstrance by interested parties. Any interested party may 
appear and remonstrate against said report or any material part thereof. 
All remonstrances shall be in writing, be verified on oath, be filed at least 
five days before the day fixed for hearing, and shall set forth the facts 
upon which they are based. 

History: En. Sec. 31, Ch. 129, L. 1921; References 


re-en. Sec. 7293, R. C. M. 1921. In re Valley Center Drain District, 64 M 
545, 549, 211 P 218. 


7296. Service of owners of added lands. When lands are added to 
the district, the owners thereof shall be served with said notice as provided 
for serving of notice of hearing on the petition. 

History: En. Sec. 32, Ch. 129, L. 1921; re-en. Sec. 7296, R. C. M. 1921. 


7297. Issues how tried—dismissal of—petition—costs. All issues 
arising upon said preliminary report shall be tried by the court without 
a jury. If the court shall find in favor of the remonstrance, or if said 
report be that the proposed work will not promote the public health, and 
will not promote the public welfare, or that the benefits from said proposed 
work will not exceed the damages and cost of construction, and no remon- 
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strance against said: report is filed, the petition shall be dismissed and the 
costs taxed against the petitioners, and judgment entered therefor, as in 
section 7322 hereinafter provided. 

History: En. Sec. 33, Ch. 129, L. 1921; References 


re-en. Sec, 7297, R. C. M. 1921. In re Valley Center Drain District, 64 
M 545, 549, 211 P 218. 


7298. Entry of order of confirmation. But if the preliminary report 
be that the benefits of said proposed work (or work by the commissioners 
proposed) will exceed the damages and the cost of construction and that 
the public health will be promoted thereby, or that the public welfare 
will be promoted thereby, and no remonstrance thereto is filed, or if on 
. the trial of the issues made on said report the court finds that the benefits 
_ will exceed the damages and cost of construction, and that the public 
health or the public welfare will be promoted by said proposed work, the 
eourt shall make and file such findings in writing, and make an order 
. confirming said report, or directing amendment of the report to conform 
to the findings of said court. And when so amended the court shall by 
order confirm the same, and direct said commissioners to proceed with 
said work with all convenient speed. 

History: En. Sec. 34, Ch. 129, L. 1921; References 


re-en. Sec. 7298, R. C. M. 1921. In re Valley Center Drain District, 64 
; M 545, 549, 211 P 218. 


7299. Conclusiveness of order—appeals. Such findings and order 
shall be final and conclusive unless appealed from to the supreme court 
within thirty days after filing thereof. 

History: En. Sec. 35, Ch. 129, L. 1921; References 


re-en. Sec. 7299, R. C. M. 1921. In re Valley Center Drain District, 64 
M 545, 550, 211 P 218. 


7300. Drainage district when organized—body corporate. Upon en- 
tering of such order of confirmation of said preliminary report of record, 
such drainage district shall be, and is thereby declared to be organized as 
a drainage district, by the name mentioned in said petition, or such other 
name as the court shall fix, with the boundaries fixed by the order con- 
firming the report of said commissioners, to be a body corporate by said 
name fixed in said order, with the right to sue and be sued, to adopt and 
use a seal, and to have perpetual succession. 


History: En. Sec. 36, Ch. 129, L. 1921; re-en. Sec. 7300, R. C. M. 1921. 


7301. Commissioners corporate authority of district. The commis- 
sioners appointed as aforesaid and their successors in office shall, from the 
entry of such order of confirmation, constitute the corporate authority of 
said drainage district, and shall exercise the functions conferred on them 
by law, and do all things and perform all acts necessary to the construction 
and preservation of the proposed work. 


History: En. Sec. 37, Ch. 129, L. 1921; re-en. Sec. 7301, R. C. M. 1921. 


7302. Preliminary proceedings declared necessary. All proceedings 
herein required, prior to the entry of such order of confirmation of record, 


685 


\ 8 
35 p.(2d) 439 


71299 
95 P.(2d) 439 


7300 
95 P.(2d) 439 


7303-7307 ACQUISITION OF PROPERTY Ch. 94 


shall be deemed to be and are hereby declared to be necessary to the 


formation of said body corporate. 
History: En. Sec. 38, Ch. 129, L. 1921; re-en. Sec. 7302, R. C. M. 1921. 


7303. Preparation of maps and surveys. As soon as may be after the 
confirmation of the said preliminary report, or within such time as the 
court may direct, said commissioners shall proceed to have all necessary 
levels taken and surveys made, and shall lay out said proposed work, make 
a map thereof and plans, profiles, and other specifications thereof, and 
report in writing to the court. 

History: En. Sec. 39, Ch. 129, L. 1921; References 


re-en. Sec. 7303, R. C. M. 1921. In re Mossmain Irrigation District, 90 
M 1, 12, 300 P 280. 


7304. Report as to routes and termini. First. Whether the starting 
points, routes, and termini of the proposed work, and the proposed location 
thereof as in the petition contained, are in all respects proper and feasible, 
and, if not, shall report such as are most proper and feasible. : 

History: En. Sec. 40, Ch. 129, L. 1921; re-en. Sec. 7304, R. C. M. 1921. 


7305. Report as to boundaries. Second. If it be found necessary to 
change the boundaries of said proposed district, as by them previously 
fixed, they shall report said proposed change, and, if possible, shall report 
the names, residence, and postoffice addresses of the owner or owners of 
all lands affected by said change in boundaries, but no such change in 
boundaries shall be made as to deprive the court of jurisdiction; provided, 
however, that if the owners of lands adjacent to the district petition to 
have their lands brought into the district such may be considered the same 
as original petitioners in making changes of boundaries. : 

History: En. Sec. 41, Ch. 129, L. 1921; re-en. Sec. 7305, R. C. M. 1921. 


7306. Report as to injured lands. Third. What lands within the 
district, as by them reported, will be injured by the proposed work, if 
any, and they shall therein award to each tract, lot, easement, or interest 
by whomsoever held, the amount of damages which they shall determine 
will be caused to the same by the proposed work. 

History: En. Sec. 42, Ch. 129, L. 1921; re-en. Sec. 7306, R. C. M. 1921. 


7307. Report as to assessments. Fourth. What lands, easements, irri- 
gation ditches, cities, towns, counties, individuals and other corporations 
and persons should be assessed for the payment of any part of the cost 
of constructing the proposed drains, repairs thereto, maintenance thereof 
and the incidental expenses attached to the establishment of such drainage 
district. In apportioning such costs and expenses, the following principles 
shall be regarded and the following classes of property, persons, corpora- 
tions and municipalities shall be assessed: 

All lands which are swampy, bogged or water-logged, and will be re- 
heved and improved by virtue of the construction of the proposed drainage 
system ; 

All lands which are becoming, or are liable to become swampy, bogged, 
or water-logged, and which the construction of the proposed drainage system 
will prevent from being thus affected; 
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All lands from which surface or seepage waters will enter or can be 
conducted into the proposed drainage system; 


All lands upon which or through which, surface or seepage water will be 
prevented from flowing, or can be prevented from flowing, by virtue of 
the construction of the proposed drainage system ; 


All lands which will sustain any direct benefit of any kind or character 
whatsoever ; 


All railways, whether operated by steam, electricity or otherwise, whose 
right-of-way or roadbed will be benefited or can be benefited by reason 
of the construction of the proposed drainage system. 


All owners of irrigation ditches or canals included within said district 
or from which water seeps, drains or wastes to, upon or through lands 
included within the said district; 


The county or counties which the proposed drainage system traverses, 
or which will be benefited as to public health, convenience, welfare or 
improvement of any public highway ; 


All incorporated cities or towns, and lands included within townsites 
and subdivisions, in whole or in part, directly benefited by reason of the 
construction of the proposed drainage system; 


All of the above classes of lands, railways, irrigation ditches, counties, 
cities, towns, townsites and subdivisions shall be liable to assessment for the 
construction of the proposed drainage system in such proportions as may 
seem just and equitable. 


The benefits to accrue from the construction of the proposed drainage 
system, to a railway, county, incorporated city or town, and lands included 
within a platted townsite or subdivision being of a different character than 
those to accrue to agricultural lands shall be considered in apportioning 
the assessment, and also, the damages and inconvenience caused by seepage 
and waste waters from irrigation ditches and from the higher lands, shall 
be considered in apportioning the assessment to them. 

The assessment against each tract, lot, easement, town, city, county, 
irrigation ditch, railroad, individual or corporation owner thereof which 
will be benefited by the proposed work or which, in any manner, con- 
tributes to the swamped, seeped, bogged or water-logged condition of any 
land within said district, and the proportionate share of cost of construction 
of the proposed drainage system, which each of them should bear shall 
be shown in tabular form, the columns of which shall be headed as follows: 
Column 1—Owners of property assessed; 2—Description of property as- 
sessed; 3—Number of acres assessed; 4—Amount of benefits assessed ; 5— 
Number of acres taken for right-of-way ; 6—Value of property taken; 7— 
Damages ; 8—Assessment for costs; which shall be known as the assessment 
roll. Where property, persons or corporations, public or private, contribute 
to the damaged condition of the lands to be reclaimed, it shall not be 
necessary to assess in suth assessment roll the benefits to be derived by 
or accruing to them. 


History: En. Sec. 43, Ch. 129, L. 1921; References 
re-en. Sec, 7307, R. C. M. 1921; amd. Sec. In re Mossmain Irrigation District, 90 
2, Ch. 169, L. 1929. M 1, 11, 300 P 280. 


687 


7308-7313 ACQUISITION OF PROPERTY © Ch. 94 


7308. Report as to costs. Fifth. They shall also determine and report 
to the court the total amount, as near as they can determine, that said 
proposed work will cost, which cost shall include all incidental expenses, 
the reasonable cost of organizing said district, the costs of proceeding 
and all probable damage to lands, both within and without the district, 
together with a reasonable attorney fee for the petitioners, which cost 
will hereinafter be referred to as “cost of construction.” 

History: En. Sec. 44, Ch. 129, L. 1921; re-en. Sec. 7308, R. C. M. 1921. 


7309. Report as to assessments against lots and corporations. If the 
cost of construction of any particular part of the work so proposed to be 
done should be assessed upon any particular tract or tracts, lot or lots 
of land, or upon any corporation or corporations, the commissioners shall 
so specify, and in their report they shall fix and determine the sums which 
should be assessed against said tracts, lots, and corporations, and assess 
such sum against said tracts, lots, and corporations. 

History: En. Sec. 45, Ch. 129, L. 1921; re-en. Sec. 7309, R. C. M. 1921. 


7310. Report as to special benefits to corporations. And if any cor- 
poration would, in the judgment of said commissioners, derive special 
benefits from the whole or any part of such proposed work, the commis- 
sioners shall so report and assess those benefits and assess against the 
same its proportionate share of the costs of said proposed work. The word 
“corporation,” whenever in this act contained, shall be construed to include: 
Railroad companies ; 

Other private and quasi public corporations of all kinds; 
Towns ; 

Cities ; 

Villages ; 

Other drainage districts; and, 


Counties. 
History: En. Sec. 46, Ch. 129, L. 1921; re-en. Sec. 7310, R. C. M. 1921. 


1 ee pone Maia ene poem 


7311. Apportionment of costs of construction. They shall apportion 
and assess the part of this “cost of construction,” not assessed as above, 
against the several benefited tracts, lots, and easements in said drainage 
district, in proportion to the benefits which they have assessed against 
the same, by setting down opposite each tract, lot, or easement the sum 
which they assess against the same for construction. The assessments 
which together make up the cost of construction, as above defined, are 
herein referred to as “assessments for construction.” 

History: En. Sec. 47, Ch. 129, L. 1921; re-en. Sec. 7311, R. C. M. 1921. 


7312. Report as to cost of upkeep. Sixth. The commissioners shall 
further report to the court the probable cost of keeping said proposed 


work in repair after it is completed. 
History: En. Sec. 48, Ch. 129, L. 1921; re-en. Sec. 7312, R. C. M. 1921. 


7313. Report to include maps. Seventh. They shall include in their 
said report said map, plans, and other specifications, and file the same 
with their report. 

History: En. Sec. 49, Ch. 129, L. 1921; re-en. Sec. 7313, R. C. M. 1921. 
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7314. Commissioners to use most feasible plan—alteration by court. 
The commissioners shall not be confined to the points of commencement, 
routes, or termini of the drains or ditches, or the number, extent, or size 
of the same, or the location, plan, or extent of any levee, ditch, or other 
work, as proposed by the petitioners, but shall locate, design, lay out, and 
plan the same in such manner as to them shall seem best, to promote the 
public health or welfare, and to drain, or to protect the lands of the 
parties interested with the least damage and the greatest benefit to all 
lands affected thereby. And any plan proposed by the commissioners may, 
on the application of any person interested, on the hearing hereinafter 
provided for, or on the application of the commissioners, be altered by 
the court, by written order, in such manner as shall appear to the court 
to be just. 

History: En. Sec. 50, Ch. 129, L. 1921; re-en. Sec. 7314, R. C. M. 1921. 


7315. Extension or reduction of boundaries—alteration by court. If. 


the commissioners find that the proposed district, as described in the 
petition filed, will not embrace all of the lands that will be benefited by 
the proposed work, or that it will include lands that will not be benefited 
and are not necessary to be included in said district for any purpose, 
they shall extend or contract the boundaries of the proposed district so 
as to include or exclude all such lands, as the case may be; and the 
boundaries adopted and reported by them may, upon the hearing of their 
report, as hereinafter provided, upon their application, or that of any 
person interested, be altered by the court in such manner as shall appear 
to be just; provided, that the alteration of boundaries as aforesaid shall 
not have the effect of so far enlarging or contracting the proposed district 
as to render such petition void or dismissable. Said report shall be filed 
with the clerk of the court. 


History: En. Sec. 51, Ch. 129, L. 1921; re-en. Sec. 7315, R. C. M. 1921. 


7316. Notice of hearing of report. Upon the filing of such report, the 
court shall make an order fixing the time and place when and where all 
persons interested may appear and remonstrate against the confirmation 
thereof, and the clerk of such court shall cause notice to be given to all 
parties interested by publication thereof for at least three successive 
weeks before the date of such hearing in at least one newspaper in each 
county wherein lands located in such district are situate, which notice 
shall contain a statement of the time and place of the hearing of said 
report, and a brief statement of the substance thereof. 

History: En. Sec. 52, Ch. 129, L. 1921; re-en. Sec. 7316, R. C. M. 1921. 


7317. Clerk to mail notice to landowners. Upon a date not later than 
the date of the first publication of the notice in the last paragraph referred 
to, the clerk of such court shall also cause to be mailed to each of the 
persons or corporations recommended by said report .to be assessed, or 
whose lands are by said report recommended to be included in said district, 
at his or its last known postoffice address, a notice containing a brief 
description of the land or easement belonging to such person or corpora- 
tion benefited or damaged, and of the net damage awarded to such tract, 
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pareel, easement, or corporation, and the sum’ assessed against such 
benefited parcel, tract, easement, or corporation. 
History: En. Sec. 53, Ch. 129, L. 1921; re-en. Sec. 7317, R. C. M. 1921. 


7318. Modification of report. If the court finds that the report re- 
quires modification, the same may, by order of the court, be referred back 
to the commissioners, who may be required to modify it in any respect. 

History: En. Sec. 54, Ch. 129, L. 1921; re-en. Sec. 7318, R. C. M. 1921. 


7319. Confirmation of report—appeals—bond of commissioners. If 
there be no remonstrance, or if the finding be in favor of the validity of 
the proceedings, or after the report shall have been modified to conform 
to the findings, the court shall confirm the report and the order of con- 
firmation shall be final and conclusive, the proposed work shall be 
established and authorized, and the proposed assessments approved and 
confirmed, unless within thirty days an appeal be taken to the supreme 
court; the said order of confirmation shall also fix the commissioners’ 
bond. 

History: En. Sec. 55, Ch. 129, L. 1921; References 


re-en. Sec. 7319, R. C. M. 1921. In re Valley Center Drain District, 64 
M 545, 549, 550, 211 P 218. 


7320. Modification of order. Said order of confirmation may, at the 
same or at any subsequent term of said court, be revised, modified, or 
changed, in whole or in part, on petition of the commissioners, after such 
notice as the court may require, to parties adversely interested. 

History: En. Sec. 56, Ch. 129, L. 1921; re-en. Sec. 7320, R. C. M. 1921. 


7321. Supplemental report. At any time prior to making the order 
confirming said report, or thereafter, the court may permit the commis- 
sioners to present and file a supplemental report, or amend their report, 
as to any matter which, pursuant to the provisions hereof, was or might 
have been included in the original report presented by them, and after 
reasonable notice given to all parties interested, in such manner as the 
court shall direct, the court may, upon the hearing in said matter, make 
such order as the case may require. 

History: En. Sec. 57, Ch. 129, L. 1921; re-en. Sec. 7321, R. C. M. 1921. 


7322. Judgment on dismissal of proceedings. In case the petition 
or proceedings are dismissed as provided in section 7297, a judgment shall 
be entered against the petitioners and in favor of the commissioners for 
the costs, expenses, and liabilities incurred in said proceedings, but for the 
benefit of those who have rendered services or advanced money in the 
prosecution of said proceedings, or have recovered costs on successful 
contests therein. 

In ease the proceedings are dismissed at any time or the district is 
discontinued for any cause subsequent to the time provided in section 
7297, a judgment shall be entered directing the commissioners of the 
district to assess the costs, expenses, and Jiabilities incurred in said pro- 
ceedings up to and including the time of such dismissal and discontinuation 
on an acreage basis against the lands in said district, which assessment 
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shall be a len upon said lands from the date of said judgment superior 
to the lien of any other judgment, mortgage or mechanie’s lien against said 
lands. Said assessment shall be verified by the commissioners of the 
district the same as assessments to pay costs of construction and such 
assessments shall be spread upon the tax rolls of the counties in which 
said district is situated and shall be collected by the county treasurers 
of such counties the same as assessments to pay costs of construction are 
collected. Such assessments shall be payable on or before November 30 
following the date upon which they are so spread upon the assessment 
roll of such counties. The money so collected shall be paid out upon warrants 
issued by the commissioners of the district to those who have rendered 
service or advanced money in connection with said district or have re- 
covered costs on successful contests therein. Should such assessment, for 
any cause, be not sufficient for all such costs, expenses and liabilities, then 
additional assessments shall be made and collected in like manner until 
sufficient funds have been raised to pay all such costs, expenses and 
liabilities. 

‘History: En. Sec. 58, Ch. 129, L. 1921; re-en. Sec. 7322, R. C. M. 1921; amd. Sec. 3, 
Ch. 169, L. 1929. 


7323. Statement of costs before entry of judgment. Before any such 
judgment is entered, said commissioners shall file with the clerk of the 
district court, in which said proceedings were instituted, an itemized state- 
ment of such costs and expenses, duly verified, upon which an order shall 
issue requiring said petitioners or landowners to show cause before said 
court, at a time and place named, why judgment should not be entered 
against said petitioners or landowners for the amount of said costs and 
expenses. Notice of the hearing of said order to show cause shall be 
given to said petitioners or landowners by mailing to each a copy thereof, to 
their last known post office address, at least twenty days prior to the time 
set for hearing, and by publication of the same in one or more news- 
papers published in the county where the proceedings are pending, at 
least three successive weeks prior to the day set for such hearing. Said 
notice need not contain an itemized statement of said account. 


History: En. Sec. 59, Ch. 129, L. 1921; re-en. Sec. 7323, R. C. M. 1921; amd. Sec. 4, 
Ch. 169, L. 1929. 


7324. Contribution among petitioners. All petitioners shall, among 
themselves, contribute to the payment of said judgment in proportion to 
the number of acres of land they have within the boundaries of the proposed 
district at the time of filing of said petition. 

History: En. Sec. 60, Ch. 129, L. 1921; re-en. Sec. 7324, R. C. M. 1921. 


7325. Assessments for construction—annual instalment. At the time 
of the confirmation of such assessments, it shall be competent for the 
court to order the assessment for construction of new work, to be paid in 
not more than fifteen annual instalments, of such amounts and at such 
times as will be convenient for the accomplishment of the proposed work, 
or for the payment of the principal and interest of such notes or bonds of 
said district, as the court shall grant authority to issue, for the construc- 
tion of new work. The court shall also, by such order, fix a date on 
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which the first instalment of the assessments for construction shall become 
due, not more than five years after the date of the order, and each of said 
instalments shall draw interest at the rate of seven per cent. per annum 


from the date of said order. 
History: En. Sec. 61, Ch. 129, L. 1921; re-en. Sec. 7325, R. C. M. 1921. 


7326. Lien of assessments—payment assessments against state lands. 
From the time of the entry of said order, assessments for construction of 
new work and additional assessments and interest thereon shall be a lien 
upon the lands assessed, until paid. Any owner of land, or any corporation 
assessed for construction, may, at any time within thirty days after the 
confirmation of said report, pay into court the amount of the assessment 
against his land or any tract thereof, or against any such corporation. Said 
payment shall relieve said lands from the lien of said assessment, and said 
corporation from all liability on said assessment. 

Upon presentation to the state auditor of an order of the district court 
having jurisdiction of such drainage district, properly certified, the auditor 
shall draw his warrant on the treasurer on the common school fund in 
favor of the commissioners of such drainage district for the total amount 
that may be assessed against any lands included in such district, the title 
to which is in the state of Montana, and upon the payment of such warrant 
such lands shall thereby be relieved from the lien theretofore created for 


such costs of construction. 
History: En. Sec. 62, Ch. 129, L. 1921; re-en. Sec. 7326, R. C. M. 1921. 


7327. Power of commissioners in emergency—report of repairs, assess- 
ments and indebtedness. Commissioners having charge of any completed 
drain, ditch, levee or other work constructed under any drainage law of 
the state of Montana, whether now in force or repealed, shall be authorized, 
in the case of an emergency, to make such repairs as may be necessary 
for the preservation and protection of the work under their control. They 
shall, on or before the first Tuesday of March of each year, file with the 
clerk of court having jurisdiction a report in which they shall specify in 
detail the emergency repairs which they have made during the preceding 
year, the labor and repairs then necessary to the preservation and protection 
of the work under their control, the places where such labor and repairs 
are especially needed, the amount of the outstanding indebtedness of the 
district and the sum to be assessed against each tract, lot, easement or 
corporation to pay all emergency repairs theretofore done, necessary labor 
and repairs to be done during the ensuing year, maintenance, incidental 
expenses and interest on and principal of all outstanding indebtedness. 
No notice of the filing of such report shall be necessary. All such assess- 
ments shall be apportioned on the last assessment roll of drain districts 
or on the last assessments in drainage districts confirmed by the court having 
jurisdiction thereof. 


History: En. Sec. 63, Ch. 129, L. 1921; References 
re-en. Sec. 7327, R. C. M. 1921; amd. Sec. Intre.Valley ‘Oontor Drain. Visti 
5, Ch. 169, L. 1929; amd. Sec. 1, Ch. 97, ’ 
L. 1931. M 545, 549, 211 P 218. 


7328. Same—court to hear. Within thirty days after filing such 
annual report, at a time and place to be fixed by the court or presiding 
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judge, the court or presiding judge shall examine said report, hear all 
objections to the same, fix and determine the amount of such assessments, 
and cause such adjudication to be entered of record in said court, and a 
certified copy of the same to be delivered to said commissioners. 

History: En. Sec. 64, Ch. 129, L. 1921; References 


re-en. Sec. 7328, R. C. M. 1921. In re Valley Center Drain District, 64 
M 545, 549, 311 P 218. 


7329. District taxes—how certified and collected. On or before the /3* ee 
; : Her : / -(2d) 8-15 
first Monday in September of each year the commissioners shall certify to-.5, 
each county treasurer of each county wherein the lands of the districtaa yes 
are situate a correct list of all the district lands in such county, and theSec. 1p. 14 
owners thereof, together with a statement of the amount of the total tax 
or assessment against said lands for district purposes, for that year, and 
the county treasurer of each county shall collect such taxes or assessments. 
at the same time and in the same manner as county and state taxes. 


History: En. Sec. 65, Ch. 129, L. 1921; re-en. Sec. 7329, R. C. M. 1921. 


7330. Collection of taxes when lands in more than one county. Where 
lands of any district lie in more than one county, the district taxes or 
assessments collected in all other counties shall be remitted to the county 
treasurer of the county wherein the court having jurisdiction of said district 
is located, on or before the first day of January of each year. 

History: En. Sec. 66, Ch. 129, L. 1921; re-en. Sec. 7330, R. C. M. 1921. 

7331. Rules of law applicable to collection of taxes. The rules of law 734) aoe 
applying to the collection of taxes and sale of land for taxes shall, unless 
in conflict with this act, apply to the collection and sale of lands for 
drainage assessments, and delinquent sales of land for unpaid taxes and 
assessments shall be made in the same manner as for state and county 
taxes in the respective counties where such lands are situate, and the 
right of redemption shall in all cases be made the same as in cases where 
lands are sold for state or county taxes. Such drainage district shall be 
entitled to the benefit of all penalties and interest upon delinquent district 
assessments. 

History: En. Sec. 67, Ch. 129, L. 1921; re-en. Sec. 7331, R. C. M. 1921. 


7332. Assessments against certain corporations—when payable. As-7332 : 
sessments against all public corporations, or any private corporation not” Soe ae 
owning land within the district, shall be payable to the county treasurer 
wherein the court having jurisdiction of the district is located, on or 
before the first day of September of each year. 

History: En. Sec. 68, Ch. 129, L. 1921; re-en. Sec. 7332, R. C. M. 1921. 


7333. Procedure on failure to certify assessments. When commission- 
ers shall fail to certify to the county treasurer of the proper county any 
one or more drainage assessments for construction or repair, or additional 
assessment against any lands in said district, at the proper time, they may 
certify the same to the county treasurer at any time thereafter, whether in 
the same or any subsequent year. 

History: En. Sec. 69, Ch. 129, L. 1921; re-en. Sec. 7333, R. C. M. 1921. 
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7334. Commissioners’ right of entry. The commissioners, their agents, 
servants, and employees, shall have the right to go upon all lands along 
any drain, ditch, levee, or embankment in their district, to inspect, deepen, 
widen, and repair the same, whenever necessary, doing no unnecessary 
damage, and shall not be liable for trespass therefor. 

History: En. Sec. 70, Ch. 129, L. 1921; re-en. Sec. 7334, R. C. M. 1921. 


7335. Commissioners’ right to construct drains across railroads. Said 
commissioners shall have the right to lay out and construct all necessary 
drains, ditches, and levees across any railway right-of-way or yards in 
their district, and any railway company whose right-of-way or yards crosses 
the line of any proposed drain, ditch, or levee shall open its right-of-way 
or yards and permit such drain, ditch, or levee to cross the same, as soon 
as said drain, ditch, or levee is constructed to such right-of-way. 

History: En. Sec. 71, Ch. 129, L. 1921; re-en. Sec. 7335, R. C. M. 1921. 


7336. Liability of district to railroad for cost of bridges, etc. Hvery 
drainage district shall be liable to the railway company whose right-of-way 
or yard any of its drains, ditches, or levees crosses, for the reasonable 
cost of the culverts and bridges made necessary by said drain, ditch, or 
levee crossing said right-of-way or yards, but not of more expensive char- 
acter than the average other culverts and bridges on said division of railway 
erossing streams or ditches of approximately the same width and depth, 
and within a hundred miles of said district ditches. 

History: En. Sec. 72, Ch. 129, L. 1921; re-en. Sec. 7336, R. C. M. 1921. 


7337. Railroads to permit construction of ditches—penalty. Upon re- 
ceiving fifteen days’ notice in writing, any railway company in whose 
right-of-way or yard any such drain, ditch, or levee is laid out shall open its 
right-of-way or yards and permit said commissioners and their contractors, 
agents, and employees to construct said drain, ditch, or levee, or to repair, 
maintain, or clean out same across said right-of-way or yards. For every 
day that said railroad company fails, after the end of said fifteen days, 
to open their said right-of-way or yard, as hereinbefore required, it shall 
forfeit twenty-five dollars to said drainage district, to be collected in an 
action, as other forfeitures are collected, or set off against any damages 
that have been awarded to such company. If said railway company fails 
to open its right-of-way or yard along the line of said drainage district, 
drain, ditch, or levee, the commissioners may, at any time after the expira- 
tion of said fifteen days, open such right-of-way and yard along the line 
of said drains, ditches, and levees, and construct the same. 

History: En. Sec. 73, Ch. 129, L. 1921; re-en. Sec. Toor, «best C,, NL: 1924; 


7338. Additional assessments, procedure to levy. If in the first assess- 
ment for construction the commissioners shall have reported to the court 
a smaller sum than is needed to complete the work of construction, or if 
in any year an additional sum is necessary to pay the lawful indebtedness 
of said drainage district, further or additional assessments on the land 
and corporations benefited, proportioned on the last assessment of benefits 
which has been approved by the court, shall be made by the commissioners 
of said drainage district under the order of the court or presiding judge 
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thereof; provided, however, that the total assessments for original con- 
struction and any additional assessments, other than for maintenance, 
incidental expense, and interest on bonds, shall, in no event, exceed the 
total assessments of benefits as provided in section 7307. Notice of the 
hearing of the application for such additional assessment shall be published 
at least once each week for three consecutive weeks in one newspaper 
published in each county in which said lands, or any part thereof, within 
said district are situated; which further or additional assessment may be 
made payable in instalments as specified in section 7325, and shall be 
treated and collected in the same manner as the original assessments for 
construction confirmed by the court in said drainage district. 
History: En. Sec. 74, Ch. 129, L. 1921; re-en. Sec. 7338, R. C. M. 1921. 


7339. Omissions—how corrected. Omission to assess benefits, or to 
assess for construction, or to make additional assessments, or to make 
assessment for repairs, or to award damages to any one or more tracts 
of land or easements in a drainage district, or to assess benefits, or to 
assess for construction, or to assess for repairs, or to make additional 
assessments against any corporation which should have been assessed, shall 
neither affect the jurisdiction of the court to confirm the report nor to 
render the benefits assessed, or the assessments for construction, or 
additional assessments, or assessments for repairs against other lands, or 
assessments against any corporation voidable, but the commissioners of 
said drainage district shall thereafter, as soon as they discover the omission, 
or as soon as notice thereof, either agree with the omitted parties upon 
the proper assessments and award the damages or assess such benefits, 
make such assessments for construction and make such additional assess- 
ments against the omitted lands and corporations, and award such damages 
as shall be just, and report the facts, Sees with such assessments and 
awards, to the court. 

History: En. Sec. 75, Ch. 129, L. 1921; re-en. Sec. 7339, R. C. M. 1921. 


7340-7341. Repealed—Chapter 109, laws of 1923. 


7342. Illegal assessments—costs—how defrayed. In case the court 
decides that any land should not have been assessed for drainage purposes, 
or that any assessment is void, the commissioners of the district shall levy 
an additional assessment on all of the assessable lands, irrigation ditches, 
railroads, corporations and individual owners, based on the last assessment 
of the district approved by the court, sufficient to pay the sum lost to the 
district by reason of such void assessment, or shall pay such sum out of 
the general fund of the district. 


History: En. Sec. 78, Ch. 129, L. 1921; re-en. Sec. 7342, R. C. M. 1921; amd. Sec. 2, 
Ch. 109, L. 1923; amd. Sec. 6, Ch. 169, L. 1929. 


7343. Borrowing money—procedure to issue notes or bonds. The ;3,; 
commissioners may borrow money not exceeding the amount of assessment }°',"12°;° 
for the cost of construction and additional assessments, as provided in ?-* 
section 7327, unpaid at the time of borrowing, for the construction. or [232 ptcaness 
repair of any work which they shall be authorized to construct or repair, Y@igates | 


or for the payment of any indebtedness which they may have lawfullv »- 3% 
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ineurred, and may issue notes or negotiable coupon bonds on the district, 
bearing interest at a rate not to exceed six per centum per annum, payable 
semi-annually and not running beyond one year after the payment of the 
last instalment of the assessment, on account of which money is borrowed, 
shall fall due. Before the issuance of said notes or bonds, the commission- 
ers shall pass a resolution providing for the issuance of such notes or 
bonds, which said resolution shall fix the rate of interest which said notes 
or bonds shall bear, not exceeding six per centum per annum, payable 
semi-annually, the time of payment and, if redeemable before maturity, 
the date thereof, and shall prescribe the denominations, not exceeding one 
thousand dollars, and form thereof, and may provide that both the 
principal and interest of said notes and bonds shall be payable at some 
convenient banking house, or trust company’s office, to be named in said 
notes or bonds; such notes or bonds shall bear the signature of the 
president of the drainage district and shall be signed by the secretary of 
such drainage district, and the coupons attached to the notes or bonds 
Shall be signed by the president and secretary; provided, the facsimile 
signatures of the president and secretary may be affixed to the coupons 
only when so recited in the notes or bonds, and the corporate seal of the 
drainage district shall be affixed to each of the notes or bonds. Upon 
execution, the notes or bonds shall be deposited with the county treasurer, 
who shall register the same in a book for that purpose, which shall 
show the number and amount of each note or bond, its date, the date 
payable and redeemable, where payable, the person to whom issued, and 
upon sale of the said notes or bonds, the county treasurer shall deliver 
the same to the person or persons to whom sold, upon their making 
payment for the same; said notes or bonds may be sold by the commis- 
sioners at either public or private sale, either with or without advertise- 
ment as they may deem it to the best interests of the district; said notes 
or bonds shall not be sold at less than ninety per cent. of their face value; 
said notes or bonds shall not be held to make the commissioners personally 
liable, but shall constitute a hen upon the assessments for the repayment 
of the principal and interest of such notes or bonds. 


In case any moneys derived from bonds sold to pay for the original 
construction of said improvement, now or hereafter, remains on hand after 
the work is completed in original construction, and paid for, and not raised 
for damages unpaid for, such residue may be used in the maintenance and 
repair, as in this act provided before making assessments for such main- 
tenance and repair. 


History: En. Sec. 79, Ch. 129, L. 1921; re-en. Sec. 7343, R. C. M. 1921. 


7344. Refunding indebtedness of district. And the court may, on 
the petition of the commissioners, authorize them to refund any lawful 
indebtedness of the district by taking up and canceling all of its out- 
standing notes and bonds, as fast as they become due, or before, if the 
holders thereof will surrender the same, and issuing in lieu thereof new 
notes or bonds of such district, payable in such longer time as the court 
shall deem proper, not to exceed in the aggregate the amount of all notes 


696 


Ch. 94 DRAINAGE DISTRICTS 7345-7347 
and bonds of the district then outstanding, and the unpaid accrued interest 
thereon, and bearing interest not exceeding six per cent. per annum. 


History: En. Sec. 80, Ch. 129, L. 1921; re-en. Sec. 7344, R. C. M. 1921. 


7345. Contracts—how let—advertisement. In all cases where the work 
to be done at any one time under the direction of the commissioners shall, 
in their opinion, cost to exceed twenty-five hundred dollars, the same 
shall be let to the lowest responsible bidder, and the commissioners shall 
advertise for sealed bids, by notice published in some newspaper published 
in the county in which the petition is filed, and may advertise in one or 
more newspapers published elsewhere. If there be no newspaper published 
in the county in which the petition is filed, they shall advertise in some 
newspaper published in an adjoining county, which said notice shall par- 
ticularly set forth the time and place when and where the bids advertised 
will be opened, the kind of work to be let, and the terms of payment. Said 
. commissioners may continue the letting from time to time, if in their 
judgment the same shall be necessary, and shall reserve the right to reject 
any and all bids. 

History: En. Sec. 81, Ch. 129, L. 1921; re-en. Sec. 7345, R. C. M. 1921. 


7346. Interest of commissioners in contracts forbidden. And they 
shall not, during their term of office, be interested, directly or indirectly, 
in any contract for the construction of any drain, ditch, levee, or other 
work in such drainage district or in the sale of materials therefor, or in 
the wages of or supplies for men or teams employed on any such work in 
said district. 

History: En. Sec. 82, Ch. 129, L. 1921; re-en. Sec. 7346, R. C. M. 1921. 


7347. Payment or tender of damages—deposit with clerk of court. 
The damages allowed to the owners of lands shall be paid or tendered 
before the commissioners shall be authorized to enter upon the lands, for 
damage to which the award is made, for the construction of any drains, 
ditches, or levees proposed thereon. If the owner is unknown or there 
shall be a contest in regard to the ownership of the land, or the owner 
will not receive payment, or there exists a mortgage or other lien against 
the same, or the commissioners cannot for any other reason pay him, they 
may deposit the same damages with the clerk of the court, for the benefit 
of the owner or parties interested, to be paid or distributed as the court 
shall direct, and such payment shall have the same effect as the tender 
to and acceptance of the damages awarded by the true owner of the land. 
This section shall not, however, prevent said commissioners, their agents, 
servants, and employees going upon said lands to do any and all work 
found necessary prior to making their assessment of benefits and award 
of damages, and the trial on their report thereof. 


History: En. Sec. 83, Ch. 129, L. 1921; 
ye-en. Sec. 7347, R. C. M. 1921. 

Operation and Effect 

The fact that the drainage statute by 
this section permits the commissioners to 
go upon a land owner’s property for the 
purpose of necessary investigation to de- 
termine the special benefits received or 


damages suffered by it, in advance of an 
award, does not render it obnoxious to the 
constitutional provision that private prop- 
erty shall not be taken or damaged for 
public use without compensation having 
been first made to or paid into-court for 
the owner. In re Valley Center Drain 
District, 64 M 545, 548 et seq., 211 P 218. 


697 


7348-7354 ACQUISITION OF PROPERTY Ch, 94 


7348. Drains—how laid out. When practicable, said drains herein 
provided for shall be laid out and constructed on the side of public high- 
ways or along natural water courses. 

History: En. Sec. 84, Ch. 129, L. 1921; re-en. Sec. 7348, R. C. M. 1921. 


7349. Procedure to bring other drained lands into district. Whenever 
any drained lands outside a drainage district are receiving the benefits of 
the drains of said district, by direct or indirect, natural or artificial con- 
nection therewith, the commissioners of said district may report said facts 
to the court and ask that said lands, describing them, be brought into said 
district and assessed for the benefits by them recarued from: the drains, 
ditches, or levees of said district. 

History: En. Sec. 85, Ch. 129, L. 1921; re-en. Sec. 7349, R. C. M. 1921. 


7350. Same—order to show cause. Upon the filing of said report the 
court shall order the owners of such lands to be notified of the filing of 
said report and the contents thereof, and shall require such owners to 
show cause at a time and place therein fixed, not less than twenty days 
thereafter, why their said lands should not be brought into said district 
and assessed for said benefits. 

History: . En. Sec. 86, Ch. 129, L. 1921; re-en. Sec. 7350, R. C. M. 1921. 


7351. Same—protest against confirmation of report—trial of issues. 
At the time and place fixed for hearing said report any of said landowners 
may appear and remonstrate against the confirmation of said report. All 
remonstrances shall be in writing, verified, and shall set forth the facts 
on which they are based. All issues arising on said ora shall be tried 
by the court without a jury. 

History: En. Sec. 87, Ch. 129, L. 1921; re-en. Sec. 7351, R. C. M. 1921. 


7352. Same—findings of court. If the court shall find that said lands 
or any of them are receiving the benefits of any such drain, ditch, or levee, 
the court shall so find in writing, and shall order said lands to be annexed 
to and made a part of said district, and benefits to be assessed against the 
same by the commissioners of said district. 

History: En. Sec. 88, Ch. 129, L. 192f; References 


re-en. Sec. 7352, R. C. M. 1921. In re Valley Center Drain District, 64 
M 545, 550, 211 P 218. 


7353. Same—order to be conclusive—appeals. Said order shall be 
final and conclusive unless appealed from to the supreme court within 
thirty days from the date of entry thereof. 

History: En. Sec. 89, Ch. 129, L. 1921; re-en. Sec. 7353, R. C. M. 1921. 


7354. Assessments against annexed lands. Said commissioners shall, 
after the time for appeal is past, assess against each parcel, tract, and 
easement of and said annexed lands reasonable and just benefits, and shall 
assess against said lands for construction and repairs such sums as shall 
be just. If lands similarly situated and benefited are found in said district, 
the annexed lands shall be assessed a like sum of benefits and damages. 
as said lands in the said district to which they are sought to be annexed, 
and a sum for construction of said work which shall be equal to all sums 
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assessed for the complete construction of the drainage system in the district 
to which they are sought to be annexed against lands having the same 
assessment of benefits in said district. 


History: En. Sec. 90, Ch. 129, L. 1921; References 
re-en. Sec. 7354, R. ©. M. 1921. In re Valley Center Drain District, 64 
M 545, 550, 211 P 218. 


7355. Confirmation of report—procedure. The commissioners shall file 
their said report and assessments in court; the court shall, by order, require 
said owners to show cause at a time and place therein fixed, not less than 
twenty days after the service of said order, why said report and assessments 
should not be confirmed. And on the hearing of said order to show cause, 
if a jury trial is demanded, the court shall frame issues on benefits and 
damages and impanel a jury or adjourn the hearing thereon until some 
term of court when a jury. is in attendance and take the verdict of a 
jury on such issues. All other issues arising on said report shall be tried 
by the court. The court shall order all necessary amendments of said 
report and make written findings of fact, and when said report is amended 
shall by order confirm the same. 

History: En. Sec. 91, Ch. 129, L. 1921; References 


re-en. Sec. 7354, R. C. M. 1921. In re Valley Center Drain District, 64 
M 545, 549, 211 P 218. 


7356. Court supervises commissioners—regulation of bonds. The court 
shall at all times have supervision of said commissioners, and may at any 
time require them to make a report on any matter or matters connected 
with their duties as commissioners, and after due hearing may remove 
from office any or all of said commissioners for neglect of duty or mal- 
feasance in office, or for other good cause. The court may at any time 
require the commissioners to give new bonds to the clerk of the court and 
may fix the amount thereof, and said bonds shall be submitted to the court 
or the presiding judge thereof for approval. 

History: En. Sec. 92, Ch. 129, L. 1921; re-en. Sec. 7356, R. C. M. 1921. 


7357. Assessments to have effect of judgment—how collected. Eachy357 
and every sum assessed for construction, for additional assessment, or for ge F.2d) 
repairs against any land or against any corporation, as soon as such 
assessment is confirmed by the court, shall be and is declared to be a 
judgment of the district court, in favor of said drainage district and 
against said land or corporation, and unless some other method of collec- 
tion is herein provided, shall be collected in the same manner as any other 
money judgment is collected; provided, that whenever said assessment 
is a lien upon land, it shall only be collected out of said land on which 
it is a lien. 

History: En. Sec. 93, Ch. 129, L. 1921; re-en. Sec. 7357, R. C. M. 1921. 


7358. Change in assessments not to affect bonds. No bonds or other?3% 4) 14 
money obligations issued by any drainage district shall be adversely 
affected by any subsequent change in assessments of benefits. 


History: En. Sec. 94, Ch. 129, L. 1921; re-en. Sec. 7358, R. C. M. 1921. 


7359. Presumption as to regularity acts of commissioners—burden of 
proof. Commissioners of drainage districts are hereby declared to be 
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public officers. The presumption shall be in favor of the regularity and 
validity of all their official acts. Whenever any report of the commissioners 
of any drainage district or any part of any such report is contested, 
remonstrated against, or called in question, the burden of proof shall rest 
upon the contestant, remonstrant, or questioner. 

History: En. Sec. 95, Ch. 129, L. 1921; re-en. Sec. 7359, R. C. M. 1921. 


7360. Waiver of defective service. In case of failure to serve any 
notice of any proceeding or hearing in this chapter provided for, upon 
any person or corporation, such person or corporation may appear in open 
court and waive such defect of service, or may waive it by filing in court 
or delivering to the commissioners of the drainage district to be filed 
in court a written waiver of such defect, in which waiver said defect shall 
be described; which waiver shall be signed by such party and witnessed 
and acknowledged before a proper officer having power to take acknowledg- 
ments of deeds. 

History: En. Sec. 96, Ch. 129, L. 1921; re-en. Sec. 7360, R. C. M. 1921. 


7361. Landowners may agree to omitted assessments. In case of omis- 
‘sion to assess any corporation or land that should be assessed for benefits, 
or construction, or repairs, or additional assessments, or to award damages, 
said omitted party and the owner of omitted land may in writing agree 
with the commissioners of said district what the assessment should be 
against said land, or against said corporation, or what said damages should 
be, and such agreement shall be acknowledged and witnessed as provided 
above for waivers, and be filed in the court. 

History: En. Sec. 97, Ch. 129, L. 1921; re-en. Sec. 7361, R. C. M. 1921. 


7362. Construction of act. The provisions of this act shall be liberally 
construed to promote the public health and welfare by reclaiming wet or 
overflowed lands, building embankments or levees, and the preservation 
of any system of drainage heretofore constructed according to law. 

History: En. Sec. 98, Ch. 129, L. 1921; re-en. Sec. 7362, R. C. M. 1921. 


7363. Assessments not to be obstructed by preliminary defects. The 
collection of any assessments made by the commissioners for construction 
and confirmed by the court, shall not be restrained or obstructed by 
reason of any omission, imperfection, or defect in the organization of any 
district or in any proceedings occurring prior to the order confirming the 
assessments of benefits, but such order shall be conclusive as to the regu- 
larity of all proceedings relating to the assessments of benefits unless 
appealed from within thirty days after the entry of such order. 

History: En. Sec. 99, Ch. 129, L. 1921; re-en. Sec. 7363, R. C. M. 1921. 


ae | 7364. Repealing clause—exceptions. Except as hereinafter provided, 
88 P.(2d) 814 the provisions of chapter 147 of the session laws of 1915, chapter 144 of 
' the session laws of 1909, sections 2403 to 2497, both inclusive, of the 

Revised Codes of Montana for 1907, and all acts and parts of acts in 

conflict herewith, are hereby repealed; provided, however, that where any 

drainage district shall have already been organized under the provisions 


of any of the laws in this section referred to, and shall have issued bonds, 
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warrants, or other evidence of indebtedness, or entered into any contract 
of purchase or construction, nothing herein contained shall be construed 
as affecting the rights of the holders of said bonds, warrants, or other 
evidence of indebtedness, or of any person, persons, corporation, or associ- 
ation parties to such contract or contracts with said district; provided 
further, that within sixty days after the passage and approval of this 
act the drain commissioner of each county within the state shall certify 
to the district court of the county for which he is appointed a full, true, 
and correct list and description of all drainage districts theretofore 
created and then existing in such county under any of the laws in this 
paragraph referred to, and thereupon the court or judge shall appoint 
three commissioners for each of said districts which then had outstanding 
any warr:nts, bonds, or other evidence of indebtedness, or which is party 
to any uncompleted contract with any person, persons, corporation, or 
association. The commissioners so appointed shall qualify and organize 
as a board as in this act provided, and shall thereafter carry on all the 
work and business of the district for which they are appointed in the 
‘same manner as is provided for the conduct of the business of drainage 
districts to be organized hereunder. 


History: En. Sec. 100, Ch. 129, L. 1921; re-en. Sec. 7364, R. C. M. 1921. 


7364.1. Benefited lands not assessed, procedure to assess. Whenever 
any lands, from which surface or seepage water enters any drain, or any 
lands upon which or through which surface or seepage water has been | 
prevented from flowing because of the construction of any drain, have 
not been included within the drainage district which constructed such drains 
or drain, or the owner of any irrigation ditch or canal, from which water 
seeps, drains or wastes to, upon or through lands included within a 
drainage district, has not been assessed for the cost of construction of 
the drainage system of said drainage district, whether constructed before 
or after the passage of this act, the commissioners of such district may report 
said facts to the court and ask that said lands, describing them, be brought 
into said district and assessed for their proportionate share of the cost 
of the drainage system of said drainage district and ask that the owner 
of any such irrigation ditch or canal be assessed its proportionate share of 
the costs of construction of such drainage system. Thereupon the same pro- 
ceedings shall be had to determine the proper assessments, if any, to be 
levied against said lands and the owner of such irrigation ditch or canal 
to aid in payment of costs of construction as set out in sections 7350, 7351, 
7352, 7353, 7354 and 7355 for the determination and levy of assessments 
against drained lands, outside of drainage district receiving benefits from 
the drainage of said districts. 


History: En. as Sec. 7364-A, by Sec. 7, Ch. 169, L. 1929. 


7364.2. Continuation of existing districts. All drain districts of the 
state of Montana, organized prior to the enactment of sections 7265 to 7364, 
inclusive, and continued in existence pursuant to section 7364 shall continue 
their existence as drain districts under and pursuant to all of the pro- 
visions of said sections and the commissioners of such drain districts shall 
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have all the power and authority conferred by said sections upon the 
commissioners of drainage districts organized under such sections. 
History: En. as Sec. 7364-B, by Sec. 2, Ch. 97, L. 1931. 


7364.3. Alterations or additions to system—petition required, contents 
of. Whenever, in the judgment of the commissioners of any drain district 
or drainage district, it is necessary or will be beneficial to such district 
to make any alteration and/or any addition to the drainage system of 
such district, they shall file a petition with the clerk of the court having 
jurisdiction of such district, in which shall be stated the proposed alteration 
of and/or the proposed addition to the drainage system of said district, 
the necessity therefor and the probable cost of making such alteration 
and/or addition. 

History: En. as Sec. 7364-C, by Sec. 2, Ch. 97, L. 1931. 


7364.4. Hearing—notice and service. Upon the filing of such petition 
a judge of said district court shall set the same for hearing and direct 
the clerk of such court to give notice thereof. Such notice shall contain 
a concise statement of the proposed alteration and/or addition and the 
estimated cost thereof, which notice must be served: and published at 
least twenty (20) days before the date fixed for such hearing. Service 
of such notice shall be made by registered mail, addressed to each landowner 
and corporation that may be lable for the payment of any portion of the 
cost of making such alteration and/or addition, at his or its post office 
address, if the same can be ascertained by the exercise of due diligence, and 
such notice shall be published once a week for twenty (20) days prior to 
such date in some newspaper published in the county where said court 
is held, to be designated in the order fixing the date for such hearing; 
provided, however, that if all interested landowners and corporations are 
so served, such notice need not be published. 

History: En. as Sec. 7364-D, by Sec. 2, Ch. 97, L. 1931. 


7364.5. Objections—dismissal of petition—procedure at hearing. Any 
such landowner or corporation may at any time prior to five (5) days 
before the date fixed for such hearing file his or its objections to such 
petition. A copy of such objections shall be delivered to the attorney for 
said commissioners, if they have an attorney of record, or to the chairman 
of the board of commissioners of said district, if there be no such attorney 
of record, prior to filing the original thereof with the clerk of said court. 
If objections are made and filed by the owners of at least fifty per centum 
(50%) in area of the lands in said district, said petition shall be dismissed 
and no further proceedings had thereon. If the owners of less than fifty 
per centum (50%) in area of the lands in said district object to such 
petition, then, on the date fixed for such hearing, or upon any day to 
which such hearing may be adjourned, the court having jurisdiction will 
hear testimony in support of said petition and in opposition thereto, and 
after such hearing shall determine whether the proposed alteration and/or 
addition are necessary, whether they will be beneficial to said district 
and improve the drainage system thereof, and either approve or deny 
such petition or modify and change the alteration and/or addition proposed. 
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So far as possible, such hearing shall be conducted as other hearings and 
trials in the district courts of the state of Montana, and the laws of the 
state of Montana with reference to hearmgs and trials, so far as applicable, 
shall govern in the conduct of such hearings. 

History: En. as Sec. 7364-E, by Sec. 2, Ch. 97, L. 1931. 


7364.6. Appeals—conclusiveness of court’s order—assessments. Any 
party interested in such hearing, deeming himself aggrieved by the order 
of the court thereon, may appeal from such order to the supreme court 
of Montana within thirty (30) days after the entry of such order. If no 
such appeal is taken within the time limited, the order of the court made 
upon such hearing will be final and conclusive. If any such alterations 
and/or additions are authorized by such order, the same shall be made by 
the commissioners of said district and the cost thereof apportioned in 
accordance with the last assessment roll of any such drain district or in 
accordance with the last assessments of any such drainage district 
confirmed by the court. 

History: En. as Sec. 7364-F, by Sec. 2, Ch. 97, L. 1931. 


1364.7. Grazing districts—articles of incorporation—form. Whenever |... . ,. 703 
three or more qualified persons shall desire to incorporate a cooperative Boece sa 


grazing district having for its object the utilization, conservation, restora- eieepte < 


tion and improvement of forage resources on their lands or upon lands Has no 

to be acquired by such association by purchase or lease, they shall prepare ee 
and file articles of incorporation to that effect in the office of the secretary 7364.7 

of state in the manner in this’act specified. Such articles shall be signed, Fae nt os 
sealed and acknowledged in the form now provided by the statutes of “°° *? P57 


this state for the conveyance of real estate, and shall include the following: 

(1) The name of the association. 

(2) The purpose for which it is formed. 

(3) The county or counties in which such district is located and the 
principal office or place of business of the association in the state. 

(4) The membership fee for each member of the association which shall 
in no case be greater than five dollars ($5.00). 

(5) The term for which such association is incorporated which shall 
not exceed forty (40) years. - 


(6) The names and residences of the persons who subscribe to and 
acknowledge such articles of incorporation, together with legal description 
of the lands owned or leased by each incorporator. 

(7) Names and residences of those who have subscribed for member- 
ship, with a description of the lands owned or leased by each. 

(8) The articles of incorporation shall hereafter be in substantially 
the following form: 

ARTICLES OF INCORPORATION 

1. The name of this association shall be: 

op beads ee POE Un Sie aaa Laie een Hae Cooperative Grazing Association.” 

2. This is a cooperative organization without capital stock and is not 
operated for profit. The purpose for which it is formed is to make possible 
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the acquisition, control, conservation and beneficial use by its members 
of ‘certain crazine lands * lying ante ee A Ue ee County or 
lec cheat soli iia ley sbh i. 20, Counties, Montana, to the end that the members of 
the association may stabilize their farming and ranching operations. 

2 en Mii Wan beeine e EONENT Suiiea Cooperative Grazing District shall be 
situated wholly. within, the” boundaries: Ole. 2s et er eee County, 
WitbIn Liev DOUG ares (One coe Ceuta Newnes coerce Counties, Montana, 
and the office of the association shall be located in...............0202 : 
County, Montana. 


4. The membership fee of this association shall be Five Dollars ($5.00) 
per member. . 


5. This association shall have a corporate life of forty (40) years. 


6. The individuals who subscribe to membership and acknowledge 
these articles of incorporation, together with their respective residences 
and the legal description of their lands, is as follows: 


Name . Address Description of Land 
(Either Owned or Leased) 


ee ee ete a ee wee mem eee me ene eee emcee see tee ew eee meee scoece we aweccewoeceee sone w ee +e ee - ~~~ ee 


IN WITNESS WHEREOFP, the said parties of the first part have here- 
nnto \set" their hands "and “Seals thine we ee ee day of 


Signed, Sealed and Delivered in 
the Presence of 


wore rete me wwe mec ewicemececcew ccc cece eee ens ee eee ee +++ ee ee 


COOUTILY OL teeta cle EL cage 
SS. 
STATE OF MONTANA 
On aise Unease CLAY) OD ec. rae eee eters eae a Joa ea Bs Fests , before me, 
dicks MUN As See arn ela! nee a Notary Public for the State of Montana, 
personally, ‘appeared... (2-0, ie 2 ViN6 Miele Cee LOB RE AL rib. IS FS 


known to me personally to be the persons whose names are subscribed to . 
the within instrument, and acknowledged to me that they executed the 
same. 


IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
my official seal the day and year in this certificate first above written. 


Notary Public for the State of Montana 

My Commission expires 

Residing at weiss cet ohe ose: De elo eek ee er 
History: En. Sec. 1, Ch. 195, L. 1935. 
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7364.8. Powers. Each association organized under this act shall have 
the following powers: 

(1) To lease or acquire, by purchase or otherwise, lands for grazing 
purposes or for raising forage crops and to dispose of such lands by trade, 
sale or otherwise. 


(2) To construct or acquire fences, reservoirs, or other facilities for 
the care of livestock. 


(3) To lease from the county or counties in which the cooperative 
grazing district is located, land acquired by such county or counties through 
tax sale or otherwise, which is located in or contiguous thereto and not 
already under lease. 


(4) To apportion to members grazing rights within such district on 
such terms, conditions and limitations as may be specified by the directors 
thereof, or in accordance with the terms and limitations imposed for the 
purpose of conservation, restoration and improvement of forage resources 
in the leasing of county, state or Federal land. 


(5) To issue or cause to be issued permits to graze livestock on such 
erazing districts to association members, bona fide residents, lessees of lands, 
and other stock owners, having, in each case commensurate lands, pursuant 
to the by-laws and rules and regulations of the association, approved by 
the Montana grazing commission. Such permittees shall be entitled to 
participate in the use of the range upon the payment, annually, of reasonable 
fees in each case to be fixed or determined from time to time by the 
directors of the association, provided that grazing permits shall be issued 
only to residents of the state of Montana and to individuals, associations 
or corporations authorized to conduct business under the laws of the state 
of Montana and actually engaged in the raising of livestock. Preference 
shall be given in the issuance of grazing permits to those within or near 
a district who are members of the association or land owners or lessees 
engaged in the livestock business within or near said grazing district. 
The commensurability of such members or applicants shall be the basis 
of issuing permits for the proper use of lands owned, occupied or leased 
by them. Such permits shall be for a period of not more than ten (10) 
years, subject to the preference right of the permittee to renewal. 


History: En. Sec. 2, Ch. 195, L. 1935. 


7364.9. Members, qualifications—effect of disposing of land. Any per- 
son, partnership, association, corporation or legally authorized agent of 
either thereof owning or leasing forage producing land within or near 
the proposed boundaries of any cooperative grazing district set up by any 
association incorporated under this act, shall be entitled to become a 
member of such association by paying the membership fee and by sub- 
scribing to the by-laws and by complying with the regulations fixed by 
the grazing district as approved by the Montana grazing commission. 
When any member shall dispose of the lands owned or leased by him 
within or near the cooperative grazing district so that he is no longer 
the owner of such lands or leases commensurate with his permit, then 
such person shall cease to be a member of such association and _ his 
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rights and interests in the association shall thereupon pass to the purchaser 
thereof. When any member shall dispose of a part of the lands or leases 
owned by him so that another shall become the owner of such lands or leases 
and acquire right to membership, then the rights and interests involved shall 
be determined by the board of directors of the association based upon the 
commensurability of the lands or leases in such new relationship. 


History: En. Sec. 3, Ch. 195, L. 1935. 


7364.10. By-laws. Each association incorporated under this act shall 
within thirty (30) days after its incorporation adopt a code of by-laws 
by a majority vote of its members for its government and management, 
not inconsistent with the powers granted under this act, and before such 
code of by-laws becomes effective it must be submitted to and be approved 
by the Montana grazing commission, in order that so far as possible there 
may be uniformity in the regulations and by-laws of all cooperative grazing 
associations now existing or hereafter formed under the laws of the state. 


Each association incorporated under the provisions of Chapter 66 of 
the session laws of the twenty-third legislative assembly of the state of 
Montana, 1933, shall within thirty (80) days after the passage and approval 
of this act, by a majority vote of its members, amend its existing by-laws 
so far as may be, necessary to conform with the provisions of this act, not 
inconsistent with the powers granted under this act, which said amended 
by-laws shall, before becoming effective, be submitted to and be approved 
by the Montana grazing commission. Such by-laws shall provide for: 


(1) The time, place and manner of calling and noticing meetings of 
the association and of its board of directors. } 

(2) The number of members constituting a quorum at any meetings. 

(3). The number of directors of the association, their tenure of office, 
and the time and manner of their election; the officers of the corporation, 
their tenure of office, the manner of their election and their duties. 

(4) Suspensions of rights, loss of privileges and grazing permits for 
violation of such by-laws, or of any regulation, limitation or restriction 
imposed for the conservation of forage within the district. 

(5) The manner of filling vacancies in the board of directors or of 
any office. 

History: En. Sec. 4, Ch. 195, L. 1935. the state of Montana referred to in this 
section is entirely superseded and amended 


NOTE.—Chapter 66 of the session laws py Qhapter 195 of the 1935 laws, which 
of the twenty-third legislative assembly of  inelyudes this section. 


7364.11. Directors, powers and duties. 


(1) The directors shall possess the full corporate power of the associa- 
tion as authorized in this act. 

(2) The directors shall make regulations for the management and 
eontrol of the affairs of the association and of the manner of utilization 
of grazing and range development within their respective districts. Such 
regulations before becoming effective, shall be submitted to and be ap- 
proved by the Montana grazing commission. 
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(3) The directors shall apportion grazing rights within their districts 
to members on a commensurate basis as may be defined by the by-laws 
and regulations of the associations. — 


(4) To grant to non-members grazing permits within such districts 
when the amount of forage within the district is greater than the need of 
the members. 


(5) To determine grazing fees to be imposed on members or non- 
members on a per-head basis for grazing rights or to determine assessments 
on members on a per-head grazing basis for the purchase of lands situated 
within, contiguous to or adjacent to such districts. 

(6) On behalf of the association, to enter into leases with persons, 
' corporations, partnerships or with the county or counties in which the 
_ district is located or with the state or the federal government for tracts of 
land within, contiguous to or adjacent to such districts. 

(7) To specify the breed, quality and number of male breeding animals 
which each member must furnish when stock are grazed in a common 
pasture within the grazing district. 

History: En. Sec. 5, Ch. 195, L. 1935. 


7364.12. Filing map of district. Cooperative grazing associations or- 7364.12 
ganized under this act shall, upon completion of organization and incorpora- 39.4 208 
tion, file with the county clerk of the county or counties in which such *°* * °°? 


lands lie, a map or plat of the grazing district proposed to be created. 
If such district shall contain land situated in more than one county, then 
a map or plat of such grazing district shall be filed with the county clerk 


of each county in which such lands lie. Whenever any incorporated grazing ~ 


association shall enlarge or reduce the area included within its district, 
or change or modify its boundaries, it shall file with the county clerk 
or clerks, a map or plat to indicate such changed boundaries. 

History: En. Sec. 6, Ch. 195, L. 1935. 


7364.13. Leasing and/or purchase of lands. Any incorporated grazing 


association may purchase or lease any and all lands owned by the United | 


States, the state of Montana, any county, corporation or individual on 
such terms as may be lawfully negotiated in each ease. 

In negotiating the terms of any lease with a cooperative grazing district, 
county commissioners may provide for a variable scale of rental charges, 
based on market prices for livestock and/or livestock products, or on 
the number and character of stock to be grazed in said district. 

History: En. Sec. 7, Ch. 195, L. 1935. 


7364.14. Reserves. The association, after paying all costs, lease rentals, 
or other expenses, may set up such reserve for contingencies as in its 
judgment is advisable. 

History: En. Sec. 8, Ch. 195, L. 1935. 


7364.15. Distribution of interests upon dissolution. Whenever any 


cooperative grazing district is dissolved by aet of its board of directors 
or otherwise, in accordance with the general law relative to dissolution of 


corporations, then the rights and interests therein shall be distributed 
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among the members in proportion to the amounts paid in by the various 
members as assessments, as nearly as the board of directors may determine. 
History: En. Sec. 9, Ch. 195, L. 1935. 


7364.16. Amendments of by-laws. By-laws may be altered or amended 
at any meeting of the members, legally called, and noticed, by a two-thirds 
vote of the members present, but such by-laws so altered or amended must 
before becoming effective be submitted to and be approved by the Montana 
grazing commission. 

History: En. Sec. 10, Ch. 195, L. 1935. 


7364.17. Appeals. In the event of dispute between a member of an 
association and the association itself, or between two or more associations, 
appeal may be made to the Montana grazing commission, as in this act 
provided. The record in the case may be prepared pursuant to stipulation 
of the parties, or, if they fail to agree thereon, the record may be settled 
by the Montana grazing commission. 

History: En. Sec. 11, Ch. 195, L. 1935. 


7364.18. Appeal to courts. The action of the Montana grazing com- 
mission in such appeals shall be final, save and except that an interested 
party may seek review of the action of the Montana grazing commission 
in a district court of the county where the dispute or controversy arose 
within thirty (30) days after such decision of the Montana grazing com- 
mission, and trial of the issue in such court may be had on the record 
made before the Montana grazing commission or de novo. The district 
court may affirm, reverse or nullify the decision of the Montana grazing 
commission. Appeals may be prosecuted from the judgment of the district 
court to the supreme court of Montana as in other cases. 

History: En. Sec. 12, Ch. 195, L. 1935. 


7364.19. Saving clause. Chapter 66, laws of the twenty-third legisla- 
tive assembly of the state of Montana, 1933, shall be, and the same is hereby 
amended, save and except that as to any grazing districts organized under 
and pursuant to such act, this amendment shall not affect, impair or 
destroy any of the rights and powers by such association pursuant to the 
provisions of said chapter 66, and such associations so organized shall con- 
tinue and be in full force and effect, subject, however, to the terms and 
conditions of this act. 

History: En. Sec. 13, Ch. 195, L. 1935. 


7364.20. Purpose of act. In order to administer, regulate and improve 
such grazing districts as are now incorporated, or as may hereafter be 
incorporated, under the laws of the state of Montana, and to make such 
rules, regulations and establish proper services and standards therefor, 
enter into cooperative agreements, to insure full realization of the objects 
of such grazing districts, establish more uniform by-laws and regulations 
within and among the said various cooperative grazing associations now 
existing or which may be hereafter incorporated, and in order to effect 
full cooperation with the director of grazing under the Taylor grazing act, 
to work out the economic use of the grazing areas of the state of Montana, 
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to establish uniform rules and regulations for the issuance of grazing 
permits by cooperative grazing associations to the most commensurate 
and most dependent members, residents, users, and/or livestock operators 
within any such areas, such utilization, however,.to be so conducted as to 
maintain maximum, continuous production consistent with such use, to 
provide when and where necessary, for restoration of said natural forage 
resources, and do any and all things necessary to accomplish a sound 
administration of grazing areas in Montana, this act is adopted. 
History: En. Sec. 1, Ch. 194, L. 1935. 


7364.21. Creation of Montana grazing commission—members—terms— 
vacancies—meetings. There is hereby created the Montana grazing com- See 
‘mission of the state of Montana hereafter called. the “commission.” The La. 30 ee 
- Montana grazing commission shall consist of a board of five (5) members 
who shall be appointed by the governor as provided in this act. The gov- 
ernor shall select one (1) member from the Montana Wool Growers’ 
Association; and one (1) member from the Montana Livestock Growers’ 
Association ; and one (1) member from the Board of County Commissioners’ 
Association; and one (1) member from the Incorporated Grazing Associa- 
tion, under the laws of the State of Montana and one (1) member as a 
representative of the Director of Grazing under the Taylor Grazing Act 
(Public No. 482 U. 8. Congress approved June 28, 1934). 

Three (3) of such members so appointed by the governor, shall serve 
for a term of one (1) year and two (2) of such members so appointed by 
the governor, shall serve for a term of two (2) years and upon the expira- 
tion of said respective terms, all members thereafter shall be appointed 
under this act, the length of their respective terms of office shall be 
determined by lot. 

In the event of a vacancy or vacancies upon the commission, the gov- 
ernor shall within sixty (60) days fill such vacancy from the group from 
which said vacancy shall occur. 

The commission shall hold a regular meeting at Helena, at least once in 
each quarter period of the year, and such other meetings at any point in 
Montana as may be required in the conduct of the business of the com- 
mission, or aS may be proper in the administration of this act and 
related acts. 

History: En. Sec. 2, Ch. 194, L. 1935. 


7364.22. State grazing administrator—nominations—appointment. The 73°47? 


commission at its first meeting shall nominate three (3) persons, citizens b*%5.2"8 
of the state of Montana, for submission to the governor, who shall from 
the list of such nominees appoint one who shall act as the state grazing 
administrator for the state of Montana. Such administrator shall 
hold office for a term of one year. Upon the expiration of his term of 
office his successor shall be nominated and appointed in like manner. 

History: En. Sec. 3, Ch. 194, L. 1935. 


7364.23. Powers and duties of commission. The commission shall make (ovtee e 
provision for the protection, administration, regulation and improvement L. 39,¢. 208. 
° ° ° . . ° ec. Dp. 
of such grazing districts as may now exist under and by virtue of sections ~ 
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7364.24 
repealed 


L. 39 c. 208 
sec. 32 p. 557 


7364.25 
repealed 
L. 39 c. 208 


sec. 32-p. 557 | 


7364.26 
repealed 
L. 39 c. 208 


sec. 32 p. 557 


7364.27 


sec. 32 p. 5d 


| 
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7364.7 to 7364.19, inclusive, and as may hereafter be created under and 
by virtue of any similar laws in the state of Montana. It shall make such 
rules and regulations and establish such service, enter into such coopera- 
tive agreements and do any and all things necessary to insure the objects 
and purposes of such grazing districts, namely to regulate and coordinate 
the regulations and by-laws of all districts formed under the state law as to 
the occupancy and use thereof, to preserve the land and its resources 
from destruction and unnecessary injury, and generally to provide for the 
orderly use, improvement and development of the range, and provide for 
stock passes and drives as may be necessary and proper over, across and 
through said districts. 
History: En. Sec. 4, Ch. 194, L. 1935. 


7364.24. Compensation of commissioners. The members of the com- 
mission shall be allowed their actual expenses and ten dollars ($10.00) per 
diem for and while attending meetings, such expenses to be audited, allowed 
and paid as in the case of other expenditures of said commission. 


History: En. Sec. 5, Ch. 194, L. 1935. 


7364.25. Salary of grazing administrator—fees against associations— 
disposal of funds. The commission shall have power to fix the salary 
of the state grazing administrator appointed by the governor, as above 
prescribed, and to appoint such other agents and employees, and incur such 
expenses as may be necessary for the proper conduct of the business of 
the commission. The state grazing commission shall have authority and right 
to impose such fees against the several grazing associations of the state 
of Montana and in an amount not in excess of five cents (5c) per head per 
“eow unit” and one cent (le) per head for mature sheep, five (5) mature 
sheep being considered a “cow unit”, to defray any and all expenses created 
by the state grazing commission, and said state grazing commission shall 
from such fees and collections repay to the state treasurer of Montana any 
and all appropriations provided by the state of Montana for the establish- 
ment of this commission and the administration of this act when so col- 
lected. When such appropriation by the state of Montana is repaid, the 
balance of such funds shall be held in the state grazing fund, hereinafter 
created, to be expended by order and direction of the state grazing com- 
mission for the further administration of the commission, and thereafter 
said commission shall be maintained by-funds obtained from the livestock 
fees hereinbefore provided. 

History: En. Sec. 6, Ch. 194, L. 1935. 


* 7364.26. Powers and duties of administrator. The state grazing ad- 
ministrator shall be the executive officer of the commission and shall be 
controlled and directed by the rules and regulations established by the 
commission from time to time and applicable to him. 

History: En. Sec. 7, Ch. 194, L. 1935. 


7364.27. Audit of expenses—payment—state grazing fund created. It 
shall be the duty of the commission to audit all bills for expenses incurred 
by it or the administrator in the discharge of the duties of the commission, 
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and when found correct to certify the same to the board of examiners of 
the state of Montana, and when the same are approved by said board, it 
shall transmit such claims to the state auditor, who shall thereupon draw 
a warrant upon the state treasurer in favor of the party or parties entitled 
thereto for the amounts so certified and approved, which warrants shall 
be drawn upon and paid out of the state grazing fund. Said state grazing 
fund is hereby created and shall consist of the fees paid to said commis- 
sion therefor and other funds hereafter or heretofore appropriated for 
said commission and placed to the eredit of said fund. 


History: En. Sec. 8, Ch. 194, L. 1935. 


7364.28. Annual report. The commission must make an annual report, 
in writing, to the governor, on the first day of January, of all its transactions | 


for the preceding year. | 
History: En. Sec. 9, Ch. 194, L. 1935. 


7364.29. Powers and duties of the commission. The commission shall | Sen 


| repealed 


be and act as the official and final appellate board in all cases of appeal 


to it (a) between a member or members of a cooperative grazing associa- | 


tion and such*association and (b) between grazing associations in the state 
of Montana. 


In addition to the powers of the commission hereinbefore enumerated, 
the commission shall have power and authority to settle, adjust and approve 
mutual agreements between grazing associations and owners or users within 
or adjoining grazing districts, to determine and agree upon an acceptable 
division fence or barrier, which may be separately or jointly constructed 
and maintained, such fence as may be agreed upon to be as binding as 
any other fence prescribed by law. In the event the kind of fence or barrier 
cannot be agreed upon, then the commission shall have authority and it is 
hereby empowered to determine the kind of barrier or fence required or 
what acts or encroachments of stock shall constitute trespass within the 
grazing district. 

History: En. Sec. 10, Ch. 194, L. 1935. 
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repealed 

L. 39 c. 208 
sec, 32 p. 557 


L. 39 c. 208 
Sec. 32 p. 557 


7365et sed. 
g9 P.(2d) 1087) 
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7365. Discovery—notice—marking boundaries—sinking shaft. Any 
person who discovers upon the public domain of the United States, within 
the state of Montana, a vein, lode, or ledge of rock in place, bearing gold, 
silver, cinnabar, lead, tin, copper, or other valuable deposits, or a placer 
deposit of gold, or other deposit of minerals having a commercial value 
which is subject to entry and patent under the mining laws of the United 
States, may, if qualified by the laws of the United States, locate a mining 
claim upon such vein, lode, ledge, or deposit in the following manner, viz. : 


1. He shall post, conspicuously, at the point of discovery, a written or 
printed notice of location, containing the name of the claim, the name of 
the locator (or locators, if there be more than one), the date of the location, 
which shall be the date of posting such notice, and the approximate dimen- 
sions of area of the claim intended to be appropriated. 


2. Within thirty days after posting the notice of location, he shall 
distinctly mark the location on the ground so that its boundaries can be 
readily traced. It shall be prima facie evidence that the location is 
properly marked if the boundaries. are defined by a monument at each 
corner or angle of the claim, consisting of any one of the following kinds: 
(1) A tree at least eight inches in diameter, and blazed on four sides; (2) 
A post at least four inches square by four feet six inches in length, set 
one foot in the ground, unless solid rock should occur at a less depth, in 
which ease the post should be set upon such rock, and surrounded in all 
cases by a mound of earth or stone at least four feet in diameter by two 
feet in height. A squared stump of the requisite size, surrounded by 
such mound, shall be deemed the equivalent of a post and mound; (3) A 
stone at least six inches square by eighteen inches in length, set two-thirds 
of its length in the ground, with a mound of earth or stone alongside at 


- least four feet in diameter by two feet in height; or (4) A boulder at 


least three feet above the natural surface of the ground on the upper side. 
Where other monuments, or monuments of lesser dimensions than those 
above described, are used, it shall be a question for the jury, or for 
the court where the action is tried without a jury, as to whether the 
location has been marked upon the ground so that its boundaries can 
be readily traced. Whatever monument is used, it must be marked: with 
the name of the claim and the designation of the corner, either by number 
or cardinal point. 


3. Within sixty days after posting such notice, he shall sink a shaft 
upon the vein, lode, or deposit, at or near the point of discovery, to be 
known as the discovery shaft. Such shaft shall be sunk to the depth of 
at least ten feet, vertically, below the lowest part of the rim of such shaft 
at the surface, or deeper if necessary to disclose the vein or deposit 
located, and the cubical contents of such shaft shall be not less than one 
hundred and fifty cubic feet; provided, that any cut or tunnel which 
discloses the vein, lode, or deposit, located at a vertical depth of at least 
ten feet below the natural surface of the ground, and which constitutes 
at least one hundred and fifty feet of excavation, shall be deemed the 
equivalent of such shaft; and provided also, that where the vein, lode, 
or deposit located is disclosed at a less vertical. depth than ten feet, any 
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deficiency in the depth of the discovery shaft, cut, or tunnel may be 
compensated for by any horizontal extension of such working, or by any 
excavation done elsewhere upon the claim, equaling, in cubical contents, the 
cubical extent of such deficiency; but in every case at least seventy-five 
cubic feet of excavation shall be made at the point of discovery. 


History: Earlier acts were those of Feb. 
11, 1876, governing location of quartz 
claims, appearing as Secs. 1477 and 1478, 
5th Div. Comp. Stat. 1887. 

Ap. p. Sec. 3610, Pol. C. 1895; en. Sec. 


1, Ch. 16, L. 1907; Sec. 2283, Rev. C. 1907; 
re-en. Sec. 7365, R. C. M. 1921. Cal. Civ. 


' C. Sec. 1426. 


Area of Claim 


The area bounded by a mining location 
must be within the limits granted by the 
statute—1,500 feet in length by 600 in 
width—and boundaries beyond such limits 
do not impart notice to subsequent loca- 
tors, they not being required to look for 
stakes or boundaries beyond such limits. 
Thompson v. Barton Gulch Min. Co., 63 M 
' 190, 206, 207 P 108. 


Boundaries 


The right of the legislature to provide 
rules for the marking of the boundaries of 
mining claims, to provide for a record of 
such claim, and what the recorded paper 
‘ must contain, is fully settled in this state. 
Baker v. Butte City Water Co., 28 M 222, 
226, 72 P 617; affirmed in Butte City 
Water Co. v. Baker, 196 U. S. 119. 


The boundaries of a mining location 
must be so definite and certain that, tak- 
ing the discovery as the initial point, 
they may be readily traced, and the de- 
claratory statement must furnish such in- 
formation that a person of reasonable in- 
telligence may therefrom find the claim 
and run its lines. Thompson v. Barton 
Gulch Min. Co., 63 M 190, 206, 207 P 108. 


Constitutionality 


State statutes providing additional re- 
quirements for valid location of mining 
claims to those imposed by acts of con- 
gress are not in violation of the U. S. con- 
stitution and acts of congress. While the 
validity of a law of the territory requir- 
ing a location notice to be verified was 
doubted in Wenner v. McNulty, 7 M 30, 36, 
14 P 643, the power of the legislature to 
impose additional burdens upon the loca- 
tor of a mining claim is now definitely 
settled. O’Donnell v. Glenn, 8 M 248, 255, 
19 P 302; Metcalf v. Prescott, 10 M 283, 
293, 25 P 1037; McCowan v. Maclay, 16 M 
234, 235, 40 P 602; Berg v. Koegel, 16 M 
266, 267, 40 P 605; Purdum v. Laddin, 23 
M 387, 389, 59 P 154. 


Development Work 


In addition to the acts required by the, 
federal statutes, the state might rightfully 
exact of the locator of a quartz lode min- 
ing claim the doing of development work 
and the filing for record of a declaratory 
statement. Mares v. Dillon, 30 M 117, 
129, 75 P 963; Butte Consolidated Min. Co. 
v. Barker, 35 M 327, 341, 89 P 302; Orton 
v. Bender, 43 M 263, 266, 115 P 406. 


Notice 


For decisions as to the requisites of a 
valid location of a mining claim and the 
sufficiency or insufficiency of notice of lo- 
cation and declaratory statement under 
former ‘statutes, see, generally, McBurney 
v. Berry, 5 M 300, 5 P 867; Garfield Min. 
& Mill. Co. v. Hammer, 6 M 53, 8 P 153; 
Upton v. Larkin, 7 M 449, 17 P 728; O’Don- 
nell v. Glenn, 8 M 248, 19 P 302; Flick v. 
Gold Hill & Lee Mountain Min. Co., 8 M 
298, 20 P 807; Gamer v. Glenn, 8 M 3871, 
20 P 654; Freezer v. Sweeney, 8 M 508, 
21 P 20; O’Donnell v. Glenn, 9 M 452, 23 P 
1018; Metealf v. Prescott, 10 M 281, 25 P 
1037; Shreve v. Copper Bell Min. Co., 11 
M 309, 28 P 315; Brownfield v. Bier, 15 M 
403, 39 P 461; McCowan v. Maclay, 16 M 
234, 40 P 602; Bramlett v. Flick, 23 M 95, 
57 P 869; Purdum v. Laddin, 23 M 387, 59 
P 158; McKay v. McDougall, 25 M 258, 64 
P 669; Walker v. Pennington, 27 M 369, 71 
P 156; Wilson v. Freeman, 29 M 470, 75 P 
84; Mares v. Dillon, 30 M 117, 75 P 963; 
Hickey v. Anaconda Copper Min. Co., 33 M 
46, 81 P 806; Dolan v. Passmore, 34 M 277, 
85 P 1034; Helena Gold & Iron Co. v. Bag- 
galey, 34 M 464, 87 P 455; Butte Consolli- 
dated Min. Co. v. Barker, 35 M 327, 89 P 
302; Butte Northern Copper Co. v. Rad- 
milovich, 39 M 157, 101 P 1078; Tiggeman 
v. Mrzlak, 40 M 19, 105 P 77; Giberson 
v. Tuolumne Copper Min. Co., 41 M 396, 
109 P 974; Consolidated ete. Min. Co. v. 
Struthers, 41 M 565, 575, 111 P 152. 


Operation and Effect 


The law contemplates that the location 
of a mining claim shall consist of a num- 
ber of distinct acts which are independ- 
ent of each other. The last that may be 
done does not relate back to the first, and 
all must be performed before a legal loca- 
tion exists. Gonu v. Russell, 3 M 358, 363; 
McKay v. McDougall, 25 M 258, 266, 64 P 
669; Thornton v. Kaufman, 40 M 282, 286, 
106 P 361. 
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A location of a mining claim is not made 
by taking possession alone, but by work- 
ing on the ground, recording, and doing 
whatever else is required for that pur- 
pose by the acts of congress and the local 
laws and regulations. Upton v. Larkin, 
5 M 600, 603, 6 P 66; Garfield M. & M. Co. 
v. Hammer, 6 M 53, 59, 8 P 153; Purdum 
v. Laddin, 23 M 387, 389, 59 P 153. 


, By discovery and the posting of notice 
of claim, the discoverer acquires a right 
to make a location to the exclusion of one 
who thereafter enters and makes a loca- 
tion pending the time allowed by this sec- 
tion to complete the marking of the 
boundaries and the required excavation 
work. Ferris v. McNally, 45 M 20, 26, 121 
P 889. 


Held, that this section to 7368, R. C. M. 
1921, modifying to some extent the re- 
quirements of the Jaw with relation to the 
location of mining claims, go no further 
than to direct the courts to disregard de- 
fects or irregularities in the posted and 
recorded notice and the failure to-do any 
of the other acts made necessary to com- 
plete a location, when it appears that such 
acts have in fact been done before a loca- 
tion of the same ground has been made 
by another, and do not excuse the per- 
formance of any act, even though the sub- 
sequent locator has notice of a prior loca- 
tion which does not comply with the stat- 
ute. Ringling v. Mahurin et al., 59 M 38, 
48, 197 P 829. 


Power to Swing Claim 


Though a locator has posted a notice 
under state and federal statutes stating 
the general course of the vein, he may, 
within ninety days, swing his claim in 
any direction required to include the vein, 
where no bad faith is shown. Sanders v. 
Noble, 22 M 110, 117, 55 P 1037. 


Quartz Lode Claim 


Under Political Code of 1895 the only 
way the locator of a quartz lode mining 
claim could manifest his intention to claim 
the ground embraced within his bound- 
aries, in good faith under the mining laws, 
was by means either of a discovery shaft 
or a cross-cut sunk or made from an open- 
ing upon the claim sought to be located, 
and not upon grounds over which he had 
not complete control as a matter of right, 
or from which he might be excluded at 
any time at the option of another. Butte 
Consolidated Min. Co. v. Barker, 35 M 327, 
334, 89 P 302. 

Relative to the successive steps for mak- 
ing a valid location of a quartz lode min- 
ing claim, see Butte Consolidated Min. Co. 
v. Barker, 35 M 327, 333, 89 P 302, 90 P 
177; Butte Northern Copper Co. v. Rad- 
milovich, 39 M 157, 162, 101 P 1078; Thorn- 
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ton v. Kaufman, 40 M 282, 286, 106 P 361; 
Orton v. Bender, 43 M 263, 265, 115 P 406. 


Substantial Compliance Necessary 


There can be no valid location of a min- 
ing claim without a discovery and a com- 
pliance with the requirements of the state 
statute. Upton v. Larkin, 7 M 449, 456, 
17 P 728; Sanders v. Noble, 22 M 110, 117, 
55 P 1037; Baker v. Butte City Water Co., 
28 M 222, 226, 72 P 617; Ferris v. Me- 
Nally, 45 M 20, 25, 121 P 889. 


Where the locator of a lode mining 
claim failed to comply with the require- 
ments of the statute relative to complet- 
ing his location after the posting of his 
declaratory statement, and another made 
a location conflicting with the claim of the 
prior discoverer, the area in conflict did 
not revert to the pubic domain, but inured 
to the benefit of the junior locator who, 
by performing the necessary work required 
by statute, became entitled to the posses- 
sion of it. Helena Gold & Iron Co. v. Bag- 
galey, 34 M 464, 475, 87 P 455. See Street 
v. Delta Mining Co., 42 M 371, 381, 112 P 
701; Ferris v. McNally, 45 M 20, 27, 121 P 
889. 


Where the locator had posted his notice 
a considerable distance away from the 
point of discovery, but about a month 
thereafter sank his discovery shaft at the 
point where he posted his notice, and in 
the meantime another had made discovery 
and posted his notice, the location of the 
former must be postponed to the date when 
he posted his notice at the point of dis- 
covery because of the intervening rights 
of the latter. Butte Northern Copper Co. 
v. Radmilovich, 39 M 157, 162, 163, 101 P 
1078. 

Evidence that the locator of a mining 
claim substantially complied with the re- 
quirements of the federal statutes is not 
alone sufficient to a valid location, a sub- 
stantial compliance with the state statutes 
also being required. Ringling v. Mahurin 
et al., 59 M 38, 48, 197 P 829. 

The provisions of this section, calling 
for the posting of a notice of location of 
a quartz lode mining claim containing a’ 
statement of the number of feet claimed 
along the course of the vein from the point . 
of discovery, and of the next section, re- 
quiring the recordation of a certificate of 
location in the office of the county clerk 
showing the direction and distance claimed 
along the course of the vein, etc., must be 
substantially ‘complied with. Thompson 
v. Barton Guleh Min. Co., 63 M 190, 206, 
207 P 108. 


References 


Lehman v. Sutter et al., 60-M 97, 1038, 
198 P 1100. 
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7366. Record of certificate of location. Within sixty days after posting 
the notice of location, and for the purpose of constituting constructive notice 
of the location, the locator shall record his location in the office of the 
eounty clerk of the county in which such mining claim is situated. Such 


record shall consist of a certificate of location containing : 

1. The name of the lode or claim. 

2. The name of the locator or locators, if there be more than one. 

3. The date of location, and such description of said claim, with ref- 
erence to some natural object or permanent monument, as will identify the 
claim. 

4. In the ease of a lode claim, the direction and distance claimed along 
the course of the vein each way from the discovery shaft, cut, or tunnel, 
with the width claimed on each side of the center of the vein. 

5. In the case of a placer claim, the dimensions or area of the claim, 
and the location thereon on the discovery shaft, cut, or tunnel. 

6. The locator and claimant, at his option, may also set forth, in such 
certificate of location, a description of the discovery work, the corner 
monuments, and the markings thereon, and any other facts showing a 
compliance with the provisions of this law. Such certificate of location 
must be verified, before some officer authorized to administer oaths, by the 
locator, or one of the locators if there be more than one, or by authorized 
agent. In the case of a corporation, the verification may be made by any 
officer thereof, or by an authorized agent. When the verification is made 
by an agent, the fact of the agency shall be stated in the affidavit. A 
certificate of location so verified, or a certified copy thereof, is prima facie 


evidence of all facts properly recited therein. 


History: Ap. p. Sec. 3612, Pol. C. 1895; 
amd. Sec. 2, p. 141, L. 1901; amd. Sec. 2, 
Ch. 16, L. 1907; Sec. 2284, Rev. C. 1907; 
re-en. Sec. 7366, R. C. M. 1921. 


Necessity for Substantial Compliance 


The provisions of local statutes relative 
to the location and recording notice of the 
location of mining claims are not only 
valid, but they are mandatory, and must 
be substantially complied with in order 
that the locator may acquire any right 
under his location. Gonu v. Russell, 3 M 
358, 362; Purdum v. Laddin, 23 M 387, 389, 
59 P 153; Walker v. Pennington, 27 M 369, 
376, 71 P 156; Baker v. Butte City Water 
Co., 28 M 222, 226, 72 P 617; affirmed in 
Butte City Water Co. v. Baker, 196 U. S. 
119; Hahn v. James, 29 M 1, 4, 73 P 965; 
Wilson v. Freeman, 29 M 470, 474, 75 P 
84; Mares v. Dillon, 30 M 117, 131, 75 P 
963; Dolan v. Passmore, 34 M 277, 279, 
85 P 1034; Helena ete. Iron Co. v. Bag- 
galey, 34 M 464, 469, 87 P 455; Butte 
Northern Copper Co. v. Radmilovich, 39 M 
157, 161, 101 P 1078. 


The provisions of the preceding sec- 
tion, calling for the posting of a notice of 
location of a quartz lode mining claim con- 


taining a statement of the number of feet 
claimed along the course of the vein from 
the point of discovery, and of this section, 
requiring the recordation of a certificate 
of location in the office of the county 
clerk showing the direction and distance 
claimed along the course of the vein, etce., 
must be substantially complied with. 
Thompson v. Barton Gulch Min. Co., 63 M 
190, 206, 207 P 108. 


Operation and Effect 


Recorded certificates of location may be- 
cloud the title when apparently valid but 
actually, under the mining law, invalid. 
Hopkins v. Walker, 244 U. S. 486, 491. 


Statement Must be Self-Evident 


The declaratory statement of a mining 
location required to be filed for record 
cannot be supplemented by proof of what 
was actually done in the premises. Hahn 
v. James, 29 M 1, 4, 73 P 965; Dolan v. 
Passmore, 34 M 277, 280, 85 P 1034. 


Statement Must be Verified 


A declaratory statement of location of 
quartz mining claim, required to be re- 
corded, must be under oath. Russell v. 
Hoyt, 4 M 412, 421, 2 P 25; McBurney v. 
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Berry, 5 M 300, 302, 5 P 567; O’Donnell v. 
Gienn, 8 M 248, 255, LOS 302; O’Donnell 
v. Glenn, 9 M 452, 460, 23 P 1018; Metealf 
v. Prescott, 10 M 283, 293, 25 P 1037; Mat- 
tingly v. Lewisohn, 13 M 508, 519, 25 P 
111; Davidson v. Bordeaux, 15 M 245, 251, 
38 P 1075; Brownfield v. Bier, 15 M 403, 
416, 39 P 461; McCowan v. Maclay, 16 M 
234, 236, 40 Pp 602. In O’Donnell v. Glenn, 
8 M 248, 19 P 302, the supreme court held 
that a declaratory statement which does 
not contain the required affidavit is void, 
and that decision has since then been fol- 
lowed uniformly. Washoe Copper Co. v. 
Junila, 43 M 178, 183, 115 P 916. See 
Hickey v. Anaconda Copper Min. Co., 33 M 
46, 62, 81 P 806. 


A location notice, the affidavit to which 
did not contain notarial evidence that the 
party making it took an oath, or was ever 
present before the officer, was held to be 
sufficient. Metcalf v. Prescott, 10 M 283, 
294, 25 P 1037. So, too, an affidavit to 
the declaratory statement of a quartz lo- 
cation, which disclosed that the statement 
was sworn to one year before the location 
of the lode, was considered fatal to the 
validity of the location in the absence of 
proof that the affidavit was wrongly dated 
by mistake of the notary. Berg v. Koegel, 
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16 M 266, 267, 40 P 605. But where it ap- 
peared that the declaratory statement was 
sworn and subscribed to before an officer 
having power to administer an oath, it was 
valid although affiant’s name did not ap- 
pear in the body of the instrument. Da- 
vidson v. Bordeaux, 15 M 245, 251, 38 P 
1075. 


An affidavit to a declaratory statement 
of a quartz mining claim, made on infor- 
mation, has been held sufficient under a 
former statute in Wenner v. MeNulty, 7 
M 30, 35, 14 P 643, and the fact that the 
locator verified the statement on informa- 
tion only, instead of on his personal knowl- 
edge, did not render the statement void 
under a statute requiring such statement 
to be verified by the “oath of the locator.” 
In the absence of proof tending to impeach 
the truth of the facts stated in a declara- 
tory statement for a mining claim, it is im- 
material to an adverse locator that the 
declaration was verified on information 
only. Mares v. Dillon, 30 M 117, 134, 75 
P 963. 


References 


Ringling v. Mahurin et al., 59 M 38, 46 
et seq., 197 P 829; Lehman v. Sutter et al., 
60 M 97, 103, 198 P 1100. 


All placer mining 
which have heretofore 


been recorded in the office of the county clerk or recorder, have the same 
force and effect where the rights of third persons had been authorized 
by law, except in cases where the rights of third persons had been acquired 
before ‘the passage of this code; and such record is entitled to be admitted 
in evidence in any court. 


History: En. Sec. 3613, Pol. C. 1895; re-en. Sec. 7367, R. C. M. 1921. 


7368. Recording of affidavit of performance of annual work. The 
owner of a lode or placer claim who performs or causes to be performed 
the annual work, or makes the improvements required by the laws of the 
United States in order to prevent the forfeiture of the claim, may, within 
twenty days after the annual work, file in the office of the county clerk 
of the county in which such claim is situated an affidavit of his own, or an 
affidavit of the person who performed such work or made the improve- 
ments, showing: 


1. The name of the mining claim, and where situated; 


2. The number of days’ work done, and the character and value of the 
improvements placed thereon; 


3. The date of performing such work, and of making the improve- 
ments; : 


4. At whose instance the work was done or the improvements made; 
5. The actual amount paid for work and improvements, and by whom 
paid when the same was not done by the owner. 
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Such affidavits, or a certified copy thereof, are prima facie evidence of 
the facts therein stated. 
History: En. Sec. 1483, 5th Div. Comp. 
Stat. 1887; amd. Sec. 3614, Pol. C. 1895; 


re-en. Sec. 7368, R. C. M. 1921. Cal. Civ. 
Cc. Sec. 1426m. 


Operation and Effect 


effect of doing the work, or making the 
improvements, as required by law, but to — 
the method of preserving prima facie evi- 
dence of the fact that such requirement 
has been fulfilled. Coleman v. Curtis, 12 
M 301, 305, 30 P 266; Davidson v. Bor- 


Where labor performed as annual rep- 
resentation upon a mining claim is done 
by other than the owner, it is not neces- 
sary that such work be actually paid for 
by the owner in order to be effectual for 
that purpose. Coleman v. Curtis, 12 M 
301, 304, 305, 30 P 266. 


Such statutes as this relate, not to the 


deaux, 15 M 245, 250, 38 P 1075. 


The affidavit of annual representation 
is prima facie evidence of the facts re- 
cited, but oral evidence may be given to 
prove that the work was done, and it will 
not be régarded as error to admit the af- 
fidavit. Davidson v. Bordeaux, 15 M 245, 
250, 38 P 1075. 


7369. Millsites. Millsite claims may be located and recorded in the 
same manner as other claims, except that no discovery or discovery work 
is required. Where a millsite claim is appurtenant to a mining claim, the 
certificate of location of such millsite claim shall describe, by appropriate 
reference, the mining claim to which it is appurtenant. 

History: En. Sec. 3, Ch. 16, L. 1907; 


Sec. 2285, Rev. C. 1907; re-en. Sec. 7369, 
R. C. M. 1921. 


References 


Cited or applied as section 2285, Revised 
Codes, in Hopkins v. Walker, 244 U. S. 
486, 491; Ringling v. Mahurin et al., 59 
M 38, 46, 197 P 829. 


7370. Relocation of abandoned claim. The relocator of an abandoned 
or forfeited mining claim may adopt as his discovery any shaft or other 
working, existing upon such claim at the date of the relocation, in which 
the vein, lode, or deposit is disclosed, but, in such shaft or other working, 
he shall perform the same discovery work as is required in the case of an 
original location. 


History: En. Sec. 4, Ch. 16, L. 1907; 
Sec. 2286, Rev. C. 1907; re-en. Sec. 7370, 
R. C. M. 1921. 


References 


Ringling v. Mahurin et al., 59 M 38, 46, 
197 P 829; Lehman v. Sutter et al., 60 M 
97, 103, 198 P 1100. 


7371. Rights of relocator. The rights of a relocator of any aban- 
doned or forfeited mining claim, hereafter relocated, shall date from the 
posting of his notice of location thereon, and, while he is duly performing 
the acts required by law to perfect his location, his rights shall not be 
affected by any re-entry or resumption of work by the former locator or 
claimant. 


History: En. Sec. 5, Ch. 16, L. 1907; 
Sec. 2287, Rev. C. 1907; re-en. Sec. 7371, 
R. C. M. 1921. 


Relocation Under Former Statutes 


Relocation of mining claims under for- 
mer statutes. McKay v. McDougall, 25 M 
258, 64 P 669. 


7372. Amended location. <A locator or claimant may at any time amend 
his location, and make any change in the boundaries which does not involve 
a change in the point of discovery as shown by the discovery shaft, by 
marking the location as amended upon the ground, and filing an amended 
certificate of location conforming to the requirements of an original 
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certificate of location. A defect in a recorded certificate of location may 
be cured by filing an amended certificate. 


History: En. Sec. 6, Ch. 16, L. 1907; Sec. 2288, Rev. C. 1907; re-en. Sec. 7372, 
R. C. M. 1921. 


7373. Relocation by owner. A locator or claimant may at any time 
‘relocate his own claim for any purpose, except to avoid the performance 
of annual labor thereon, and, by such relocation, may change the boundaries 
of his claim, or the point of discovery, or both, but such relocation must 
comply in all respects with the requirements of this law as to an original 
location. 


History: En. Sec. 7, Ch. 16, L. 1907; done, under this section, before another 
Sec. 2289, Rev. C. 1907; re-en. Sec. 7373, had located the same ground, their at- 


R. C. M. 1921. tempted relocations were nugatory. 
Operation and Effect References 
Where relocators of their own claims did Ringling v. Mahurin et al, 59 M 38, 


not do the excavation work required to be 46, 197 P 829. 


7374. Amendment or relocation not a waiver of acquired rights. Where 
a locator or claimant amends or relocates his own claim, such amendment 
or relocation shall not be construed as a waiver of any right or title acquired 
by him by virtue of the previous location or record thereof, except as to such 
portions of the previous location as may be omitted from the boundaries 
of the claim as amended or relocated. As to the portion of ground ineluded 
both in the original location and the location as amended or relocated, 
he may rely either upon the original location or the location as amended or 
relocated, or upon both; provided, that nothing herein contained shall be 
construed as permitting the locator or claimant to hold a tract which does 
not include a valid discovery. 


History: En. Sec. 8, Ch. 16, L. 1907; Sec. 2290, Rev. C. 1907; re-en. Sec. 7374, 
R. C. M. 1921. 


7375. Rights of third persons not affected. No amendment or reloca- 
tion of a mining claim by the locator or claimant thereof shall interfere 
with the right of any third person existing at the time of such amendment 
or relocation. 


History: En. Sec. 9, Ch. 16, L. 1907; Sec. 2291, Rev. C. 1907; re-en. Sec. 7375, 
BR. C. M. 1921. 


7376. Validating locations heretofore made. All mining locations, 
made and recorded under the laws of this state heretofore in force, that 
in any respect have failed to conform to the requirements of such laws, 
shall, nevertheless, in the absence of the rights of third persons accruing 
prior to the passage of this act, be valid, if the making and recording of 
such locations conform to the requirements of this act. 


History: En. Sec. 10, Ch. 16, L. 1907; sequent issuance of patent. Butte & Su- 
Sec. 2292, Rev. C. 1907; re-en. Sec. 7376,  perior Copper Co. v. Clark-Montana Realty 


R. C. M. 1921. Co., 248 Fed. 609, 614. 
Operation and Effect References 
This section has a retroactive effect, and |. Ringling Se eT ie Te 
: 2 > 


a failure to comply with the statutes as to i 
recordation of locations is cured by sub- SUMO E82, 
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7377. Defective locations good against persons with notice. The period 
of time prescribed by this law for the performance of any act shall not 
be deemed mandatory where the act is performed before the rights of 
third persons have intervened, and no defect in the posted notice or 
recorded certificate shall be deemed material, except as against one who 
has located the same ground, or some portion thereof, in good faith and 
without notice. Notice to an agent, who makes a location in behalf of 
another, shall be deemed notice to his principal, and notice to one of several 
coclaimants shall be deemed notice to all. 


History: En. Sec. 11, Ch. 16, L. 1907; 
Sec. 2293, Rev. C. 1907; re-en. Sec. 7377, 
R. C. M. 1921. 


Operation and Effect 


In an action in ejectment to recover pos- 
session of a mining claim, where defend- 
ants did not attempt to show title in 
themselves to the portion of the claim in 
dispute, either by location or any other 
method provided for by the federal stat- 
utes, they. were in no position to take ad- 
vantage of alleged defects in the original 
and amended declaratory statements of 
location. Consolidated ete. Min. Co. v. 
Struthers, 41 M 565, 575, 111 P 152. 


7378. Effect of patent. 


In view of the provision of this section, 
that defects in a recorded certificate of 
location of a mining claim shall not be 
dcemed material where the person relying 
on the defects made his location with no- 
tice thereof, allegations in his complaint, 
in an action to determine an adverse 
claim, relating to such defects are imma- 
terial. Lehman v. Sutter et al., 60 M 97, 
102, 198 P 1100. 


References 


Cited or applied as section 2293, Revised 
Codes, in Heilman v. Loughrin et al., 57 
M 380, 188 P 370; Ringling v. Mahurin et 
al., 59 M 38, 47, 197 P 829. 


The issuance of a United States patent for a 


mining claim shall be deemed conclusive that the requirements of the 
laws of this state, relative to the location and record of such mining claim, 
have been duly compled with; provided, however, that where questions of 
priority are involved, the date of the location shall‘be an issuable fact 
where it is claimed to have been prior to the date of the record of the 
location. 


History: En. Sec. 12, Ch. 16, L. 1907; 
Sec. 2294, Rev. C. 1907; re-en. Sec. 7378, 
R. C. M. 1921. 


Operation and Effect 


A locator, who had misdescribed his 
claim as running easterly and westerly, 


rection, to correspond to the staking of 
the claim on the ground. Wilson yv. Free- 
man, 29 M 470, 476, 75 P 84. 


References 


Cited or applied as section 2294, Revised 
Codes, in Butte & Superior Copper Co. v. 


was entitled under this section to file an 
amended declaratory statement that the 
claim ran in a northerly and southerly di- . 


7379. Amended locations. If at any time the locator of any mining 
claim heretofore or hereafter located, or his successors or assigns, shall 
apprehend that his original declaratory statement was defective or erro- 
neous, or that the requirements of law had not been complied with, or 
shall be desirous of changing his boundaries, or taking in any part of 
an overlapping claim which has been abandoned, or in ease his original 
declaratory statement was filed prior to the passage of this law and he 
shall be desirous of securing the benefit of this act, such locator, or his. 
successors or assigns, may file an additional or amended declaratory 
statement subject to the provisions of this act; provided, that such 
relocation or filing of the amended or additional declaratory statement 
shall not interfere with the existing rights of others at the time of such 
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Clark-Montana Realty Co., 248 Fed. 609, 
614. 
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relocation or filing of the amended or additional declaratory statement, 
and no such relocation or amended or additional declaratory statement, 
or other record thereof, shall preclude the claimant or claimants from 


proving any such title as he or they may have held under the previous 


location and notice thereof. 


History: En. Sec. 1, p. 56, L. 1901; 
re-en. Sec. 2295, Rev. C. 1907; re-en. Sec. 
7379, B.. C.. M. 1921... Cal. . Civ. ©; Sec. 
1426h. 

Operation and Effect 


An amended declaratory statement re- 
lates back to the date of the original loca- 
tion, by virtue of the locator’s discovery, 
his prior possession, the posting of the 
notice, the marking of the boundaries, the 
deing of the necessary development work, 
and the attempted compliance with the 
law relating to the filing of the declara- 
tory statement for record. Butte Consol- 
idated Min. Co. v. Barker, 35 M 327, 336, 


The addition of a word to the name of 
a mining claim in an amended declaratory 
statement was insufficient to invalidate 
the statement, where such statement de- 
clares on its face that it is an amended 
declaratory statement, and the ground em- 
braced therein is the same as in the orig- 
inal. Butte Consolidated Min. Co. v. 
Barker, 35 M 327, 337, 89 P 302. 


An amended declaratory statement con- 
fers no rights which did not exist prior 
to the filing of the amended statement, 
but relates back to the first location. Mil- 
waukee Gold Extraction Co. v. Gordon, 
37 M 209, 224, 95 P 995. See Giberson v. 


89 P 302. See Giberson v. Tuolumne Cop- 
per Min. Co., 41 M 396, 400, 109 P 974. 


Tuolumne Copper Min. Co., 41 M 396, 400, 
109 P 974. 


7380. Effect of amended or additional declaratory statement heretofore 
filed. Any amended or additional declaratory statement which may have 
heretofore been filed by a locator, or his successors or assigns, shall have the 
same force and effect and be subject to the same terms and conditions as 
though the same had been filed under the provisions of the preceding 
section. 


History: En. Sec. 2, p. 57, L. 1901; 
re-en. Sec. 2296, Rev. C. 1907; re-en. Sec. 
7380, R. C. M. 1921. 


References 
Cited or applied as section 2, Laws of 


1901, p. 56, Wilson v. Freeman, 29 M 470, 
476, 75 P 84; as section 2296, Revised 
Codes, in Consolidated ete. Min. Co. v. 
Struthers, 41 M 565, 575, 111 P 152. 


7381. Repealed by implication—Chapter 60, laws of 1927 which re- 
pealed Secs. 1905, 1906. 


CHAPTER 96 
MINING—RIGHTS-OF-WAY 


Section 7382. Owners of mines have right-of-way. 


7383. Right-of-way for road or ditch. 

7384. Proceedings to obtain right-of-way. 

7385. Proceedings before the court. 

7386. Commissioners to be appointed. 

7387. Damage to be assessed by commissioners. 

7388. Report of commissioners may be set aside. 

7389. Right-of-way may be upon payment of damages assessed. 
7390. Appeal from the assessment of damages—how taken. 
7391. Trial on appeal—costs. 

7392. Costs, how paid. 

7393. Final appeal may be taken to supreme court. 


7382. Owners of mines have right-of-way. The owner of a mining 
claim held under the laws of the United States by patent or otherwise, 
or under the local laws and customs of the state, has a right-of-way over 
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and across the land or mining claim, patented or otherwise, of another, 
as prescribed in this chapter. 


History: En. Sec. 1, p. 597, Cod. Stat. 
1871, on Jan. 12, 1872; re-en. Sec.'886, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1495, .. : 
Comp. Stat. 1887; amd. and re-en. Sec. See Ni = ay “sre nie SP etn hes 
3630, Pol. C. 1895; re-en. Sec. 2297, Rev. es echt ave 
@.°1907;..re-en. Sec...7382;:R. C.»M.. 1921. ‘ 


References 
Cited or applied as section 3630, Polit- 


7383. Right-of-way for road or ditch. Whenever a mine or mining 
¢laim is so situated that it cannot be conveniently worked without a road 
thereto, or a ditch to convey water thereto, or a ditch or a cut to convey 
the water therefrom, or without a flume to carry water and tailings 
therefrom, or without a shaft or tunnel thereto, which road, ditch, cut, 
flume, or tunnel must necessarily pass over, under, through, or across any 
lands or mining claims owned or occupied by another, such owner 1s 
entitled to a right-of-way for said road, diteh, cut, flume, shaft, or tunnel 
over, under, through, and across the lands or mining claims belonging to 
another, upon compliance with the provisions of this chapter. 

History: En. Sec. 2, p. 597, Cod. Stat. 
1871, on Jan. 12, 1872; re-en. Sec. 887, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1496, 
Comp. Stat. 1887; amd. and re-en. Sec. 


3631, Pol. C. 1895; re-en. Sec. 2298, Rev. 
C. 1907; re-en. Sec. 7383, R. C .M. 1921. 


References 


Cited or applied as section 1496, Fifth 
Division, Compiled Statutes of 1887, in 
Glass v. Basin M. & C. Co., 22 M 151, 55 
P 1047. 


7384. Proceedings to obtain right-of-way. Whenever such owner 
desires to work a mine or mining claim, and it is necessary to enable him 
to do so successfully and conveniently that he should have a right-of-way 
for any of the purposes mentioned in the foregoing sections; and, if such 
right-of-way has not been acquired by agreement between him and the 
-owner of the land or claims over, under, across, and upon which he seeks 
to establish such right-of-way, it is lawful for him to present to the judge 
of the district court a complaint asking that such right-of-way be awarded 
to him. The complaint must be verified, and contain a particular description 
of the character and extent of the right sought, a description of the mine 
or mining claim of the owner, and the mining claim or claims and the 
lands to be affected by such right-of-way, with the names of the occupants 
or owners thereof, and may also set forth any tender or offer hereinafter 
mentioned. 


History: En. Sec. 3, p. 597, Cod. Stat. 
1871, on Jan. 12, 1872; re-en. Sec. 888, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1497, 
Comp. Stat. 1887; amd. and re-en. Sec. 
3632, Pol. C. 1895; re-en. Sec. 2299, Rev. 
C. 1907; re-en. Sec. 7384, R. C. M. 1921. 

Operation and Effect 

Where a mine owner desires to acquire 
a right-of-way across the lands of an- 
other, jurisdiction to consider the petition 
is not conferred unless it affirmatively ap- 


7385. Proceedings before the court. 


pears therefrom that the petitioners have 
endeavored in good faith to come to an 
agreement with the owners of the lands 
therefor. Glass v. Basin M. & C. Co., 22 
M 151, 55 P 1047. 


The proceedings prescribed by this sec- 
tion are not applicable to a city seeking 
to condemn water rights for the purpose 
of establishing a water supply system. 
Paty eos Helena v. Rogan, 27 M 135, 69 

709. 


Upon the receipt of the com- 


plaint and filing thereof with the clerk of the court, the judge must direct 
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a summons to issue to the defendants named in the complaint, requiring 
them to appear before the judge on a day therein named, which must not 
be less than ten days from the service thereof, and show cause why such 
right-of-way should not be allowed; the summons may be served on each 
of the parties in the manner prescribed by law for serving summons in 
other actions. 


History: En.-Sec. 4, p. 598, Cod..Stat. Comp. Stat. 1887; amd. and re-en. Sec. 
1871, on Jan. 12, 1872; re-en. Sec. 889, 5th 3633, Pol. C. 1895; re-en. Sec. 2300, Rev. 
Div. Rev. Stat. 1879; re-en. Sec. 1498, OC. 1907; re-en. Sec. 7385, R. C. M. 1921. 


7386. Commissioners to be appointed. Upon the return of the sum- 
mons, or upon any day to which the hearing is adjourned, the defendants 
may demur or answer, and issue must be joined, and the judge must hear 
the allegations and proofs of the respective parties, and if, upon such 
hearing, he is satisfied that the claims of the plaintiff can only be con- 
veniently worked by means of the privilege asked for, he must make an 
order adjudging and awarding to the plaintiff such right-of-way, and 
must appoint three commissioners, disinterested persons and residents of 
the county, to assess the damages to the lands or claims affected by such 
order. 


History: En. Sec. 5, p. 598, Cod. Stat. Comp. Stat. 1887; amd. and re-en. Sec. 
1871, on Jan. 12, 1872; re-en. Sec. 890, 5th 3634, Pol. C. 1895; re-en. Sec. 2301, Rev. 
Div. Rev. Stat. 1879; re-en. Sec. 1499, C. 1907; re-en. Sec. 7386, R. C. M. 1921. 


7387. Damage to be assessed by commissioners. The commissioners 
must be sworn to faithfully and impartially discharge their duties, and 
must without delay examine the property, lands, and claims, and assess 
the damages resulting from such right-of-way, and report.the amount to 
the judge, and if such right-of-way affects the property of more than one 
person, such report must contain an assessment of damages to each person. 


History: En. Sec. 6, p. 598, Cod. Stat. Comp. Stat. 1887; amd. and re-en. Sec. 
1871, on Jan. 12, 1872; re-en. Sec. 891, 5th #3635, Pol. C. 1895; re-en. Sec. 2302, Rev. 
Div. Rev. Stat. 1879; re-en. Sec. 1500, CC. 1907; re-en. Sec. 7387, R. C. M. 1921. 


7388. Report of commissioners may be set aside. For good cause 
shown, the judge may set aside the report of the commissioners and appoint 
three other commissioners. 


History: En. Sec. 7, p. 599, Cod. Stat. Comp. Stat. 1887; amd. and re-en. Sec. 
1871, on Jan. 12, 1872; re-en. Sec. 892, 5th 3636, Pol. C. 1895; re-en. Sec. 2303, Rev. 
Div. Rev. Stat. 1879; re-en. Sec. 1501, CC. 1907; re-en. Sec. 7388, R. C. M. 1921. 


7389. Right-of-way may be upon payment of damages assessed. Upon 
the payment of the sum assessed as damages, and all costs, to the persons 
to whom it is awarded, or the payment of the same to the clerk for the 
use of such person, plaintiff is entitled to the right-of-way, and may imme- 
diately proceed to occupy the same and to erect thereon such works and 
structures, and make therein such excavations as may be necessary to the 
use and enjoyment of the right-of-way so awarded. 


History: En. Sec. 8, p. 599, Cod. Stat. Comp. Stat. 1887; amd. and re-en. Sec. 
1871, on Jan. 12, 1872; re-en. Sec. 893, 5th 3637, Pol. C. 1895; re-en. Sec. 2304, Rev. 
Div. Rev. Stat. 1879; re-en. Sec. 1502, C. 1907; re-en. Sec. 7389, R. C. M. 1921. 


7390. Appeal from the assessment of damages—how taken. An appeal 
from the assessment of damages made by the commissioners may be taken 
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to the district court by any party interested at any time within ten days 
after the filing of the report of the commissioners. A written notice of 
appeal must be filed with the clerk and served upon the opposite party. 
History: En. Sec. 9, p. 599, Cod. Stat. Comp. Stat. 1887; amd. and re-en. Sec. 


1871, on Jan. 12, 1872; re-en. Sec. 894, 5th #3638, Pol. C. 1895; re-en. Sec. 2305, Rev. 
Div. Rev. Stat. 1879; re-en. Sec. 1503, CC. 1907; re-en. Sec. 7390, R. C. M. 1921. 


7391. Trial on appeal—costs. On appeal, the question of the amount of 
damages may be tried by the court or jury as in other cases. If the 
appellant recovers damages exceeding the amount awarded by the commis- 
sioners, the opposite party must pay the costs of appeal, otherwise the 
appellant. 


History: En. Sec. 10, p. 599, Cod. Stat. 
1871, on Jan. 12, 1872; re-en. Sec. 895, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1504, 


Comp. Stat. 1887; amd. and re-en. Sec. 
3639, Pol. C. 1895; re-en. Sec. 2306, Rev. 
C. 1907; re-en. Sec. 7391, R. C. M. 1921. 


7392. Costs, how paid. All costs and expenses of the proceedings under 
the provisions of this chapter, except as provided in the next preceding 
section, must be paid by the plaintiff, or party making the application. The 
judge may, if the right-of-way asked for is denied, allow the opposite party 
a reasonable counsel fee. 


History: En. Sec. 3640, Pol. C. 1895; re-en. Sec. 2307, Rev. C. 1907; re-en. Sec. 7392, 


R. C. M. 1921. 


7393. Final appeal may be taken to supreme court. 


An appeal to the 


supreme court may be taken by either party, as in other cases. 


History: En. Sec. 3641, Pol. C. 1895; 
re-en. Sec. 2308, Rev. C. 1907; re-en. Sec. 
7505,.b..C.. M. 1921. 


References 


Cited or applied as section 3641, Politi- 
cal Code, in M. O. P. Co. v. B. & B. C. M. 
Co., 25 M 427, 429, 65 P 420. 


CHAPTER 97 
OBLIGATION—DEFINITION AND RULES OF INTERPRETATION 


Section 7394. Obligation defined. 
7395. How created and enforced. 
7396. General rules. 


7394. Obligation defined. An obligation is a legal duty, by which a 
person is bound to do or not to do a certain thing. 


History: En. Sec. 1920, Civ. C. 1895; 
re-en. Sec. 4892, Rev. C. 1907; re-en. Sec. 
7594, R. C. M. 1921. Cal. Civ. C. Sec. 
1427. Field Civ. C. Sec. 670. 


Operation and Effect 


Where one has received money which, 
though not bound to do so by express con- 
tract, he in equity and good conscience 
ought to turn over to him from whom he 
received it, the law implies a promise on 
his part to that effect, and the obligation, 
thus created or implied by law, is termed 
a “quasi contract,” as distinguished from 
a contract as defined in sections 7467 and 


7468. Schaeffer v. Miller, 41 M 417, 420, 
109 P 970. 

An “obligation” is defined to be “a legal 
duty, by which a person is bound to do or 
not to do a certain thing.” Such a defini- 
tion includes the liability for actionable 
tortious conduct. Barbarich v. Chicago 
etc. Ry. Co. et al., 92 M 1, 12, 9 P 2d 797. 


References 


Cited or applied as section 1920, Civil 
Code, in Riddell v. Peck-Williamson H. & 
V. Co., 27 M 44, 59, 69 P 241; as section 
4892, Revised Codes, in Kinsman vy. Stan- 
hope, 50 M 41, 47, 144 P 1083; Stagg v. 
Stagg, 90 M 180, 186, 300 P 539. 
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OBLIGATIONS IN GENERAL 


Ch. 97, 98 


7395. How created and enforced. An obligation arises either from: 
1. The contract of the parties; or, 


2. The operation of law. 


An obligation arising from operation of law may be enforced by civil 
action or proceeding or in the manner provided by law. 


History: En. Sec. 1921, Civ. C. 1895; 
re-en. Sec. 4893, Rev. C. 1907; re-en. Sec. 
7595, R. C. M. 1921. Cal. Civ. C. Sec. 
1428. Based on Field Civ. C. Sec. 671. 


7396. General rules. 


References 


Cited or applied as section 1921, Civil 
Code, in Riddell v. Peck-Williamson H. & 
V. Co., 27 M 44, 59, 69 P 241; as section 
4593, Revised Codes, in Schaeffer v. Mil- 
ler, 41 M 417, 424, 109 P 970. 


The rules which govern the interpretation of — 


contracts are prescribed by sections 7526 to 7552 of this code. Other obliga- 
tions are interpreted by the same rules by which statutes of a similar nature 


are interpreted. 


History: En. Sec. 1930, Civ. C. 1895; re-en. Sec. 4894, Rev. C. 1907; re-en. Sec. 7396, 


R. GC. M. 1921. Cal. Civ. C. Sec. 1429. 


Field Civ. C. Sec. 672. 


CHAPTER 98 
JOINT AND SEVERAL, CONDITIONAL AND ALTERNATIVE OBIGATIONS 


Section 7397. 


Obligations, joint or several, etc. 


7398. When joint and several. 

7399. Contribution between joint parties. 

7400. Obligation—when conditional. 

7401. Conditions, kinds of 

7402. Conditions precedent. 

7403. Conditions concurrent. 

7404. Condition subsequent. 

7405. Performance, etc., of conditions—when essential. 
7406. When performance, etec., excused. 

7407. Impossible or unlawful conditions void. 

7408. Conditions involving forfeiture—how construed. 
7409. Who has the right of selection. 

7410. Right of selection—how lost. 

7411. Alternatives indivisible. 

7412. Nullity of one of alternative obligations. 


7397. Obligations, joint or several, etc. An obligation imposed upon 
several persons, or a right created in favor of several persons, may be: 


1. Joint; 
2. Several; or, 
3. Joint and several. 


History: En. Sec. 1940, Civ. C. 1895; 
re-en. Sec. 4895, Rev. C. 1907; re-en. Sec. 
7397, R. C. M. 1921. Cal. Civ. C. Sec. 
1430. Field Civ. C. Sec. 673. 


Operation and Effect 


Held that while under section 7398, 
Rk. C. M. 1921, the common-law distinctions 
between joint, joint and several and sev- 
eral liabilities are abolished, under this 


7398. When joint and several. 


section the rights which may be enforced 
by several persons are left undisturbed; 
they may be either enforced jointly, sev- 
erally, or jointly and severally, as the facts 
may warrant. Hand et al. v. Heslet et al., 
81 M 68, 74, 261 P 609. 


References 


Carlson v. Barker, 36 M 486, 492, 93 P 
646. 


All joint obligations and covenants 


shall hereafter be taken and held to be joint and several obligations and 


eovenants. 


724 


Ch. 98 


History: En. Sec. 1941, Civ. C. 1895; 
re-en. Sec. 4896, Rev. C. 1907; re-en. Sec. 
7398, R. C. M. 1921. Cal. Civ. C. Sec. 
1431. 


Operation and Effect 


Held that while under this section the 
common-law distinctions between joint, 
joint and several and several liabilities 
are abolished, under section 7397, R. C. M. 
1921, the rights which may be enforced. 


7399. Contribution between joint parties. 


JOINT, CONDITIONAL AND ALTERNATIVE 


7399-7403 


by several persons are left undisturbed; 
they may be either enforced jointly, sev- 
erally, or jointly and severally, as the facts 
may warrant. Hand et al. v. Heslet et al., 
81 M 68, 73, 261 P 609. 


References 


Cited or applied in section 1941, Civil 
Code, in Brownlee v. Young, 25 M 38, 40, 
63 P 798; Muth v. Goddard, 28 M 237, 246, 
72 P 621. 


A party to a joint, or joint 


and several obligation, who satisfies more than his share of the claim against 
_all, may require a proportionate contribution from all the parties joined 


with him. 


History: En. Sec. 1942, Civ. C. 1895; 
re-en. Sec. 4897, Rev. C. 1907; re-en. Sec. 
7899, R. C. M. 1921. Cal. Civ. C. Sec. 1432. 
Field Civ. C. Sec. 675. 


- Operation and Effect 


Where the relation of parties is merely 
that of joint or joint and several obligors, 
an action at law can be maintained by one 
of them against any one of the others, 
upon the theory that each of them, upon 
assuming the relation, impliedly agreed to 
contribute to every other such sum as the 
other should be compelled to pay in his 
behalf. Croft v. Bain, 49 M 484, 488, 143 
P 960. 


7400. Obligation—when conditional. 


While it is the general rule that where 
a number of persons successively sign a 
note, they are prima facie liable in the or- 
der in which their names appear even 
though they are in fact accommodation in- 
dorsers, their intention that there should 
be a joint, rather than a successive, liabil- 
ity may be inferred from the circumstances. 
incident to the indorsements, and parol 
evidence is admissible to show that there 
was an agreement between them to that 
effect. Anderson v. Border et al., 75 M 
516, 527, 244 P 494. 


References 


Hand et al. v. Heslet et al., 81 M 68, 74, 
261 P 609. . 


An obligation is conditional, 


when the rights or duties of any party thereto depend upon the occurrence 


of an uncertain event. 


History: En. Sec. 1950, Civ. C. 1895; 
re-en. Sec. 4898, Rev. C. 1907; re-en. Sec. 
7400, R. C. M. 1921. Cal. Civ. C. Sec. 1434. 
Field Civ. C. Sec. 676. 


7401. Conditions, kinds of. 
or subsequent. 


References 

Cited or applied as section 1950, Civil 
Code, in Porter v. Plymouth Gold Min. Co... 
29 M 347, 360, 74 P. 938. 


Conditions may be precedent, concurrent, 


History: En. Sec. 1951, Civ. C. 1895; re-en. Sec. 4899, Rev. C. 1907; re-en. Sec. 7401, 


R. C. M. 1921. Cal. Civ. C. Sec. 1435. 


7402. Conditions precedent. A condition precedent is one which is to{o¢p. (2a) 189 


Field Civ. C. Sec. 677. 


be performed before some right dependent thereon accrues, or some act 


dependent thereon is performed. 


History: En. Sec. 1952, Civ. C. 1895; 
re-en. Sec. 4900, Rev. C. 1907; re-en. Sec. 
7402, R. C. M. 1921. Cal. Civ. C. Sec. 1436. 
Field Civ. C. Sec. 678. 


7403. Conditions concurrent. 


Operation and Effect 

Where the right of recovery is dependent 
upon the happening of a condition prece- 
dent, the happening of the condition must 
be alleged. Broat Lumber Co. v. Van 
Houten, 66 M 478, 480, 213 P 1116. 


Conditions coneurrent are those which 


are mutually dependent, and are to be performed at the same time. 


Fee 


im 


7404, 7405 


History: En. Sec. 1953, Civ. C. 1895; 
re-en. Sec. 4901, Rev. C. 1907; re-en. Sec. 
7403, R. C. M. 1921. Cal. Civ. C. Sec. 1437. 
Field Civ. C. Sec. 679. 


Operation and Effect 


One who has agreed to convey land when 
he has acquired title to it cannot terminate 
the contract without tendering a convey- 
ance, or at least accompanying the demand 
' for payment with an offer to convey; the 
obligation to convey being concurrent with 
the obligation to pay, the right to termi- 
nate the contract does not arise until the 
vendor has acquired title, and tendered or 


7404. Condition subsequent. 


OBLIGATIONS IN GENERAL 
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offered a conveyance. Milwaukee Land Co. 
v. Ruesink, 50 M 489, 505, 148 P 396. 

Where delivery of chattels and payment 
for them were to be concurrent, plaintiff 
in his action for breach of contract was 
required to show an offer and ability to 
pay for and receive them at the place of 
delivery before he could put defendant in 
default. Weatherman v. Reid, 62 M 522, 
525, 205 P 251. 


References 

Cited or applied as section 1953, Civil 
Code, in Porter v. Plymouth Gold Min. Co., 
29 M 347, 360, 74 P 938. 


A condition subsequent is one referring 


to a future event, upon the happening of which the obligation becomes no 
longer binding upon the other party, if he chooses to avail himself of the 


condition. 


History: En. Sec. 1954, Civ. C. 1895; 
re-en. Sec. 4902, Rev. C. 1907; re-en. Sec. 
7404, R. C. M. 1921. Cal. Civ. C. Sec. 1438. 
Field Civ. C. Sec. 680. 


7405. Performance, etc., of conditions—when essential. 


References 


Cited or applied as section 4902, Revised 
Codes, in Smith v. Hoffman, 56 M 299, 184 
P 842. 


Before any 


party to an obligation can require another party to perform any act under 
it, he must fulfil all conditions precedent thereto imposed upon himself; 
and must be able and offer to fulfil all conditions concurrent so imposed 
upon him on the like fulfilment by the other party, except as provided by 


the next section. 


History: En. Sec. 1955, Civ. C. 1895; 
re-en. Sec. 4903, Rev. C. 1907; re-en. Sec. 
7405, R. C. M. 1921. Cal. Civ. C. Sec. 
1439. Field Civ. C. Sec. 681. 


Operation and Effect 


Where delivery of a carload of oats and 
payment therefor were to be concurrent at 
shipping point, the buyer was required, in 
his action for breach of the contract of 
sale, to show an offer and ability to pay 
at that point. Jenderson v. Hansen, 50 M 
216, 219, 146 P 473. 


If an agreement relating to the sale of 
corporate stock gave the purchaser an op- 
tion to return it on becoming dissatisfied 
with his bargain, return of it was a condi- 
tion precedent to his right to maintain an 
action to recover the purchase price paid, 
and defendant in such an action could in- 
voke the doctrine of waiver and estoppel 
because of plaintiff’s retention of divi- 
dends paid on the stock after the accrual 
of his right to return it. Peterson v. Nel- 
son, 77 M 539, 553, 252 P 368. 


Pleading and Proof 


A complaint in an action to recover the 
purchase price of corporate stock based on 
a contract for its redelivery and payment 


of the price paid within a specified time, 
is insufficient where the concurrent condi- 
tion of redelivery is not alleged. Porter 
v. Plymouth Gold Min. Co., 29 M 347, 360, 
74 P 938. 


Held, that, before the plaintiffs could 
put the defendant in default for failure 
to make the payment of March 1,.1918, it 
was necessary that they should plead and 
prove that they had complied with their - 
agreement to secure authority to execute 
and deliver the deed. The amended com- 
plaint does not contain any allegation that 
they had done so, and therefore does not 
state a cause of action. Henderson et al. 
v. Daniels, 62 M 363, 375, 205 P 964. 


Where the right of recovery is dependent 
upon the happening of a condition prece- 
dent, the happening of the condition must 
be alleged. Broat Lumber Co. v. Van 
Houten, 66 M 478, 480, 213 P 1116. 


References 


Cited or applied as section 4903, Revised 
Codes, in Cassidy v. Slemons & Booth, 41 
M 426, 431, 109 P 976; Weatherman v. 
Reid, 62 M 522, 525, 205 P 251; Ray et al. 


_v. Divers et al., 72 M 5138, 516, 234 P 246; 


Oscarson et al. v. Grain Growers’ Assn., 
Ine., 84 M 521, 535, 277 P 14. 
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7406. When performance, etc., excused. If a party to an obligation 
gives notice to another, before the latter is in default, that he will not 
perform the same upon his part, and does not retract such notice before 
the time at which performance upon his party is due, such other party is 


entitled to enforce the obligation without previously performing or offering 


to perform any conditions upon his part in favor of the former. 


History: En. Sec. 1956, Civ. C. 1895; 

re-en. Sec. 4904, Rev. C. 1907; re-en. Sec. 
7406, R. C. M. 1921. Cal. Civ. C. Sec. 
1440. Field Civ. C. Sec. 682. 


References 

Cited or applied as section 4904, Revised 
Codes, in Cassidy v. Slemons & Booth, 41 
M 426, 431, 109 P 976; Oscarson et al. v. 
Grain Growers’ Assn., Inc., 84 M 521, 535, 
277 P 14. 


7407. Impossible or unlawful conditions void. A condition in a con- 
tract, the fulfilment of which is impossible or unlawful, within the meaning 
of the chapter on the object of contracts, or which is repugnant to the 
nature of the interest created by the contract, is void. 


History: En. Sec. 1957, Civ. C. 1895; re-en. Sec. 4905, Rev. C. 1907; re-en. Sec. 7407, 


R. C. M. 1921. Cal. Civ. C. Sec. 1441. 


7408. Conditions involving forfeiture—how construed. A condition \74 


Field Civ. C. Sec. 683. 


involving a forfeiture must be strictly interpreted against the party for 


whose benefit it is created. 


History: En. Sec. 1958, Civ. C. 1895; 
re-en. Sec. 4906, Rev. C. 1907; re-en. Sec. 
7408, R. C. M. 1921. Cal. Civ. C. Sec. 1442. 
Field Civ. C. Sec. 684. 


Forfeiture Favored in Oil and Gas 
Leases 


While, generally speaking, forfeitures 
are not favored in the law and by this sec- 
tion, it is provided that a condition in- 
volving a forfeiture must be strictly in- 
terpreted against the party for whose bene- 
fit it is created, in the case of an oil and 
gas lease, forfeiture is favored rather than 
frowned upon because of the injury that 
may result to the lessor from delay, where 
it clearly appears that the lessee has failed 
te commence operations within the time 
stipulated or thereafter neglected to prose- 
cute such operations with diligence. Sol- 
berg v. Sunburst Oil & Gas Co., 76 M 254, 
264, 246 P 168. 


Operation and Effect 


In order to provide for a forfeiture, 
there must be a plainly expressed inten- 
tion by the parties that the language em- 
ployed is to have that effect, and a con- 
dition involving a forfeiture will be 
strictly interpreted against the party for 
whose benefit it was created. Finley v. 
School District No. 1, 51 M 411, 416, 153 
010. 


See also Henderson et al. v. Daniels, 62 
M 363, 373, 205 P 964. 


Sufficiency of Allegations to Sustain Ac- 
tion on Forfeiture 


While courts are reluctant to enforce for- 
feitures and conditions involving them 


7407 
96 P.(2d) 431 
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must be strictly interpreted against the | 


party for whose benefit they are created, 
where a purchaser of farm land, under a 
contract which made time of its essence 
and provided that in’case of default in the 
payments stipulated for, the purchaser 
should forfeit his right to possession and 
all payments made as liquidated damages, 
remained in possession for ten years with- 
out any complaint, and then finding him- 
self unable by reason of conditions beyond 
his control to meet the final payment, noti- 
fied the vendor of his inability to make 
payment and of his desire to surrender the 
land, whereupon the contract was declared 
forfeited, his complaint in his action to be 
relieved of the forfeiture, asking recovery 
of the difference between the payments 
made by him under the contract, with 
taxes, insurance, cost of improvements 
made by him, ete., and the value of the 
rental of the property, held, insufficient to 
state facts which appeal to the conscience 
of a court of equity and therefore insuffi- 
cient to state a cause of action under sec- 
tion 8658, R. C. M. 1921. Estabrook v. 
Sonstelie et al., 86 M 435, 441, 284 P 147. 


References 


Cited or applied as section 4906, Revised 
Codes, in Smith v. Hoffman, 56 M 299, 184 
P 842. 
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7409. Who has the right of selection. If an obligation requires the 
performance of one of two acts in the alternative, the party required to 
perform has the right of selection, unless it is otherwise provided by the 
terms of the obligation. 


History: En. Sec. 1970, Civ. C. 1895; and balance in two or three years, and the 
re-en. Sec. 4907, Rev. C. 1907; re-en. Sec. vendor agreed to these terms, the vendee 
7409, R. C. M. 1921. Cal. Civ. C. Sec. had the option to elect whether to make 
1448. Field Civ. C. Sec. 685. the deferred payment either in two or 

Operation and Effect three years. Long v. Needham, 37 M 408,. 


Where one offered to purchase lands at 418, 96 P 731. 
a certain price, part to be paid in cash 


7410. Right of selection—how lost. If the party having the right of 
selection between alternative acts does not give notice of his selection to 
the other party within the time, if any, fixed by the obligation for that 
purpose, or, if none is so fixed, before the time at which the obligation 
ought to be performed, the right of selection passes to the other party. 


History: En. Sec. 1971, Civ. C. 1895; re-en. Sec. 4908, Rev. C. 1907; re-en. Sec. 7410, 
R. C. M. 1921. Cal. Civ. C. Sec. 1449. Field Civ. C. Sec. 686. 


7411. Alternatives indivisible. The party having the right of selection 
between alternative acts must select one of them in its entirety, and 
cannot select part of one and part of another without the consent of the 
other party. 


History: En. Sec. 1972, Civ. C. 1895; re-en. Sec. 4909, Rev. C. 1907; re-en. Sec. 7411,,. 
R. C. M. 1921. Cal. Civ. C. Sec. 1450. Field Civ. C. Sec. 687. 


7412. Nullity of one of alternative obligations. If one of the alternative 
acts required by an obligation is such as the law will not enforce, or 
becomes unlawful or impossible of performance, the obligation is to be 
interpreted as though the other stood alone. 


History: En. Sec. 1973, Civ. C. 1895; re-en. Sec. 4910, Rev. C..1907; re-en. Sec. 7412,. 
R. C. M. 1921. Cal. Civ. C. Sec. 1451. Field Civ. C. Sec. 688. 


CHAPTER 99 
TRANSFER OF OBLIGATIONS 


Section 7413. Burden of obligation not transferable. 
7414. Rights arising out of obligation transferable. 
7415. Non-negotiable instrument may be transferred. 
7416. Covenants running with land, nature and effect of. 
7417. What covenants run with land. 
7418. Same—covenant for benefit of property. 
7419. Same—covenants to pay rent, etc. 
7420. What covenants run with land when assigns are named. 
7421. Who are bound by covenants. 
7422. Persons not liable for breach of covenant. 
7423. Apportionment of covenants. 


7413. Burden of obligation not transferable. The burden of an obli- 
gation may be transferred with the consent of the party entitled to its 
benefits, but not otherwise except as provided by section 7422. 


History: En. Sec. 1980, Civ. C. 1895; References 


re-en. Sec. 4911, Rev. C. 1907; re-en. Sec. | , i ; 
7413, RB. C. M. 1921. Cal. Civ. ©. Sec Forbes v. Mid-Northern Oil Co., 74 M 


1457. Field Civ. C. Sec. 689. 368, 372, 240 P 818. 
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7414. Rights arising out of obligation transferable. A right arising 


out of an obligation is the property of the person to whom it is due, and 
may be transferred as such. 


History: En. Sec. 1981, Civ. C. 1895; 
re-en. Sec. 4912, Rev. C. 1907; re-en. Sec. 
7414, R. C. M. 1921. Cal. Civ. C. Sec. 1458. 
Field Civ. C. Sec. 690. 


References 


Capital F. Corp. v. Metropolitan L. I. 
Co., 75 M 460, 464, 243 P 1061; Apple v. 
Kdwards et al., 92 M 524, 16 P 2d 700. 


7415. Non-negotiable instrument may be transferred. A non-negotiable 
written contract for the payment of money or personal property may be 
transferred by indorsement, in like manner with negotiable instruments. 
Such mdorsement shall transfer all the rights of the assignor under the 
instrument to the assignee, subject to all equities and defenses existing in 


favor of the maker at the time of the indorsement. 


History: En. Sec. 1982, Civ. C. 1895; 
re-en. Sec. 4913, Rev. C. 1907; re-en. Sec. 
7415, R. C. M. 1921. Cal. Civ. C. Sec. 1459. 


Operation and Effect 


This section is not in conflict with sec- 
tion 9068, and neither in any way enlarges 
the scope of the other or affects the pur- 
pose which it was intended to accomplish, 
so as to permit a set-off against the as- 
signee of a demand against the assignor 
arising intermediate the indorsement and 
notice thereof. Stadler v. First National 
Bank, 22 M 190, 209, 56 P 111; Cornish 
v. Woolverton, 32 M 456, 473, 81 P 4. 

The purpose of this section is to protect 
the assignee of a non-negotiable contract 
against counter-claims, including set-offs, 
alleged as defenses, unless they are in ex- 
istence and available at the date of the 


7416. Covenants running with land, nature and effect of. 


assignment. Stadler v. First National 
Bank, 22 M 190, 208, 56 P 111; Cornish v. 
Woolverton, 32 M 456, 473, 81 ’p 4, 

A demand against the assignor of a 


non-negotiable contract cannot be set off ’ 


against the assignee, unless due and paya- 
ble when the assignment was made, and 
notice was unnecessary to prevent set-off 
of a demand becoming payable subse- 
quently. Stadler v. First National Bank, 
22 M 190, 210, 56 P 111; Cornish v. Wool- 
verton, 32 M 456, 473, 81 P 4. 


References 


Cited or applied as section 4913, Revised 
Codes, in Northwestern Improvement Co. 
v. Rhoades, 52 M 428, 434, 158 P 832; 
Newer v. First Nat. Bank of Harlem, 74 M 
549, 556, 241 P 613; Apple v. Edwards et 
al., 92 M 524, 535, 16 P 2d 700. 


Certain 


covenants, contained in grants of estates in real property, are appurtenant 
to such estates, and pass with them, so as to bind the assigns of the 
covenanter and to vest in the assigns of the covenantee, in the same manner 
as if they had personally entered into them. Such covenants are said to 
run with the land. 


History: En. Sec. 1983, Civ. C. 1895; re-en. Sec. 4914, Rev. C. 1907; re-en. Sec. 7416, 
R. C. M. 1921. Cal. Civ. C. Sec. 1460. Field Civ. C. Sec. 691. 


7417. What covenants run with land. The only covenants which run 
with the land are those specified in* this chapter, and those which are 
incidental thereto. 


History: En. Sec. 1984, Civ. C. 1895; re-en. Sec. 4915, Rev. C. 1907; re-en. Sec. 7417, 
R. C. M. 1921. Cal. Civ. C. Sec. 1461. Field Civ. C. Sec. 692. 


7418. Same—covenant for benefit of property. Every covenant con- 
tained in a grant of an estate in real property, which is made for the 
direct benefit of the property, or some part of it then in existence, runs 
with the land. 


History: En. Sec. 1985, Civ. C. 1895; 
re-en. Sec. 4916, Rev. C. 1907; re-en. Sec. 
7418, R. C. M. 1921. Cal. Civ. C. Sec. 1462. 
Field Civ. C. Sec. 693. 


References 


Thomas v. Standard Development Co., 
70 M 156, 174, 224 P 870. 
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7416 
159 P. 2d 523 


7417 
159 P. 2d 523 
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7419. Same—covenants to pay rent, etc. The last section includes 
covenants “of warranty,” “for quiet enjoyment,” or for further assurance 
on the part of the grantor, and covenants for the payment of rent, or of 
taxes or assessments upon the land, on the part of a grantee. 


History: En. Sec. 1986, Civ. C. 1895; References + 
re-en. Sec. 4917, Rev. C. 1907; re-en. Sec. 
7419, R. C. M. 1921. Cal. Civ. C. Sec. 1463. 
Field Civ. C. Sec. 694. 


Thomas v. Standard Development Co., 70 
M 156, 175, 224 P 870. 


7420. What covenants run with land when assigns are named. A 
covenant for the addition of some new thing to real property, or for the 
direct benefit of some part of the property not then in existence or annexed 
thereto, when contained in a grant of an estate in such property, and made 
by the covenantor expressly for his assigns or to the assigns of the 
covenantee, runs with the land so far as the assigns thus mentioned are 
concerned. 


History: En. Sec. 1987, Civ. C. 1895; re-en. Sec. 4918, Rev. C. 1907; re-en. Sec. 7420, 
R. C. M. 1921. Cal. Civ. C. Sec. 1464. Field Civ. C. Sec. 695. 


7421. Who are bound by covenants. A covenant running with the 
land binds those only who acquire the whole estate of the covenantor in 
some part of the property. 


History: En. Sec. 1988, Civ. C. 1895; re-en. Sec. 4919, Rev. C. 1907; re-en. Sec. 7421, 
R. C. M. 1921. Cal. Civ. C. Sec. 1465. Field Civ. C. Sec. 696. 


7422. Persons not liable for breach of covenant. No one, merely by 
reason of having acquired an estate subject to a covenant running with 
the land, is liable for a breach of the covenant before he acquired the 


estate, or after he has parted with it or ceased to enjoy its benefits. 
History: En. Sec. 1989, Civ. C. 1895; re-en. Sec. 4920, Rev. C. 1907; re-en. Sec. 7422, 
R. C. M. 1921. Cal. Civ. C. Sec. 1466. Field Civ. C. Sec. 697. 


7423. Apportionment of covenants. Where several persons, holding by 
several titles, are subject to the burden or entitled to the benefits of a 
covenant running with the land, it must be apportioned among them 
according to the value of the property subject to it held by them respec- 
tively, if such value can be ascertained, and if not, then according to their 
respective interests in point of quantity. 


History: En. Sec. 1990, Civ. C. 1895; References 
re-en. Sec. 4921, Rev. C. 1907; re-en. Sec. 
7423, R. C. M. 1921. Cal. Civ. C. Sec. 
1467. Field Civ. C. Sec. 698. 


Thomas v. Standard Development Co., 70 
M 156, 174, 224 P 870. 


CHAPTER 100 


EXTINCTION OF OBLIGATIONS BY PERFORMANCE, OFFER OF PERFORMANCE 
AND PREVENTION OF PERFORMANCE 


Section 7424. Obligation extinguished by performance. 
7425. Performance by one of several joint debtors. 
7426. Performance to one of joint creditors. 
7427. Effect of directions by creditors. 
7428. Partial performance. 
7429, Payment, what constitutes. 
7430. Application of general performance. 
7431. Obligation extinguished by offer of performance. 
7432. Offer of partial performance. 
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7433. By whom to be made. 
7434. To whom to be made. 
7435. Where offer may be made. 
7436. When offer must be made. 
7437. Same—when obligation does not fix time. 
7438. Compensation after delay in performance. 
7439. Offer to be made in good faith. 
7440. Conditional offer. 
7441. Ability and willingness essential. 
7442. Production of thing to be delivered not necessary. 
7443. Thing offered to be kept separate. 
7444, Performance of condition precedent or concurrent. 
7445. Written receipts. 
7446. Extinction of pecuniary obligation. 
7447. Objections to mode of offer. ~ 
7448. Title to thing offered. 
7449. Custody of thing offered. 
7450. Effect of offer on interest and accessories of obligation. 
7451. Creditor’s retention of thing which he refuses to accept. 
7452. What excuses performance, ete. 
7453. Effect of prevention of performance. 
7454. Same—ratable portion of consideration, when. 
7455. Effect of refusal to accept performance before offer. 


7424. Obligation extinguished by performance. Full performance of 
an obligation by the party whose duty it is to perform it, or by any other 
person on his behalf, and with his assent, if accepted by the creditor, 
extinguishes it. 

History: En. Sec. 2000, Civ. C. 1895; 
re-en. Sec. 4922, Rev. C. 1907; re-en. Sec. 


7424, R. C. M. 1921. Cal. Civ. C. Sec. 1473. 
Field Civ. C. Sec. 699. 


References 


Thomas v. Standard Development Co., 
70 M 156, 175, 224 P 870; Hale et al. v. 
Belgrade Co., Ltd., et al., 75 M 99, 114, 
242 P 425. 


7425. Performance by one of several joint debtors. Performance of 
an obligation by one of several persons who are jointly liable under it 
extinguishes the lability of all. 


History: En. See. 2001, Civ. C. 1895; 
re-en. Sec. 4923, Rev. C. 1907; re-en. Sec. 
7425, R. C. M. 1921. Cal. Civ. C. Sec. 
1474. Field Civ. C. Sec. 700. 


a breach of the condition of the obligation, 
aliege that payment has not been made by 
any of the parties liable, since payment by 
one of the makers extinguishes the liabil- 


ity of all. First National Bank v. Silver, 


Operation and Effect 
45 M 231, 235, 122 P 584. 


Where a note sued upon is joint and sev- 

eral, the complaint must, in order to show 

7426. Performance to one of joint creditors. An obligation in favor 

of several persons is extinguished by performance rendered to any of them, 

except in the case of a deposit made by owners in common, or in joint 
ownership, which is regulated by the chapter on deposit. 


History: En. Sec. 2002, Civ. C. 1895; re-en. Sec. 4924, Rev. C. 1907; re-en. Sec. 7426, 
R. C. M. 1921. Cal. Civ. C. Sec. 1475. Field Civ. C. Sec. 701. 


7427. Effect of directions by creditors. If a creditor, or any one of 
two or more joint creditors, at any time directs the debtor to perform his 
obligations in a particular manner, the obligation is extinguished by 
performance in that manner, even though the creditor does not receive 


the benefit of such performance. 


Cal. Civ. C. Sec. 


History: En. Sec. 2003, Civ. C. 1895; 
re-en. Sec. 4925, Rev. C. 1907; re-en. Sec. 


7427, RB. C. M. 1921. 
1476. Field Civ. C. Sec. 702. 
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97 P.(2d) 588 | 


7430 
180 P. (2) 250) 


7428-7430 


Operation and Effect 


Under this section, declaring that where 
a creditor directs his debtor to perform his 
obligation in a particular manner and it is 
so performed, the obligation is extin- 
guished even though the creditor does not 
receive any benefit therefrom, and other 
sections, held that where a creditor di- 
rected his debtor (his niece) to transfer 
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property to her daughters in payment of 
the debt without consideration moving 
from them to him and the transfer was 
made, a finding that it was based on the 
consideration of natural love and affection 
only was erroneous, the consideration hav- 
ing been the extinguishment of the debt 
due from the grantor to her creditor. Hale 
et al. v. Belgrade Co., Ltd., et al, 75 M 
99, 114, 242 P 425. 


7428. Partial performance. Partial performance of an_ indivisible 


obligation extinguishes a corresponding proportion thereof, if the benefit 
of-such performance is voluntarily retained by the creditor, but not other- 
wise. If such partial performance is of such a nature that the creditor 
cannot avoid retaining it without injuring his own property, his retention 


thereof is not presumed to be voluntary. 


History: En. Sec. 2004, Civ. C. 1895; 
re-en. Sec. 4926, Rev. C. 1907; re-en. Sec. 
7428, R. C. M. 1921. Cal. Civ. C. Sec. 
1477. Field Civ. C. Sec. 703. 


Operation and Effect 

Remedy of plaintiff for partial perform- 
ance of contract. McFarland v. Welch, 48 
M 196, 199, 1386 P 391. 

The retention of benefits from work done 
under the partial performance of a con- 
tract to plow and sow land with wheat is 
not voluntary and defendant is not liable 
for the work done. Waite v. Shoemaker 
& Co., 50 M 264, 286, 146 P 736. 

A contractor may, on breach of the con- 
tract by the other party to it by refusal 
to make a payment becoming due to him 


7429. Payment, what constitutes. 


during the progress of the work as pro- 
vided therein, discontinue work and elect 
either to sue upon the contract to recover 
damages for its breach, or ignore the con- 
tract and bring action on quantum meruit; 
and where he pursues the former remedy 
he is entitled to recover the entire amount 
due at the time defendant made default, 
including the percentages reserved on pre- 
vious estimates, with interest, from the 
date on which the contract was breached. 
Clifton-Applegate-Toole v. Drain. Dist. No. 
1, 82 M 312, 335, 267 P 207. 


References 


Cited or applied as section 2004, Civil 
Code, in Riddell v. Peck-Williamson H. & 
V. Co., 27 M 44, 62, 69 P 241. 


Performance of an obligation for 


the delivery of money only is called payment. 


History: En. Sec. 2005, Civ. C. 1895; 
re-en. Sec. 4927, Rev. C. 1907; re-en. Sec. 
7429, R. C. M. 1921. Cal. Civ. C. Sec. 1478. 
Field Civ. C. Sec. 704. 

Operation and Effect 

A plea of payment by defendant in an 
action for money due means payment in 
money (this section); therefore where pay- 
ment under an agreement to accept some- 
thing other than money in satisfaction of 
an obligation is asserted, it must be spe- 
cially pleaded; when not so pleaded, evi- 
dence of payment made by way of credits 
other than cash is inadmissible. Billings v. 
Montana W. P. Sash Co., 88 M 322, 336, 
292 P 714. 


In the absence of an agreement, either 
express or implied, providing otherwise, 
“payment” means the discharge of a debt 
or obligation in money; hence mere de- 
livery and acceptance of a promissory note 
for the amount of an account, whether it 
be the note of a debtor or of another, does 
not operate to discharge the debt. Galla- 
her v. Theilbar Realties, 93 M 421, 426, 18 
P 2d 1101. 


References 


Brennan v. Northern Electric Co. et A 
72 M 35, 40, 231 P 388; Hale et al. v. Bel- 
grade Co., Ltd., et al., 75 M 99, 114, 242 P 
425. 


7430. Application of general performance. Where a debtor, under 


several obligations to another, does an act, by way of performance, in 
whole or in part, which is equally applicable to two or more of such obli- 
gations, such performance must be applied as follows: : 
1. If, at the time of performance, the intention or desire of the 
debtor that such performance should be applied to the extinction of any 
particular obligation, be manifested to the creditor, it must be so applied. 
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2. If no such application be then made, the creditor, within a reasonable 
time after such performance, may apply it toward the extinction of any 
obligation, performance of which was due to him from the debtor, at the 
time of such performance, except that if similar obligations were due to 
him, both individually and as a trustee, he must, unless otherwise directed 
by the debtor, apply the performance to the extinction of all such obliga- 
tions in equal proportion; and an application once made by the ereditor 
cannot be rescinded without the consent of the debtor. 

3. If neither party makes such application within the time prescribed 
herein, the performance must be applied to the extinction of obligations 
in the following order; and, if there be more than one obligation of: a 


particular class, to the extinction of all in that class, ratably: 
First—Of interest due at the time of the performance. 
Second—Of principal due at that time. 
Third—Of the obligation earliest in date of maturity. 
Fourth—Of an obligation not secured by a lien or collateral under- 


taking. 


Fifth—Of an obligation secured by a lien or collateral undertaking. 


History: En. Sec. 2006, Civ. C. 1895; 
re-en. Sec. 4928, Rev. C. 1907; re-en. Sec. 
yac0, *R. O77 M. »1921>* Cal, Civ. ..C. (Sec. 
1479. Based on Field Civ. C. Sec. 705. 


Operation and Effect 

Where several written instruments re- 
lating to the same indebtedness contained 
no provision for the order of payment, 
parol evidence was competent to show 
what application of a payment was agreed 
on. Grogan v. Valley Trading Co., 30 M 
Meu, Lol, 4O.P. 211, 

Under the section, a debtor owing more 
than one debt or a debt consisting of more 
than one item (as principal and interest) 
has the right to direct application of a pay- 
ment voluntarily made by him, and if the 


7431. Obligation extinguished by offer of performance. 


creditor accepts the payment and retains 
it, the law will treat it as having been 
applied as directed. Monidah Trust v. 
Hruze et al., 62 M 444, 449, 451, 205 P 232. 

When a debtor owes more than one debt 
and on making a general payment fails to 
direct the creditor as to which debt should 
receive the credit, the creditor may apply 
it on any one of the debts, secured or un- 
secured, and a surety on the secured debt 
is in no position to complain if made on 
one unsecured. National Bank v. Bing- 
ham, 91 M 62, 72, 5 P 2d 554. 


References 


Conrad Mercantile Co. v. Siler, 75 M 36, 
40, 241 P 617; Billings v. Missoula W. P. 
Sash Co., 88 M 322, 336, 292 P 714. 


An obligation 


is extinguished by an offer of performance, made in conformity to the 
rules herein prescribed, and with intent to extinguish the obligation. 


History: En. Sec. 2020, Civ. C. 1895; 
re-en. Sec. 4929, Rev. C. 1907; re-en. Sec. 
7431, R. C. M. 1921. Cal. Civ. C. Sec. 1485. 
Field Civ. C. Sec. 706. 


Operation and Effect 


An unconditional offer in good faith to 
perform made by the party upon whom the 


obligation rests, coupled with the ability 
to perform, is equivalent to full perform- 
ance, and extinguishes the obligation as to 
the party making the offer, and a wrongful 
refusal to accept it disables the other party 
from claiming any benefit. Lehrkind v. 
McDonnell, 51 M 343, 350, 153 P 1012. 


7432. Offer of partial performance. An offer of partial performance 


is of no effect. 


History: En. Sec. 2021, Civ. C. 1895; re-en. Sec. 4930, Rev. C. 1907; re-en. Sec. 7432, 


R. C. M. 1921. Cal. Civ. C. Sec. 1486. 


7433. By whom to be made. 


Field Civ. C. Sec. 707. 


An offer of performance must be made 


by the debtor, or by some person on his behalf and with his assent. 


History: En. Sec. 2022, Civ. C. 1895; re-en. Sec. 4931, Rev. C. 1907; re-en. Sec. 7433, 
R. C. M. 1921. Cal. Civ. C. Sec. 1487. Field Civ. C. Sec. 708. 
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7434. To whom to be made. An offer of performance must be made 
to the creditor, or to any one or two or more joint creditors, or to a person 
authorized by one or more of them to receive or collect what is due under 
the obligation, if such creditor or authorized person is present at the place 
where the offer may be made; and, if not, wherever the creditor may 
be found. 


History: En. Sec. 2023, Civ. C. 1895; 
re-en. Sec. 4932, Rev. C. 1907; re-en. Sec. 
7434, R. C. M. 1921. Cal. Civ. C. Sec. 
1488. Based on Field Civ. C. Sec. 709. 

Operation and Effect 

Where the memorandum evidencing an 
account stated is silent as to the place of 
payment, the law, under this and the fol- 
lowing sections, imports into the writing 
and makes part of it by implication a pro- 
vision that the debtor must, in order to 
perform his obligation, pay or tender pay- 


ment to the creditor where the latter may 
then reside or conduct his business or may 
be found, and in such a case denial of a 
motion to change the venue to the place 
of the debtor’s residence or place of busi- 
ness is proper. Hough v. Rocky Mountain 
Fire Ins. Co., 70 M 244, 249, 224 P 858. 


References 


Cited or applied as section 4932, Revised 
Codes, in State ex rel. Western A. & I. Co. 
v. District Court, 55 M 330, 336, 176 P 613. 


7435. Where offer may be made. In the absence of an express pro- 
vision to the contrary, an offer of performance may be made, at the option 


of the debtor: 


1. At any place appointed by the creditor; or, 
2. Wherever the person to whom the offer ought to be made can be 


found; or, 


3. If such person cannot, with reasonable diligence, be found within 


the state, and within a reasonable distance from his residence or place 
of business, or if he evades the debtor, then at his residence or place of 
business, if the same can, with reasonable diligence, be found within the 


state; or, 


4, If this cannot be done, then at any place within this state. 


History: En. Sec. 2024, Civ. C. 1895; 
re-en. Sec. 4933, Rev. C. 1907; re-en. Sec. 
7435, R. C. M. 192%. Cal. Civ. C. Sec. 
1489. Field Civ. C. Sec. 710. 


Operation and Effect 


Where the memorandum evidencing an 
account stated is silent as to the place of 
payment, the law, under this and the fol- 
lowing sections, imports into the writing 
and makes part of it by implication a pro- 
vision that the debtor must, in order to 
perform his obligation, pay or tender pay- 


7436. When offer must be made. 


ment to the creditor where the latter may 
then reside or conduct his business or may 
be found, and in such a case denial of a 
motion to change the venue to the place 
of the debtor’s residence or place of busi- 
ness is proper. Hough v. Rocky Mountain 
Fire Ins. Co., 70 M 244, 249, 224 P 858. 


References 


Cited or applied as section 4933, Revised 
Codes, in State ex rel. Western A. & I. Co. 
v. District Court, 55 M 330, 336, 176 P 613. 


Where an obligation fixes a time 


for its performance, an offer of performance must be made at that time, 
within reasonable hours, and not before nor afterwards. 
History: En. Sec. 2025, Civ. C. 1895; re-en. Sec. 4934, Rev. C. 1907; re-en. Sec. 7436, 


R. C. M. 1921. 


7437. Same—when obligation does not fix time. 


Cal. Civ. C. Sec. 1490. Field Civ. C. Sec. 711. 


Where an obligation 


does not fix the time for its performance, an offer of performance may be 
made at any time before the debtor, upon reasonable demand, has refused 


to perform. 


History: En. Sec. 2026, Civ. C. 1895; re-en. Sec. 4935, Rev. C. 1907; re-en. Sec. 7437, 


R. C. M. 1921. Cal. Civ. C. Sec. 1491. 


Field Civ. C. Sec. 712. 
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7438. Compensation after delay in performance. Where delay in per- 
formance is capable of exact and entire compensation, and time has not 
been ‘expressly declared to be of the essence of the obligation, an offer of 
performance, accompanied with an offer of such compensation, may be made 


at any time after it is due, but without prejudice to any rights acquired 


by the creditor, or by any other person, in the meantime. 


History: En. Sec. 2027, Civ. C. 1895; 
re-en. Sec. 4936, Rev. C. 1907; re-en. Sec. 
7438, R. C. M. 1921. Cal. Civ. C. Sec. 1492. 
Field Civ. C. Sec. 713. 


Operation and Effect 


Where an oral contract was made to sell 
_real property, and suit was brought by the 
vendee for specific performance, the court 
' could not say according to the facts of the 
case, that time was of the essence of the 
agreement. Stevens v. Trafton, 86 M 520, 
529, 93 P 810. 


Where time was not of the essence of 
a contract for the sale of sheep, the buyers 
could not claim violation of the contract 
or rescind for non-delivery on the day 
specified, without giving the seller an op- 
portunity to tender performance, with com- 
pensation for delay; and the seller was 
obliged, within a reasonable time, to ten- 
der performance, coupled with an offer to 
compensate for delay. Curtis v. Parham, 
49 M 140, 145, 140 P 511. 


7439. Offer to be made in good faith. An offer of performance must 
be made in good faith, and in such manner as is most likely, under the 


circumstanees, to benefit the creditor. 


History: En. Sec. 2028, Civ. C. 1895; 
re-en. Sec. 4937, Rev. C. 1907; re-en. Sec. 
7439, R. C. M. 1921. Cal. Civ. C. Sec. 
1493. Field Civ. C. Sec. 714. - 


7440. Conditional offer. 


References 


Cited or applied as section 4937, Revised 
Codes, in Lehrkind v. McDonnell, 51 M 
343, 350, 153 P 1012; Nielson v. Hendrick- 
son et al., 63 M 518, 523, 210 P 905. 


An offer of performance must be free from 


any conditions which the creditor is not bound, on his part, to perform. 


History: En. Sec. 2029, Civ. C. 1895; 
re-en. Sec. 4938, Rev. C. 1907; re-en. Sec. 
7440, R. C. M. 1921. Cal. Civ. C. Sec. 
1494. Field Civ. C. Sec. 715. 


Operation and Effect 


Under this section, an offer of per- 
formance must be free from any condition 
which the other party is not bound to 
meet; hence the lessee of land for oil and 
gas exploration under a contract which 
inter alia provided that moneys to be 
paid by him should be paid to the lessor 
or deposited in bank for his credit was 
not excused from making payment of de- 
lay money by the refusal of the lessor to 
execute an indemnity bond assuring proper 
apportionment of the money among gran- 
tees of portions of the lands sold after 
execution of the lease, the transferees hav- 
ing taken subject to its provisions; the 
lessee, by making payment as provided, 


7441, Ability and willingness essential. 


would have been released from all claims 
by the transferees and was therefore in 
no position to insist upon acceptance of 
the condition prior to making payment. 
Thomas v. Standard Development Co., 70 
M 156, 175, 224 P 870. 

An offer to perform by the party upon 
whom the obligation rests, must be uncon- 
ditional and made in good faith, coupled 
with the ability to perform; hence where 
the seller of sheep, sued for damages for 
failure to make delivery, offered to de- 
liver the animals provided a certain per- 
son could select them, the offer was con- 
ditional and of no avail to him as a 
defense. Hanlon v. Manger et al., 85 M 
31, 39, 277 P 433. 


References 


Cited or applied as section 4938, Revised 
Codes, in Lehrkind v. McDonnell, 51 M 
343, 350, 153 P 1012. 


An offer of performance is 


of no effect if the person making it is not able and willing to perform 


according to the offer. 

History: En. Sec. 2030, Civ. C. 1895; 
re-en. Sec. 4939, Rev. C. 1907; re-en. Sec. 
7441, B. C. M. 1921. Cal. Civ. C. Sec. 
1495. Field Civ. C. Sec. 716. 


References 

Cited or applied as section 4939, Revised 
Codes, in Lehrkind v. McDonnell, 51 M 
3438, 350, 153 P 1012; Brennan v. Northern 
Electrie Co. et al., 72 M 35, 40, 231 P 388. 
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7442. Production of thing to be delivered not necessary. The thing 
to be delivered, if any, need not in any ease be actually produced, ae an 
offer of performance, unless the offer is accepted. 


History: En. Sec. 2031, Civ. C. 1895; re-en. Sec. 4940, Rev. C. 1907; re-en. Sec. 7442, 
R. C. M. 1921. Cal. Civ. C. Sec. 1496. Field Civ. C. Sec. 717. 


7443. Thing offered to be kept separate. <A thing, when offered by 
way of performance, must not be mixed with other things from which it 
cannot be separated immediately and without difficulty. 


History: En. Sec. 2032, Civ. C. 1895; re-en. Sec. 4941, Rev. C. 1907; re-en. Sec. 7443, 
R. C. M. 1921. Cal. Civ. C. Sec. 1497. Field Civ. C. Sec. 718. 


7444, Performance of condition precedent or concurrent. When a 
debtor is entitled to the performance of a condition precedent to, or 
concurrent with, performance on his part, he may make his offer to 
depend upon the due performance of such condition. 


History: En. Sec. 2033, Civ. C. 1895; re-en. Sec. 4942, Rev. C. 1907; re-en. Sec. 7444, 
R. C. M. 1921. Cal. Civ. C. Sec. 1498. Field Civ. C. Sec. 719. 


7445. Written receipts. A debtor has a right to require from his 
ereditor a written receipt for any property delivered in performance of 
his obligation. 


History: En. Sec. 2034, Civ. C. 1895; re-en. Sec. 4943, Rev. C. 1907; re-en. Sec. 7445, 
R. C. M. 1921. Cal. Civ. C. Sec. 1499. Field Civ. C. Sec. 720. 


7446. Extinction of pecuniary obligation. An obligation for the 
payment of money is extinguished by a due offer of payment, if the 
amount is immediately deposited in the name of the creditor, with some 
bank of deposit within this state, of good repute, and notice thereof is. 
given to the creditor. 


History: En. Sec. 2035, Civ. C. 1895; A. tender is not valid when accompanied 
re-en. Sec. 4944, Rev. C. 1907; re-en. Sec. with conditions which the tenderer has no 
7446, R. C. M. 1921. Cal. Civ. C. Sec. 1500. right to make, and in order for a tender 


Field Civ. C. Sec. 721. to operate as payment of an obligation 
it must be for the full amount thereof. 
Operation and Effect Advance-Rumley Thresher Co., Ine., v. 
After a tender in redemption had been Hess, 85 M 293, 301, 279 P 236. 
made and refused, plaintiff was not re- References 
quired, in order to keep it good, to deposit Cited or applied as section 2035, Civil 


the money in court and keep it there. Code, in Morrison vy. Ornbaun, 30 M 111, 
Hamilton v. Hamilton, 51 M 509, 536, 154 =1138, 75 P 953; Eskestrand v. Wunder, 94 M 
Es 57, "67, 20 P 2d 622. 


7447. Objections to mode of offer. All objections to the mode of an 
offer of performance, which the creditor has an opportunity to state at 
the time to the person making the offer, and which could be then obviated 
by him, are waived by the creditor, if not then stated. 


History: En. Sec. 2036, Civ. C. 1895; re-en. Sec. 4945, Rev. C. 1907; re-en. Sec. 7447, 
R. C. M. 1921. Cal. Civ. C. Sec. 1501. Field Civ. C. Sec. 722. 


7448. Title to thing offered. ‘The title to a thing duly offered in 
performance of an obligation passes to the creditor, if the debtor at the 
time signifies his intention to that effect. 


History: En. Sec. 2037, Civ. C. 1895; re-en. Sec. 4946, Rev. C. 1907; re-en. Sec. 7448, 
R. C. M. 1921. Cal. Civ. C. Sec. 1502. Field Civ. C. Sec. 723. 
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7449. Custody of thing offered. The person offering a thing, other 


than money, by way of performance, must, if he means to treat it as - 


belonging to the creditor,. retain it as a depositary for hire, until the 
ereditor accepts it, or until he has given reasonable notice to the creditor 
that he will retain it no longer, and, if with reasonable diligence he ean 
find a suitable depositary therefor, until he has deposited it with such 
person. 


History: En. Sec. 2038, Civ. C. 1895; re-en. Sec. 4947, Rev. C. 1907; re-en. Sec. 7449, 
R. C. M. 1921. Cal. Civ. C. Sec. 1503. Field Civ. C. Sec. 724. 


7450. Effect of offer on interest and accessories of obligation. An offer 
of payment or other performance, duly made, though the title to the 
-thing offered be not transferred to the creditor, stops the running of 
- Interest on the obligation, and has the same effect upon all incidents as 


a performance thereof. 


History: En. Sec. 2039, Civ. C. 1895; 
re-en. Sec. 4948, Rev. C. 1907; re-en. Sec. 
7450, R. C. M. 1921. Cal. Civ. C. Sec. 
1504. Field Civ. C. Sec. 725. 


Operation and Effect 


Since a tender has the same effect upon 
all the incidents of the obligation as actual 
payment, if a debt is secured by a lien 
upon property, or by sureties, the tender 
operates as a release of the lien or the 
sureties, the creditor being left to his per- 
sonal claim against the debtor. Hamilton 
v. Hamilton, 51 M 509, 536, 154 P 717. 


Where. one entitled to redeem from ex- 
ecution sale fully complies with the stat- 
utory requirements, such compliance results 
in a completed redemption, and a sheriff’s 
deed to the property issued thereafter to 
the purchaser is void, since the redemption 
operated to transfer to the redemptioner 
all the right, title and interest acquired by 
the purchaser. Leonard v. Western et al., 
74 M 513, 518, 241 P 523. 


References 


Brennan v. Northern Electric Co. et al., 
72 M 35, 40, 231 P 388. 


7451. Creditor’s retention of thing which he refuses to accept. If 
anything is given to a creditor by way of performance, which he refuses 
to accept as such, he is not bound to return it without demand; but if he 
retains it, he is a gratuitous depositary thereof. 


History: En. Sec. 2040, Civ. C. 1895; 
re-en. Sec. 4949, Rev. C. 1907; re-en. Sec. 
7451, R. C. M. 1921. Cal. Civ. C. Sec. 1505. 
Field Civ. C. Sec. 726. 


References 

Cited or applied as section 4949, Revised 
Codes, in Hamilton v. Hamilton, 51 M 509, 
536, 154 P 717. 

7452. What excuses performance, etc. The want of performance of 
an obligation, or of an offer of performance, in whole or in part, or any 
delay therein, is excused by the following causes, to the extent to which 
they operate: 

1. When such performance or offer is prevented or delayed by the 
act of the ereditor, or by the operation of law, even though there may 
have been a stipulation that this shall not be an excuse; 

2. When it is prevented or delayed by an irresistible, superhuman 
cause, or by the act of public enemies of this state or of the United States, 
unless the parties have expressly agreed to the contrary; or, 

3. When the debtor is induced not to make it, by any act of the 
ereditor intended or naturally tending to have that effect, done at or 
before the time at which such performance or offer may be made, and not 
rescinded before that time. 


History: En. Sec. 2050, Civ. C. 1895; re-en. Sec. 4950, Rev. C. 1907; re-en. Sec. 7452, 
R. C. M. 1921. Cal. Civ. C. Sec. 1511. Field Civ. C. Sec. 727. 
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7453. Effect of prevention of performance. If the performance of an 
obligation be prevented by the creditor, the debtor is entitled to all the 
benefits which he would have obtained if it had been performed by both 
parties. 


History: En. Sec. 2051, Civ. C. 1895; 
re-en. Sec. 4951, Rev. C. 1907; re-en. Sec. 
7453, R. C. M. 1921. Cal. Civ. C. Sec. 1512. 
Field Civ. C. Sec. 728. 


Operation and Effect 


tion rests, coupled with the ability to per- 
form, is, if rejected by the other party, 
equivalent to full performance, and extin- 
guishes such obligation; the offerer is then 
entitled to all the benefits he would have 
been entitled to if performance had been 
complete on both sides. Lehrkind v. Me- 
Donnell, 51 M 343, 350, 153 P 1012. 


An unconditional offer in good faith to 
perform by the party on whom the obliga- 


7454. Same—ratable portion of consideration, when. If performance 
of an obligation is prevented by any cause excusing performance, other 
than the act of the creditor, the debtor is entitled to a ratable proportion 
of the consideration to which he would have been entitled upon full per- 
formance, according to the benefit which the creditor receives from the 
actual performance. 


History: En. Sec. 2052, Civ. C. 1895; re-en. Sec. 4952, Rev. C. 1907; re-en. Sec. 7454, 
R. C. M. 1921. Cal. Civ. C. Sec. 1514. 


7455. Effect of refusal to accept performance before offer. <A refusal 
by a creditor to accept performance, made before an offer thereof, is 
equivalent to an offer and refusal, unless, before performance is actually 
due, he gives notice to the debtor of his willingness to accept it. 


History: En. Sec. 2053, Civ. C. 1895; re-en. Sec. 4953, Rev. C. 1907; re-en. Sec. 7455, 
R. C. M. 1921. Cal. Civ. C. Sec. 1515. Field Civ. C. Sec. 731. 


CHAPTER 101 


EXTINCTION OF OBLIGATIONS BY ACCORD AND SATISFACTION, 
NOVATION, AND RELEASE 


Section 7456. Accord defined. 


7457. Effect of accord. 

7458. Satisfaction, what constitutes. 

7459. Part performanee. 

7460. Novation defined. 

7461. Modes of novation. 

7462. Novation a contract. 

7463. Rescission of novation. 

7464. Obligation extinguished by release. 

7465. Certain claims not affected by general release. 
7466. Release of one of several joint debtors. 


7456. Accord defined. An accord is an agreement to accept, in ex- 
tinction of an obligation, something different from or less than that to 
which the person agreeing to accept is entitled. 


History: En. Sec. 2060, Civ. C. 1895; 
re-en. Sec. 4954, Rev. C. 1907; re-en. Sec. 
7456, R. C. M. 1921. Cal. Civ. C. Sec. 1521. 
Based on Field Civ. C. Sec. 732. 

Distinction Between “Compromise and 
Settlement” and “Accord and Satisfaction” 


Distinctions drawn between “compromise 


and settlement” and “accord and satisfac- _ 


tion”’—terms in many eases used inter- 
changeably—seem to be of little practical 


importance, the intention of the parties in 
making the agreement in either instance 
and the effect given by statute to it being 
the controlling factors. Barbarich v. Chi- 
eago ete. Ry. Co. et al., 92 M 1, 12, 9 P 2d 
197, 

“Obligation” Defined 


An “obligation” within the meaning of 
this section, defining an “accord” as an 
agreement, in extinction of an obligation, 
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te accept something different from or less 
than that to which the party agreeing to 
accept is entitled, includes a liability for 
actionable tortious conduct. Barbarich v. 
Chicago ete. Ry. Co. et al., 92 M 1, 12, 9 
Pat 791 


Operation and Effect 


“Accord and satisfaction” means the sub- 
stitution of a new agreement in satisfac- 
tion of an obligation different from the 
original rights existing under an ante- 
cedent liability, and to be available in de- 
fense must be specially pleaded. Nelson 
v. Young et al., 70 M 112, 117, 224 P 237. 
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The defense of accord and satisfaction 
must be pleaded, and to constitute accept- 


ance by a mortgagee of a check for a less 


amount than was actually due from the 
mortgagor on accord, there must have been 
an agreement on the part of the mortgagee 
to accept less in satisfaction in full of the 
mortgage. Nett v. Stockgrowers’ Finance 
Corp. et al., 84 M 116, 129, 274 P 497. 


References 


Cited or applied as section 4954, Revised 
Codes, in State ex rel. Bishop v. Keating, 
56 M 526, 185 P 706; Hale et al. v. Bel- 
grade Co., Ltd., et al., 75 M 99, 114, 242 
P 425. 


7457. Effect of accord. Though the parties to an accord are bound 
to execute it, yet it does not extinguish the obligation until it is fully 


executed. 

History: En. Sec. 2061, Civ. C. 1895; 
re-en. Sec. 4955, Rev. C. 1907; re-en. Sec. 
7457, R. C. M. 1921. Cal. Civ. C. Sec. 1522. 
Field Civ. C. Sec. 733. 

Operation and Effect 


Under this section and section 7458 
R. C. M. 1921, an accord does not extin- 


guish the obligation sought to be extin- 
guished until the agreement between the 
parties is fully executed, i. e., in case of 
a tort, until the injured party has accepted 
the consideration for the accord; until 
then the original obligation remains. Bar- 
barich v. Chicago ete. Ry. Co. et al., 92 M 
de Orr vad Cot, 


Re 317 
7458. Satisfaction, what constitutes. Acceptance by the creditor of} © Sei 


the consideration of an accord extinguishes the obligation, and is called © 


satisfaction. 


History: En. Sec. 2062, Civ. C. 1895; 
re-en. Sec. 4956, Rev. C. 1907; re-en. Sec. 
7458, BR. C. M. 1921. Cal. Civ. C. Sec. 
1523. Field Civ. C. Sec. 734. 


Operation and Effect 


“Accord and satisfaction” means the sub- 
stitution of a new agreement in satisfac- 
tion of an obligation, different from the 
original rights existing under an ante- 
cedent liability. Hale et al. v. Belgrade 
Co., Ltd., et al., 75 M 99, 114, 242 P 425. 

Under the preceding section and this 
section, an accord does not extinguish the 


7459. Part performance. 


obligation sought to be extinguished until 
the agreement between the parties is fully 
executed, i. e., in case of a tort, until the 
injured party has accepted the considera- 
tion for the accord; until then the original 
obligation remains. Barbarich v. Chicago 
StG. eV, U0, Ol dl. wal a) lo, 9 2d 
197, 


References 


Cited or applied as section 4956, Revised 
Codes, in State ex rel. Bishop v. Keating, 
56 M 526, 185 P 706; Nelson v. Young et 
al., 70 M 112, 117, 224 P 237. 


Part performance of an obligation, either 


before or after a breach thereof, when expressly accepted by the creditor 
in writing, in satisfaction, or rendered in pursuance of an agreement in 
writing for that purpose, though without any new consideration, ex- 


tinguishes the obligation. 


History: En. Sec. 2063, Civ. C. 1895; 
re-en. Sec. 4957, Rev. C. 1907; re-en. Sec. 
7459, R. C. M. 1921. Cal. Civ. C. Sec, 1524. 


Operation and Effect 


Where a claim is liquidated, 1. e., ascer- 
tained and agreed upon by the parties, it 
can be discharged only by payment in full 
or by a payment of a lesser amount and ac- 
ceptance thereof in writing (this section) ; 
held, that the bare indorsement of a check 


for the purpose of cashing it, given the 
creditor by the debtor, is not the writing 
contemplated by this section as evidence 
of acceptance of a lesser amount for that 
claimed to be due. Sawyer v. Somers 
Lumber Co., 86 M 169, 177, 282 P 852. 


References 


Cited or applied as section 4957, Revised 
Codes, in State ex rel. Bishop v. Keating, 
56 M 526, 185 P 706. 
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7460. Novation defined. Novation is the substitution of a new obliga- 


tion for an existing one. 

History: En. Sec. 2070, Civ. C. 1895; 
re-en. Sec. 4958, Rev. C. 1907; re-en. Sec. 
7460, R. CG. M. 1921. Cal. Civ. C. Sec. 
1530. Field Civ. C. Sec. 736. 


Burden of Proof 


In an action on promissory notes the de- 
fense to which was novation, the defend- 
ant had the burden of proving that the 
payee bank agreed to release him from all 
liability on the notes, to accept the alleged 
new debtor as its debtor instead of defend- 
ant, that the alleged new debtor agreed to 
pay the bank the amount owing upon the 
notes, and that the defendant to whom 
the new debtor was indebted released the 
latter from payment of an amount equal 
to the total due on the notes. First State 
Bank v. Larsen, 65 M 404, 411, 211 P 214. 
See also Kenison v. Anderson, 83 M 430, 
272 P 679. 

Where a renewal of a note has been 
given, it will not be treated as payment 
of the debt or a discharge of the original 
obligation, unless there is an affirmative 
showing that its execution constituted a 
novation. First National Bank v. Cotton- 
wood Land Co., 51 M 544, 550, 154 P 582. 


Essentials 


To constitute a novation by substitution 
of a new debtor for an old one with intent 
to release the latter, there must be a mu- 
tual agreement between the three parties, 
the creditor must have consented to the 
discharge of the original debtor and aec- 
cepted the promise of the new one, and 
such consent and acceptance need not 
necessarily be shown by express words to 
that effect but may be implied from the 
facts and circumstances attending the 
transaction and the conduct of the parties 
thereafter. Kenison v. Anderson, 83 M 
430, 272 P 679. 

Id. Novation, like any other valid con- 
tract, must be supported by a considera- 
tion, which may be the discharge of the 
original debt or the release of the original 
debtor, and may be proved by parol. 

Where one is already legally bound by 
his contract (a note) to perform an obliga- 
tion, a later agreement (a new note) for 
the same consideration, modifying the for- 
mer one, does not effect a novation. Bose 
v. Sullivan et al., 87 M 476, 479, 288 P 614. 

In determining whether or not a nova- 
tion was brought about by the substitution 
of a new debtor in place of the old one, 
the intent to release the original debtor is 
of vital importance; there must have been 
a clear and definite intention on the part 
of all concerned in that behalf, since nova- 
tion is never to be presumed. Harrison et 
al. v. Fregger et al., 88 M 448, 453, 294 
P 372. 


ments: 


. court’s 


Novation is effected by contract, and to 
bring it about there must be the following 
essentials. A previous valid obligation; 
the agreement of all the parties to the new 
contract; the extinguishment of the old, 
and the validity of the new contract. Tann- 
hauser v. Shea, 88 M 562, 566, 295 P 268. 


Novation and Assignment Distinguished 


In novation the obligation between the 
original parties to the contract is com- 
pletely extinguished and a new obligation 
between the transferee and obligator is 
created and substituted for the previous 
one; while in case of assignment of the 
contract, the obligation of the original 
debtor continues to rest upon him and he 
may be compelled to respond to the obligee 
in the event of the default of the assignee. 
Harrison et al. v. Fregger et al., 88 M 448, 
453, 294 P 372. 

Id. In an action for rent, held, under 
the above rules, that where plaintiffs leased 
business property to one who covenanted 
to pay rent for the full term of six and a 
half years and thereafter assigned the 
lease to another, he in turn subleasing to 
a third, all with the consent of the lessors, 
the contention of defendant (original les- 
see) that a novation resulted from his as- 
signment of the lease with the consent of 
lessors, their acceptance of the rent from 
the assignee and their recognition of the 
latter’s right to sublease, may not be up- 
held, nothing appearing from the acts of 
plaintiffs enumerated inconsistent with 
their intention to continue to look to de- 
fendant for the rent in case of default of 
his assignee. 


Operation and Effect 


Where a subcontractor assigned a por- 
tion of the moneys to become due under 


‘his contract with defendant, and defend- 


ant accepted the assignment, the transac- 
tion constituted a novation to the extent 
of the amount of money assigned; the 
plaintiff became the creditor of defend- 
ant, and the rights and remedies of the 
parties were determinable under the con- 
tract of novation. Silver v. Morin, 74 M 
398, 401, 240 P 825. 


Pleading Novation 


In pleading a novation the plaintiff 
must allege the following essential ele- 
A previous valid obligation; the 
agreement of all the parties to the new 
contract; the extinguishment of the old 
one, and the validity of the new one; the 
question whether the facts alleged consti- 
tute a novation being one of law for the 
decision. Kirkup v. Anaconda 
Amusement Co., 59 M 469, 489, 197 P 
1005. 
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Novation is an affirmative defense; it 
constitutes new matter which must be 
specially pleaded; it is made by contract 
and is subject to all the rules concerning 
contracts in general; it must be supported 
by a consideration. Bose v. Sullivan et al., 
87 M 476, 479, 288 P 614. 


Statute of Frauds 


Where a promise is made to pay the an- 
tecedent obligation of another upon the 
condition that the party receiving it will 
eancel the obligation, accepting the new 
promise in substitution therefor, it is an 
original undertaking or agreement and not 
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a mere promise to answer for the debt of 
another within the meaning of the statute 


of frauds, and need not be in writing. 


Tannhauser v. Shea, 88 M 562, 566, 295 P 
268. 


What Are Subjects of Novation 


Judgments are as much the subjects of 
novation as simple contract debts. Tann- 
hauser v. Shea, 88 M 562, 566, 295 P 268. 

References 

Cited or applied as section 4958, Revised 
Codes, in McAllister v. McDonald, 40 M 
375, 387, 106 P 882; Kinsman v. Stanhope, 
50 M 41, 47, 144 P 1083. 


7461. Modes of novation. Novation is made: 

1. By the substitution of a new obligation between the same parties, 
with intent to extinguish the old obligation; 

2. By the substitution of a new debtor in place of the old one, with 


intent to release the latter; or, 


3. By the substitution of a new creditor in place of the old one, with 
intent to transfer the rights of the latter to the former. 


History: En. Sec. 2071, Civ. C. 1895; 
re-en. Sec. 4959, Rev. C. 1907; re-en. Sec. 
7461, R. C. M. 1921. Cal. Civ. C. Sec. 
1531. Field Civ. C. Sec. 737. 


Agreements Constituting a Novation 


Where the purchaser of a building had 
agreed with the seller immediately upon 
completion of the sale, and with plaintiff, 
that he would assume a debt due the latter 
from the seller for a lighting plant in- 
stalled by him in the building prior to the 
sale, the transaction amounted to a “nova- 
tion” within the meaning of subdivision 2 
of this section, rendering the purchaser 
liable on the obligation assumed by him. 
Sullivan v. Marshall, 56 M 568. 

From his acceptance of a new note from 
defendants for the one executed by their 
father, a novation resulted which barred 
plaintiff payee from thereafter enforcing 
the trust which he might otherwise have 
relied upon to secure payment of the orig- 
inal note. Larson v. Marcy et al., 61 M 1, 
7, 201 P 685. 

Agreements Not Constituting a Novation 


Where a man buys an automobile, giving 
a chattel mortgage to secure unpaid pur- 
chase-money, but afterward a new agree- 
ment is made, whereby the purchaser is 
to run the machine for hire, the seller pay- 
ing expenses, and the buyer to turn over to 
the seller all moneys received until the 
balance due on the machine is paid, such 
agreemerxt does not effect a novation; it 
does not extinguish the debt. Kinsman v. 
Stanhope, 50 M 41, 47, 144 P 1083. 

Held that, failing to allege either that 
defendant company agreed that the con- 
tract claimed to have been made with its 
promoters should be its own, with the un- 


derstanding that the original obligor should 
be released, or that it adopted or agreed 
to carry out the terms and conditions of 
the contract in substitution of the original 
obligor, agreed to by the parties to the 
original contract, the complaint did not 
state a cause of action in novation. Kirkup 
v. Anaconda Amusement Co., 59 M 469, 197 
P 1005. 


In an action for rent, held, that where 
plaintiffs leased business property to one 
who covenanted to pay rent for the full 
term of six and a half years and thereafter 
assigned the lease to another, he in turn 
subleasing to a third, all with the consent 
of the lessors, the contention of defendant 
(original lessee) that a novation resulted 
from his assignment of the lease with the 
consent of lessors, their acceptance of the 
rent from the assignee and their recogni- 
tion of the latter’s right to sublease, may 
not be upheld, nothing appearing from the 
acts of plaintiffs enumerated inconsistent 
with their intention to continue to look to 
defendant for the rent in case of default 
of his assignee. Harrison et al v. Fregger 
et al., 88 M 448, 453, 294 P 372. ; 


General Essential 


In an action on promissory notes the de- 
fense to which was novation, the defend- 
ant had the burden of proving that the 
payee bank agreed to release him from all 
liability on the notes, to accept the alleged 
new debtor as its debtor instead of de- 
fendant, that the alleged new debtor 
agreed to pay the bank the amount owing 
upon the notes, and that the defendant 
to whom the new debtor was indebted re- 
leased the latter from payment of an 
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amount equai to the total due on the notes. 
First State Bank v. Larsen, 65 M 404, 
410-211 Poi: 


Substitution of New Debtor for Old 


To constitute a novation by the substi- 
tution of a new debtor in place of the 
original one, there must be a mutual agree- 
ment to that effect between the parties. 
The assent to, and acceptance of, the 
terms of novation may be implied from 
the facts and circumstances attending the 
transaction, and the conduct of the parties 
thereafter, and in determining whether a 
novation took place, the intent, on the part 
of the creditor, to release the original 
debtor from his obligation, is of vital im- 
portance. McAllister v. McDonald, 40 M 
375, 387, 106 P 882. 


7462. Novation a contract. 
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To constitute a novation by substitu- 
tion of a new debtor for an old one with 
intent to release the latter, there must be 
a mutual agreement between the three par- 
ties, the creditor must have consented to 
the discharge of the original debtor and 
accepted the promise of the new one, and 
such consent and acceptance need not 
necessarily. be shown by express words to 
that effect but may be implied from the 
facts and circumstances attending the 
transaction and the conduct of the parties 
thereafter. Kenison v. Anderson, 83 M 
430, 272 P 679. 

References 


Cited or applied as section 4959, Revised 
Codes, in First Nat. Bk. v. Cottonwood 
Land Co., 51 M 544, 550, 154 P 582; Tann- 
hauser v. Shea, 88 M 562, 567, 295 P 268. 


Novation is made by contract, and is 


subject to all the rules concerning contracts in general. 


History: En. Sec. 2072, Civ. C. 1895; 
re-en. Sec. 4960, Rev. C. 1907; re-en. Sec. 
7462, R. C. M. 1921. Cal. Civ. C. Sec. 1532. 
Field Civ. C. Sec. 738. 


Consideration Essential — 


A novation, like other valid contracts, 
must be supported by a _ consideration, 
which may be the discharge of the origi- 
nal debt or the release of the original 
debtor. Proof of novation may. be by 
parol. Kenison v. Anderson, 83 M 430, 438, 
272 (PP 679: 

See also Bose v. Sullivan et al., 
476, 479, 288 P 614. 


Operation and Effect 


To constitute a novation by substitution 
of debtors, there must be a mutual agree- 
ment between the three (or more) parties 


87 M 


involved and “the creditor must have con- 
sented to the discharge of the original 
debtor and have accepted the promise of 
the new debtor. It is not essential that 
the assent to and acceptance of the terms 
of novation be shown by express words to 
that effect, but the same may be implied 
from the facts and circumstances attend- 
ing the transaction and the conduct of the 
parties thereafter.” McAllister v. McDon- 
ald, 40 M 375, 106 P 882; First State Bank 
v. Larsen, 65 M 404, 411, 211 P 214; Silver 
v. Morin, 74 M 398, 401, 240 P 825; Keni- 
son v. Anderson, 83 M 430, 438, 272 P 679. 


References 


Kirkup v. Anaconda Amusement Co., 59 
M 469, 489, 197 P 1005; Tannhauser v. 
Shea, 88 M 562, 567, 295 P 268. 


7463. Rescission of novation. When the obligation of a third person, 


or an order upon such person, is accepted in satisfaction, the creditor may 
rescind such acceptance if the debtor prevents such person from complying 
with the order, or from fulfilling the obligation; or if; at the time the 
obligation or order is received, such person is insolvent, and the fact is 
unknown to the creditor; or if, before the creditor can with reasonable 
diligence present the order to the person upon whom it is given, he becomes 
insolvent. 


History: En. Sec. 2073, Civ. C. 1895; re-en. Sec. 4961, Rev. C. 1907; re-en. Sec. 7463, 
R. C. M. 1921. Cal. Civ. C. Sec. 1533. Based on Field Civ. C. Sec. 740. 


7464. Obligation extinguished by release. An obligation is extinguished 
by a release therefrom given to the debtor by the creditor, upon a new 
consideration, or in writing, with or without new consideration. 


History: En. Sec. 2080, Civ. C. 1895; re-en. Sec. 4962, Rev. C. 1907; re-en. Sec. 7464, 
R. C. M. 1921. Cal. Civ. C. Sec. 1541. Based on Field Civ. C. Sec. 741. 


7465. Certain claims not affected by general release. A general release 
does not extend to claims which the creditor does not know or suspect to 
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exist in his favor at the time of executing the release, which, if known by 
him, must have materially affected his settlement with the debtor. 
History: En. Sec. 2081, Civ. C. 1895; re-en. Sec. 4963, Rev. C. 1907; re-en. Sec. 7465, 


R. C. M. 1921. 


7466. Release of one of several joint debtors. 


Cal. Civ. C. Sec. 1542. Based on Field Civ. C. Sec. 742. 


A release of one of two 


or more joint debtors does not extinguish the obligation of any of the 
others, unless they are mere guarantors; nor does it affect their rights to 


contribution from him. 


History: En. Sec. 2082, Civ. C. 1895; 
re-en. Sec. 4964, Rev. C. 1907; re-en. Sec. 
7466, R. C. M. 1921. Cal. Civ. C. Sec. 1543. 
Field Civ. C. Sec. 743. 


References 


Barbarich v. Chicago ete. Ry. Co. et al., 
92 M 1, 12, 9 P 2d 797. 


CHAPTER 102 
DEFINITION OF A CONTRACT 


Section 7467. 
7468. 


Contract defined. 


Essential elements of contract. 


7467. Contract defined. A contract is an agreement to do or not to 


do a certain thing. 


History: En. Sec. 2090, Civ. C. 1895; 
re-en. Sec. 4965, Rev. C. 1907; re-en. Sec. 
7467, R. C. M. 1921. Cal. Civ. C. Sec. 1549. 
Field Civ. C. Sec. 744. 


Operation and Effect 

This section contains nothing more than 
the common-law definition of the term con- 
tract, and is manifestly intended to apply 
only to those obligations which arise im- 
mediately out of dealings between the par- 
ties, and not to that sort of contract which 
arises remotely out of the compact of gov- 
ernment. Oppenheimer v. Regan, 32 M 
Aad 0 2 O95. 


7468. Essential elements of contract. 


of a contract that there should be: 


1. Parties capable of contracting ; 


2. Their consent; 
3. <A lawful object; and 


Where one has received money which, 
though not bound to do so by express con- 
tract, he in equity and good conscience 
ought to turn over to him from whom he 
received it, the law implies a promise on 
his part to that effect, and the obligation, 
thus created or implied by law, is termed 
a “quasi contract,’ as distinguished from 
a contract as defined in this and the fol- 
lowing section. Schaeffer v. Miller, 41 M 
47, 420, 109 P 970. 


References 
Stagg v. Stagg, 80 M 180, 186, 300 P 539. 


It is essential to the existence 


4. A sufficient cause or consideration. 


History: En. Sec. 2091, Civ. C. 1895; 
re-en. Sec. 4966, Rev. C. 1907; re-en. Sec. 
7468, R. C. M. 1921. Cal. Civ. C. Sec. 1550. 
Field Civ. C. Sec. 745. . 


Operation and Effect 


To constitute a bilateral agreement, the 
parties must have given their free and 
voluntary assent to the terms, which is a 
question of fact. Babcock v. Engel, 58 M 
597, 605, 194 P 137. 

It is axiomatic that a person cannot con- 
tract with himself. There must be the 
meeting of two separate and independent 
minds, at least two parties to a contract, 


and each must be competent. Petroleum 
Co. v. G. Campbell-Kevin Synd., 75 M 261, 
269, 242 P 540. 

While consideration is an essential ele- 
ment of a valid contract, the contract here 
involved is a negotiable instrument, which 
is deemed prima facie to have been issued 
for a valuable consideration, and to which 
the signer is deemed to have become a 
party for value. Alley v. Butte & West- 
ern Min. Co., 77 M 477, 486, 251 P 517. 

An implied contract is one the terms 
and existence of which are manifested by 
the conduct of the parties; the element of 
consideration for such a contract is fur- 
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7469-7472 


nished by the benefit conferred upon the 
promisor and the prejudice suffered by the 
promisee, and the element of intention on 
the part of the former may be furnished by 
his conduct and declarations. Rentfro et 
al. v. Dettwiler, 95 M 391, 398, 26 P 2d 
992. 


References 


Cited or applied as section 2091, Civil 
Code, in Oppenheimer v. Regan, 31 M 110, 
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116, 79 P 695; as section 4966, Revised 
Codes, in Schaeffer v. Miller, 41 M 417, 
420, 109 P 970; Butler v. Peters, 62 M 381, 
386, 205 P 247; Baltimore Process Co. v. 
Red Lodge B. Co., 66 M 407, 409, 213 P 
798; Newer v. First Nat. Bank of Harlem, 
74 M 549, 554, 241 P 613; Stagg v. Stagg, 
90 M 180, 186, 300 P 539. 


CHAPTER 103 
PARTIES TO A CONTRACT 


Section 7469. 
7470. 
7471. 
7472. 


7469. Who may contract. 


Who may contract. 


Minors and persons of unsound mind, capacity to contract. 
Identification of parties necessary. 
When contract for benefit of third person may be enforced. 


All persons are capable of contracting, 


except minors, persons of unsound mind, and persons deprived of civil 


rights. 


History: En. Sec. 2100, Civ. C. 1895; 
re-en. Sec. 4967, Rev. C. 1907; re-en. Sec. 
7469, R. C. M. 1921. Cal. Civ. C. Sec. 1556. 
Field Civ. C. Sec. 746. 


References 


Murphy v. La Chapelle, 95 M 36, 38, 24 
P.20/131. 


7470. Minors and persons of unsound mind, capacity to contract. 
Minors and persons of unsound mind have only such capacity as is defined 


by sections 56738-5687 of this code. 


History: En. Sec. 2101, Civ. C. 1895; re-en. Sec. 4968, Rev. C. 1907; re-en. Sec. 7470, 


R. C. M. 1921. 
7471. 


Cal. Civ. C. Sec. 1557. Field Civ. C. Sec. 747. 
Identification of parties necessary. It is essential to the validity 


of a contract not only that the parties should exist, but that it should be 


possible to identify them. 


History: En. Sec. 2102, Civ. C. 1895; re-en. Sec. 4969, Rev. C. 1907; re-en. Sec. 7471, 


R. C. M. 1921. Cal. Civ. C. Sec. 1558. 


Field Civ. C. Sec. 748. 


7472. When contract for benefit of third person may be enforced. A 
contract, made expressly for the benefit of a third person, may be enforced 
by him at any time before the parties thereto rescind it. 


History: En. Sec. 2103, Civ. C. 1895; 
re-en. Sec. 4970, Rev. C. 1907; re-en. Sec. 
7472, R. C. M. 1921. Cal. Civ. C. Sec. 1559. 
Field Civ. C. Sec. 749. 


Operation and Effect 


The executory contract made expressly 
for the benefit of a third person must be 
one whereby the promisor undertakes to 
pay or discharge some debt or duty which 
the promisee owes to the third person. 
McDonald v. American Nat. Bank, 25 M 
456, 495, 65 P 896; Tatem v. Eglanol Min- 
ing Co., 45 M 367, 373, 123 P 28. 

Plaintiffs were not entitled to enforce 
a contract for the payment of the balance 
of the purchase price as a contract made 


for their benefit, since this section does . 


not apply to executory contracts without 
consideration. McDonald v. American Nat. 


Bank, 25 M 456, 495, 65 P 896. 

To entitle a person not a party to a con- 
tract between two others to recover there- 
under, the contract must, under this sec- 
tion, have been made expressly for his 
benefit, the fact that it may incidentally 
benefit him being insufficient to bring 
him within the terms of the section. Mar- 
tin v. American Surety Co. et al., 74 M 
43, 48, 238 P 877; Conley v. United States 
Fidelity ete. Co., 98 M 31, 37 P 2d 565. 

Where the state highway commission re- 
quires a road construction contractor to 
promise in the contract awarded to him 
that he will pay laborers and materialmen, 


‘and the surety on his bond for the faithful . 


performance of the work agrees to pay 
persons furnishing material and labor if 
the contractor fails to do so, laborers and 
materialmen may sue the surety directly in 
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their own names as on a contract made 
for their benefit, as third parties, under 
this section; it being otherwise where the 
contract is silent as to paying such claims, 
though the surety promises to pay them, 
the bond in that regard then being un- 
enforceable because not supported by a 
consideration. Gary Hay & Grain Co., Inc., 
v. Carlson, 79 M 111, 122, 123, 255 P 722. 


Under this section, providing that “a 
contract made expressly for the benefit of 
a third person may be enforced by him at 
any time before the parties thereto rescind 
it,” as construed by the Supreme Court of 
the state, which construction is binding 
.on the federal courts, a contract to come 
within the scope of the statute must be 
' one where the promisor undertakes to pay 
or discharge some debt or duty which the 
promisee owes to the third person, and 
where no consideration passes from the 
third person, but the provision for his 
benefit is voluntary on the part of the 
promisee, he cannot maintain an action 
for its enforcement. McNaught v. Hoff- 
man, 274 F, 918. 

In action against surety on robbery 
and burglary policy issued to county treas- 
urer to recover for loss of county moneys 
and securities stolen from treasurer, county 
was proper, though not necessary, party 
plaintiff, where surety agreed to pay as- 
sured for loss sustained by assured or by 
owner, and county paid premiums on pol- 
icy and was owner of property stolen, and 
this section and section 9067, entitling 
treasurer to prosecute action alone, did not 
make such action mandatory or exclusive. 
National Surety Co. v. Sheridan County, 
33 EF. 2d 473. 

Decision on former appeal holding ma- 
terialman not entitled to recover under 
highway contractor’s bond obligating con- 
tractor to furnish labor and material at his 
own expense should be adhered to on sec- 
ond appeal, though decision was based on 
construction of state law (this section), 
and intermediate decision of state Supreme 
Court held that materialman could recover 
under the statute, permitting enforcement 
by third person of contract made expressly 
for his benefit, where contract there in- 
volved contained promise of contractor to 
pay for labor and material used; agree- 
ment of contractor to furnish labor and 
material at his own expense not being 
expressly for benefit of materialman, since 
“express” means made known distinctly 
and explicitly, and not left to inference 
(citing Words and Phrases, Second Series, 
“Express”). Minneapolis Steel & Machin- 
ery Co. v. Federal Surety Co., 34 F. 2d 270. 

State court judgments for surety on con- 
tractor’s bond in actions for labor and ma- 
terial furnished held judicial estoppels 
against action in federal court on same 
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claims by irrigation district for which 
work was done; state Supreme Court’s de- 
cision that complaint state no cause of ac- 
tion against surety under this. section 
meaning that bond afforded no protection 
to laborers and materialmen, not merely 
that they could not sue thereon in their 
own names. Cove Irr. Dist. v. American 
Surety Co., 35 F. 2d 933. 

Statutory action by laborers and mate- 
rialmen against surety on contractor’s bond 
held distinct from obligee’s action for 
benefit of laborers and materialmen, and 
therefore former decision is not res judi- 
cata (this section, and section 9067). 
Cove Irr. Dist. v. American Surety Co. of 
New York, 42:F. 2d 957. 

Surety on state highway contractor’s 
bond held not lable to pay unsatisfied 
judgment against contractor and in favor 
of driver of automobile which hit culvert 
along highway under construction, notwith- 
standing contractor’s failure to maintain 
danger and warning signs as required by 
contract. National Surety Co. of New 
York v. Ulmen, 68 F. 2d 330. See also 3 
F. Supp. 348; 4 F. Supp. 194. 

Id. Stranger to highway contract or 
bond securing performance thereof cannot 
recover against surety even though re- 
ferred to in contract or bond, in absence 
of specific promise to pay such third per- 
son. 

Id. Mere statement of duties to be dis- 
charged by highway contractor which may 
incidentally benefit third party or class to 
which latter belongs, without more, does 
not make surety liable to third person for 
contractor’s failure to discharge duty. 

The party for whose benefit the contract 
is made must be named or otherwise suffi- 
ciently described or designated. However, 
if the contract was made expressly for the 
benefit of a class of persons to which class 
the party seeking enforcement belongs, he 
may obtain the benefit of it. Conley v. 
United States Fidelity ete. Co., 98 M 31, 
40, 37 P 2d 565. 


Sufficiency of Complaint 

To entitle a third person to enforce a 
contract made between two others, under 
this section, the complaint must show that 
it was expressly made for his benefit, or 
for the benefit of a class of persons to 
which he belongs, i. e., he, or they, either 
must be named therein or otherwise suffi- 
ciently described or designated; the fact 
tat the contract may incidentally benefit 
him or them, being insufficient. McKeever 
et al. v. Oregon Mtg. Co., Ltd., 60 M 270, 
274, 198 P 752. 

Id. The complaint in an action by the 
vendors of land to recover the balance of 
the purchase price from a mortgage com- 
pany which loaned the money to the ven- 
dee, setting forth the mortgage contract 
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and alleging that the company had ar- 
ranged with one of plaintiffs to hold the 
balance due until patent for the land 
should be received and recorded and then 
pay it directly to her, held insufficient, un- 
der the rule above, in the absence of an 
‘averment that the contract contained a 
provision that the mortgage was made ex- 
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pressly for the benefit of plaintiffs or 
either of them. 


References 


Cited or applied as section 2103, Civil 
Code, in Western Loan & S. Co. v. 8S. B. A. 
Co., 31 M 448, 450, 78 P 774; Lanstrum et 
al. v. Zumwalt et al., 73 M 502, 237 P 205. 


CHAPTER 104 
CONSENT 


Section 7473. Essentials of consent. 


7474, Consent—when voidable. 
7475. Apparent consent—when not free. 
7476. When deemed to have been obtained by fraud, ete. 
7477. Duress—in what it consists. 
7478. Menace—in what it consists. 
7479. Fraud, actual or constructive. 
7480. Actual fraud, acts constituting. 
7481. Constructive fraud. 
7482. Actual fraud a question of fact. 
7483. Undue influence—in what it consists. 
7484. Mistake, kinds of. 
7485. Mistake of fact. 
7486. Mistake of law. 
7487. Mistake of foreign laws. 
' 7488. Mutuality of consent. 
7489. Communication of consent. 
7490. Mode of communicating acceptance of proposal. 
7491. When communication deemed complete 
7492. Acceptance by performance of conditions. 
7493. Acceptance must be absolute. 
7494. Revocation of proposal. 
7495. Revocation—how made. 
7496. Ratification of contract void for want of consent. 
7497. Assumption of obligation by acceptance of benefits. 


7473. Essentials of consent. 
must be: 

1. Free; 

2. Mutual; and, 


The consent of the parties to a contract 


3. Communicated by each to the other. 


History: En. Sec. 2110, Civ. C. 1895; 
re-en. Sec. 4971, Rev. C. 1907; re-en. Sec. 
7473, R. C. M. 1921. Cal. Civ. C. Sec. 1565. 
Field Civ. C. Sec. 750. 


Operation and Effect 


Under this section, the consent of a 
party to a contract must be free; it is not 
free when obtained through menace (sec- 
tion 7475, R. C. M. 1921), and under sec- 
tion 7478, R. C. M. 1921, a threat of un- 
lawful confinement of the person threat- 
ened constitutes menace. Clifford v. Great 
Falls Gas Co., 68 M 300, 305, 216 P 1114. 

Though, under this section, the mutual 
consent of the parties to a contract is an 


7474. Consent—when voidable. 


essential element thereof, where a written 
agreement is susceptible of but one mean- 
ing, a misconception thereof by one of 
the parties, not authorized by the language 
used, does not affect the contract. J. 
Neils Lumber Co. v. Farmers Lumber Co., 
88 M 392, 396, 293 P 288. 


References 


Cited or applied as section 4971, Revised 
Codes, in Babcock v. Engel, 58 M 597, 605, 
194 P 137; Averill Machinery Co. v. Tay- 
lor et al., 70 M 70, 77, 223 P 918; Hicks 
v. Stillwater County, 84 M 38, 49, 274 P 
296; Pederson v. Thoeny et al., 88 M 569, 
57D, 295,.P 250. 


A eonsent which is not free is never- 


theless not absolutely void, but may be rescinded by the parties in the 
manner prescribed by the chapter on rescission. 
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History: En. Sec. 2111, Civ. C. 1895; 
re-en. Sec. 4972, Rev. C. 1907; re-en. Sec. 
7474, R. C. M. 1921. Cal. 
1566. Field Civ. C. Sec. 751. 


7475. Apparent consent—when not free. 
real or free when obtained through: 


1. Duress; 

2. Menace; 

3. Fraud; 

4. Undue influence; or, 
5. Mistake. 


History: En. Sec. 2112, Civ. C. 1895; 
're-en. Sec. 4973, Rev. C. 1907; re-en. Sec. 
- 7475, R. C. M. 1921. Cal. Civ. C. Sec. 1567. 
Field Civ. C. Sec. 752. 


Operation and Effect 


The defense of duress is based upon the 
proposition that the consent of the party 
to the contract over whom it was exercised 
was not free. Bullard v. Smith, 28 M 387, 
403, 72 P 761. 

Under section 7473 R. C. M. 1921, the 
consent of a party to a contract must be 
free; it is not free when obtained through 
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References 


Cited or applied as section 4972, Revised 
Codes, in Turk v. Rudman, 42 M 1, 16, 
LP 739. 


menace, and under section 7478, a threat of 
unlawful confinement of the person threat- 
ened constitutes menace. Clifford v. Great 
Falls Gas Co., 68 M 300, 305, 216 P 1114. 


References 


Cited or applied as section 4973, Revised 
Codes, in Brundy v. Canby, 50 M 454, 472, 
148 P 315; Averill Machinery Co. v. Tay- 
lor et al., 70 M 70, 77, 223 P 918; Hicks v. 
Stillwater County, 84 M 38, 49, 274 P 
296; Pederson v. Thoeny et al., 88 M 569, 
575, 295 P 250. 


Consent is 


deemed to have been obtained through one of the causes mentioned in the 
last section only when it would not have been given had such cause not 


existed. 


History: En. Sec. 2113, Civ. C. 1895; re-en. Sec. 4974, Rev. C. 1907; re-en. Sec. 7476, 


R. C. M. 1921. Cal. Civ. C. Sec. 1568. 


7477. Duress—in what it consists. 


Field Civ. C. Sec. 753. 


Duress consists in: 


1. Unlawful confinement of the person of the party, or of the husband 
or wife of such party, or of an ancestor, descendant, or adopted child of 


such party, husband, or wife; 


2. Unlawful detention of the property of any such person; or, 


3. Confinement of such person, lawful in form, but fraudulently ob- 
tained, or fraudulently made unjustly harassing or oppressive. 


History: En. Sec. 2114, Civ. C. 1895; 
re-en. Sec. 4975, Rev. C. 1907; re-en. Sec. 
74/1, %& ©. M. 1921. Cal. Civ. C. Sec. 
1569. Field Civ. C. Sec. 754. 


Operation and Effect 


Evidence considered, and held insuffi- 
cient to sustain a jury finding that a note 
sued on was executed under duress. Bul- 
lard v. Smith, 28 M 387, 403, 72 P 761. 

Threats to enforce payment of promis- 
sory notes, in the manner provided in a 
contract of sale in case of non-payment, 
do not constitute duress. Ott v. Pace, 
43 M 82, 91, 115 P 37. 

To threaten to do only those things 
which a person has a legal right to do un- 


der an existing contract does not consti- 
tute duress; nor may a cbarge of duress 
be based on mere vexation and annoy- 
ance, mere pecuniary distress or a refusal 
to surrender property on which one has 
a lien. Pederson v. Thoeny et al., 88 M 
569, 575, 295 P 250. 


References 


Cited or applied as section 4975, Revised 
Codes, in De Forrest v. Crane & Ordway 
Co., 55 M 489, 499, 178 P 291; Anderson 
v. McClenathan, 62 M 387, 393, 205 P 230; 
Clifford v. Great Falls Gas Co., 68 M 300, 
305, 216 P 1114; Averill Machinery Co. v. 
Taylor et al., 70 M 70, 77, 223 P 918. 
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7478. Menace—in what it consists. 
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Menace consists in a threat: 


1. Of such duress as is specified in subdivisions 1 and 3 of the last 


section ; 


2. Of unlawful and violent injury to the person or property of any 
such person, as is specified in the last section; or, 


3. Of injury to the character of any such person. 


History: En. Sec. 2115, Civ. C. 1895; 
re-en. Sec. 4976, Rev. C. 1907; re-en. Sec. 
7478, R. C. M. 1921. Cal. Civ. C. Sec. 1570. 
Field Civ. C. Sec. 755. 


Operation and Effect 


Held, that where plaintiff’s testimony 
in his action to recover $200 claimed to 
have been obtained from him by defend- 
ant gas company by the use of threats, 
showed that he had surreptitiously used 
gas without the same having first passed 
through the gas-meter, that defendant’s 
manager upon discovery of that fact had 
threatened him that unless he paid the 
amount above mentioned he would send 
him to the penitentiary, and that there- 
upon to avoid prosecution or being sent to 
prison he made payment, contending, how- 
ever, that he had used only $10 worth, a 
motion for nonsuit was improperly granted, 
since the testimony would have justified 
a finding that the threats were made for 
an unlawful purpose—the collection of a 
debt, and that the acts of defendant’s 
manager constituted a menace under this 
section. Clifford v. Great Falls Gas Co., 
68 M 300, 306, 216 P 1114. 


7479. Fraud, actual or constructive. 


structive. 


History: En. Sec. 2116, Civ. C. 1895; 
re-en. Sec. 4977, Rev. C. 1907; re-en. Sec. 
7479, R. C. M. 1921. Cal. Civ. C. Sec. 1571. 
Field Civ. C. Sec. 756. 


7480. Actual fraud, acts constituting. 


A threat to send one to the penitentiary 
for an alleged crime unless he execute a 
promissory note and a mortgage securing 
it constitutes menace, and renders the in- 
struments thereupon executed void, since 
the element of consent freely given, in- 
dispensable to a valid contract, is absent 
in such a case. Averill Machinery Co. v. 
Taylor et al., 70 M 70, 78, 223 P 918. 

Id. A threat to prosecute one for a 
crime of which he is not guilty constitutes 
menace. 

To threaten to do only those things 
which a person has a legal right to do un- 
der an existing contract does not consti- 
tute duress; nor may a charge of duress 
be based on mere vexation and annoyance, 
mere pecuniary distress or a refusal to 
surrender property on which one has a 
lien. Pederson v. Thoeny et al., 88 M 569, 
576, 295 P 250. 

References 

Cited or applied as section 2115, Civil 
Code, in Bullard v. Smith, 28 M 387, 403, 
72 P 761; as section 4976, Revised Codes, 
in De Forrest v. Crane & Ordway Co., 55 
M 489, 499, 178 P 291. 


Fraud is either actual or con- 


References 

Courtney v. Gordon, 74 M 408, 418, 241 
P 233; Steinbrenner v. Elder, 80 M 395, 
400, 260 P 725. 


Actual fraud, within the mean- 


ing of this chapter, consists in any of the following acts, committed by a 
party to the contract, or with his connivance, with intent to deceive another 
party thereto, or to induce him to enter into the contract: 


1. The suggestion, as a fact, of that which is not true, by one who 


does not believe it to be true; 


2. The positive assertion, in a manner not warranted by the informa- 
tion of the person making it, of that which is not true, though he believes 


it to be true; 


3. The suppression of that which is true, by one having knowledge or 


belief of the fact; 


4. A promise made without any intention of performing it; or, 


5. Any other act fitted to deceive. 
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History: En. Sec. 2117, Civ. C. 1895; 
re-en. Sec. 4978, Rev. C. 1907; re-en. Sec. 
7480, R. C. M. 1921. Cal. Civ. C. Sec. 1572. 
Field Civ. C. Sec. 757. 


Burden of Proof 


One who relies on fraudulent representa- 
tions to defeat an action on a promissory 
note given for the purchase of chattels has 
the burden of proving that the statements 
were the inducing cause for signing the 
note; that they were material and false; 
that the speaker had knowledge of their 
falsity or was ignorant of their truth and 
intended that they should be accepted and 
acted upon; that the defendant was ig- 
. norant of their falsity and rightfully re- 
lied upon their truth, not having equal 
means of knowing the truth or opportu- 
nity to examine the property, and that 
his damage proximately resulted from the 
representations. Advance-Rumely T. Co., 
Inec., v. Wenholz, 80 M 82, 93 et seq., 258 
P 1085. 

In an action for damages for fraud, 
brought under subdivision 4 of this section, 
the complaint in which charged that de- 
fendant induced plaintiff to buy corporate 
stock under the promise, made without any 
intention of keeping it, that if the stock 
was not worth a certain sum within six 
years, he would return to him the pur- 
chase price, plaintiff had the burden of 
proving, inter alia, that defendant made 
the promise and that, when he made it, he 
had no intention of performing it, under 
the rule that a party plaintiff must prove 
every material allegation of his complaint. 
Cuckovich v. Buckovich, 82 M 1, 5, 264 P 
930. 

Id. The law presumes good faith and 
that when one, charged with making a 
fraudulent promise, made it, intended to 
perform it; it never presumes fraud, but 
the burden of proving fraud is on the 
party alleging it. 


Defense of Caveat Emptor 


Where it appears in an action for fraud 
that plaintiff had investigated or had the 
means at hand to investigate the truth 
of an alleged false representation, his re- 
liance upon it affords no ground for com- 
plaint. Lee v. Stockmen’s Nat. Bank et 
al., 63 M 262, 283, 207 P 623. 

Id. Under the above rules, held that a 
judgment of nonsuit was properly entered 
in an action against a bank for damages 
claimed to have been suffered by plaintiff 
in reliance upon alleged fraudulent repre- 
sentations made to him by its cashier that 
mortgages held by it on. automobiles 
handled by a dealer were in full force, had 
not been paid, ete., whereas in fact the 
bank had authorized the mortgagor to sell, 
and who had sold them, paying the pro- 
ceeds into the bank, and on the strength 
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of which statements plaintiff had bought 
the mortgages, where it appeared from 
plaintiff’s evidence that he was a director 


‘of the bank and a member of its discount 


committee, with knowledge of the course 
of business pursued between the bank and 
the mortgagor with relation to the automo- 
biles, had himself indorsed the mortgagor’s 
notes secured by mortgaged cars which 
were sold by the latter notwithstanding 
the mortgage, etc., it appearing therefrom 
that any damage he suffered was not 
traceable to the alleged false representa- 
tions but to his failure to exercise the care 
imposed by the rule of caveat emptor. 

Where a purchaser of land caused an 
examination of the title thereto to be made 
and could have ascertained an alleged de- 
fect in it, his reliance upon false repre- 
sentations made with relation thereto by 
the vendor’s attorney was not a defense 
to an action to foreclose a mortgage for 
failure to pay balance of the purchase 
price. Morehouse v. Northern Land Co., 
68 M 96, 102, 216 P 792. 

Where a party who claims to have been 
deceived to his prejudice by false repre- 
sentations had the means at hand to ascer- 
tain whether the statements made were 
true or not but failed to do so, his reli- 
ance upon the representations, however 
false, afford him no ground of complaint. 
Helena Adjustment Co. v. Claflin, 75 M 
317, 324, 243 P 1063. 


Effect on Parties Defrauding 


A trust cannot result in one of two per- 
sons for the benefit of the other, if they 
intended and agreed to obtain land from 
the government unlawfully and fraudu- 
lently; and the court, in such a case, in a 
suit between themselves as to the land, 
will leave the parties where it finds them. 
Keely v. Gregg, 33 M 216, 225, 83 P 222. . 


Essential Hlements 


To make out a prima facie case of fraud 
sufficient to go to the jury, the plaintiff 
must show a false representation by de- 
fendant, its materiality and defendant’s 
knowledge of its falsity or ignorance of its 
truth, his intent that it should be acted 
upon by plaintiff in the manner reasonably 
contemplated, his reliance upon its truth, 
his right to rely thereon, and his conse- 
quent and proximate injury. Lee v. Stock- 
men’s Nat. Bank et al., 63 M 262, 283, 207 
P 623. 

The elements of actual fraud in a con- 
tract of sale are: a false representation, its 
materiality, the seller’s knowledge of its 
falsity or ignorance of its truth, his intent 
that it should be acted upon by the buyer, 
the latter’s ignorance of its falsity, reli- 
ance upon its truth and his consequent and 
proximate injury, and where the injured 
party has made out a prima facie case em- 
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bracing such elements, it is error to direct 
a verdict for his opponent, the question 
whether or not there has been fraud gen- 
erally being a question of fact for the 
jury. Healy v. Ginoff et al., 69 M 116, 
124, 220 P 539. 


A party asserting fraud in the execution 
of a contract (mortgage), to make out 
a prima facie case, must show a false rep- 
resentation, its materiality, the speaker’s 
knowledge of its falsity or his ignorance of 
the truth, his intent that it should be 
acted upon by the party claiming to have 
been defrauded, the latter’s ignorance of 
its falsity, his reliance on its truth, his 
right to rely thereon, and his consequent 
and proximate injury. Morigeau v. Lozar, 
81 M 484, 440, 263 P 985. 


Fraud as an Answer 


Where, in a suit to foreclose a purchase- 
money mortgage, the answer sets up fraud 
by the plaintiff in inducing the defendant 
to enter into the transaction, and avers, 
in describing the fraud, particulars coming 
within the statutory definition of fraud, it 
is error for the court to strike such aver- 
ments from the answer. Como Orchard 
Land Co. v. Markham, 54 M 438, 445, 171 
P 274, 


Fraud Defined 


Fraud, in its generic sense, especially as 
used in courts of equity, comprises all acts, 
omissions and concealments involving a 
legal. or equitable duty which result in 
damages to another; it is any cunning or 
artifice used to cheat or deceive another. 
Bullard v. Zimmerman et al., 82 M 434, 
440, 268 P 512. 


Fraud is a Question of Fact 


In an action based on fraud, the ques- 
tion whether actual fraud has been prac- 
ticed is one of fact, and the burden of 
proof is upon him who alleges it. Lee v. 
Stockmen’s Nat. Bank et al., 63 M 262, 
283, 207 P 623. 


Laches 


One charged with fraud in causing num- 
bers of inside city lots to be inserted in 
the deed, whereas the purchaser intended 
to buy and the vendor agreed to sell cor- 
ner lots, will not be heard to defend on the 
ground of laches because of plaintiff’s 
failure to consult the abstract of title for 
some two years, where the evidence showed 
that immediately after discovering the 
fraud defendant assured plaintiff that she 
would “fix it.” Campana v. Dobry, 69 M 
240, 244, 221 P 540. 

Where one claiming to have been de- 
frauded, with full knowledge of the facts 
relating to the transaction, waits for five 
years: before making complaint and until 


the time when he is called upon to meet 


the obligation incurred, he will be held to 
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have ratified it even though, in the first 
instance, he was induced to execute the 
instrument in question by his creditor’s 
fradulent representations. Morigeau v. Lo- 
zar, 81 M 434, 440, 263 P 985. 


Measure of Damages 


Where a purchaser of land was aware 
after the first year of his occupancy that 
the representations by the seller as to the 
amount of water available for irrigation 
by reason of which he lost the first year’s 
crop were false, his recovery of damages 
was limited to the amount represented by 
the loss of that crop, and he could not 
claim damages based upon four successive 
failures thereafter, he having planted the 
crops with knowledge that water could not 
be obtained for irrigation. Healy v. Gin- 
off et al., 69 M 116, 124, 220 P 539. 

Id. The measure of damages for fraud 
in inducing the purchase of farm lands is 
the difference between their actual value 
at the date of sale and the contract price. 


Promise Must Be Made Without the In- 
tent to Perform 


Where a married man, by a promise 
made to his dangerously sick wife, to de- 
vise both his own and her property to 
their daughter and son, induces her to con- 
vey her property to him, instead of to the 
daughter as she proposes, he intending at 
the time either to repudiate the promise 
afterward, or to do as he pleases with the 
property after once getting it into his 
hands, there is actual fraud in his act from 
its inception. Huffine v. Lincoln, 52 M 
585, 593, 160 P 820. 

The mere making of a promise which the 
promisor fails to keep does not constitute 
actionable fraud, intention not to keep it 
when it was made being necessary to con- 
stitute the promisor’s action fraudulent, 
under this section. International Har- 
Be Co. v. Merry, 60 M 498, 505, 199 P 

When a promise was made in good faith 
at the time when made, there is no fraud, 
though the promisor subsequently changes 
his mind and fails to perform. Cuckoviech © 
v. Buckovich, 82 M 1, 5, 264 P 930. 

One charging fraud by reason of making 
& promise without any intention of per- 
forming it, must prove that the maker of 
it had no such intention when he made it, 
the mere showing that it was not per- 
formed being insufficient to prove fraud. 
Bee v. Messimer, 84 M 304, 313, 275 P 


Sufficiency of Complaint 
Fraud 


The representations made by a land- 
owner to an intending purchaser as to the 
boundaries of his property were, in effect, 
warranties, the owner being presumed to 
know its location; and where, after the 


Charging 
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consummation of a sale, the statements of 
the vendor in this regard proved false, the 
result was a fraud within the meaning of 
this section, whether made in good or bad 
faith, and the vendee had the right to 
rescind or sue for damages. Post v. Lib- 
erty, 45 M 1, 14, 121 P 475. 


Id.. An owner of land is supposed to 
know its boundaries, and his vendee has a 
right to rely upon his representations as to 
them; such representations are regarded 
as those of fact, and, if false, the effect of 
them is to deceive the intending purchaser. 

In an action for damages for. fraud 
charged by plaintiff to have been practiced 
upon him in the sale of land, the plaintiff 
“made out his case where the evidence 
showed that the defendant, acting in col- 
lusion with a civil engineer who had been 
employed by plaintiff to survey the land, 
falsely represented to him that the tract 
contained a much larger acreage suitable 
for fruit growing than was actually em- 
braced in it. Shoudy v. Reeser, 48 M 579, 

587, 142 P 205. 

_ False representation that an investment 
company would be ready for business 
within two months, made to induce the 
sale of stock, was a fraud. Buhler v. 
Loftus, 53 M 546, 558, 165 P 601. 

Representations made to a stockholder 
in a company by a broker that one hun- 
dred shares of its capital stock had been 
turned back into its treasury by a sub- 
scriber unable to pay therefor, and solicit- 
ing plaintiff to buy it “to help the com- 
pany out,’ related to a material matter 
within the meaning of this section. Still- 
well v. Rankin, 55 M 130, 136, 174 P 186. 

Allegations in an action to rescind a con- 
tract for the sale of city lots on the 
ground of fraud perpetrated by the ven- 
dor in procuring the scrivener to insert in 
the deed numbers of inside lots instead of 
corner lots intended to be bought, held suf- 
ficient to charge actual fraud. Campana v. 
Dobry, 69 M 240, 244, 221 P 540. 


7481. 
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Where defendant in an action to recover 
the purchase price of personal property 
in his answer pleaded that the representa- 
tion of plaintiff that he had title to the 
property was false, but did not allege that 
plaintiff knew it to be false, that it was 
made in a manner not warranted by the 
information possessed by the seller, that 
it was made with intent to deceive, that 
the buyer believed it to be true or relied 
upon it, that he was deceived by it and 
misled to his prejudice, the pleading was 
insufficient to warrant rescission of the 
contract on the ground of fraud. Courtney 
v. Gordon, 74 M 408, 418, 241 P 233. 


Proof of inadequacy of value of land as 
security for indebtedness against it is not 
alone sufficient to prove fraud, either ac- 
tual or constructive. Duffy et al. v. Hast- 
ings et al., 78 M 22, 33, 252 P 316. 


An alleged fraudulent representation by 
vendor that a lot was worth in excess of 
and would readily sell for more than a 
given amount, was insufficient to charge 
fraud in the absence of the further aver- 
ments that he did not believe the state- 
ment to be true, or knew it to be false, or 
was not warranted by the information he 
then had and of a showing of facts that 
the complaining purchaser had a right to 
rely upon the representation, and in the 
absence of the further averment that the 
lot was not worth what the vendor said 
it was. Howe v. Messimer, 84 M 304, 313, 
275 P 281. 


References 


Cited or applied as section 2117, Civil 
Code, in Sathre v. Rolfe, 31 M 85, 88, 77 
P 431; as section 4978, Revised Codes, in 
Turk v. Rudman, 42 M 115, 111 P 739; 
Post v. Liberty, 45 M 1, 16, 121 P 475; 
Emerson-Brantingham I. Co. v. Anderson, 
58 M 617, 626, 194 P 160; Steinbrenner v. 
Elder, 80 M 395, 400, 260 P 725; Morton 
v. Union Central Life Ins. Co., 80 M 593, 
612, 261 P 278. 


Constructive fraud. Constructive fraud consists: 


1. In any breach of duty which, without an actually fraudulent intent, 
gains an advantage to the person in fault, or anyone claiming under him, 
by misleading another to his prejudice, or to the prejudice of anyone 


claiming under him; or, 


2. In any such act or omission as the law especially declares to be 


fraudulent, without respect to actual 


History: En. Sec. 2118, Civ. C. 1895; 
re-en. Sec. 4979, Rev. C. 1907; re-en. Sec. 
7481, R. C. M. 1921. Cal. Civ. C. Sec. 1573. 
Field Civ. C. Sec. 758. 


Operation and Effect 


Proof of inadequacy of value of land as 
security for indebtedness against it is not 
alone sufficient to prove fraud, either ac- 


fraud. 


tual or constructive. Duffy et al. v. Hast- 
ings et al., 78 M 22, 33, 252 P 316. 


References 


Courtney v. Gordon, 74 M 408, 418, 241 
P 233; Steinbrenner v. Elder, 80 M 395, 
400, 260 P 725; Morton v. Union Central 
Life Ins. Co., 80 M 593, 612, 261 P 278. 
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7482. Actual fraud a question of fact. 


question of fact. 


History: En. Sec. 2119, Civ. C. 1895; 
re-en. Sec. 4980, Rev. C. 1907; re-en. Sec. 
7482, R. C. M. 1921. Cal. Civ. C. Sec. 1574. 
Field Civ. C. Sec. 759. 


Operation and Effect 


Whether an applicant for life insurance 
intentionally concealed facts which are 
material, or made false representations 
with reference to them, intending to de- 
ceive the insurer, thus being guilty of ac- 
tual fraud, was a question of fact for the 
jury. Pelican v. Mutual Life Ins. Co., 44 
M 277, 288, 119 P 778. 


Where the facts in an action for fraud 
are not controverted and furnish the basis 
of but one inference, namely, that the de- 
fendant is guilty of the fraud alleged, the 
court may infer the fraud as a matter of 
law and direct a verdict in favor of plain- 
tiff. Shoudy v. Reeser, 48 M. 579, 587, 
142 P 205. 


7483. Undue influence—in what it consists. 
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Actual fraud is always a 


The question of fraud is always a ques- 
tion of fact for the jury, unless the evi- 
dence is uncontradicted and it is impossi- 
ble to draw any inference from it other 
than that it entered into the particular 
transaction, whereupon it becomes one of 
law for the court. Williams v. Mutual Life 
Ins. Co. of N. Y., 61 M 66, 72, 201 P 320. 

In an action based on fraud, the ques- 
tion whether actual fraud has been prac- 
ticed is one of fact, and the burden of 
proof is upon him who alleges it. Lee v. 
Stockmen’s Nat. Bank et al., 63 M 262, 284. 

Actual fraud is always a question of fact 
to be established by competent evidence, 
since fraud cannot be presumed. Harrison 
v. Riddell et al., 64 M 466, 478, 210 P 460. 

References 


Cited or applied as section 4980, Revised 
Codes, in Turk v. Rudman, 42 M 1, 16, 111 
P 739; Advance-Rumely T. Co., Ine., v. 
Wenholz, 80 M 82, 94, 258 P 1085. 


Undue influence consists: 


1. In the use, by one in whom a confidence is reposed by another, or 
who holds a real or apparent authority over him, of such confidence or 
authority for the purpose of obtaining an unfair advantage over him; 


2. In taking an unfair advantage of another’s weakness of mind; or, 


3. In taking a grossly oppressive and unfair peabeagr = of another’s 


necessities or distress. 


History: En. Sec. 2120, Civ. C. 1895; 
re-en. Sec. 4981, Rev. C. 1907; re-en. Sec. 
7483, R. C. M. 1921. Cal. Civ. C. Sec. 
1575. Field Civ. C. Sec. 760. 


Demands and Importunities May Amount 
to Undue Influence 


Demands and importunities may amount 
to undue influence, without being coupled 
with fraud, threats, or misrepresentation; 
whether they do or not depending upon 
what they were, how persistently and un- 
der. what circumstances they were em- 
ployed, and whether the mind of the testa- 
tor was so infirm as to be overpowered by 
them. Murphy v. Nett, 47 M 38, 53, 130 
P 451. 


Relationship of Parties 


To meet the requirement of this defini- 
tion, the one party to the negotiations 
must occupy a superior position with ref- 
erence to the other by reason of a real or 
apparent authority he holds over him, 
arising out of pre-existing relations, or as- 
sumes at the time because of the weakness 
of mind or distress or necessities of the 
other, by reason of which he knowingly 
gains an advantage, which in contempla- 


tion of law is unconscionable. Emerson- 
Brantingham I. Co. v. Anderson, 58 M 617, 
629, 194 P 160. 

The burden of proving undue influence 
upon testator in making his will is upon 
the contestant, and in order to establish 
it as a fact it must be shown by proof that 
it was exercised upon the mind of the tes- 
tator directly to procure its execution, mere 
suspicion that by reason of the close re- 
lation between the testator and the bene- 
ficiary, the latter may have had oppor- 
tunity to ingratiate himself in the former’s 
favor and thus exercise influence over him, 
being insufficient. Hale v. Smith, 73 M 
481, 486, 237 P 214. 


Sufficiency of eee to Support Un- 
due Influence 


Facts sufficient to be submitted to the 
jury, upon the question of “undue influ- 
ence” in the making of a will. In re Mur- 
phy’s Estate, 43 M 353, 371, 116 P 1004. 

Evidence in an action to set aside a will 
on the ground of undue influence alleged 
to have been exercised by a_ testator’s 


_ niece, who was made the principal bene- 


ficiary under the will, who for the last 
nine years of the life of deceased had 
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eared for him and whom he had treated as not have voluntarily made. Murphy v. 
his own daughter, held to show an entire Nett, 47 M 38, 51, 130 P 451. 


absence of proof of undue influence, and What Constitutes 

therefore insufficient to warrant its set- § Undue influence, sufficient to invali- 

ting aside on that ground. Hale v. Smith, gate a will, must be such as to control 

73 M 481, 486, 237 P 214. the mental operations of the testator, over- 
Sufficiency of Pleading come his power of resistance and thus 


cause him to adopt the will of another in 
Answer in an action on a promissory the disposition of his property which he 
note stating facts that defendant was would not have made if left freely to act 
afflicted with a diseased and a resultant in accordance with his own pleasure. Hale 
weak mind; that he reposed special con-  y, Smith, 73 M 481, 486, 237 P 214. 
fidence in plaintiff (his brother) and Held, further, that under the conditions 
that the latter, taking advantage of this get forth, there not having been any fidu- 
confidence, unduly influenced defendant giary relations existing between mortga- 
to make the note, held sufficient to con- gor and mortgagee, it on the contrary ap- 
stitute a plea of undue influence, under pearing that they dealt at arm’s length, 
this section. Stagg v. Stagg, 96 M 573, each being represented by counsel when the 
590, 32 P 2d 856. mortgage was executed, there was no un- 
Theory due influence exerted toward securing its 
execution, within the meaning of subdivi- 
The theory underlying the doctrine of sion 1 of this section, defining “undue in- 
undue influence is that the testator is fluence” as abuse of a confidence or au- 
induced by the means employed, to ex- thority, reposed in one, for the purpose 
ecute an instrument in form and appear- of obtaining an unfair advantage over an- 
ance his will, but in reality expressing other. Pederson v. Thoeny et al., 88 M 
testamentary dispositions which he would 569, 575, 295 P 250. 


7484, Mistake, kinds of. Mistake may be either of fact or law. 
History: En. Sec. 2121, Civ. C. 1895; References 


re-en. Sec. 4982, Rev. C. 1907; re-en. Sec. Cited or applied i i 
JU1; pplied as section 4982, Revised 
7484, R. C. M. 1921. Cal. Civ. C. Sec. 1576. Codes, in Brundy v. Canby, 50 M’454, 472, 


Field Civ. C. Sec. 761. 148 P 315; Hicks v. Stillwater County, 
84 M 38, 49, 274 P 296. 


7485. Mistake of fact. Mistake of fact is a mistake not caused by the 
neglect of a legal duty on the part of the person making the mistake, and 
consisting in: 

1. An unconscious ignorance or forgetfulness of a fact, past or present, 
material to the contract; or, 


2. Belief in the present existence of a thing material to the contract, 
which does not exist, or in the past existence of such a thing, which has 
not existed. 


History: En. Sec. 2122, Civ. C. 1895; Failing to read carefully a written in- 
re-en. Sec. 4983, Rev. C. 1907; re-en. Sec. strument before uttering the same is neg- 
7485, R. C. M. 1921. Cal. Civ. C. Sec. lect of a legal duty, from the consequences 


1577. Field Civ. C. Sec. 762. of which the person guilty of such negli- 
Failure to Read Instrument Before Sign- gence cannot have relief. Hennessy v. 
ing Holmes, 46 M 89, 94, 125 P 132. See 


Parechen v. Chessman, 49 M 326, 339, 142 
P 631; Cox v. Hall, 54 M 154, 162, 168 P 
519. 

One is guilty of negligence in failing to 
read a promissory note before signing it. 
Parchen v. Chessman, 49 M 326, 338, 142 


Where defendant, who directed an at- 
torney to draft a quitclaim deed to cer- 
tain property, and who, without reading 
the instrument, though able to read, signed 
it, he was not entitled to relief in an ac- 
tion for damages for a breach of warranty 


contained in the instrument, which proved Eka 
to be not a quitclaim but a warranty deed. How Construed 
Hennessy v. Holmes, 46 M 89, 938, 125 P Sections 7531 and 10517 are to be con- 


132. See Parchen v. Chessman, 49 M 326, strued with this section, in determining 
339, 142 P 631; Cox v. Hall, 54 M 154, the right to redress for mistakes in writ- 
162, 168 P 519. ten instruments; under this section, free- 
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dom from negligence is the condition prece- 
dent to the right to such redress. Hen- 
nessy v. Holmes, 46 M 89, 96, 125 P 132. 

Reformation of Instruments Because of 
Mistakes 


Before equity will intervene to correct 
an alleged mutual mistake in a written in- 
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strument, the evidence of the mistake must 
be clear, convincing and_ satisfactory. 
Humble v. St. John et al., 72 M 519, 522, 
234 P 475. 

References 


Hinerman v. Baldwin et al., 67 M 417, 
215 P 1103. . 


486 | ° . . . . . 
‘5 P (2d) 58- | 7486. Mistake of law. Mistake of law constitutes a mistake, within 


B Montes... the meaning of this chapter, only when it arises from: 
TaeR (ad) 322 | 1. A misapprehension of the law by all parties, all supposing that they 


7486, (2d) 236 knew and understood it, and all making substantially the same mistake as 


to the law; or, 


2. A misapprehension of the law by one party, of which the others are 
aware at the time of contracting, but which they do not rectify. 


History: En. Sec. 2123, Civ. C. 1895; 
re-en. Sec. 4984, Rev. C. 1907; re-en. Sec. 
7486, R..C. M. 1921. Cal. Civ. C. Sec. 
1578. Field Civ. C. Sec. 763. 


As Affecting Contract Obligations 


Every person is charged with knowl- 
edge of the law, and generally speaking a 
mistake of law is not an adequate ground 
for relieving one from a contract obliga- 
tion, more especially so where the mistake 
was not mutual, but the party relying 
thereon not only knew of his legal rights 
and asserted them, but nevertheless agreed 
to monthly settlements for several years, 
constituting accounts stated, accepting less 
than he was legally entitled to; under such 
conditions he may not thereafter be per- 
mitted to surcharge the accounts and re- 
cover the difference. Norum vy. Ohio Oil 
Co. et al., 83 M 353, 365, 272 P 534. 


Sufficiency of Complaint Based on Mis- 
take of Law 


Where plaintiff in a suit to recover an 
Overpayment made on a repurchase of 
property sold under foreclosure, under a 
mistake of law, induced by defendant, al- 
leges a cause of action under subdivision 
2 of this section, and the proof adduced 
brings it within subdivision 1, there is a 
fatal variance, and recovery cannot be had 
by reason of a mistake of law. Bottego 
v. Carroll, 31 M 122, 126, 77 P 430. See 
Brundy v. Canby, 50 M 454, 470, 148 P 
315. 

Where fraud is alleged in the alterna- 
tive in an action for the reformation of 


one and the cancellation of another instru- 
ment because executed under the influence 
of mutual mistake, it does not render the 
plea of mutual mistake ineffective. Brundy 
v. Canby, 50 M 454, 470, 148 P 315. 

Under the Code provisions declaring that 
to constitute a contract the consent of the 
parties must be free, that it is not free 
if obtained through mistake of law or fact 
and defining a mistake of law as a mis- 
apprehension of the law by both parties, 
held that the complaint of a county sur- 
veyor in an action to recover from the 
county the difference between seven dol- 
lars and eight dollars per day compensa- 
tion during four years of service, on the 
ground that owing to the mutual mistake 
of himself and the board of county com- 
missioners he was allowed and accepted 
the smaller amount whereas under the law 
he was entitled to the larger one, stated 
a cause of action (as against the assertion 
that mistake of what the law allowed him 
was not a proper basis for relief) it being 
apparent from an inspection of various 
statutes relating to the compensation of 
the county surveyor that there was ample 
justification for laymen, such as plaintiff 
and the board, to fall into the mutual mis- 
take as to the amount he was entitled by 
law to receive. Hicks v. Stillwater County, 
84 M 38, 50, 274 P 296. 


References 


Cited or applied. as section 2123, Civil 
Code, in Sathre v. Rolfe, 31 M 85, 88, 77 P 
431, 


7487. Mistake of foreign laws. Mistake of foreign laws is a mistake 


of fact. 


History: En. Sec. 2124, Civ. C. 1895; re-en. Sec. 4985, Rev. C. 1907; re-en. Sec. 7487, 


R. C. M. 1921. 


7488. Mutuality of consent. 


Cal. Civ. C. Sec. 1579. Field Civ. C. Sec. 764. 


Consent is not mutual, unless the parties 
all agree upon the same thing in the same sense. 


But in certain cases 
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defined by the chapter on interpretation, they are to be deemed so to agree 


without regard to the fact. 


History: En. Sec. 2125, Civ. C. 1895; 
re-en. Sec. 4986, Rev. C. 1907; re-en. Sec. 
7488, R. C. M. 1921. Cal. Civ. C. Sec. 1580. 
Field Civ. C. Sec. 765. 


7489. Communication of consent. 


References 


J. Neils Lumber Co. v. Farmers Lum- 
ber Co., 88 M 392, 396, 293 P 288. 


Consent can be communicated with 


effect only by some act or omission of the party contracting, by which he 
intends to communicate it, or which necessarily tends to such communication. 
History: En. Sec. 2126, Civ. C. 1895; re-en. Sec. 4987, Rev. C. 1907; re-en. Sec. 


7489, R. C. M. 1921. 


7490. Mode of communicating acceptance of proposal. 


Cal. Civ. C. Sec. 1581. 


Field Civ. C. Sec. 766. 


If a proposal 


prescribes any conditions concerning the communication of its acceptance, 
the proposer is not bound unless they are conformed to; but in other cases 
any reasonable and usual mode may be adopted. 

History: En. Sec. 2127, Civ. C. 1895; re-en. Sec. 4988, Rev. C. 1907; re-en. Sec. 7490, 


R. C. M. 1921. 


7491. When communication deemed complete. 


Cal. Civ. C. Sec. 1582. Field Civ. C. Sec. 767. 


Consent is deemed to 


be fully communicated between the parties as soon as the party accepting 
a proposal has put his acceptance in the course of transmission to the 
proposer, in conformity to the last section. 

History: En. Sec. 2128, Civ. C. 1895; re-en. Sec. 4989, Rev. C. 1907; re-en. Sec. 7491, 


R. C. M. 1921. Cal. Civ. C. Sec. 1583. 


7492. Acceptance by performance of conditions. 


Field Civ. C. Sec. 768. 


conditions of a proposal, or the acceptance of the consideration offered 
with a proposal, is an acceptance of the proposal. 
History: En. Sec. 2129, Civ. C. 1895; re-en. Sec. 4990, Rev. C. 1907; re-en. Sec. 7492, 


R. C. M. 1921. 


7493. Acceptance must be absolute. 


Cal. Civ. C. Sec. 1584. Field Civ. C. Sec. 769. 


An acceptance must be absolute 


and unqualified, or must include in itself an acceptance of that character 
which the proposer can separate from the rest, and which will conclude 
the person accepting. A qualified acceptance is a new proposal. 


History: En. Sec. 2130, Civ. C. 1895; 
re-en, Sec. 4991, Rev. C. 1907; re-en. Sec. 
1493, BR. C, M. 1921. Cal, Civ. ©. . Sec. 
1585. Field Civ. C. Sec. 770. 


Operation and Effect 


To conclude an agreement, the accept- 
ance of the offer must be unconditional, 


7494. Revocation of proposal. 


and must in every respect meet and cor- 
respond with the terms of the offer. State 
ex rel. Henderson v. Board of State Prison 
Commrs., 37 M 378, 390, 96 P 736, the prin- 
ciple being applied in this case. to a con- 
tract with the board of state prison com- 
missioners for the care of inmates of the 
prison. 


A proposal may be revoked at any 


time before its acceptance is communicated to the proposer, but not 


afterwards. 


History: En. Sec. 2131, Civ. C. 1895; 
re-en. Sec. 4992, Rev. C. 1907; re-en. Sec. 
7494, R. C. M. 1921. Cal. Civ. C. Sec. 1586. 
Field Civ. C. Sec. 771. 


Operation and Effect 


A contract is not created by a mere of- 
fer, even though kept open for nearly two 
months, which is revoked before accept- 


—~) 


ance. Donlan v. Arnold, 48 M 416, 422, 
S82 Pe TT5. . 


In the absence of a consideration, a writ- 
ten offer to lease oil and gas lands was 
revocable by the offeror at any time prior 
to the creation of a contract by accept- 
ance, even though the time specified in 
which acceptance could be made had not 
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expired, and withdrawal of the instrument 


y the offeror from the bank in which 


it had been deposited and notification of 
the fact to the offeree by the bank was 


7495. Revocation—how made. 
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a revocation, formal notice not having 
been necessary. Sunburst Oil & Gas Co. 
v. Neville et al, 79 M 550, 565, 257 P 
1016. 


A proposal is revoked: 


1. By the communication of notice of revocation by the proposer to 
the other party, in the manner prescribed by sections 7489 and 7491, before 
his acceptance has been communicated to the former; 

2. By the lapse of the time prescribed in such proposal for its accept- 
ance, or if no time is so prescribed, the lapse of a reasonable time without 


communication of the acceptance; 


3. By the failure of the acceptor to fulfil a condition précedent to 


acceptance; or, 


4. By the death or insanity of the proposer. 


History: En. Sec. 2132, Civ. C. 1895; 
re-en. Sec. 4993, Rev. C. 1907; re-en. Sec. 
7495, R. C. M. 1921. Cal. Civ. C. Sec. 1587, 
R. Cc. M. 1921. Field Civ. C. Sec. 772. 


7496. Ratification of contract void for want of consent. 


References 


Sunburst Oil & Gas Co. v. Neville et al., 
79 M 550, 565, 257 P 1016. 


A contract 


which is voidable solely for want of. due consent may be ratified by a 


subsequent consent. 

History: En. Sec. 2133, Civ. C. 1895; 
re-en. Sec. 4994, Rev. C. 1907; re-en. Sec. 
7496, R. C. M. 1921. Cal. Civ. C. Sec. 1588. 
Field Civ. C. Sec. 7783. 


7497. Assumption of obligation by acceptance of benefits. 


References 


Cited or applied as section 4994, Revised 
Codes, in Koerner v. Northern Pacifie Ry. 
Co., 56 M 511, 186 P 337; Larson v. Marcy 
et al., 61 M 1, 201 P 685. 


A voluntary 


acceptance of the benefit of a transaction is equivalent to a consent to all 
the obligations arising from it, so far as the facts are known, or ought to 


be known, to the person accepting. 


History: En. Sec. 2134, Civ. C. 1895; 


re-en. Sec. 4995, Rev. C. 1907; re-en. Sec. 
7497, R. C. M. 1921. Cal. Civ. C. Sec. 1589. 
Field Civ. C. Sec. 774. 


Operation and Effect 


Under section 7959, R. C. M. 1921, plain- 
tiff corporation must be deemed to have 
had notice of the facts known to its mana- 
ger in entering into an agreement whereby 
its debtor was released from liabilities by 
his assignment for the benefit of creditors, 
and its voluntary acceptance of the bene- 
fits of the transaction was equivalent to 
a consent to it. Stone-Ordean-Wells Co. v. 
Anderson et al., 66 M 64, 69, 212 P 853. 

Plaintiff, who shortly after entering into 
a contract with defendant agreeing to 
trade his farm for that of the latter, dis- 
covered that he had been defrauded and 


gave notice of his intention to rescind, but 
continued in possession of the land acquired 
by him for nearly fourteen months and for 
a period of six months after he commenced 
action for rescission, and continued to use 
it as his own, paying an installment of 
taxes after knowledge of the fraud and 
six months after the deal assuring defend- 
ant that he would attend to the payment 
of a mortgage assumed by him on the 
trade, held to have waived the fraud and 
ratified the contract by his conduct. 
Beebe et al. v. James, 91 M 403, 416, 8 P 
2d 803. 
References 


Cited or applied as section 4995, Revised 
Codes, in Hills v. Johnson, 52 M 65, 69, 
156 P 122; Atkinson v. Roosevelt County 
et al., 66 M 411, 416, 214 P 74. 
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7498. Object of contract. 


or not to do. 


History: En. Sec. 2150, Civ. C. 1895; 
re-en. Sec. 4996, Rev. C. 1907; re-en. Sec. 
7498, R. C. M. 1921. Cal. Civ. C. Sec. 
1595. Field Civ. C. Sec. 775. 


7499. Requisites of object. 


contract is to be performed. 


History: En. Sec. 2151, Civ. C. 1895; 
re-en. Sec. 4997, Rev. C. 1907; re-en. Sec. 
- 7499, KR. C. M. 1921. Cal. Civ. C. Sec. 1596. 
_ Field Civ. C. Sec. 776. 


7500. 


OBJECT OF CONTRACT 


7498-7501 


References 

Cited or applied as section 2150, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co., 31 M 21, 32, 77 P 302. 


The object of the contract must be lawful 
when the contract is made, and possible and ascertainable by the time the Pee dont 


References 

Cited or applied as section 2151, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co., 31 M 21, 32, 77 P 302. 


Impossibility, what deemed. Everything is deemed possible 


except that which is impossible in the nature of things. 
History: En. Sec. 2152, Civ. C. 1895; re-en. Sec. 4998, Rev. C. 1907; re-en. Sec. 7500, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 1597. Field Civ. C. Sec. 777. 


7499 
T1 PB (2d) 908, 


7501. When contract wholly void. Where a contract has but a single qs01 
object, and such object is unlawful, whether in whole or in part, or wholly 
impossible of performance, or so vaguely expressed as to be wholly un- 
ascertainable, the entire contract is void. 


History: En. Sec. 2153, Civ. C. 1895; 
re-en. Sec. 4999, Rev. C. 1907; re-en. Sec. 
7501, BR. C. M. 1921. Cal. Civ. C. Sec. 
1698. Field Civ. C. Sec. 778. 


Duty of Parties in Contracting 

In order that a contract may be enforce- 
able, the parties must express themselves 
in terms direct and explicit enough to en- 
akle their full intention to be ascertained 
to a reasonable degree of certainty. 
Schwab v. McVey, 54 M 422, 425, 171 P 
277. 

The parties to a contract must express 
themselves in terms direct and explicit 
enough to enable their full intention to be 
ascertained to a reasonable degree of cer- 
tainty. Evankovich v. Howard Pierce, 
Inc., 91 M 344, 351, 8 P 2d 653. 


When Uncertainty Makes Contracts Void 


Where it could not be determined from 
a printed order blank containing many 
pages and covering a large variety of 
jewelry, how many articles of a particular 
kind and price had been ordered, the mem- 
orandum of sale was so indefinite and un- 
certain as to make it unenforceable at law. 
Price v. Stipek, 39 M 426, 432, 104 P 195. 

In an action by a lessor to recover his 
share of grain alleged to have been raised 
by the defendant under a contract of lease 
of agricultural land, the only definite por- 
tion of which was that which secured to de- 
fendant, without naming a consideration, 
the possession of the land for a specified 
time, but which did not bind him to do 


anything or raise any grain, the contract 
was void for uncertainty. Schwab v. Me- 
Vey, 54 M 422, 425, 171 P 277. 


A lease of agricultural lands which did 
not impose upon either party the work of 
preperr them for crops or provide who 
should furnish seed, bear the expense of 
harvesting, extra help, ete., was not void 
for uncertainty, it being implied under 
section 7547, R. C. M. 1921, from the fact 
that the lessees were to have possession 
for the purpose of producing crops, that 
they were to do these things. McDonald 
et al. v. McNinch et al., 63 M 308, 313, 206 
P1096: 


Id. In an action for damages for breach 
of a lease of farm lands by the lessors, the 
lease held not void for uncertainty for fail- 
ing minutely to describe a building site 
and right-of-way reserved by the lessors, 
where it was apparent therefrom that the 
burden of selecting them within a reasona- 
ble time was upon the lessors, and that 
they themselves had caused the uncer- 
tainty to exist. 

A covenant in a lease of a building 
which required the lessee to complete the 
upstairs portion thereof without any speci- 
fications as to how it was to be completed, 
whether for office, living-room or storage 
purposes, or as to the kinds of materials 
to be used, etc., held so vague and uncer- 
tain as to be incapable of enforcement and 
therefore void under this section. Alder- 
son v. Republican-Courier Co., 69 M 271, 
280, 221 P 544. 
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it is agreed, on the part of the party receiving the consideration, to do ”' 


71 P (2d) 908 
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In an action to quiet title to an interest 
in a ditch and water right, based upon 
conversations had by plaintiff with de- 
fendant, for work done on the ditch by 
him, evidence of plaintiff as to the alleged 
contract held so indefinite and uncertain, 
under this section, as not to constitute an 
enforceable agreement, it not appearing 
therefrom what amount of work plaintiff 
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was to perform, or in which one of several 
ditches he was to have an interest, etc. 
Thrasher v. Schreiber, 77 M 221, 227, 250 
P 600. 


References 


Cited or applied as section 2153, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co. 31M 217 S2;0iiok ove. 


3502 | 7502. When contract partially void. Where a contract has several 


71 P (2d) 910 : 
a eo distinct objects, of which one at least is lawful, and one at least is 
unlawful, in whole or in part, the contract is void as to the latter and 
valid as to the rest. 
History: En. Sec. 2154, Civ. C. 1895; re-en. Sec. 5000, Rev. C. 1907; re-en. Sec. 7502, 
R. C. M. 1921. Cal. Civ. C. Sec. 1599. Field Civ. C. Sec. 779. 
CHAPTER 106 
- CONSIDERATION 
Section 7503. Good consideration, what constitutes. 
7504. How far legal or moral obligation is a good consideration. 
7505. Consideration lawful. 
7506. Effect of illegality. 
7507. Consideration executed or executory. 
7508. Executory consideration. 
7509. How ascertained. 
7510. Effect of impossibility of ascertaining consideration. 
7511. Same—possible of execution on face. 
7512. Written instrument presumptive evidence of consideration. 
7518. Burden of proof to invalidate sufficient consideration. 
75 


7503. Good consideration, what constitutes. Any benefit conferred, or 
ais agreed to be conferred, upon the promisor, by any other person, to which 
He Fea) bog, the promisor is not lawfully entitled, or any prejudice suffered, or agreed 
697 to be suffered, by such person, other than such as he is at the time of 
consent lawfully bound to suffer, as an inducement to the promisor, is a 


03 | 
101 P.(2d) 1070, 


good consideration for a promise. 


History: En. Sec. 2160, Civ. C. 1895; 
re-en. Sec. 5001, Rev. C. 1907; re-en. Sec. 
7503, R. C. M. 1921. Cal. Civ. C. Sec. 1605. 
Field Civ. C. Sec. 780. 


Burden of Proof 


The burden of showing a want of con- 
sideration sufficient to support an instru- 
ment lies with the party seeking to avoid 
it. W. T. Rawleigh Co. v. Washburn et 
al., 80 M 308, 315 et seq., 260 P 1039; 
Farmers’ & Miners’ State Bank v. Probst, 
81 M 248, 255, 263 P 693; Morigeau v. 
Lozar, 81 M 434, 439, 263 P 985. 


Consideration Insufficient 


Where a surgeon, after agreeing to per- 
form an operation for a stated amount, 
was sought to be held under an alleged 
special contract subsequently made to the 
effect that he would guarantee that as a 
result of the operation plaintiff’s hand on 
which it was to be performed would be 
rendered 100 per cent. efficient, the al- 
leged special contract held void for want 


of consideration, the past consideration of 
the operation not covering the subsequent 
contract of warranty. (Mr. Justice Farr 
dissenting.) Wilson v. Blair, 65 M 155, 
211 P 289. 


Consideration Sufficient 
In General 


Where the defendants were assignees 
of moneys to be made out of certain wood 
contracts, and plaintiff, an employee of 
the assignor, procured from the latter an 
order on defendants for wages due him, 
whereupon the defendants, on presentation 
of the order for payment, took an assign- 
ment from plaintiff of all moneys due him 
for wages, paying part: of the order in 
cash and giving him a due-bill for the bal- 
ance, the promise to pay the due-bill was 
a sufficient consideration. Parnell v. Dav- 
enport, 86 M 571, 573, 93 P 939. 

Plaintiff had drilled a well for defend- 
ants accepting their promissory notes in 
payment. The notes were not paid. The 
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well proved unsatisfactory and the parties 
entered into another agreement whereby 
plaintiff undertook to put the well in work- 
ing condition, defendants to execute new 
notes and a first mortgage upon their 
lands to secure the amount then due. 
Held, that the agreement to put the well 
in condition was a good consideration for 
the mortgage contract. White v. Hulls et 
al., 59 M 98, 103, 195 P 850. 

Held, in an action on a promissory note 
for $650, a defense to which was want of 
consideration, that where plaintiff, in pos- 
session of public land under a claim of 
right to desert entry and upon which he 
_had made improvements consisting of about 

three miles of fencing, located defendants, 
' thereon, delivering possession and surren- 
dering the improvements to them, defend- 
ants giving the note in payment, there 
was sufficient consideration for the in- 
strument. McConnell v. Blackley, 66 M 
510, 515, 214 P 64. 

Where defendants had bought various 
pieces of farm machinery under a condi- 
tional sale contract, giving their promis- 
sory note therefor, thereafter disposed of 
part of them, and upon failure to pay the 
note plaintiff in an action in claim and 
delivery recovered a portion of the prop- 
erty crediting the value thereof on the 
note, there was a sufficient consideration 
in support of plaintiff’s action to recover 
the balance due on the note. Lindsay 
Bros. Co. v. Montgomery et al., 68 M 294, 
209,9216 P7985. 

Under this section, any benefit conferred 
upon a promisor or a prejudice suffered or 
agreed to be suffered by the promisee, as 
an inducement to the promisor, is a good 
consideration. Farmers’ & Miners’ State 
Bank v. Probst, 81 M 248, 255, 263 P 693. 

Where defendant was conversant with 
the fact the money procured on a mortgage 
on her land was to be, and was, used to 
pay off an indebtedness of her father for 
supplies used by the family of which she 
was a member, and she made no com- 
plaint until action to foreclose was com- 
menced, her defense that, having herself 
received but $50 in cash of the $4,000 
loaned, there was a lack of consideration 
was unavailing. Morigeau v. Lozar, 81 M 
434, 439, 263 P 985. 


Extension of Time of Payment of Debt 


Before plaintiff manufacturing company 
would enter into a renewal contract 
with a distributor of its goods, it required 
him to furnish a written contract of guar- 
anty signed by responsible parties agree- 
ing to pay the company on termination of 
the renewal contract the amount due it 
from the distributor at the time of the 
execution of the guaranty or what might 
become due thereafter; in consideration it 
promised to furnish the distributor with 
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more goods. The guaranty was furnished, 
no further goods, however, being thereafter 
ordered. Held, in an action to recover on 
the guaranty, that there was a sufficient 
consideration to support the contract of 
guaranty of the distributor’s indebtedness 
existing at the time of the execution of 
the contract, to-wit, extension of time of 
payment, and that, in addition, the agree- 
ment as to payment of existing and future 
indebtedness, being indivisible, was based 
upon the further consideration that the 
company would sell more goods to the dis- 
tributor, the fact that he thereafter did 
not order more goods not affecting its suf- 
ficiency. W. T. Rawieigh Co. v. Wash- 
burn et al., 80 M 308, 315 et seq., 260 P 
1039. 

An agreement by a debtor to pay inter- 
est during the period for which maturity 
of the debt is extended by the creditor is 
based on a sufficient consideration, in that 
the creditor promises to forbear bringing 
suit during the time of the extension, and 
the debtor foregoes his right to pay the 
debt before the end of that time. (Hale 
v. Forbis, 3 M 397, holding otherwise, 
overruled.) Shipman v. Terrill et al., 84 
M 322, 335, 276 P 21. 


Forbearance to Sue 


Forbearance to sue is a sufficient con- 
sideration to support a contract, provided 
there be an agreement, express or implied, 
to that effect, mere nonaction being of no 
avail. Doorly v. Goodman, 71 M 529, 537, 
230 P 779. 

Pre-existing Debt Constitutes Value 


A pre-existing debt constitutes value, 
and, therefore, the surrender of an old 
promissory note upon execution of one to 
take its place is a sufficient considera- 
tion for the latter, and the fact that the 
obligation surrendered is that of another 
person is immaterial. First State Bank v. 
Mussigbrod et al., 83 M 68, 88, 271 P 695. 


Prejudice Suffered by Payee 


Where the purchaser of real property, de- 
siring to assume the liability of the vendor 
upon a promissory note held by a bank, 
executed a new note to take the place of 
the former, and the bank, instead of ap- 
plying a part of the cash payment made 
by the vendee and deposited by the ven- 
dor, to the payment of the latter’s note, as 
it properly could have done, accepted the 
new note in lieu thereof, it thereby suf- 
fered such a prejudice which it was not 
lawfully bound to suffer as an inducement 
for the maker of the second note to sign 
it, as constituted a good consideration for 
the note. Farmers’ & Miners’ State Bank 
v. Probst, 81 M 248, 255, 263 P 693. 


Release of Debtor 


Held, that the loss sustained by a debtor 
in agreeing to make an assignment for the 
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benefit of his creditors was a sufficient 
consideration for his release from liabil- 
ities owing by him to them, under this 
section, in that he suffered a prejudice 
which he was not lawfully bound to suf- 
fer. Stone-Ordean-Wells Co. v. Anderson 
et al., 66 M 65, 69, 212 P 853. 

Partial Consideration Held Sufficient 

The fact that the maker of a promis- 
sory note did not receive all he desired by 
way of consideration did not vitiate his 
promise; having received a substantial 
part of it, it was sufficient to sustain the 
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contract. Farmers’ & Miners’ State Bank 
v. Probst, 81 M 248, 255, 263 P 693. 


References 


Cited or applied as section 5001, Revised 
Codes, in Emerson-Brantingham I. Co. v. 
Anderson, 58 M 617, 632, 194 P 190; Row- 
ley v. Mullen, 74 M 283, 289, 240 P 374; 
Hale et al. v. Belgrade Co., Ltd., et al., 
75 M 99, 114, 242 P 425; Peterson v. Nel- 
son, 77 M 539, 550, 252 P 368; Rentfro et 
al. v. Dettwiler, 95 M 391, 399, 26 P 2d 
992. 


How far legal or moral obligation is a good consideration. An 


existing legal obligation resting upon the promisor, or a moral obligation 
originating in some benefit conferred upon the promisor, or prejudice 
suffered by the promisee, is also a good consideration for a promise, to 
an extent corresponding with the extent of the obligation, but no further 


or otherwise. 


History: En. Sec. 2161, Civ. C. 1895; 
re-en. Sec. 5002, Rev. C. 1907; re-en. Sec. 
7504, R. C. M. 1921. Cal. Civ. C. Sec. 1606. 
Field Civ. C. Sec. 781. 


7505. Consideration lawful. 


References 


Cited or applied as section 2161, Civil 
Code, in Parnell v. Davenport, 36 M 571, 
573, 93 P 939; W..T. Rawleigh Co.) Vv. 
Washburn et al., 80 M 308, 315, 260 P 1039. 


The consideration of a contract must be 


lawful within the meaning of section 7553. 


History: En. Sec. 2162, Civ. C: 1895; 
re-en. Sec. 5003, Rev. C. 1907; re-en. Sec. 
7505, R. C. M. 1921. Cal. Civ. C. Sec. 1607. 
Field Civ. C. Sec. 782. 


Operation and Effect 


A contract which tends to suppress the 
investigation of a criminal offense is il- 
legal, even though it does not amount to 
compounding of a felony, for the reason 


7506. Effect of illegality. 


History: En. Sec. 2163, Civ. C. 1895; 
re-en. Sec. 5004, Rev. C. 1907; re-en. Sec. 
7506, R. C. M. 1921. Cal. Civ. C. Sec. 
1608. Field Civ. C. Sec. 783. 


By Whom Illegality may be Raised 


Whenever the illegality of a contract 
sued upon appears, whether the showing 
be made by one side or the other, the dis- 
closure is fatal to the case. McManus v. 
Fulton, 85 M 170, 189, 278 P 126. 


Effect on Parties to Contract 


Where a party comes into court seeking 
to enforce a contract which is against pub- 
lic policy or is prohibited by law, the 
court will refuse to aid either party and 
will leave them where they have placed 
themselves, irrespective of the moral side 


that it is contrary to good morals and pub- 
lic policy. Portland Cattle Loan Co. v. 
Featherly, 74 M 531, 547, 241 P 322. 


References 


Cited or applied as section 2162, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co., 31 M 21, 32, 77 P 302; Baltimore 
Process Co. v. Red Lodge B. Co., 66 M 
407, 409, 213 P 798. 


| If any part of a single consideration for 
one or more objects, or of several considerations for a single object, is 
unlawful, the entire contract is void. 


of the controversy or the claim that justice 
demands that the one who has received 
money which belongs to the other should. 
account for it. McManus v. Fulton, 85 
M 170, 189, 278 P 126. 


Entire Contract is Void 


A contract by the terms of which plain- 
tiff in effect agreed, for a consideration of 
fifty thousand dollars, to furnish evidence 
which would enable defendant to either 
win two certain suits, or one of them, upon 
trial, or which would put the latter in 
such a position that he could force a fa- 
vorable settlemént of one or both of them, 


- was an entire contract, and void as against 


the policy of the law. Hughes v. Mullins, 
36 M 267, 277, 92 P 758. 
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Where there is but a single consideration 
passing for the performance of several 
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made will not be enforced in Montana. 
McManus v. Fulton, 85 M 170, 189, 278 P 


separate and distinct acts one of which is 126. 
unlawful, the entire contract, it not being 
severable, is void, particularly so where it 
is wholly executory. In re Commings’ Es- 
tate, 89 M 405, 413, 298 P 350. 


Illegality Under Laws of Another State 
A contract void in another state where 


References 


Cited or applied as section 2163, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co., 31 M 21, 32, 77 P 302; United States 
B. & L. Assn. v. Burns, 90 M 402, 421, 4 P 
2d 703. 


7507. Consideration executed or executory. A consideration may be 
executed or executory, in whole or in part. Insofar as it is executory, it 
is Subject to the provisions of sections 7498 to 7502 of this code. 


History: En. Sec. 2164, Civ. C. 1895; re-en. Sec. 5005, Rev. C. 1907; re-en. Sec. 7507, 
_R. C. M. 1921. Cal. Civ. C. Sec. 1609. Field Civ. C. Sec. 784. 


7508. Executory consideration. When a consideration is executory, it 
is not indispensable that the contract should specify its amount or the 
means of ascertaining it. It may be left to the decision of a third person, 
or regulated by any specified standard. 


History: En. Sec. 2165, Civ. C. 1895; 
re-en. Sec. 5006, Rev. C. 1907; re-en. Sec. 
7508, R. C. M. 1921. Cal. Civ. C. Sec. 1610. 
Field Civ. C. Sec. 785. 


Operation and Effect 


Under this statute it was competent for 
the plaintiff and defendant to agree upon 
and specify any person whom they might 


desire to determine the amount of plain- 
tiff’s fee. They might have designated 
the sheriff of the county, a bank cashier, 
or any other person. If the testimony of 
the plaintiff is to be believed they did 
agree upon the judge of the probate court 
of Silver Bow county. Fitzgerald v. 
Hisenhauer, 62 M 582, 592, 206 P 685. 


7509. How ascertained. When a contract does not determine the 4509 
arhount of the consideration, nor the method by w ich it is to be ascertained, }*” * os: 
or when it leaves the amount thereof to the asscretion of an interested 
party, the consideration must be so much money as the object of the contract 
is reasonably worth. 


History: En. Sec. 2166, Civ. C. 1895; re-en. Sec. 5007, Rev. C. 1907; re-en. Sec. 7509, 
R. C. M. 1921. Cal. Civ. C. Sec. 1611. Field Civ. C. Sec. 786. 


7510. Effect of impossibility of ascertaining consideration. Where a 
contract provides an exclusive method by which its consideration is to be 
ascertained, which method is on its face impossible of execution, the entire 
contract is void. 


History: En. Sec. 2167, Civ. C. 1895; re-en. Sec. 5008, Rev. C. 1907; re-en. Sec. 7510, 
R. C. M. 1921. Cal. Civ. C. Sec. 1612. Field Civ. C. Sec. 787. 


7511. Same—possible of execution on face. Where a contract provides 
an exclusive method by which its consideration is to be ascertained, which 
method appears possible on its face, but in fact is, or becomes, impossible 
of execution, such provision only is void. 


History: En. Sec. 2168, Civ. C. 1895; re-en. Sec. 5009, Rev. C. 1907; re-en. Sec. 7511, 


: i iv. C. a : 7512 
R. C. M. 1921. Cal. Civ. C. Sec. 1613. Field Civ. C. Sec. 788 103 P. (2d) 318 


7512. Written instrument presumptive evidence of consideration. «-- 
written instrument is presumptive evidence of a consideration. 


History: En. Sec. 2169, Civ. C. 1895; A Written Instrument Presumes Con- 
re-en. Sec. 5010, Rev. C. 1907; re-en. Sec. sideration 
"7512, R. C. M. 1921. Cal. Civ. C. Sec. 1614. In an action on an instrument acknowl- 
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edging an indebtedness and promising to 
pay it, a consideration need not be averred 
or proven independently of the proof of 
the contract itself. Noyes v. Young, 32 M 
226, 236, 79 P 1063. 

An instruction, given in an action to 
recover damages for the conversion of cer- 
tain personal property seized by defendant 
constable, that a note secured by mortgage 
imported a valuable consideration, and 
that the burden of showing the want of con- 
sideration rested upon the party seeking 
to invalidate it, correctly stated the law, 
even though the mortgage was given to se- 
cure an antecedent debt. Borden v. Lynch, 
34 M 503, 511, 87 P 609. 

Under this and the following section, 
the plaintiff in an action on a promissory 
note is not required to show that the in- 
strument had been given for a considera- 
tion, or a consideration equal, in point of 
value, to its face, since the law presumes 
a sufficient consideration. Ford v. Drake, 
46 M 314, 319, 127 P 1019. 

A deed to land furnishes presumptive 
evidence of a consideration, and the burden 
of showing want of consideration sufficient 
to support it is upon him who seeks to in- 
validate it or avoid its effect. Lee v. 
Laughery, 55 M 238, 245, 175 P 873. 

A written instrument is presumptive evi- 
dence of a good and sufficient considera- 
tion, and the burden of showing a want 
of consideration sufficient to support it 


CONTRACTS 


Ch. 106, 107 


lies with the party seeking to invalidate 
it on that ground. Saint et al. v. Beal, 
66 M 292, 297, 213 P 248; Dilts v. Brooks 
et al., 66 M 346, 349, 213 P 600; Hinerman 
v. Baldwin et al., 67 M 417, 430, 215 P 
1103; Schauer v. Morgan et al., 67 M 455, 
463, 216 P 347; Guerin v. Sunburst Oil & 
Gas Co., 68 M 365, 368, 218 P 949; 
Morigeau v. Lozar, 81 M 434, 439, 263 P 
985; Bielenberg v. Higgins et al., 85 M 69, 
71, 277 P 636. 

Consideration When Pleaded Must be 
Proved Notwithstanding Presumption 

While plaintiff in an action on the guar- 
anty of a promissory note need not plead 
the consideration upon which it was based, 
where he does so and introduces proof in 
support of the allegation, the fact must be 
determined, not upon the presumption of 
consideration declared by this section, but 
upon the proofs offered. Doorly v. Good- 
man, 71 M 529, 536, 230 P 779. 

References 
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7513. Burden of proof to invalidate sufficient consideration. The 


burden of showing a want of consideration sufficient to support an instru- 
ment lies with the party seeking to invalidate or avoid it. 


History: En. Sec. 2170, Civ. C. 1895; 
re-en. Sec. 5011, Rev. C. 1907; re-en. Sec. 
7513, R. C. M. 1921. Cal. Civ. C. Sec. 1615. 


Operation and Effect 


On attacking the release of a mortgage, 
which was given to him and released by 
himself, in the manner prescribed in sec- 
tion 8268, defendant assumed the burden 
ot showing the existence of facts sufficient 
to warrant a court of equity in setting it 
aside. Mueller v. Renkes, 31 M 100, 103, 
(pee xi 

A written instrument is presumptive evi- 
dence of a good and sufficient considera- 
tion, and the burden of showing a want of 
consideration sufficient to support it lies 
with the party seeking to invalidate it on 
that ground. Saint et al. v. Beal, 66 M 
292, 297, 213 P 248; Dilts v. Brooks et al., 
66 M 346, 213 P 600; Lundquist v. Jenni- 
son et al.,.66 M 516, 214 P 67; Hinerman 


v. Baldwin et al., 67 M 417, 430, 215 P 
1103; Schauer v. Morgan et al., 67 M 455, 
464, 216 P 347; Allen v. Montana Refining 
Co., 71 M 105, 120, 227 P 582; W. T. Raw- 
leigh Co. v. Washburn et al., 80 M 308, 
316, 260 P 1039; Farmers’ & Miners’ State 
Bank v. Probst, 81 M 248, 259, 263 P 698; 
Morigeau v. Lozar, 81 M 434, 439, 263 P 
985; Bielenberg v. Higgins et al., 85 M 
69, 71, 277 P 636. 
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Section 7514. Contracts, express or implied. 


7515. Express contract defined. 
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Contract not in writing through fraud may be enforced against fraudu- 
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7514. Contracts, express or implied. A contract is either express or 


implied. 

History: En. Sec. 2180, Civ. C. 1895; 
re-en. Sec. 5012, Rev. C. 1907; re-en. Sec. 
7514, R. C. M. 1921. Cal. Civ. C. Sec. 1619. 
Field Civ. C. Sec. 789. 


7515. Express contract defined. 
of which are stated in words. 
History: En. Sec. 2181, Civ. C. 1895; 
re-en. Sec. 5013, Rev. C. 1907; re-en. Sec. 
7515, R. C. M. 1921. Cal. Civ. C. Sec. 
1620. Field Civ. C. Sec. 790. 


7516. Implied contract defined. 


References 


French v. County of Lewis and Clark, 
87 M 448, 455, 288 P 455; Rentfro et al. v. 
Dettwiler, 95 M 391, 398, 26 P 2d 992. 


An express contract is one the terms 


References 


Rentfro et al. v. Dettwiler, 95 M 391, 
398, 26 P 2d 992. 


An imphed contract is one the exist- 


ence and terms of which are manifested by conduct. ) 


History: En. Sec. 2128, Civ. C. 1895; 
re-en. Sec. 5014, Rev. C. 1907; re-en. Sec. 
7516, R. C. M. 1921. Cal. Civ. C. Sec. 1621. 
Field Civ. C. Sec. 791. 


Operation and Effect 


Where a special administratrix had a de- 
posit as such in a bank, and another, 
claiming to have been appointed special 
administrator, made demand on the bank 
for the payment of the deposit, and the 
bank notified the depositor of the demand 
and was requested to refuse the demand 
and retain the deposit in the depositor’s 
name, and thereupon the demandant sued 
the bank, and, after the removal of the 
depositor, demandant recovered judgment 
against the bank for the deposit and inter- 


7517. When contracts may be oral. 


est from the date of the demand, the de- 
positor was not liable to the bank for the 
interest, since there was no implied con- 
tract to indemnify the bank. Murphy v. 
Nett, 51 M 82, 87, 149 P 713. 

Contracts implied by law, or quasi or 
constructive contracts, are a class of obli- 
gations which are imposed or created by 
laws without regard to the assent of the 
party bound, on the ground that they are 
dictated by reason and justice, and may 
be enforced by an action ex contractu. 
French v. County of Lewis and Clark, 87 
M 448, 455, 288 P 455. 


References 
Rentfro et al. v. Dettwiler, 95 M 391, 
398, 26 P 2d 992. 


All contracts may be oral except 


such as are specially required by statute to be in writing. 
History: En. Sec. 2183, Civ. C. 1895; re-en. Sec. 5015, Rev. C. 1907; re-en. Sec. 7517, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 1622. Field Civ. C. Sec. 792. 


7518. Contract not in writing through fraud may be enforced against 


fraudulent party. Where a contract, which is required by law to be in 
writing, is prevented from being put into writing by the fraud of a party 
thereto, any other party who is by such fraud led to believe that it is in 
writing, and acts upon such belief to his prejudice, may enforce it against 
the fraudulent party. 


History: En. Sec. 2184, Civ. C. 1895; re-en. Sec. 5016, Rev. C. 1907; re-en. Sec. 7518, 
R. C. M. 1921. Cal. Civ. C. Sec. 1623. Field Civ. C. Sec. 793. 
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519 | 
jubs.1 | 
5P Listieiaa 7519. What contracts must be in writing. The following contracts are 
rine _, invalid, unless the same, or some note or memorandum thereof, be in writing 
of °° and subseribed by the party to be charged, or his agent: 


1. An agreement that by its terms is not to be performed within a year 
from the making thereof. : 
2. A special promise to answer for the debt, default, or miscarriage of 


7519 | 
135 P.(2d) 366 
367 


7519 a3 

Pee Co ad another, except in the cases provided for in‘section 8175 of this code. 

159 P. 2d 887 3. An agreement made upon consideration of marriage other than a 
7519 | 


ete: a mutual promise to marry. 
158 P. 2d 487) 4, An agreement for the sale of goods, chattels, or things in action, 
eee at a price not less than two hundred dollars, unless the buyer accept or 
| receive part of such goods, chattels, or the evidences, or some of them, 
of such things, or pay at the time some part of the purchase-money; but 
when a sale is made at auction, an entry by the auctioneer in his sale 
book, at the time of the sale, the price, and the names of the purchasers 


EA and person on whose account the sale is made, is a sufficient memoranduin. 
‘0 


subs. 5 5. An agreement for the leasing for a longer period than one year, or 
“Mont. for the sale of real property, or of an interest therein; and such agreement, 
7519 


if made by an agent of the party sought to be charged, is invalid, unless 
the authority of the agent be in writing, subscribed by the party sought 
to be charged. 


Subs. 5 
158 P. 2d 487 


Ladi 6. An agreement authorizing or employing an agent or broker to 
ee cn purchase or sell real estate for compensation or a commission. 

. | -History: Subd. 1-4; en. Secs. 12, 13, 14, - another against the ditch, is not within 
7519 p. 494, Bannack Stat.; re-en. Secs. 12, 13, the statute of frauds. Carothers v. Con- 


Subsec. 5 i 
. 168 P.(2d) 343 
- 169 P.(2d) 728 


7519 | 


14, pp. 393, 394, Cod. Stat. 1871; re-en. Secs. 
166, 167, 168, 5th Div. Rev. Stat. 1879; 
re-en. Secs. 223, 224, 225, 5th Div. Comp. 
subsec. 6 Stat. 1887; amd. Sec. 2185, Civ. C. 1895; 
roy P: (2) 789, re-en. Sec. 5017, Rev. C. 1907. Subd. 5; 

ap. p. Sec. 8, p. 493, Bannack Stat.; re-en. 


nolly, 1 M 433, 435. 


Where a contract between plaintiff and 
defendant as tenants in common provided 
for the erection of a house on the com- 
mon property by defendant at his own ex- 


Sec. 8, p. 393, Cod. Stat. 1871; re-en. Sec. 
162, 5th Div. Rev. Stat. 1879; re-en. Sec. 
219, 5th Div. Comp. Stat. 1887; amd. Sec. 
2185, Civ. C. 1895; re-en. Sec. 5017, Rev. 
C. 1907. 
1895; re-en. Sec. 5017, Rev. C. 1907; all 
subdivisions re-en. Sec. 7519, R. C. M. 1921. 
Cal. Civ. C. Sec. 1624. 


Subd. 1 
Contracts Which Must be in Writing 
In General 

An oral agreement which by its terms is 
not to be performed within one year from 
its making is invalid, i. e., void for any 
purpose, and part performance does not 
take it out of the statute; hence it was 
error to permit evidence of the terms of 
such an agreement to be introduced in an 
action to recover the reasonable value of 
services rendered in pursuance of the 
agreement. Dreidlein v. Manger, 69 M 
155, 160, 220 P 1107. 


Exceptions 
In General 


The verbal promise of a party, who has 


a claim against a ditch, to pay the lien of 


rz 


Subd. 6; en. Sec. 2185, Civ. C. 


pense, requiring him to make an equal di- 
vision of the rents between them when the 
rents received equaled one-half the cost, and 
there was an immediate performance by 
plaintiff by his surrender to defendant of 
the entire control of the property, with 
all revenues to be derived from it, until 
the stipulated rent should pay for the 
erection of the building, the contract was 
enforceable irrespective of the provisions 
of subdivision 1 of this section. Ayotte 
v. Nadeau, 32 M 498, 519, 81 P 145. 

An agreement to be performed within 
one year need not be in writing. Awbery > 
v. Schmidt, 65 M 265, 274, 211 P 346. 

Under the rule that where a contract 
is capable of performance within one 
year it is not invalid under the statute 
of frauds (this section) because not in 
writing, held, that an oral agreement 
made between plaintiff and defendant 
in the late fall to run a band of lambs 
as partners until they became yearlings 
(in the spring following) and if they 
should then take a “notion” they would 
continue the arrangement, was wholly op- 
tional with the parties and might have 
been fully executed within one year and 
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hence was not invalid under the provi- 
sions of that section. Miles v. Miles, 76 
M 375, 380, 247 P 328. 


Subd. 2 
Contracts Which Must be in Writing 
In General 


A letter containing the following: “You 
will please make out the record in the P. 
case, and we will guaranty the payment 
of your fees by him, P.,” expresses an 
agreement within the meaning of the 
statute. O’Bannon v. Chumasero, 3 M 419, 
423. 

A contract to pay another’s debt must 
be in writing. McGowan Commercial Co. 
v. Midland Coal & Lumber Co., 41 M 211, 
219, 108 P 655. 

If the language employed in making a 
promise to pay the debt of another is such 
that by immemorial usage and common 
custom it has but one meaning, the char- 
acter of the promise is to be determined as 
a question of law; where, however, it is 
such that reasonable minds might differ 
as to the meaning intended to be con- 
veyed, its character is to be determined as 
a question of fact. Breidenbach et al. v. 
Upper Valley Orehards Co., 57 M 247, 187 
PLIV0BS 

Id. Where goods were ordered by and 
delivered to an independent contractor per- 
forming work for defendant company, and 
‘charged to him on plaintiff’s books, and 
plaintiff in a former action to recover 
their price brought suit against the con- 
tractor alone, looking to him primarily 
and the company only as guarantor, the 
promise of the manager of the company 
to see that plaintiff “got his money” was 
a collateral one which, not being in writ- 
ing, was void under the statute of frauds. 

Id. Where credit for goods was extended 
to the person who ordered them and to 
whom they were delivered, and not exclu- 
sively to him who was sought to be held 
liable for their price under an oral prom- 
ise to see that the seller “got his money,” 
_the promise was void under the statute of 
frauds, even though the promise was the 
principal inducement for the sale. 


Exceptions 
In General 


Wherever the main purpose and object 
of the promise is not to answer for another, 
but to subserve some purpose of promisor’s 
own, his promise is not within the statute, 
although it may be in form a promise to 
pay the debt of another, and although the 
performance of it may incidentally have 
the effect of extinguishing the liability of 
another. Carothers v. Connolly, 1 M 433, 
436; McGowan Commercial Co. v. Midland 
Coal & Lumber Co., 41 M 211, 221, 108 P 
655. 

As the law stood in 1895, the oral ac- 
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ceptance of a written order, whereby a cred- 
itor requested his debtor to pay the amount 
of his debt to a third person, was not 
deemed to be within the statute of frauds 
as constituting a promise to pay the debt 
of another. An agreement by such third 
person not to file a lien upon the debtor’s 
premises would be a good consideration for 
such acceptance. Lavell v. Frost, 16 M 
93, 94, 40 P 146. 


Subd. 4 
Exceptions 
Complete Performance 


Where an oral contract of sale of timber 
exceeding in value $200 had been fully per- 
formed at the time the action was com- 
menced, the contention that the transac- 
tion was void under the statute of frauds 
is without merit, complete performance 
taking. the case out of the statute. Stil- 
linger v. Kelly, 66 M 441, 4438, 214 P 66. 


In General 


Part payment of the purchase price 
upon a contract for the sale of cattle 
brought the transaction within the excep- 
tion provided for in this section. Case v. 
Kramer, 34 M 142, 149, 85 P 878. 

Where grain had been delivered and 
part of the purchase price had been paid 
by the elevator which had bought it, the 
seller was not required to produce a writ- 
ten memorandum of the transaction under 
the provisions of the statute of frauds 
(this section and subdivision); in such a 
state of facts the transaction is taken 
out of the statute. Spurgeon v. Imperial 
Elevator Co., 99 M 432, 43 P 2d 891. 


Subd. 5 
Contracts Which Must be in Writing 
In General 


An express verbal contract for the sale 
of real estate is void under the statute of 
frauds. Ryan v. Dunphy, 4 M 342, 354 
Ear LU 

No recovery can be had for services in 
effecting a sale of realty rendered by 
plaintiff and accepted by defendant, un- 
less there is a note or memorandum in 
writing of a contract for such services. 
King v. Benson, 22 M 256, 258, 56 P 280. 

Where one of several lessors of a build- 
ing had no written authority to sign an 
extension agreement containing an agree- 
ment for a conveyance of the land, for one 
of the other lessors, as required by sub- 
division 5 of this section, such extension 
agreement, which was for more than a 
year, was invalid. Landt v. Schneider, 31 
MUG O19 77 UP 307. 

Where the interest acquired by a party 
under a contract is a right to have a con- 
veyance of land to himself, the transfer 
of that interest, by whatever name called, 
is a grant of interest in real property, 


, 
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which must be in writing. Flinner v. 
MeVay, 37 M 306, 312, 96 P 340. 

Id. Where the creation of an interest, 
such as an equity in land, must be evi- 
denced by a writing, the transfer of that 
interest must likewise be so evidenced. 

Where plaintiff sought to recover money 
on a demand loan, defendant was properly 
allowed to introduce testimony tending to 
show that the money paid him by the 
former was not a loan, but a partial pay- 
ment upon the purchase price of real prop- 
erty sold under an oral contract, even 
though such contract of purchase was in- 
valid, and therefore unenforceable, under 
the statute of frauds. Perkins v. Allnut, 
47 M 138, 14, 130 P 1. 


A contract to sell real estate belonging 
to another for a compensation must, under 
this section, be in writing, otherwise it is 
void; and where such a contract is in 
parol, testimony in support of a cause of 
action based upon it is inadmissible. Dick 
v. King, 73 M 456, 464, 236 P 1093. 

An agreement for the leasing of real 
property for a period longer than one year 
must be in writing under this section, and 
an agreement which must be in writing 
is not valid if executed by an agent unless 
the latter is authorized in writing to enter 
into it, in the absence of ratification by 
his principal. Sunburst Oil & Gas Co. v. 
Neville et al., 79 M 550, 562, 257 P 1016. 

In an action for the cancellation of a 
promissory note and chattel mortgage se- 
curing it, alleged by plaintiff vendor to 
have been given by him to his vendee as 
security if plaintiff should be unable to 
perfect his title to a portion of the land 
sold (which title had been obtained, deed 
being tendered), and claimed by defendant 
vendee to have been given under an oral 
agreement to take back the land sold, the 
amount of the note representing payments 
made by defendant on the purchase price, 
held, that such oral agreement was in ef- 
fect one for the retransfer of real property 
and therefore void under the statute of 
frauds, which requires such an agreement 
to be in writing subscribed by the party 
to be charged, the plaintiff. Eccles v. 
Kendrick, 80 M 120, 259 P 609. 


Exceptions 
Complete Performance 


Where an agreement for an exchange of 
easements, such as those involving irriga- 
tion ditches, has been fully executed, it is 
valid though not in writing; this section 
being intended to prevent frauds, and not 
to encourage their perpetration. Babcock 
v. Gregg, 55 M 317, 323, 178 P 284. 

Under an oral contract of lease of a 
tract of land for a term of two years, the 
lessee remained in possession for the entire 
term. In an action to recover a balance 
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of $275 of the total rent of $300 stipulated 
for the lessee’s defense was that the con- 
tract was void under the statute of frauds 
because not in writing. Held, that the 
landlord having fully performed his part 
of the agreement and the tenant having 
occupied the premises for the full term, the 
contract was taken out of the statute and 
the tenant was not in position to invoke 
its invalidity to shield him from payment 
of the rent. Besse v. McHenry, 89 M 520, 
527, 300 P 199. 


In General 


A license to lay a water-main over or 
through land may be given by parol, as 
no interest in the land is given, but the 
license may be revoked at any time, even 
after it has been executed and money ad- 
vanced in reliance thereon. Great Falls 
Water Works Co. v. Great Northern Ry. 
Co., 21 M 487, 502, 54 P 963. See Lewis 
v. Patton, 42 M 528, 533, 113 P 745. 

A contract between tenants in common 
for the erection of a house on the common 
property by one of them at his own ex- 
pense, and requiring him to make an equal 
division of the rents when the rents _ re- 
ceived equaled one-half.the cost, is not 
a contract of leasing within the meaning 
of subdivision 5 of this section. Ayotte 
v. Nadeau, 32 M 498, 520, 81 P 145. 


Option Contracts 


The holder of an option to purchase land’ 
acquires nothing more than a _ personal 
privilege to purchase which does not ripen 
into an interest in the land itself until the 
privilege is exercised; hence where the op- 
tionee assigned his right to another and 
entered into an agreement with him 
whereby he (the assignor) was to find a 
buyer in consideration of half the profits 
realized on the sale, his engagement was 
to perform a service which could lawfully 
be made orally. Awbery v. Schmidt, 65 M 
265, 274, 211 P 346. 


Part Performance 


An oral contract to sell land, which has 
been partly performed, is mutual, for both 
parties are reciprocally bound, the one to 
convey, and the other to pay the purchase 
price. Cobban v. Hecklen, 27 M 245, 259, . 
70 P 805. 

Part performance of a parol lease of 
real property for a term beyond that al- 
lowed by the statute of frauds (this sec- 
tion, subd. 5) takes it out of the opera- 
tion of the statute, and taking possession, 
making alterations in the building and 
paying the rent agreed upon for a consid- 
erable period of time constitute part per- 
formance. Kettlekamp et al. v. Watkins 
et al., 70 M 391, 399, 225 P 1003. 

Held, that plaintiff’s acts in relinquish- 
ing his option on a new business location 
on the oral promise of the defendant, his 
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landlord, that if he would do so he (de- 
fendant) would renew the lease plaintiff 
then held for an additional three years, a 
provision which rendered the promise void 
under the statute of frauds, was such a 
part performance under the following rule 
as removed the agreement from the opera- 
tion of the statute. McIntyre et al. v. 
Dawes, 71 M 367, 375, 229 P 846. 

Id. Part performance which will avoid 
the statute of frauds may consist of an 
act done in the performance of the con- 
tract which puts the party performing it 
in such a situation that the nonenforce- 
ment of the agreement would be a fraud 
upon him, 

' Where plaintiff in an action for the 
‘cancellation of a promissory note claimed 
by defendant to have been given in con- 
sideration of an oral contract to convey 
real property, never entered into posses- 
sion, and defendant neither pleaded nor 
proved that by plaintiff’s alleged part per- 
formance of the contract consisting of 
having the property assessed in his name 
and paying the taxes thereon for several 
years, he (defendant) had been placed in 
such a situation that nonperformance 
would be a fraud upon him, the acts of 
plaintiff did not constitute such part per- 
formance as will take the contract out of 
the statute of frauds. Eccles v. Kendrick, 
80 M 120, 259 P 609. . 

What Constitutes an Interest in Land 


A permanent right-of-way across the 
land of another for ditch purposes consti- 
tutes an-interest in the real property, an 
easement, which under this section, must 
be in writing; whereas a license to so use 
the land does not create such an interest, 
may be given by parol and is revocable 
at will even though the licensee has ex- 
pended time and money in acting thereon. 
Rentfro v. Dettwiler, 95 M 391, 397, 26 
PF 2d 992. 

Subd. 6 

Contracts Which Must be in Writing 


In General 


Under this section, subdivision 6, an 
agreement authorizing or employing an 
agent or broker to sell real estate on com- 
mission must be in writing, as must also 
a subsequent modification of its terms, 
so long as the contract or modification is 
executory in character, the rule, how- 
ever, not applying where the contract 
has been executed. Cobb v. Warren, 64 
M 10, 18, 208 P 928. 

Where it did not appear that a broker’s 
contract of employment to sell real estate 
was in writing, or that any note or memo- 
randum thereof, signed by the party to be 
charged, had been executed as required 
by subdivision 6 of this section, no recov- 
ery could be had for services rendered 
thereon. Marshall v. Trerise, 33 M 28, 31, 
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81 P 400. 

Under this section, subdivisions 5 and 
6, and Sec. 7939, R. C. M. 1921, any con- 
tract conferring upon an agent or broker 
authority to make a sale, or to contract 
to make a sale, of real estate must be in 
writing. Hartt v. Jahn et al., 59 M 173, 
LSEALIGeP M53. 

Under this section, which is manda- 
tory, a brokerage contract for the sale 
of real property as well as any modifica- 
tion in terms, must be in writing and sub- 
scribed by the party to be charged, or 
his authorized agent, to permit a broker 
to recover compensation or a commission 
on sale of the property by the owner. Skin- 
ner v. Red Lodge Brewing Co., 79 M 292, 
296, 256 P 173. 

Under the statute of frauds (this sec- 
tion) one who seeks to recover a broker’s 
commission upon an agreement authoriz- 
ing him to procure a purchaser of real 
property must be able to show a note or 
memorandum, subscribed by the party to 
be charged or his agent, and where the 
original agreement was modified in its 
terms, the modification must likewise 
have been in writing and subscribed, the 
two being considered together as consti- 
tuting the note or memorandum required 
by this section. Gantt v. Harper, 82 M 
393, 402, 267 P 296. 

Exceptions 


Option Holder 


Since the person to whom an option to 
buy land is granted acquires no interest 
in the property itself until he exercises 
the privilege granted, a contract between 
the plaintiff and defendant under which 
the former was to secure the assignment 
of an option from the holder thereof to 
defendant did not amount to an employ- 
ment of plaintiff as a broker or agent 
to buy land or an interest in land which 
under subdivision 6, of this section, is re- 
quired to be in writing, but was one to 
perform a service which could lawfully 
be made by parol. Kramer v. Schmidt, 
62 M 568, 570, 206 P 620. 

Burden of Proof 

The rule is well settled that though a 
contract, to be valid under the statute, 
must be evidenced by a writing and sub- 
scribed by the party to be charged or his 
agent, the fact that it is in writing is a 
matter of proof and not of allegation in 
pleading. Sweetland v. Barrett, 4 M 217, 
223, 1 P 745; Mayger v. Cruse, 5 M 485, 
493, 6 P 333; Hefferlin v. Karlman, 29 
M 139, 150, 74 P 201; Blankenship v. 
Decker, 34 M 292, 298, 85 P 1035. 

Where the value of property involved 
in a sale is sufficient to bring the con- 
tract of sale within the provisions of this 
section, the burden is on plaintiff, in an 
action for breach of the contract, to es- 
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tablish by a preponderance of evidence 
that a valid contract under the statutes 
was entered into between the parties, to- 
gether with a breach of such contract, 
and the consequent damages. Brophy v. 
Idaho P. & P. Co., 31 M 279, 283, 78 P 
493. 

Plaintiff in an action to recover a 
broker’s commission for procuring a pur- 
chaser for real property has the burden 
of showing such a contract as would be 
valid under this section. Newman v. Dun- 
leavy, 51 M 149, 156, 149 P 970. 

Invalid Contracts When Admissible as 
Evidence 


Though an oral contract be invalid un- 
der the statute of frauds and in an action 
thereon evidence seeking to establish it 


is incompetent, it may be received as evi- 


dence in support of a plea such as ratifi- 
cation. Arnold et al. v. Genzberger et al., 
96 M 358, 373 et seq., 31 P 2d 396. 


Note or Memorandum 


While a brokerage contract sufficient 
to avoid the statute of frauds may be es- 
tablished by an interchange of letters be- 
tween the broker and the owner of real 
property sold, a letter written by the 
secretary-manager of defendant corpora- 
tion as an individual and not in his offi- 
cial capacity to another of its stockhold- 
ers stating the attitude of certain holders 
of stock relative to a sale of the com- 
pany’s real property, the terms to be ex- 
acted and commission to be allowed in 
case sale was made to “anyone,” was 
neither the act of the corporation defend- 
ant nor such a note or memorandum as is 
contemplated by the statute of frauds, 
and therefore plaintiff broker was prop- 
erly nonsuited in his action to recover 
commissions for the sale of the property. 
Skinner v. Red Lodge Brewing Co., 79 M 
292, 296, 256 P 173. 

A promissory note (or mortgage) said 
to have been given in connection with 
the oral transfer of real property, is not 
a sufficient memorandum to take the con- 
tract out of the operation of the statute 
of frauds, within the meaning of this 
section, declaring such a contract in- 
valid unless a note or memorandum there- 
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“of be in writing and subscribed by the 


party to be charged. Eccles v. Kendrick, 
80 M 120, 259 P 609. 

The services rendered by a real estate 
broker in securing a purchaser constitute 
the consideration for the commission | 
sought to be recovered by him in his ac- 
tion against the seller; the memorandum 
evidencing his employment does not re- 
quire a consideration, and a memorandum 
executed after the services have been per- 
formed is sufficient to satisfy the re- 
quirement of the statute of frauds. Gantt 
v. Harper, 86 M 69, 281 P 915. 


When Objection is Waived 


Though a contract may have been ex- 
ecuted in contravention of this section, it 
will not be declared void, where the stat- 
ute is not pleaded. Mitchell v. Hender- 
son, 37 M 515, 520, 97 P 942. 

The objection that a contract in suit is 
invalid under the statute of frauds is 
waived where the point that the contract, 
to be enforceable, must be in writing, was. 
not raised either in the pleadings or by 
objection to the introduction of evidence. 
Alley v. Peeso, 88 M 1, 9, 290 P 238. 


References 


- Cited or applied as section 162, Fifth 
Division of Revised Statutes of 1879, in 
Ryan v. Davis, 5 M 505, 510, 6 P 339; 
as section 167, Fifth Division of Revised 
Statutes of 1879, in Frank v. Murray, 7 
M 4, 14 P 654; as section 233, Fifth Divi- 
sion of Compiled Statutes of 1887, in Ide 
v. Leiser, 10 M5, 14, 24 P 695; as sec- 
tion 224, Fifth Division of Compiled Stat- 
utes of 1887, in Jacobs Sultan v. Union 
Mercantile Co., 17 M 61, 42 P 109; as 
section 2185, Civil Code, in Easterly v. 
Jackson, 29 M 496, 502, 75 P 357; Me- 
Cormick v. Johnson, 31 M 266, 269, 78 P 
500; as section 5017, Revised Codes, in 
Centennial Brewing Co. v. Rouleau, 49 M 
490, 503, 143 P 969; Edwards v. Plains 
Light & Water Co., 49 M 535, 539, 143 P 
962; Wilburn v. Wagner et al., 59 M 386, 
393, 196 P 978; Schmuck v. Beck, 72 M 
606, 234 P 477: Williams vy. Neal et al., 
83 M 244, 250, 271 P 455; Standard Oil 
Co. v. Idaho Community Oil Co., 98 M 
131, 37 P 2d 660. 


The execution of a contract in 


writing, whether the law requires it to be written or not, supersedes all 
the oral negotiations or stipulations concerning its matter which preceded 
or accompanied the execution of the instrument. 


History: En. Sec. 2186, Civ. C. 1895; 
re-en. Sec. 5018, Rev. C. 1907; re-en. Sec. 
7520, R. C. M. 1921. Cal. Civ. C. Sec. 
1625. Field Civ. C. Sec. 795. 


Operation and HEffect—In General 


Evidence of a contemporaneous agree- 


ment between the parties to a written 


sublease of a lode mining claim, that in 
case the sublessors should buy the prop- 
erty the lease would be extended, is in- 
admissible. Armington v. Stelle, 27 M 
13, 18, 69 P 115. See Kelly v. Ellis, 39 M 
597, 606, 104 P 873. 


Evidence of oral promises or agree- 
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ments, made prior to or contemporane- 
ously with the execution of a written con- 
tract purporting to embrace all its terms, 
which contradict, change, add to, or sub- 
tract from the express terms, is inadmis- 
sible. Riddell v. Peck-Williamson H. & 
V. Co., 27 M 44, 57, 69 P 241. See State 
ex rel. Westerny A. & I. Co. v. District 
Court, 55 M 330, 337, 176 P 613. 

Evidence of negotiations and conversa- 
tions immediately preceding the execution 
of a written contract is incompetent to 
show an agreement concerning its matter 
made by one claimed to be bound thereby. 
Largey v. Leggat, 30 M 148, 153, 75 P 
950. 

A contract in writing supersedes all the 
‘prior or contemporaneous oral negotiations 
and stipulations relating to the subject- 
matter of the agreement between the con- 
tracting parties; and therefore a party 
to it will not be heard to complain 
that there were other stipulations, unless 
they pertain to some collateral matter 
which operated as an inducement to his 
entering into the principal agreement. 
Kelly v. Ellis, 39 M 597, 606, 104 P 873. 


A written contract supersedes any oral 
negotiations theretofore had relative to 
the subject-matter of it, and must be con- 
sidered as containing all of its terms 
agreed upon at the time it was executed. 
Arnold v. Fraser, 43 M 540, 550, 117 P 
1064. 

Admission of parol evidence to vary and 
contradict the terms of a written contract 
is error. Pritchett v. Jenkins, 52 M 81, 82, 
155 P 974. 

In an action for damages for breach of 
a clause of a written contract of sale of 
a threshing-machine warranting it as being 
as well made, of good material, and that 
with proper use and management it would 
do as good work as any other machine of 
the same size manufactured for the like 
purpose, evidence of statements made by 
defendant’s agent in making the sale that 
it would thresh and clean alfalfa as well 
as any other machine of the same size, ete., 
was properly rejected as an attempt to 
vary the terms of the written instrument 
by parol. Rowe v. Emerson-Brantingham 
Co., 61 M 73, 201 P 316. 

Prior oral negotiations and directions as 
to points at which livestock should be 
stopped for resting and feeding were 
merged in the contract of shipment, where 
it and the waybills bore notations stating 
the points at which stops were to be made, 
and therefore parol testimony of direc- 
tions to make other stops was incompe- 
tent as an attempt to vary the terms of 
the written contract. Cook et al. v. North- 
ern Pac. Ry. Co., 61 M 573, 586, 203 P 512. 

A written agreement must be considered 
as containing all prior oral ones concern- 
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ing its subject matter and its terms may 
therefore not be varied by oral testimony. 
Leigland v. Rundle L. & A. Co., 64 M 154, 
164, 208 P 1075; Webber v. Killorn et al., 
66 M 130, 132, 212 P 852; Morehouse v. 
Northern Land Co., 68 M 96, 103, 216 P 
792; Wheeler v. James, 70 M 37, 438, 223 
P 900; Swan v. Le Clair et al., 77 M 422, 
427, 251 P 155; Biering et al. v. Ringling, 
78 M 145, 151, 252 P 872. 

Where a party seeks to recover on a 
written contract of sale resort must be 
had to it alone, under this section, in de- 
termining the obligations assumed by de- 
fendant in attaching his name to it. Lewis 
v. Aronow, 77 M 348, 359, 251 P 146. 


Railroad Passenger Ticket 


Held, that plaintiff having been com- 
pelled to purchase a passenger ticket to 
enable him to ride on the freight train 
with his horse, he was entitled to the 
benefit of such contract, and could not 
be limited to the conditions of the ship- 
ping contract as to the amount of damages 
recoverable, nor as to the time within 
which his claim for damages for personal 
injuries was required to be presented un- 
der it. Jepsen v. Gallatin Valley Ry. Co., 
59 M 125, 140, 195 P 550. 


Test for Determining Whether Parol 
Testimony Varies Writing 


In determining whether or not the terms 
of a written instrument are varied by 
parol testimony, the most satisfactory test 
is found in the circumstance whether or 
not the particular element: of the alleged 
extrinsic negotiation is dealt with at all 
in the writing; if it is mentioned, covered 
or dealt with in the writing, then pre- 
sumably the writing was meant to repre- 
sent all of the transactions on that ele- 
ment. Hosch v. Howe et al., 92 M 405, 409, 
16 P 2d 699; Continental Oil Co. v. Bell et 
al., 94 M 1238, 131, 21 P 2d 65. 

What Constitutes Oral Collateral Agree- 
ment Within Exception to Rule 


An oral agreement, to be collateral with- 
in the meaning of the exception to the 
parol testimony rule (this section, and sec- 
tion 10517), and as such admissible in evi- 
dence as against the objection that it 
varies a written instrument, must relate 
to a subject distinct from that to which 
the writing applies; the writing must re- 
main intact after the reception of the 
parol testimony. Continental Oil Co. v. 
Bell et al., 94 M 123, 131, 21 P 2d 65. 


When Parol Evidence Allowed 


Where plaintiff alleged mistake and 
fraud, and the evidence disclosed that the 
inducement held out to plaintiff to sign 
an agreement was based on fraudulent rep- 
resentations of defendants that a lease 
need not be mentioned in a contract of 
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sale of a business and the lease, the evi- 
dence was admissible to show the purchase 
of the lease and defendants’ fraudulent 
conduct, over objection that it varied the 
contract. Sathre v. Rolfe, 31 M 85, 88, 77 
P 481. 


This section applies to oral negotiations 
or stipulations concerning the matter of 
the agreement; if one of the parties was 
induced to sign the writing by reason of 
the other’s fraud or deceit with respect to 
some collateral matter, then he might be 
heard to complain. Kelly v. Ellis, 39 M 
597, 606, 104 P 873. 


A conversation between buyer and seller 
had prior to the execution of a bill of sale, 
with the terms of which it was not in con- 
flict, and which was material to show the 
circumstances under which the writing was 
executed, was admissible in evidence and 
not open to the objection that it varied 
the written agreement. Sutherland v. 
Green, 49 M 379, 383, 142 P 636. 


Instance of an agreement to furnish 
automobiles to be sold on commission, 
which agreement did not furnish its own 
interpretation, and as which parol evidence 
was properly admitted to determine the 
intention of the parties. Brockway v. 
Blair, 53 M 531, 535, 165 P 455. 


The parol testimony rule does not for- 
bid an inquiry into the object of the par- 
ties in executing and receiving the instru- 
ment sued upon; while its language can- 
not be qualified or varied from its natural 
import, the circumstances under which it 
was entered into and the real intention of 
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the parties may be shown by parol to pre- 
vent either of the parties to it from com- 
mitting a fraud on the other by claiming 
it to be what it in fact is not. Bridges & 
Co., Inc., v. Bank of Fergus Co., 77 M 524, 
533, 251 P 1057. 

In an action to recover the purchase 
price of merchandise (sewing machines) 
claimed to have been sold to defendants 
but alleged by them to have been delivered 
on consignment, plaintiff introduced in evi- 
dence a printed order for the goods ob- 
tained by its agent, which under the sub- 
ject “Terms” contained the words “Finance 
Plan.” Defendants contending that the 
contract did not contain all the terms 
agreed upon and that the words “Finance 
Plan” rendered the contract ambiguous, 
were permitted to introduce parol evidence 
to explain the term. Held, that the evi- 
dence was properly admitted, in that the 
meaning of the term is not so free from 
doubt that it may be said, as a matter of 
law, that it furnishes its own interpreta- 
tion. New Home Sewing M. Co. v. Songer 
et al., 91 M 127, 132, 7 P 2d 238. 


References 


Cited or applied as section 2186, Civil 
Code, in Easterly v. Jackson, 29 M 496, 
502, 75 P 357; as section 5018, Revised 
Codes, in Ford v. Drake, 46 M 314, 319, 
127 P 1019; Helena Light & Ry. Co. v. 
Northern Pacific Ry. Co., 57 M 102, 186 
P 702; Kock v. Rhodes et al., 57 M 447, 
188 P 933; Brown v. Homestake Explora- 
tion Co., 98 M 305, 39 P 2d 168; Smith v. 
Fergus County, 98 M 377, 39 P 2d 193. 


Contract in writing—takes effect when. A contract in writing 


takes effect upon its delivery to the party in whose favor it is made, or 


to his agent. 


History: En. Sec. 2187, Civ. C. 1895; 
re-en. Sec. 5019, Rev. C. 1907; re-en. Sec. 
7521, R. C. M. 1921. Cal. Civ. C. Sec. 
1626. Field Civ. C. Sec. 796. 


Operation and Effect 


A. lease, like any other written contract, 
does not become effective until it is de- 
livered, the mere signing of it not bind- 
ing the parties; the object of the delivery 
of such an instrument is to indicate an in- 
tent on the part of the grantor to give 
effect to the instrument, and whether de- 
livery is complete is largely a question of 
intention. Nelson v. Davenport et al., 86 
M 1, 6, 281 P 537. 


Id. Delivery of an incompleted instru- 
ment is ineffective; hence where, at the 
time a lessee signed a receipt for a copy 
of a lease, the instrument was incomplete 
in that one of the lessors had not signed 
it, the court properly found that it was 
ineffective for failure of delivery, the fact 
that later in the day, the missing signa- 
ture was appended not changing the re- 
sult in the absence of evidence that the in- 
strument was delivered thereafter. 


References 


Cited or applied as section 5019, Revised 
Codes, in Sutherland v. Green, 49 M 379, 
383, 142 P 636; Jepsen v. Gallatin Valley 
Ry. Co., 59 M 125, 140, 195 P 550; Wheeler 
v. James, 70 M 37, 43, 223 P 900. 


7522. Provisions of chapter on transfers of real property. The pro- 
visions of the chapter on transfers in general, concerning the delivery of 
grants, absolute and conditional, apply to all written contracts. 
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History: En. Sec. 2188, Civ. C. 1895; References 
re-en. Sec. 5020, Rev. C. 1907; re-en. Sec. Wheeler v. James, 70 M 37, 43, 223 P 
7522, R. C. M. 1921. Cal. Civ. C. Sec. 1627. 900; Nelson v. Davenport, 86 M 1, 6, 281 
Field Civ. C. Sec. 797. P 537. 


7523. Seals—how affixed. A corporate or official seal may be affixed 
to an instrument by the mere impression upon the paper or other material 
on which such instrument is written. 


History: En. Sec. 2189, Civ. C. 1895; re-en. Sec. 5021, Rev. C. 1907; re-en. Sec. 7523, 
R. C. M. 1921. Cal. Civ. C. Sec. 1628. Based on Field Civ. C. Sec. 798. 


7524. Provisions abolishing seals made applicable. All distinctions 
between sealed and unsealed instruments are abolished. 


History: En. Sec. 2190, Civ. C. 1895; re-en. Sec. 5022, Rev. C. 1907; re-en. Sec. 7524, 
R. C. M. 1921. Cal. Civ. C. Sec. 1629. 


7525. Instruments effectual without seal. All instruments shall be as 
effectual without a seal as if the same had a seal attached thereto, but this 
section shall not apply to municipal or other corporations which by law 
are required to attest their action under seal. 


History: En. Sec. 2191, Civ. C. 1895; re-en. Sec. 5023, Rev. C. 1907; re-en. Sec. 7525, 
BR.' C. /M..\ 1921. 


CHAPTER 108 


INTERPRETATION 


Section 7526. Uniformity of interpretation. 
7527. Contracts—how to be interpreted. 
7528. Intention of parties—how ascertained. 
7529. Intention to be ascertained from language. 
7530. Interpretation of written contracts. 
7531. Writing—when disregarded. 
7532. Effect to be given to every part of contract. 
7533. Several contracts—when taken together. 
7534. Interpretation in favor of contract. 
7535. Words to be understood in usual sense. 
7536. Technical words. 
7537. Law of place. 
7538. Contracts explained by circumstances. 
7539. Contract restricted to its evident object. 
7540. Interpretation in sense in which promisor believed promise to rely. 
7541. Particular clauses subordinate to general intent. 
7542. Contract—partly written and partly printed—written parts control. 
7543. Repugnancies—how reconciled. 
7544. Inconsistent words rejected. : 
7545. Words to be taken most strongly against whom. 
7546. Reasonable stipulations—when implied. 
7547. Necessary incidents implied. 
7548. Time of performance of contract. 
7549. Time—when of essence. 
7550. When joint and several. 
7551. Same—in singular number. 
7552. Executed and executory contracts defined. 


7526. Uniformity of interpretation. All contracts, whether public or 
private, are to be interpreted by the same rules, except as otherwise provided 
by this code. 


History: En. Sec. 2200, Civ. C. 1895; References 
re-en. Sec. 5024, Rev. C. 1907; re-en. Sec. 
7526, R. C. M. 1921. Cal. Civ. C. Sec. 1635. 
Field Civ. C. Sec. 800. 


J. Neils Lumber Co. v. Farmers Lumber 
Co., 88 M 392, 396, 293 P 288. 
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7527. Contracts—how to be interpreted. A contract must be so 
interpreted as to give effect to the mutual intention of the parties as it 
existed at the time of contracting, so far as the same is ascertainable and 


lawful. 


History: En. Sec. 2201, Civ. C. 1895; 
re-en. Sec. 5025, Rev. C. 1907; re-en. Sec. 
7527, R. C. M. 1921. Cal. Civ. C. Sec. 1636. 
Field Civ. C. Sec. 801. 


Contracts of Insurance 


Contracts of insurance, like all others, 
must be construed with a view to carrying 
out the intention of the parties. McAuley 
v. Casualty Company of America, 39 M 
185, 192, 102 P 586. 


Duty of Courts 


It is a well-settled rule of law that. the 
circumstances under which a contract is 
made, or the intent of the parties existing 
at that time, are only material when the 
contract is ambiguous in some of its terms. 
If it is plain and unambiguous, it needs 
ne construction, and it is the duty of the 
court to enforce it as made by the parties. 
Bullard v. Smith, 28 M 387, 399, 72 P 
761; Frank v. Butte & Boulder Mining & 
Lumber Co., 48 M 838, 89, 135 P 904. 

Courts must give effect to every part 
of a contract so as to make its terms op- 
erative; they may not make a new con- 
tract for the parties, nor read language 
into or eliminate lawful terms therefrom 
unless the words employed are meaning- 
less or involve an absurdity. Union Cent. 
Life Ins. Co. v. Jensen, 74 M 70, 76, 237 
P 518. 


Interpretation of Parties 


This section simply means that the in- 
tention of the parties shall be ascertained 
in the first instance by reference to the 
language employed by them. Where the 
words used are clear, certain, and unambig- 
uous, interpretation may not be resorted 
to. The language employed must be given 
its ordinary meaning. Quirk v. Rich, 40 
M. 552, 558, 107 P 821; Frank v. Butte & 
Boulder Mining & Lumber Co., 48 M 83, 89, 
135 P 904. 

The intention of the parties to a con- 
tract, such as an escrow agreement, is to 
be ascertained from the language used in 
the instrument, and this section, together 
with sections .7528 to 7530, and 7532, fur- 
nish the guide for its interpretation. Knapp 
v. Andrus, 56 M 37, 41, 180 P 908. 

Where parties to a contract (deed) of 


doubtful or ambiguous meaning have 
placed a particular interpretation upon it, 
such interpretation is one of the best in- 
dicationa of their true intent. Musselshell 
Valley F. & L. Co. v. Cooley, 86 M 276, 
293, 283 P 213. 


Valid Though Burdensome and Unwise 


Where no legal impediment is shown 
which would have prevented parties to a 
contract from entering into it or from ex- 
pressing it in language of their own, courts 
must give effect to the meaning and in- 
tention of the parties as expressed in the 
language employed and may not make a 
new. contract for them, the mere fact that 
as made the contract may appear unrea- 
sonable, burdensome or unwise to one of 
them being insufficient to avoid it, where 
the latter was of legal age, had all the 
facts clearly before him long prior to its 
execution and his alleged damage was due 
to his own inattention and carelessness. 
Hinerman v. Baldwin et al., 67 M 417, 
433, 215 P 1103. 


Where Ambiguous 


Where there is ambiguity in a contract, 
it is open, under this section and section 
7538, to interpretation, by the aid of evi- 
dence aliunde, so as to give effect to the 
mutual intention of the parties to it at the 
time it was made. Butte Water Co. v. 
City of Butte,.48 M 386, 397, 138 P 195. 


References 


Cited or applied as section 5025, Revised 
Codes, in Lyon v. Dailey Copper M. & 8. 
Co., 46 M 108, 120, 126 P 931; Brockway 
v. Blair, 53 M 531, 536, 165 P 455; White 
v. Hulls et al., 59 M 98, 103, 195 P 850; 
Comerford v. United States F. & G. Co., 
59 M 243, 259, 196 P 984; United States 
Nat. Bank v. Chappell, 71 M 553, 566, 230 
P 1084; Solberg v. Sunburst Oil & Gas Co. 


et al., 73 M 94, 103, 235 P 761; State v. 


Rosman et al., 84 M 207, 217, 274 P 850; 
American Surety Co. v. Butler et al., 86 M | 
584, 592, 284 P 1011; Roecher v. Commer- 
cial National Bank, 87 M 570, 582, 289 P 
388; Black v. Martin, 88 M 256, 269, 292 
P 577; New Home Sewing M. Co. v. Songer 
et al., 91 M 127, 134, 7 P 2d 238; Brown 
v. Homestake Exploration Co., 98 M 305, 
39 P 2d 168. 


7528. Intention of parties—how ascertained. For the purpose of 
ascertaining the intention of the parties to a contract, if otherwise doubtful, 
the rules given in this chapter are to be applied. 


History: En. Sec. 2202, Civ. C. 1895; re-en. Sec. 5026, Rev. C. 1907; re-en. Sec. 
7528, R. C. M. 1921. Cal. Civ. C. Sec. 1637. Field Civ. C. Sec. 802. 
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References 


Cited or applied as section 5026, Revised 
Codes, in The Henry O. Shepard Co. v. 


7529. Intention to be ascertained 
contract is to govern its interpretation, 


and does not involve an absurdity. 


History: En. Sec. 2203, Civ. ©. 1895; 
re-en. Sec. 5027, Rev. C. 1907; re-en. Sec. 
7529, R. C. M. 1921. Cal. Civ. C. Sec. 1638. 
Field Civ. C. Sec. 803. 


Operation and Effect 


It is the province of courts to interpret 
contracts which are open to interpretation, 
not to make new ones for the parties, or to 
alter or amend those which they them- 
selves have made. Emerson-Brantingham 
I. Co. v. Raugstad, 65 M 297, 304, 211 P 
305. 

Where no legal impediment is shown 
which would have prevented parties to a 
contract from entering into it or from ex- 
pressing it in language of their own, courts 
must give effect to the meaning and in- 
tention of the parties as expressed in the 
language employed and may not make a 
new contract for them, the mere fact that 
as made the contract may appear unrea- 
sonable, burdensome or unwise to one of 
them being insufficient to avoid it, where 
the latter was of legal age, had all the 
facts clearly before him long prior to its 
execution and his alleged damage was due 
to his own inattention and carelessness. 
Hinerman v. Baldwin et al., 67 M 417, 433, 
215 P 1103. 


7530. Interpretation of written contracts. 
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Freeman, 40 M 144, 155, 105 P 484; Knapp 
v. Andrus, 56 M 37, 41, 180 P 908; Wandell 
v. Johnson, 71 M 73, 76, 227 P 58. 


from language. The language of a 
if the language is clear and explicit, 


_In the construction of a contract its 
language is to be resorted to in the first 
instance, but the conclusion to be reached 
depends, not upon the verbal clarity of 
the particular sentences or paragraphs, 
but upon the view to be taken of it in its 
entirety. Roecher v. Commercial National 
Bank, 87 M 570, 582, 289 P 388. 


References 


Cited or applied as section 2203, Civil 
Code, in Harris v. Root, 28 M 159, 166, 72 
P 429; as section 5027, Revised Codes, in 
The Henry O. Shepard Co. v. Freeman, 40 
M 144, 155, 105 P 484; Quirk v. Rich, 40 
M 552, 558, 107 P 821; Frank v. Butte & 
Boulder Min. & Lbr. Co., 48 M 83, 89, 135 
P 904; Knapp v. Andrus, 56 M 37, 41, 180 
P 908; Wing et al. v. Brasher, 59 M 10, 19, 
194 P 1106; White v. Hulls et al., 59 M 
98, 103, 195 P 850; State Bank of Darby 
v. Pew. et al., 59 M 144, 155, 195. P° 852; 
Comerford v. United States F. & G. Co., 59 
M 243, 259, 196 P 984; General F. E. Co. v. 
Northwestern A. 8. Co., 65 M 371, 211 P 
308; Wandell v. Johnson, 71 M 73, 76, 227 
P 58; Union Cent. Life Ins. Co. v. Jensen, 
74 M 70, 76, 237 P 518;‘ Whittaker v. 
United States Fidelity & Guaranty Co., 
300 F. 129. 


When a contract is reduced 


to writing, the intention of the parties is to be ascertained from the 


writing alone, if possible; subject, however, to the other provisions of this| 


chapter. 


History: En. Sec. 2204, Civ. C. 1895; 
re-en. Sec. 5028, Rev. C. 1907; re-en. Sec. 
7530, R. C. M. 1921. Cal. Civ. C. Sec. 
1639. Field Civ. C. Sec. 804. 


Custom Cannot Vary Writing 


Where the terms of a contract of ship- 
ment of livestock were clear and explicit 
as to where stops should be made for feed- 
ing and resting, parol testimony to the 
effect that it was customary for shippers 
to have them stop for those purposes at 
another point was inadmissible. Cook et 
al. v. Northern Pac. Ry. Co., 61 M 573, 
586, 203 P 512. 


How Intention to Be Determined 


Where a contract is signed by the par- 
ties thereto, and a third person, not a 
party to the contract, appends his name 
under the other signatures, preceded by 
the words, “I hereby consent to the above 


contract,” he is not bound beyond his en- 
gagement so expressed. The Henry O. 
Shepard Co. v. Freeman, 40 M 144, 155, 
105 P 484. 


Whether a contract is bilateral or uni- 
lateral depends upon the intention of the 
parties, and, when in writing, the inten- 
tion is to be ascertained from the writing 
alone, if possible; otherwise the usual rules 
of construction must be applied to ascer- 
tain it. Wandell v. Johnson, 71 M 73, 76, 
227 P 58. 


In interpreting a written contract, the 
intention of the parties must be ascer- 
tained from the writing alone, if possible, 
and resort to extrinsic evidence in aid of 
interpretation may be had only when the 
contract appears on its face to be ambig- 
uous or uneertain. Hill Cattle Corpora- 
tion v. Killorn et al., 79 M 327, 341, 256 
P 497, 
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Reference to Other Contracts 


A contract will not be held to incorpo- 
rate stipulations embodied in another con- 
tract save in so far as the same are specifi- 
cally set forth or identified by reference. 
State Bank of Darby v. Pew et al., 59 M 
144, 155, 195 P 852. 


When Parol Evidence Admissible 


Where a brief memorandum of sale of 
an automobile did not contain all the 
terms of the agreement between the buyer 
and seller and was uncertain and ambigu- 
ous, parol evidence in aid of its interpreta- 
tion was admissible. Sutton v. Masterson, 
86 M 530, 284 P 264. 


When Parol Evidence Not Admissible 


Where parties to a contract have ex- 
pressed themselves in the instrument 
clearly and without ambiguity, it can 
readily be found afterward, merely by 
referring to the instrument, whether either 
party had committed a breach; but where 
the instrument contains terms or expres- 
sions of doubtful import, the necessity 
for interpretation arises before the instru- 
ment can be resorted to for ascertaining 
the fact of breach. Lehrkind v. McDon- 
nell, 51 M 3438, 353, 153 P 1012. 

In an action for damages for breach of 
a clause of a written contract of sale of 
a threshing-machine warranting it as being 
as well made, of good material, and that 
with proper use and management it would 
do as good work as any other machine of 
the same size manufactured for the like 
purpose, evidence of statements made by 


defendant’s agent in making the sale that 


it would thresh and clean alfalfa as well 
as any other machine of the same size, etc., 
was properly rejected as an attempt to 
vary the terms of the written instrument 
by parol. Rowe v. Emerson-Brantingham 
Co., 61 M 73, 78, 201 P 316. 

In the absence of fraud, an uncondi- 
tional written contract of purchase of 
building material presumably embraced the 
whole agreement of the parties, and there- 
fore evidence of an oral understanding 
to the effect that it should not become 
binding until the architect in charge had 
approved the materials was inadmissible. 
Wheeler v. James, 70 M 37, 43, 223 P 900. 

Held, that the clear meaning of a provi- 
sion of a contract of employment of de- 
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fendants as managers of ranch property 
to the effect that their compensation for 
a year’s services should be one-half of the 
total receipts from the sales of produce, 
the increase of livestock, ete., less certain 
deductions, in the light of other provi- 
sions, was that their one-half interest in 


the total receipts was chargeable with the 


total operating expenses in computing 
their compensations, and that therefore 
oral testimony as to prior or contemporane- 
ous negotiations, merged in the contract, 
was properly excluded. Hill Cattle Cor- 
poration v. Killorn et al., 79 M 327, 341, 
256 P 497. 


Where One Party is Allowed to Intro- 
duce Parol Evidence, the Other May Also 
on the Same Subject 


Where one party to an action on a 
written contract is permitted to introduce 
evidence of preceding oral negotiations 
leading up to the making of the writing, 
thus varying its terms, his opponent may 
properly give oral testimony as to the 
same matter, over an objection that the 
testimony offered tends to contradict the 
writing. Peterson v. Nelson, 77 M 539, 
550, 252 P 368. 


References 


Cited or applied as section 2204, Civil 
Code, in Riddell v. Peck-Williamson H. & 
V. Co., 27 M 44, 57, 69 P 241; Bullard 
v. Smith, 28 M 387, 399, 72 P 761; Hast- 
erly v. Jackson, 29 M 496, 502, 75 P 357; 
as section 5028, Revised Codes, in Frank 
v. Butte & Boulder Min. & Lbr. Co., 48 
M 83, 89, 135 P 904; Knapp v. Andrus, 
56 M 37, 41, 180 P 908; Comerford v. 
United States F. & G. Co., 59 M 243, 259, 
196 P 984; Emerson-Brantingham I. Co. v. 
Raugstad, 65 M 297, 304, 211 P 305; Gen- 
eral F. E. Co. v. Northwestern A. S. Co., 
65 M 371, 211 P 308; Humble v. St. John 
et al., 72 M 519, 522, 234 P 475; Union 
Cent. Life Ins. Co. v. Jensen, 74 M 70, 76, 
237 P 518; Hochsprung v. Stevenson, 82 
M 222, 234, 266 P 406; Roecher v. Com- 
mercial National Bank, 87 M 570, 582, 289 
P 388; J. Neils Lumber Co. v. Farmers 
Lumber Co., 88 M 392, 396, 293 P 288; 
New Home Sewing M. Co. v. Songer et . 
al., 91 M 127, 7 P 2d 238; Brown v. Home- 
state Exploration Co., 98 M 305, 39 P 2d 
168. 


7531. Writing—when disregarded. When, through fraud, mistake, or 
accident, a written contract fails to express the real intention of the parties, 
such intention is to be regarded, and the erroneous parts of the writing 


disregarded. 


History: En. Sec. 2205, Civ. C. 1895; 
re-en. Sec. 5029, Rev. C. 1907; re-en. Sec. 
7531, R. C. M. 1921. Cal. Civ. C. Sec. 1640. 
Field Civ. C. Sec. 805. 


Fraud 

The parol evidence rule under which, in 
civil actions, oral testimony is inadmissible 
to vary the terms of a written instrument 


774 


Ch. 108 


has no application in a criminal case in- 
volving fraud, where the state seeks by 
parol testimony to negative the existence 
of an alleged contract. State v. Lund, 93 
M 169, 185, 18 P 2d 603. 


Power to Reform Where Mistake Exists 


Before equity will intervene to correct 
an alleged mistake in a written instrument, 
the evidence of the mistake must be clear, 
convineing and satisfactory. Humble v. 
St. John et al., 72 M 519, 522, 234 P 475. 

Section 8726, R. C. M. 1921, provides for 
the reformation of instruments on the 
ground of the mutual mistake of the par- 
ties. This section declares that when 
‘through mistake a written contract fails 


INTERPRETATION 


such intention is to be regarded and the 
erroneous part of the writing disregarded. 
Held, in an action of the character of the 
above, that in the nature of things a volun- 
tary conveyance is unilateral and, there- 
fore, lacks in mutuality, but that a court 
of equity under its inherent power and 
this section, may grant reformation of a 
deed evidencing such a conveyance even 
though the mistake was not mutual. 
Laundreville v. Mero et al., 86 M 43, 56, 
281 P 749. 


References 


Cited or applied as section 5029, Revised 
Codes, in Hennessy v. Holmes, 46 M 89, 
96, 125 P 132; Whittaker v. United States 
Fidelity & Guaranty Co., 300 F. 129. 


. to express the real intention of the parties, 7532 
104 P.(2d) 5, 6 
7532. Effect to be given to every part of contract. The whole of a... 
contract is to be taken together, so as to give effect to every part, if 118 P.(2d) 381 
reasonably practicable, each clause helping to interpret the other. | 753 


532 
; | 146 P.(2d) 155 
History: En. Sec. 2206, Civ. C. 1895; depends, not upon the verbal clarity of the 
re-en. Sec. 5030, Rev. C. 1907; re-en. Sec. 


particular sentences or paragraphs, butieep, 2d 326 
7532, R. C. M. 1921. Cal. Civ. C. Sec. upon the view to be taken of it in its en-| 
1641. Field Civ. C. Sec. 806. 


tirety. Roecher v. Commercial National ~~ 
Operation and Effect 


The intention of the parties to a deed 
is to be ascertained from the language 
thereof, viewed in its entirety, and not 
as it is presented in particular sentences 
or paragraphs. R. M. Cobban Realty Co. 
v. Donlan, 51 M 58, 65, 149 P 484. 


In the construction of a contract the in- 
tention of the parties at the time of con- 
tracting must be pursued if possible, which 
intention must be gathered from the entire 
instrument and not from particular words 
or phrases or disjointed parts of it and in 
the ascertainment of such intention the 
subject matter of the contract and the pur- 
poses of its execution are material. State 
v. Rosman et al., 84 M 207, 217, 274 P 
850. 


In the construction of a contract its 
language is to be resorted to in the first 
instance, but the conclusion to be reached 


7533. Several contracts—when 


1533 
relating to the same matters, between the same parties, and made as parts 186 P. (2) 883 


Bank, 87 M 570, 582, 289 P 388. 
References 


Cited or applied as section 2206, Civil 
Code, in Ackley v. Phenix Ins. Co., 25 M 
272, 280, 64 P 665; Bickford v. Kirwin, 
30 M 1, 7, 75 P 518; as section 5030, Re- 
vised Codes, in Lyon v. Dailey Copper M. 
& S. Co., 46 M 108, 120, 126 P 931; Brock- 
way v. Blair, 53 M 531, 536, 165 P 455; 
Knapp v. Andrus, 56 M 37, 41, 180 P 908; 
Wing et al. v. Brasher, 59 M 10, 20, 194 
P 1106; State Bank of Darby v. Pew et al., 
59 M 144, 155, 195 P 852; Hsselstyn v. 
Meyer & Chapman State Bk., 63 M 461, 
473, 208 P 910; Emerson-Brantingham I. 
Co. v. Raugstad, 65 M 297, 304, 211 P 305; 
General F. E. Co. v. Northwestern A. S. 
Co., 65 M 371, 211 P 308; Kasun v. Tode- 
vich, 71 M 315, 319, 229 P 714; Union 
Cent. Life Ins. Co. v. Jensen, 74 M 70, 76, 
237 P 518; Brown v. Homestake Explora- 
tion Co., 98 M 305, 39 P 2d 168. 


taken together. Several contracts 


of substantially one transaction, are to be taken together. 


History: En. Sec. 2207, Civ. C. 1895; 
re-en. Sec. 5031, Rev. C. 1907; re-en. Sec. 
7533, R. C. M. 1921. Cal. Civ. C. Sec. 1642. 
Field Civ. C. Sec. 807. 


Operation in General 


Where a note sued on was given in con- 
sideration of the written contracts of the 
payee, made a few days before the date of 
the note, that he would, on or before a 
certain day, purchase or procure a pur- 


chaser for the maker’s interests in certain 
mines at a stated price, and that, if he 
failed so to do, the maker would be ab- 
solved from all liability to convey such 
interests, these contracts were admissible 
under this section, as relating to the same 
matters as the note in suit between the 
same parties, and as parts of substantially 
one transaction. Talbott v. Heinze, 25 M 
4, 8, 63 P 624. 

Where a note is secured by a mortgage 
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of even date the note and mortgage. were 
parts of the same contract under this sec- 
tion, which must be read and construed 
together, thus rendering the fulfillment of 
the entire contract uncertain, and the note 
non-negotiable. Cornish v. Woolverton, 382 
M 456, 470, 81 P 4. 


Where a note, deed, and defeasance were 
all executed at the same time, had refer- 
ence to the same subject-matter, and were 
a part of the same transaction, the deed 
being intended as a mortgage to secure 
the note, the three instruments should be 
construed as one as provided in this sec- 
tion. Bartels v. Davis, 34 M 285, 290, 85 
P 1027. 


A bond, given to secure the payment of 
rent, which was signed after the lease of 
the property had been executed, was not 
nudum pactum, where both instruments 
were executed on the same day, and where 
the bond referred to and made the latter 
instrument a part of it. They must be 
construed as having been executed con- 
temporaneously, and as amounting to one 
instrument. Dodd v. Vucovich, 38 M 188, 
191, 99 P 296. 


Where different writings have relation 
to the same subject-matter, the last refer- 
ring to the others, the intention of the par- 
ties must be ascertained by construing all 
of the writings together as one entire con- 
tract. Lyon v. Dailey Copper M. & S. Co., 
46 M 108, 120, 126 P 931. 


Stipulations in a mortgage are to be 
construed as entering into and becoming a 
part of the note secured thereby, and if 
the two are to be taken together, they 
must be considered together for all pur- 
poses. Union Bank & Trust Co. v. Him- 
melbauer, 56 M 82, 90, 181 P 332. 


Held, under this section, that a deed 
made upon a condition subsequent imposed 
by a separate writing, under the terms 
of which the grantee obligated herself to 
make a stipulated monthly payment to a 
third person, with reversion in favor of 
the grantor, were part of and constituted 
the same transaction, regardless of whether 
they were executed at the same time or 
not. Smith v. Hoffman, 56 M 299, 184 P 
842, 


Several contracts relating to the same 
matter and made as parts of substantially 
the same transaction must be taken to- 
gether for all purposes. United States 
Nat. Bank v. Chappell, 71 M 553, 568, 230 
P 1084. 

Under this section, providing that sev- 
eral contracts relating to the same matter, 
between the same parties, and made as 
parts of substantially one transaction, must 


be taken together, stipulations embodied in | 


a mortgage become a part of the note se- 
curing which it is given even though the 
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note contains no mention of the mortgage. 
Vande Veegaete v. Vande Veegaete, 75 M 
52, 57, 243 P 1082. 


Where preliminary agreements culminat- 
ing in a deed to mortgaged property by 
the mortgagor to the mortgagee were made 
in consideration of the execution and de- 
livery of the deed, the several transactions 
had at the same time must be taken to- 
gether and considered as though all the 
promises, agreements and obligations of 
the parties were contained in a single in- 
strument signed by all the parties; hence 
the fact that the wife of the mortgagor 
did not sign one of the agreements did not 
render the deed invalid, she having been a 
party to the entire transaction, taking part 
therein with full knowledge of all the 
facts. Cooper v. Goble et al., 77 M 580, 
589, 252 P 362. 

' In construing several contracts relating 
to the same subject matter and constitut- 
ing substantially parts of one transaction 
(application for loan from a building and 
loan association, note and mortgage), the 
intention of the parties must be gathered 
from the writings, read together, reviewing 
all their terms, since one clause may mod- 
ify, limit or illuminate another. United 
States Bldg. etc. Assn. v. Gardiner, 87 M 
586, 591, 289 P 555. 

Under this section, all documents signed 
by the parties to a contract of a sale of 
real property, such as promissory note, 
mortgage, etc., are to be considered as 
parts of one transaction and construed to- 
gether. Adamezik et al. v. McCauley et 
al., 89 M 27, 35, 297 P 486. 

Under this section, declaring that sev- 
eral contracts relating to the same matter 
and made as parts of substantially one 
transaction must in their interpretation be 


‘taken together, in a mortgage foreclosure 


suit the mortgagor’s note, the mortgage 
and an assignment of rents and profits de- 
rived from the property during the time 
the indebtedness remained unpaid, were 
constituent parts of one transaction, to be 
considered together for all purposes. 
United States B. & L. Assn. v. Burns, 90 
M 402, 416, 4 P 2d 703. 

Where two writings, one a contract of 
sale of livestock, and the other a letter 
to the buyer, written by the agent of the 
seller, referring to the time of payment, 
were delivered at the same time, they were 
properly considered together in an action 
to recover the purchase price, irrespective 
of the fact that the letter was signed only 
by plaintiff’s agent; the letter having con- 
stituted an offer with reference to the 
time of payment, which was accepted by 
defendant buyer, relied and acted upon by 
the latter, it constituted a part of the con- 
tract of sale. Orem v. Hansen Packing 
Co., 91 M 222, 229, 7 P 2d 546. 
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Reference to Another Contract 


A. contract will not be held to incorpo- 
rate stipulations embodied in another con- 
tract save in so far as the same are specifi- 
cally set forth or identified by reference. 
State Bank of Darby v. Pew et al., 59 M 
144, 151, 195 P 852. 


When Construed Separately 


Where a contractor had obligated him- 
self to construct a water-tight basement 
in a building he had undertaken to erect 
for plaintiff by a bond separate and dis- 
tinct from and without reference to the 
building contract or the plans and specifi- 
-cations furnished by plaintiff’s architect, 
the bond being given about a month after 
- execution of the buliding contract anda 
week later than the bond accompanying 
the latter contract, he was in no position, 
in an action on such special bond, to de- 
fend on the ground that its provisions 
should be construed with reference to the 
building contract, and that having fol- 
lowed the plans and specifications, he was 
relieved from liability thereunder. State 
Bank of Darby v. Pew et al., 59 M 144, 
151, 195 P 852. 


An application to an insurance company 
for a loan “payable at the home office” 
ot the company, requesting interest cou- 
pons to be sent to a certain bank “and 


7534. 


INTERPRETATION 


Interpretation in favor of contract. 


at my risk until payments made are actu- 
ally received by the company at its home 
office,” signed by the applicant, was not 
a contract within the meaning of this sec- 
tion, providing that several contracts re- 
lating to the same matter are to be taken 
together, and therefore refusal to admit it 
to be considered in connection with the 
note and mortgage executed pursuant to 
the application was proper. Dehnert et al. 
v. Union Cent. Life Ins. Co., 74 M 104, 
110," 239) P3773. 

The rule that more than one contract re- 
lating to the same subject matter, between 
the same parties, and made as parts of 
substantially one transaction, must be con- 
strued together has no application in an 
action on a surety bond conditioned to 
pay the amount found to be due under the 
terms of a contract for the sale of state 
timber if the buyer failed to pay, the par- 
ties not being the same and the obligations 
thereunder being entirely separate and dis- 
tinct. State v. American Surety Co. of 
New York, 78 M 504, 515, 255 P 1063. 


References 


‘Cited or applied as section 5031, Revised 
Codes, in Wright Land & Investment Co. 
v. Even et al., 57 M 1, 186 P 681; Leig- 
land v. Rundle L. & A. Co., 64 M 154, 168, 
208 P 1075; Peterson v. Nelson, 77 M 539, 
549, 252 P 368. 


such an interpretation as will make it lawful, operative, definite, reasonable, 


and capable of being carried into effect, if it can be done, without violating |? is ae 


the intention of the parties. 


History: En. Sec. 2208, Civ. C. 1895; 
re-en. Sec. 5032, Rev. C. 1907; re-en. Sec. 
7534, R. C. M. 1921. Cal. Civ. C. Sec. 1643. 
Field Civ. C. Sec. 808. 


Operation and Effect 


If of two constructions one will render 
the contract in question valid and the 
other void, the former should be adopted, 
if it can be done without doing violence to 
the ascertained intention of the parties. 
Finley v. School District No. 1, 51 M 411, 
415, 153 P 1010. 

Of two constructions of a contract, one 
of which will render it valid and the other 
void, the former will be adopted if it can 
be done without violence to the ascertained 
intention of the parties. lLinse v. Zastrow, 
63 M 241, 246, 207 P 119. 

To construe the guaranty as running to 
the bank only, when in fact the bank did 
not have any interest in the note or ac- 
count at the time the guaranty was ex- 
ecuted, would render the guaranty mean- 
ingless, and such a construction will not 
be adopted, unless it is compelled by its 


7 


land 


( 


A contract must receive 7534 
94 P.(2d) 211 


7534 


159 P. 2d 326 


very terms themselves. Schauer v. Mor- 
gan et al., 67 M 455, 467, 216 P 347. 

A contract must receive such an inter- 
pretation as will make it lawful, opera- 
tive, definite, reasonable and capable of 
being carried into effect; it may be ex- 
plained by reference to the circumstances 
under which it was made and the matter 
to which it relates, and ‘however broad 
may be its terms, it extends only to those 
things concerning which it appears that 
the parties intended to contract, particu- 
lar clauses being subordinate to its general 
intent. Custer v. Missoula Public Service 
Co., 91 M 1386, 143, 6 P 2d 131. 

A telegram, “Wire lowest price you will 
sell the 7,000 S. & W. yearling ewes,” and 
an answering telegram, “Lowest price on 
S. & W. yearling ewes eleven fifty this 
subject to immediate acceptance,” held, to- 
gether with custom and usage and sections 
7534, 7537 and 7538, to evidence a complete 
contract for the sale of the sheep, where 
defendant’s offer was accepted within 24 
hours, as against an objection that there 
was no meeting of the minds of the par- 


7 


1535 
131 P.(2d) 485 


ties upon the price to be paid for the 
sheep, in that price could only be de- 
termined upon delivery, and that the offer 
was not accepted immediately. Story v. 
Stanfield, 275 F. 401. 


References 


Cited or applied as section 5032, Revised 
Codes, in Lawson v. Cobban, 38 M 138, 
140, 99 P 128; The Henry O. Shepard Co. 
v. Freeman, 40 M 144, 155, 105 P 484; 
State Bank of Darby v. Pew et al., 59 M 
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144, 155, 195 P 852; McDonald et al. v. 
MeNinch et al., 63 M 308, 313, 206 P 1096; 
Hinerman v. Baldwin et al., 67 M 417, 433, 
215 P 1103; Wandell v. Johnson, 71 M 73, 
77, 227 P 58; Kasun v. Todevich, 71 M 315, 
319, 229 P 714; Union Cent. Life Ins. Co. 
v. Jensen, 74 M 70, 76, 237 P 518; Capital 
F. Corp. v. Metropolitan L. I. Co., 75 M 
460, 465, 243 P 1061; Roecher v. Commer- 
cial National Bank, 87 M 570, 582, 289 P 
388; Whittaker v. United States Fidelity 
& Guaranty Co., 300 F. 129. 


The words of a contract 


are to be understood. in their ordinary and popular sense, rather than 
according to their strict legal meaning, unless used by the parties in a 
technical sense, or unless a special meaning is given to them by usage, 
in which ease the latter must be followed. 


History: En. Sec. 2209, Civ. C. 1895; 
re-en. Sec. 5033, Rev. C. 1907; re-en. Sec. 
7535, R. C. M. 1921. Cal. Civ. C. Sec. 1644. 
Field Civ. C. Sec. 809. 


“Commence Drilling Operations” 


In an action to have an oil and gas 
lease forfeited for failure of the lessee to 
“eommence drilling operations for oil” 
within the time specified in the lease, held 
that the quoted phrase meant the com- 
mencement of actual drilling and not the 
commencement of preliminary work neces- 
sary to such drilling; that evidence that 
the well was not “spudded in” was suffi- 
cient to make out a prima facie case, and 
that therefore the granting of a nonsuit 
was error. Solberg v. Sunburst Oil & Gas 
Co. et al., 73 M 94, 102, 235 P 761. 


“Connected” 


Where, in an action to recover the 
amount of an insurance policy, it appeared 
that the assured had represented in his 
application for the policy that he was not 
in any way connected with the manufac- 
ture or sale of spirituous liquors, the word 
“connected” must be presumed to have 
been used in its popular sense, involving 
the idea of permanency. Collins v. Metro- 
politan Life Ins. Co., 32 M 329, 337, 80 P 
609, 1092. 


“Finance Plan’’ 


In an action to recover the purchase 
price. of merchandise (sewing machines) 
elaimed to have been sold to defendants 
but alleged by them to have been delivered 
on consignment, plaintiff introduced in 
evidence a printed order for the goods ob- 
tained by its agent, which under the sub- 
ject “Terms” contained the words “Finance 
Plan.” Defendants, contending that the 


contract did not contain all the terms 


agreed upon and that the words “Finance 
Plan” rendered the contract ambiguous, 


were permitted to introduce parol evidence 
to explain the term. Held, that the evi- 
dence was properly admitted, in that. the 
meaning of the term is not so free from 
doubt that it may be said, as a matter 
of law, that it furnishes its own interpreta- 
tion. New Home Sewing M. Co. v. Songer 
et. al., 91 M 127, 7 P 2d 238. 


“Firm” 


The word “firm” was used in the will of 
a testator as an equivalent for “Gans & 
Klein,” and had no technical reference to 
the copartnership of Gans & Klein. In re 
Klein’s Estate, 35 M 185, 205, 88 P 798. 


Operation and Effect 


Where there are no technical words in 
a contract, the words must be given their 
ordinary and popular meaning. Frank v. 
Butte & Boulder Mining & Lumber Co., 
48 M 83, 90, 185 P 904. 


“Out of the First Earnings of Its Busi- 
ness, After Deducting Running Expenses” 


A written contract that a loan to a cor- 
poration shall be repaid monthly “out of 
the first earnings of its business, after de- 
ducting running expenses” does not create ° 
a general liability on the part of the com- 
pany, to be paid after a reasonable time, 
but makes the indebtedness payable out — 
of a special fund, consisting of the net 
proceeds, as rapidly as they accumulate. 
Frank v. Butte & Boulder Mining & Lum- 
ber Co., 48 M 83, 90, 135 P 904. 


“Spudding In” 


The terms “spudding in” of an oil well 
as understood by oil operators, and “com- 
mence drilling operations,” used in an oil 
lease, denote the first movement of the 
drill in penetrating the ground. Solberg 
v. Sunburst Oil & Gas Co. et al., 73 M 94, 
102, 235 P 761. 
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“Vacation” 


Under a partnership providing for a six 
weeks’ vacation for each member of the 
firm without deduction from the income, 
held that “vacation” means absence from 
any cause and therefore included absence 
on account of sickness. Kettlekamp et al. 
v. Watkins et al., 70 M 391, 397, 225 P 
1003. 


7536. Technical words. 


INTERPRETATION 


7536-7538 


References 


Cited or applied as section 2209, Civil 
Code, in Cambers v. Lowry, 21 M 478, 480, 
54 P 816; Harris v. Root, 28 M 159, 166, 
72 P 429; Hill Cattle Corporation v. Kil- 
lorn et al., 79 M 327, 341, 256 P 497; Sut- 
ton v. Masterson, 86 M 530, 284 P 264; 
Brown v. Homestake Exploration Co., 98 
M 305, 39 P 2d 168. 


Technical words are to be interpreted as 


usually understood by persons in the profession or business to which they 
relate, unless clearly used in a different sense. 


History: En. Sec. 2210, Civ. C. 1895; 
re-en. Sec. 5034, Rev. C. 1907; re-en. Sec. 
7536, R. C. M. 1921. Cal. Civ. C. Sec. 
1645. Field Civ. C. Sec. 810. 


Operation and Effect 


Witnesses who are qualified may testify 
as to the meaning of the following words 
in a mining lease: “There shall be no ores 
stoped, except at the three hundred foot 
level, and all ores shall be extracted from 


7537. Law of place. 


place where it 1s made. 


History: En. Sec. 2211, Civ. C. 1895; 
re-en. Sec. 5035, Rev. C. 1907; re-en. Sec. 
7537, R. C. M. 1921. Cal. Civ. C. Sec. 1646. 
Field Civ. C. Sec. 811. 


Operation and Effect 


The lease was not void for failing to 
designate the time and place for a division 
of the crops provided for, since under this 
section, any uncertainty in that respect 
was determinable by the custom or usage 
observed in the vicinity in the light of the 
surrounding facts and circumstances bear- 
ing upon the transaction. McDonald et al. 
v. McNinch et al., 63 M 308, 314, 206 P 
1096. 


A contract of life insurance made in this 
state between one of its residents and a 
foreign company is governed by the laws 
of this state. Capital F. Corp. v. Metro- 


7538. Contracts explained by circumstances. : 
plained by reference to the circumstances under which it was made and ° 


the matter to which it relates. 


History: En. Sec. 2212, Civ. C. 1895; 
re-en. Sec. 5036, Rev. C. 1907; re-en. Sec. 
7538, R. C. M. 1921. Cal. Civ. C. Sec. 1647. 
Field Civ. C. Sec. 812. 


Operation and Effect 


Where there is ambiguity in a contract, 
it is open, under this section and section 
7527, to interpretation, by the aid of evi- 


the drifts, raises, or winzes.” Cambers v. 
Lowry, 21 M 478, 480, 54 P 816. 


A. court cannot take judicial notice of 
the meaning of technical words; such 
words are to be interpreted as usually un- 
derstood by persons in the profession or 
business to which they relate, unless used 
in a clearly different sense than the tech- 
nical one. Lehrkind v. McDonnell, 51 M 
343, 353, 153 P 1012. 


A contract is to be interpreted according to the 
law and usage of the place where it is to be performed; or, if it does not 
indicate a place of performance, according to the law and usage of the 


politan L. I. Co., 75 M 460, 464, 243 P 
1061. 

Id. The validity of an assignment must 
be determined by the law of the place of 
assignment. 

A telegram, “Wire lowest price you will 
sell the 7,000 S. & W. yearling ewes,” and 
an answering telegram, “Lowest price on 
S. & W. yearling ewes eleven fifty this 
subject to immediate acceptance,” held, 
together with custom and usage and sec- 
tion 7534, this section and 7538, to evi- 
dence a complete contract for the sale of 
the sheep, where defendant’s offer was ac- 
cepted within 24 hours, as against an ob- 
jection that there was no meeting of the 
minds of the parties upon the price to be 
paid for the sheep, in that price could only 
be determined upon delivery, and that the 
offer was not accepted immediately. Story 
v. Stanfield, 275 F. 401. 


A contract may be ex-| 


7536 
159 P. 2d 326 


eed 


37 
146 P.(2d) 155 


38 
at p.(2d) 224 


(7538 
104 P. (2a) 5 


dence aliunde, so as to give effect to tuo, 
mutual intention of the parties to it at 
the time it was made. Butte Water Co. v. 
City of Butte, 48 M 386, 397, 138 P 195. 

Evidence explanatory of the circum- 
stances leading up to the making of a 
written contract of sale, as well as of the 
conversation had between the defendant 
and plaintiff’s agent at the time it was 


RTO 


7538 
146 P.(2d) 155 


7939 


made, is admissible under this section. 
National Cash Register Co. v. Wall, 58 M 
60, 62, 190 P 135. 

The lease was not void for failing to 
designate the time and place for a divi- 
sion of the crops provided for, since under 
the preceding section, any uncertainty in 
that respect was determinable by the cus- 
tom or usage observed in the vicinity in 
the light of the surrounding facts and cir- 
cumstances bearing upon the transaction. 
McDonald et al. v. McNinch et al., 63 M 
308, 315, 206 P 1096. 

While in the interpretation of a con- 
tract, the language of which is ambiguous 
and uncertain, the attending circumstances 
may be examined to determine its proper 
construction, this may not be done where 
its language is clear and unambiguous, 
Berne v. Stevens, 67 M 254, 259, 215 P 803. 

In an action by the payee of a promis- 
sory note against the maker, it was a valid 
defense that the note was delivered upon 
the condition that the maker should not 
be held liable thereon, pursuant to a writ- 
ten agreement between the parties, and in 
support of the plea evidence of the cir- 
cumstances leading up to the making of 
the agreement and resulting in the deliv- 
ery of the note, was admissible. United 
States Nat. Bank v. Chappell, 71 M 553, 
566, 230 P 1084. 

The minutes of a meeting of the board 
of directors of a corporation attested as 
correct by its president, plaintiff in an ac- 
tion on the corporation’s note against in- 
dorsers thereon, acquired by plaintiff after 
maturity, tending to show that plaintiff 
knew that when the indorsements were 
made defendants indorsed as representa- 
tives of various farmers’ associations and 
not in their individual capacities, were ad- 
missible in support of the defense dis- 
claiming personal responsibility for its pay- 
ment. Anderson v. Border et al., 75 M 
516, 529, 244 P 494. 
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A contract must receive such an inter- 
pretation as will make it lawful, operative, 
definite, reasonable and capable of being 
carried into effect; it may be explained 
by reference to the circumstances under 
which it was made and the matter to 
which it relates, and however broad may 
be its terms, it extends only to those 
things concerning which it appears that 
the parties intended to contract, particu- 
lar clauses being subordinate to its general 
intent. Custer v. Missoula Public Service 
Co., 91 M 136, 143, 6 P 2d 131. 

A telegram, “Wire lowest price you will 
sell the 7,000 S. & W. yearling ewes,” and 
an answering telegram, “Lowest price on 
S. & W. yearling ewes eleven fifty this 
subject to immediate acceptance,” held, to- 
gether with custom and usage and sections 
7534, 7537 and this section, to evidence 
a complete contract for the sale of the 
sheep, where defendant’s offer was ac- 
cepted within 24 hours, as against an ob- 
jection that there was no meeting of the 
minds of the parties upon the price to be 
paid for the sheep, in that price could only 
be determined upon delivery, and that the 
offer was not accepted immediately. Story 
v. Stanfield, 275 F. 401. 

References 

Cited or applied as section 5036, Revised 
‘Codes, in Lawson v. Cobban, 38 M 138, 
141, 99 P 128; Lyon v. Dailey Copper M. 
& S. Co., 46 M 108, 120, 126 P 931; Lehr- 
kind v. McDonnell, 51 M 343, 353, 153 P 
1012; Brockway v. Blair, 53 M 531, 536, 
165 P 455; State Bank of Darby v. Pew et 
al, 59 M 144, 155, 195 P 852; Emerson- 
Brantingham I. Co. v. Raugstad, 65 M 297, 
304, 211 P 305; General F. E. Co. v. North- 
western A. S. Co., 65 M 371, 211 P 308; 
Peterson v. Nelson, 77 M 539, 252 P 368; 
Musselshell Valley F. & L. Co. v. Cooley, 
86 M 276, 293, 283 P 213; Brown v. Home- 
stake Exploration Co., 98 M 305, 39 P 2d 
168, 


7539. Contract restricted to its evident object. However broad may 


7539 
118 P.(2d) 382) 


7539 
146 P.(2d) 155 


be the terms of a contract, it extends only to those things concerning which 
it appears that the parties intended to contract. 
History: En. Sec. 2213, Civ. C. 1895; 


re-en. Sec. 5037, Rev. C. 1907; re-en. Sec. 
7539, R. C. M. 1921. Cal. Civ. C. Sec. 1648. 
Field Civ. C. Sec. 813. 


Operation and Effect 


A contract must receive such an inter- 
pretation as will make it lawful, operative, 
definite, reasonable and capable of being 
carried into effect; it may be explained 
by reference to the circumstances under 
which it was made and the matter to which 
it relates, and however broad may be its 
terms, it extends only to those things con- 
cerning which it appears that the parties 


intended to contract, particular clauses be- — 
ing subordinate to its general intent. Cus- 
ter v. Missoula Public Service Co., 91 M 
136, 143, 6 P 2d 131. 


References. 


Cited or applied as section 5037, Revised 
Codes, in Butte Water Co. v. City of Butte, 
48 M 386, 397, 138 P 195; Sutherland v. 
Green, 49 M 379, 383, 142 P 636; State 
Bank of Darby v. Pew et al., 59 M 144, 
155, 195 P 852; Comerford v. United 
States F. & G. Co., 59 M 243, 259, 196 P 
984; Emerson-Brantingham I. Co. v. Raug- 
stad, 65 M 297, 304, 211 P 305; General 
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F. E. Co. v. Northwestern A. S. Co., 65 M 
371, 211 P 308; Solberg v. Sunburst Oil 
& Gas Co. et al., 73 M 94, 102, 235 P 761; 


7540. 
rely. 


INTERPRETATION 


7540-7542 


Peterson v. Nelson, 77 M 539, 252 P 368; 
American Surety Co. v. Butler et al., 
584, 592, 284 P 1011. 


Interpretation in sense in which promisor believed promisee to, 
If the terms of a promise are in any respect ambiguous or uncertain, it. 


86 M 


he 


must be interpreted in the sense in which the promisor believed, at the iin ee 


of making it, that the promisee understood it. 


History: En. Sec. 2214, Civ. C. 1895; 
re-en. Sec. 5038, Rev. C. 1907; re-en. Sec. 
740, Ro CG.2M. 1921. Cal... Civ. C.. Sec. 
1649. Field Civ. C. Sec. 814. 


Operation and Effect 


Where the attendant facts and circum- 
‘stances in the making of an agreement 
are resorted to as an aid to an understand- 
ing of it, no greater burden rests upon the 
promisor than to show by a preponderance 
of the evidence that the promisee under- 
stood it as the promisor believed he un- 
derstood it. Blankenship v. Decker, 34 M 
292, 300, 85 P 1035. 

Where a written contract appears on its 
face to be uncertain and ambiguous, re- 
sort to parol testimony may be had in aid 
of its interpretation; and under that rule, 
held, in an action for breach of a contract 


7541. 


History: En. Sec. 2215, Civ. C. 1895; 
re-en. Sec. 5039, Rev. C. 1907; re-en. Sec. 
7541, R. C. M. 1921. Cal. Civ. C. Sec. 1650. 
Field Civ. C. Sec. 815. 


Mutuality as to Each Covenant Not Re- 
quired 


Generally it is not essential that each 
covenant of agreement of the lessor in an 
oil lease shall be supported by specific 
reciprocal covenant or agreement by the 
lessee, it being sufficient if the contract 
contain mutual obligations binding upon 
both parties, and that the lessee could sur- 


7542. Contract—partly written 
control. 


Particular clauses subordinate to general intent. 
clauses of a contract are subordinate to its general intent. 


of lease of oil and gas lands, providing, 
inter alia, for the drilling of exploratory 


p.(2a) 219 


104 P.(2d) 5, 6 


7540 
146 P.(2d) 155° 


wells “to such number and extent as the ee 9 Pp. 2d 326 


premises will admit of,” thus rendering the | 
contract ambiguous as to the number of 
wells to be drilled, that parol testimony 
was admissible to show the parties’ under- 
standing of the clause when the contract 
was entered into. Brown v. Homestake 
Exploration Co., 98 M 305, 39 P 2d 168. 


References 


Cited or appled as section 5038, Revised 
Codes, in Lyon v. Dailey Copper M. & S. 
Co., 46 M 108, 120, 126 P 931; Brockway 
v. Blair, 53 M 531, 536, 165 P 455; 
Schauer v. Morgan et al., 67 M 455, 467, 


216 P 347; New Home Sewing M. Co. v. 


Songer et al., 91 M 127, 1385, 7 P 2d 238. 


Partieniee | 


754 


vey, 


(2d) 210 


7541 
104 P. (2d) 5 
render it “upon payment of $............ PARES § on 


7541 
was not void for want of mutuality in 118 P.(2d) 382 


this respect, the other provisions of the _ 


contracts being wholly independent of it { eth 2d 326 


and enforceable. Hinerman v. Baldwin et 
al., 67 M 417, 433, 215 P 1103. 


References 


Cited or applied as section 5039, Revised 
Codes, in Wright Land & Investment Co. 
v. Even et al., 57 M 1, 186 P 681; Mce- 
Daniel v. Hager-Stevenson Oil Co., 75 M 
356, 243 P 582; Custer v. Missoula Public 
Service Co., 91 M 136, 143, 6 P 2d 131. 


mm Ae 


and partly printed—written parts 7512 


Where a contract is partly written and partly printed, or where 


part of it is written or printed under the special directions ‘of the parties, 
and with a special view to their intention, and the remainder is copied from 
a form originally prepared without special reference to the particular parties 
and the particular contract in question, the written parts control the 
printed parts, and the parts which are purely original control those which 
are copied from a form. And if the two are absolutely repugnant, the 
latter must be so far disregarded. 
History: En. Sec. 2216, Civ. C. 1895; 
re-en. Sec. 5040, Rev. C. 1907; re-en. Sec. 


7542, R. C. M. 1921. Cal. Civ. C. Sec. 1651. 
Field Civ. C. Sec. 816. 


Operation and Effect 


Held in an action to enforce the cancella- 
tion of an oil and gas lease and to recover 
damages for refusal to cancel, that a writ- 
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94 P. 


(2d) 210 


7548 
aa P.(2d) 210 | 
7543 

104.P. (2a) 5 


7543 | 
118 P.(2d) 382) 


| 
1045 / 
439 P. 2d 326, 


7544 

94 P.(2d) 211 | 
1544 | 
118 P.(2d) 382 


7544 | 
159 P. 2d 326 | 


545 
aa P.(2d) 211 


7545 7 
99 P.(2d) 221 

545 
aw P.(2d) 5, 6 


r * 
. T5A5 
- 181 P.(2d) 485 


7545 | 
159 P. 2d 326° 


7543-7545 


ten paragraph therein, providing that in 
the event a well was not commenced with- 


‘in the time limit mentioned in the lease, the 


instrument should be null and void, was con- 
trolling as against a printed one under 
which, if the operations were not com- 
menced within that time the lessor should 
pay two dollars per acre for each addi- 
tional year commencement of drilling was 
delayed, and that demurrer to the com- 
plaint was improperly sustained. Daley 
et al. v. Torrey, 69 M 599, 223 P 498. 


7543. Repugnancies—how reconciled. Repugnancies in a 
must be reconciled, if possible, by such an interpretation as will give some 
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Where a contract is partly written and 
partly printed and the two are inconsist- 
ent, the former controls the latter. New 
Home Sewing M. Co. v. Songer et al., 91 M 
127, 134, 7 P 2d 238. 


References 


Cited or applied as section 2216, Civil 
Code, in Bickford v. Kirwin, 30 M 1, 6, 
75 P 518; as section 5040, Revised Codes, 
in Wright Land & Investment Co. v. Even 
et al., 57 M 1, 186 P 681. 


contract 


effect to the repugnant clauses, subordinate to the general intent and 


purpose of the whole contract. 


History: En. Sec. 2217, Civ. C. 1895; 
re-en. Sec. 5041, Rev. C. 1907; re-en. Sec. 
7543, BR. C. M: 1921. Cal. Civ, 'C. Sec: 
1652. Field Civ. C. Sec. 817. 


Operation and Effect 


This section is a rule of interpretation 
rather than of construction. Butte Water 
Co. v. City of Butte, 48 M 386, 397, 138 
Pago. 


1544. 


parties, are to be rejected. 


History: En. Sec. 2218, Civ. C. 1895; 
re-en. Sec. 5042, Rev. C. 1907; re-en. Sec. 
7544, R. C. M. 1921. Cal. Civ. C. Sec. 
1653. Field Civ. C. Sec. 818. 


1545. 


Inconsistent words rejected 
wholly inconsistent with its nature, 


References 
Cited or applied as section 2217, Civil 


Code, in Ackley v. Phenix Ins. Co., 25 M .- . 


272, 281, 64 P 665; as section 5041, Revised 


Codes, in Wright Land & Investment Co. 


v. Even et al., 57 M 1, 186 P 681; Cook- 
Reynolds Co. v. Wilson, 67 M 147, 154, 214 
P 1104. 


. Words in a contract which are 
or with the main intention of the 


Operation and Effect 

Under this section where a word ap- 
pears in a contract which is meaningless 
in the connection in which it is employed, 
it must be disregarded in the interpreta- 
tion of the writing. Kasun v. Todevich, 71 
M 315, 319, 229 P 714. 


Words to be taken most strongly against whom. In cases of 


uncertainty not removed by the preceding rules, the language of a contract 
should be interpreted most strongly against the party who caused the 
uncertainty to exist. The promisor is presumed to be such party; except 


in a contract between a public officer or body, as such, and a private. 


party, in which it is presumed that all uncertainty was caused by the 


private party. 

History: En. Sec. 2219, Civ. C. 1895; 
re-en. Sec. 5043, Rev. C. 1907; re-en. Sec. 
7545, R. C. M. 1921. Cal. Civ. C. Sec. 1654. 
Field Civ. C. Sec. 819. 


Operation and Effect 


Where the evidence tends to. prove that 
the promisee wrote the agreement and se- 
lected the terms thereof, the presumption 
under this section gives way to the con- 
trary one that the latter caused the un- 


certainty, and the burden rests on him to. 


remove it. Blankenship v. De¢ker, 34 M 
292, 301, 85 P 1035. 


NTS, 


Under this rule, answers to questions in . 
an application for life insurance as to the 
prior health of the applicant were repre- 
sentations, and not warranties. Pelican v. 
Mutual Life Ins. Co., 44 M 277, 288, 119 P 
See Mutual Life Ins. Co. v. Hilton- 
Green, 211 Fed. 31, 34. 

Where, after applying the ordinary rules 
oi construction, any uncertainty remains 
in the terms and expressions employed in 
a contract, they must be construed most 
strongly against the party who drew it 
up—in this instance an attorney at law. 
Lyon v. Dailey Copper M. & S. Co., 46 M 
108, 121, 126 P 931. 
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When a school board had provided in its 
rules that, in case a teacher resigns or is 
dismissed before the end of the school 
year, her compensation shall be “for only 
the actual time in: service,’ the language 
being that of the board, any uncertainty 
in it must be construed most strongly 
against the board in a controversy with 
it by a teacher on a claim for compensa- 
tion. Finley v. School District No. 1, 51 
M 411, 414, 153 P 1010. 


Where defendant in offering employ- 
ment to plaintiff by letter and subse- 
quently in employing him stated orally 
that he would give him work “the year 
round” at a compensation of $75 a month, 
the burden of removing any uncertainty 
‘as to the meaning of the term “the year 
round’ was upon defendant as the party 
-who by its use caused the uncertainty to 
exist, and his failure to do so warranted 
the jury in finding that the employment 
was to be from the beginning to the end 
of the contract year. Weir v. Ryan, 68 M 
336, 339, 218 P 947. 


The language of an undertaking on ap- 
peal must be interpreted most strongly 
against the sureties and upon them rests 
the burden of explaining or removing 


INTERPRETATION 


75946-7548 


whatever uncertainty exists therein. Ka- 
sun v. Todevich, 71 M 315, 318, 229 P 714. 
_If the provisions of contracts (promis- 
sory note and mortgage securing it) pre- 
pared by plaintiff in a foreclosure suit are 
uncertain they must be most strongly con- 
strued against him, under this section, he 
having caused the uncertainty to exist. 
United States Bldg. etc. Assn. v. Gardiner, 
87 M 586, 591, 289 P 555. 


References 


Cited or applied as section 2219, Civil 
Code, in Bickford v. Kirwin, 30 M 1, 7, 
75 P 518; as section 5048, Revised Codes, 
in Wright Land & Investment Co. v. Even 
et al., 57 M 1, 186 P 681. 

Cited or applied as section 5043, Revised 
Codes, in Mutual Life Ins. Co. v. Hilton- 
Green, 211 Fed. 31, 34; McDonald et al. v. 
MeNinch et al., 63 M 308, 314, 206 P 1096; 
Daley et al. v. Torrey, 69 M 599, 602, 223 
P 498; State v. Pondera Valley State Bank 
et al., 77 M 1, 6, 248 P 207; Hill Cattle 
Corporation v. Killorn et al., 79 M 327, 341, 
256 P 497; Sutton v. Masterson, 86 M 530, 
284 P 264; New Home Sewing M. Co. v. 
Songer et al., 91 M 127, 135, 7 P 2d 238; 
Brown v. Homestake Exploration Co., 98 
M 305, 39 P 2d 168. 


7546. Reasonable stipulations—when implied. Stipulations which are 
necessary to make a contract reasonable, or conformable to usage, are: 
implied, in respect to matters concerning which the contract manifests no 


contrary intention. 


History: En. Sec. 2220, Civ. C. 1895; 
re-en. Sec. 5044, Rev. C. 1907; re-en. Sec. 
7546, RB. C. M. 1921. Cal. Civ. C. Sec. 1655. 
Field Civ. C. Sec. 820. 


References 


Whittaker v. United States Fidelity & 
Guaranty Co., 300 F. 129. 


7547. Necessary incidents implied. All things that in law or usage 


are considered as incidental to a contract, or as necessary to carry it into 


effect, are implied therefrom, unless some of them are expressly mentioned | 


therein, when all other things of the same class are deemed to be excluded. 


History: En. Sec. 2221, Civ. C. 1895; 
re-en. Sec. 5045, Rev. C. 1907; re-en. Sec. 
7547, R. C. M. 1921. Cal. Civ. C. Sec. 1656. 
Field Civ. C. Sec. 821. 


Operation and Effect 


A lease of agricultural lands which did 
not impose upon either party the work of 
preparing them for crops or provide who 
should furnish seed, bear the expense of 
harvesting, extra help, ete., was not void 
for uncertainty, it being implied under 


were to have possession for the purpose 
of producing crops, that they were to do 
these things. McDonald et al. v. McNinch 
et al., 63 M 308, 313, 206 P 1096. 

Where a deed to a tract of farm land 
expressly conveyed a water right sufficient 
in amount to irrigate the acreage sold, all 
other rights theretofore used in connection 
with the land were impliedly excluded, and 
did not pass under the general appur- 
tenance clause in the deed. Lensing v. 


7546 mn 
146 P.(2d) 155 


7547 
146 P.(2d) 155 


Day & Hansen Security Co., 67 M 382, 385, ea 


215 P 999. 7 
ests: HG (2d) 191 


7548. Time of performance of contract. If no time is specified for... 
the performance of an act required to be performed, a reasonable time is 137 P.(2d) 663 
allowed. If the act is in its nature capable of being done instantly—as, for 
example, if it consists in the payment of money only—it must be performed 
immediately upon the thing to be done being exactly ascertained. 
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this section from the fact that the lessees 


T549 


History: En. Sec. 2222, Civ. C. 1895; 
re-en. Sec. 5046, Rev. C. 1907; re-en. Sec. 
7548, R. C. M. 1921. Cal. Civ. C. Sec. 1657. 
Field Civ. C. Sec. 822. 


Complaint—Allegation as to Time of 
Payment 


Where a contract is wholly silent as to 
the time of performance and contains no 
statement from which any particular time 
may be inferred, a complaint based there- 
on is insufficient unless it alleged that 
the contract was to be performed within 
a reasonable time; however, a promise to 
perform (make payment) when convenient 
is construed as a promise to do so within 
a reasonable time. Evankovich v. How- 
ard Pierce, Inc., 91 M 344, 351, 8 P 2d 
653. 


Id. In order to state a cause of action 
for the breach of a contract calling for 
payment within a reasonable time, the 
complaint must allege a time of perform- 
ance so that it may appear what relation 
time bore to the alleged breach of duty 
and that the cause of action had accrued 
before the commencement of suit. 


Operation in General 


Failure of a contract for the develop- 
ment of mining claims to provide a speci- 
fied time within which defendants should 
begin operations and prosecute the work 
of development to completion is alone in- 
sufficient to void the contract, since un- 
der this section, they were allowed a rea- 
sonable time within which to do the acts 
required. Lee v. Lee Gold Mining Co. et 
al., 71 M 592, 602, 230 P 1091. 


7549. Time—when of essence. 
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Id. Where purchasers of an interest in 
mining property agreed to develop the 
property and proceeded to do so at once 
and continued doing so until an action 
was commenced by the owner to cancel the 
contract upon the ground, among others, 
that it did not provide a specified time 
within which operations should be begun 
and prosecuted to completion, plaintiff was 
not in a position to complain on the latter 
ground. 

Where one buys personal property at a 
stipulated price and no time of payment 
is agreed upon, the law fixes the time of 
delivery as the time of payment, and the 
rule declared by this section that if no 
time is specified for the performance of 
an act, a reasonable time for performance 
is allowed, had no application. Buxyden-v. 
Elling State Bank, 76 M 24, 36, 245°™P 958. . 

Where no time is specified for the per- 
formance of an act required to be done 
by a contract, a reasonable time therefor 
is allowed, under this section. Orem v. 
Hansen Packing Co., 91 M 222, 231, 7 P 2d 
546. 

Where under an executed oral agree- 
ment the terms of an oil and gas lease 
were modified to the extent of granting 
an indefinite extension of time of payment 
of delay rentals by the lessee, the latter 
had a reasonable time within which to 
make payment. Griffith v. Cedar Creek 
Oil & Gas Co., 91 M 553, 559, 8 P 2d 1071. 


References 
Cited or applied as section 5046, Revised 
Codes, in State ex rel. Western A. & I. 


Co. v. District Court, 55 M 330, 335, 176 
P 613. 


Time is never considered as of the 


essence of a contract, unless by its terms expressly so provided. 


History: En. Sec. 2223, Civ. C. 1895; 
re-en. Sec. 5047, Rev. C. 1907; re-en. Sec. 
7549, R. C. M. 1921. Field Civ. C. Sec. 823. 


Duty of Court When Time is of Essence 


When the provision that time is of the 
essence of the contract is included in the 
contract, it is the duty of courts to carry 
out the intention of the parties by giving 
effect to that provision; for to ignore or 
circumvent it when deliberately written 
into a contract by the parties, or by any 
sort of construction to nullify its effects, 
igs to make a new contract for the parties, 
different from the one which they them- 
selves constructed—something even a court 
of equity is not authorized to do. Fratt 
v. Daniel-Jones Co., 47 M 487, 496, 133 P 
700. 

Id. Courts will not undertake to make 
contracts for parties different from those 
which the parties themselves intended, 
but. will enforce a provision making time 


of the essence of a contract, unless the 
party for whose benefit it was inserted 
has waived it or is estopped to insist upon 
its enforcement, or performance has been 
prevented by intervening circumstances 
sufficient to relieve the party from the 
performance of any other provision of the 
contract. . 


Effect of Breach of Provision Relative 
to Time 


Where a contract of sale provides that 
the vendor shall. have the right to declare 
it at an end, upon failure by the vendor 
to make payment on‘a date fixed, time be- 
ing expressly made of the essence of the 
contract, breach by the vendee does not 
ipso facto terminate the agreement, but 
an election is necessary on the part of the 
vendor requiring some sort of notice on his 


part to make the provision effective. 


Fratt v. Daniel-Jones Co., 47 M 487, 499, 
183 P 700. 
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Oral Evidence not Admissible to Show 
Time to be of Essence 


Where a contract for the sale of sheep 
was silent as to time being of the essence 
of the contract, it was error to permit oral 
evidence that such was nevertheless the 
intention of the parties. Curtis v. Par- 
ham, 49 M 140, 144, 140 P 511. 

Validity 

Neither the provision making time of 
the essence of a contract of sale, nor the 
contract containing such a provision, is in- 
valid as against positive law or public pol- 
icy. Fratt v. Daniel-Jones Co., 47 M 487, 
496, 133 P 700. 


When Time is of the Essence 


Where an oral contract was made to sell 
real property, and suit was brought by the 
vendee for specific performance, the court 
could not say, according to the facts of 
the case, that time was of the essence of 
the agreement. Stevens v. Trafton, 36 M 
520, 529, 93 P 810. 

Under a contract of sale, by the terms 
of which failure to pay an instalment of 
the purchase price ends the contract, time 
being expressly declared of the essence of 
it, notice that an instalment has fallen 
due is not required, and therefore a claim 


7550. When joint and several. 
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that plaintiff was guilty of laches because 
of delay in giving it had no merit. Fratt 
v. Daniel-Jones Co., 47 M 487, 498, 133 P 
700. 

Under this section, but one subject is 
open to discussion, and that is not what 
the parties may have intended to say, but 
what they did say in their contract. It 
is true, of course, that no set form or ar- 
rangement of words is necessary, but the 
contract must, upon its face, convey the 
meaning that time shall be of the essence. 
Curtis v. Parham, 49 M 140, 144, 140 P 511. 

Held, that an oil and gas lease is merely 
an option contract, that time is of its es- 
sence even though a stipulation to that ef- 
fect is absent from the writing, and that 
failure of the lessee to act promptly ren- 
ders his rights subject to termination at 
the election of the lessor. Thomas v. 
Standard Development Co., 70 M 156, 172, 
224 P 870. 


References 


Cited or applied as section 5047, Revised 
Codes, in Tuttle v. Pacific Mutual Life 
Ins. Co., 58 M 121, 190 P 993; Krause v. 
Insurance Co. of North America, 73 M 169, 
176, 235 P 406; Burden v. Elling State 
Bank, 76 M 24, 36, 245 P 958. 


Where all the parties who unite in,a 


promise receive some benefit from the consideration, whether past or 


present, their promise is presumed to be joint and several. 
History: En. Sec. 2224, Civ. C. 1895; re-en. Sec. 5048, Rev. C. 1907; re-en. Sec. 7550, 


R. C. M. 1921. Cal. Civ. C. Sec. 1659. 


Field Civ. C. Sec. 824. 


7551. Same—in singular number. A promise, made in the singular 
number, but executed by several persons, is presumed to be joint and 


several. 


History: En. Sec. 2225, Civ. C. 1895; re-en. Sec. 5049, Rev. C. 1907; re-en. Sec. 7551, 


R. C. M. 1921. Cal. Civ. C. Sec. 1660. 


Field Civ. C. Sec. 825. 


7552. Executed and executory contracts defined. An executed contract 7552 
is one, the object of which is fully performed. All others are executory. 


History: En. Sec. 2226, Civ. C. 1895; 
re-en. Sec. 5050, Rev. C. 1907; re-en. Sec. 
7552, R. C. M. 1921. Cal. Civ. C. Sec. 1661. 
Field Civ. C. Sec. 826. 


References 


Griffiths v. Thrasher, 95 M 210, 221, 
26 P 2d 995. 
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Section 7553. What is unlawful. 


7554. Certain contracts unlawful. 
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7562.1. 


Agreements concerning confession of judgment, acceptance of service, 


entry of default in contract to pay money are void and illegal. 
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That is not lawful which is: 


1. Contrary to an express provision of law; 
2. Contrary to the policy of express law, though not expressly pro- 


hibited; or, 


3. Otherwise contrary to good morals. 


History: En. Sec. 2240, Civ. C. 1895; 
re-en. Sec. 5051, Rev. C. 1907; re-en. Sec. 
7553, R. C. M. 1921. Cal. Civ. C. Sec. 1667. 
Field Civ. C. Sec. 827. 


Contract Limiting Liability for Loss of 
Baggage Valid 

A contract by a railway company with 
a passenger, limiting the liability of the 
carrier to one hundred dollars for loss of 
baggage, is valid. Rose v. Northern Pa- 
cific Ry. Co., 35 M 70, 78, 88 P 767. 


Contract to Increase Taxable Property 
is not Illegal 

Held, that a contract between a board 
of county commissioners and an individual 
under which the latter agreed to furnish 
the board information which would enable 
the placing of a large amount of property 
on the assessment-roll which had escaped 
taxation is one which affects the public 
welfare beneficially, not adversely, and is 
therefore not void as against public policy. 
Simpson v. Silver Bow County, 87 M 83, 
88, 285 P 195. 

Contract to Suppress the Investigation 
of a Criminal Offense is Illegal 


A contract which tends to suppress the 
investigation of a criminal offense is ille- 
gal, even though it does not amount to 
compounding of a felony, for the reason 
that it is contrary to good morals and pub- 
lic policy. Portland Cattle Loan Co. v. 
Featherly, 74 M 531, 547, 241 P 322. 


Determination of Fees by Probate Judge 
Not Contrary to Public Policy 


A contract between an attorney and the 
administratrix under which the amount of 
the fees to which the former should be en- 
titled for services rendered to the latter 
in her representative capacity was to be 
determined by the judge of the probate 
court, was not void as against public pol- 
icy on the ground that it contemplated the 
doing of an extrajudicial or unlawful act 
by the judge. Fitzgerald v. Eisenhauer, 
62 M 582, 592, 206 P 685. 


Lawful Contracts Void When Object Be- 
comes Unlawful 


A contract under which defendant was 
granted the right to use a patented process 
for dealcoholizing malt beverages which 
was lawful when it was first entered into, 
became unlawful when the prohibition law 
took effect (December 31, 1918), and was 
void thereafter in so far as it remained ex- 
ecutory, thereby depriving plaintiff patent 
owner of his remedy to recover under a 
clause of the contract providing that in ad- 
dition to a certain royalty per barrel of 
beverage manufactured, defendant should 
pay for the use of the process not less 
than $500 per year for three years from and 
after December 18, 1917. Baltimore Process 
Co. v. Red Lodge B. Co., 66 M 407, 409, 
213 P 798. 


Operation and Effect 


Contract relied upon was held to be con- | 
trary to this section and void. Glass v. 
Basin & Bay State Min. Co., 31 M 21, 31, 
77 P 302. 

A contract made by a board of county 
commissioners, a few weeks before the ex- 
piration of its term of office, and upon the 
expiration of a prior contract, for county 
printing for the two succeeding years, is 
valid in the absence of fraud or bad faith 
in the making. Picket Pub. Co. v. Board of 
County Commrs., 36 M 188, 194, 195, 92 
P 524. 

A failure to perform an act imposed by 
law as an absolute duty is an unlawful 
omission. Conway v. Monidah Trust, 47 
M 269, 278, 132 P 26. 


References 


Cited or applied as section 2240, Civil 
Code, in Finlen v. Heinze, 28 M 548, 566, 
73 P 123; as section 5051, Revised Codes, 
in Spaulding v. Maillet, 57 M 318, 326, 188° 
P 377; Biering et al. v. Ringling, 74 M 176, 
196, 240 P 829. 


7554. Certain contracts unlawful. All contracts which have for their 


object, directly or indirectly, to exempt any one from responsibility for 
his own fraud, or for wilful injury to the person or property of another, 
or violation of law, whether wilful or negligent, are against the policy of 
the law. 


History: En. Sec. 2241, Civ. C. 1895; re-en. Sec. 5052, Rev. C. 1907; re-en. Sec. 7554, 
R. C. M. 1921. Cal. Civ. C. Sec. 1668. Field Civ. C. Sec. 828. 
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Operation and Effect A stipulation by a telegraph company, on 


The defense of assumption of risk, which one of its blanks, that it will not be an- 
has for its basis the common-law principle Swerable for damages or statutory penal- 
expressed by the maxim, “Volenti non fit ties, if a claim is not made within a speci- 
imjuria,” and does not rest in contract be- fied time, is void under this section as 
tween the master and servant, is not abro- against public policy, if it was ever in- 


gated by this and the next succeeding sec- tended as a cloak for fraud or crime. La- 
tion. Osterholm y. Boston ete. Min. Co., hood v. Continental Tel. Co., 52 M 318, 


40 M 508, 523, 107 P 499. 323, 157 P 639. 


7555. Employers protected from negligence. Any contract or agree- 
ment entered into by any person, company, or corporation with its servants 
or employees, whereby such person, company, or corporation shall be 
released or discharged from lability or responsibility on account of personal 
injuries received by such servants or employees while in the service of 
‘such person, company, or corporation, by reason of the negligence of such 
person, company, or corporation, or the agents or employees thereof, shall 
be absolutely null and void. 


History: En. Sec. 2242, Civ. C. 1895; References 
re-en. Sec. 5053, Rev. C. 1907; re-en. Sec. Cited or applied as section 5052, Revised 
7555, R. C. M. 1921. Codes, in Osterholm v. Boston ete. Min. 


Co., 40 M 508, 523, 107 P 499. 


7556. Contracts fixing damages void. Every contract by which the'qss6 819 
amount of damage to be paid, or other compensation to be made, for ane 
breach of an obligation, is determined in anticipation thereof, is to that 
extent void, except as expressly provided in the next section. 


History: En. Sec. 2243, Civ. C. 1895; absence of an equitable showing, entitled 
re-en. Sec. 5054, Rev. C. 1907; re-en. Sec. to a return of any part of the moneys paid. 
7556, R. C. M. 1921. Cal. Civ. C. Sec. 1670. Cook-Reynolds Co. v. Chipman, 47 M 289, 
Field Civ. C. Sec. 830. 297, 1383 P 694. 


Operation and Effect Since the language of this section is 


A contract which bound the defendant %¢2eral, every contract containing a stipu- 
irrigation company to furnish to plaintiff lation such as is denounced therein is 
a certain amount of water during a cer- Prima facie void, as to the stipulation; 
tain season, and which provided that, if ‘therefore, when ROE RY aeons bon 
the company should for any reason fail it, the plaintiff’s allegations and proof 
to deliver the water, it would return to enna chs Ae eee canta weutsbe OF Clit ow 
laintiff the money paid by him, and plain- : ; 
tite agreed to Reheat the same, and to re. Willson, 47 M 305, 312, 132 P 424, 
lease the company from any damage arising Where a contract of purchase provides 
from such failure, fell clearly within the that a failure to make any deferred pay- 
provisions of this section, and was void ment shall work an immediate forfeiture 
on its face to the extent of the liquidated of the contract, the contract, in so far as 
damages agreed on in case of a breach. it provides for liquidated damages, may 
Deuninck v. West Gallatin Irr. Co., 28 M be void and of no effect under this sec- 
255, 261, 72 P 618. tion; still, in any event, the defaulting 


Even if a provision in a contract for the purchaser, in the absence of a showing on 
sale of real estate, that the purchaser, in — his part, such as would appeal to the con- 
case of his default, shall forfeit all ad- Ssclence of a court of equity, is not entitled 
vance payments, is a stipulation for to a return of any part of the purchase 
liquidated damages within the inhibition price made by him, though he asks for it. 
of this section, this fact would not of it- Fratt v. Daniel-Jones Co., 47 M 487, 496, 
self require that in every, or in any case, 133 P 700. 
the defaulting purchaser should have re- The provision in a contract of sale of 
turn of the moneys paid by him; on the’ certain machinery, to the effect that 
contrary, its effect is to leave the parties twenty days’ use should constitute an ac- 
where they would be if no such stipulation ceptance and waiver of deficiencies, is 
had been made. Without such a stipula- neither void as a stipulation for liquidated 
tion the defaulting purchaser is not, in the damages, as provided in this section, nor 
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obnoxious as a restriction upon the right 
to have one’s claims adjudicated in a court 
of law, as provided by section 7558. Best 
Mfg. Co. v. Hutton, 49 M 78, 98, 141 P 653. 


7557. Exception. 
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References 


Cited or applied as section 2243, Civil 
Code, in Bennett Bros. Co. v. Fitchett, 24 


M 457, 468, 62 P 780. 5 


The parties to a contract may agree therein upon 


an amount which shall be presumed to be an amount of damage sustained 
by a breach thereof, when, from the nature of the case, it would be 
impracticable or extremely difficult to fix the actual damage. 


History: En. Sec. 2244, Civ. C. 1895; 
re-en. Sec. 5055, Rev. C. 1907; re-en. Sec. 
7557, R. C. M. 1921. Cal. Civ. C. Sec. 1671. 
Field Civ. C. Sec. 831. , 


Operation and Effect 


Where a suit is brought on a contract 
for the actual, and not the liquidated, 
damages, it is for the defendant to show 
by proper answer and competent proof that 
the contract for stipulated damages is 


7558. Restraints upon legal proceedings. 


valid under this section, and such question 
cannot be presented to the court by de- 
murrer to the complaint. Deuninck v. 
West Gallatin Irr. Co., 28 M 255, 261, 72 
P 618. 


References 


Cited or applied as section 5055, Revised 
Codes, in Clifton v. Willson, 47 M 305, 310, 
132 P 424. 


Every stipulation or condi- 


tion in a contract by which any party thereto is restricted from enforcing 
his rights under the contract, by the usual proceedings in the ordinary 
tribunals, or which limits the time within which he may thus enforce his 


rights, is void. 


History: En. Sec. 2245, Civ. C. 1895; ° 


re-en. Sec. 5056, Rev. C. 1907; re-en. Sec. 
7558, R. C. M. 1921. Field Civ. C. Sec. 832. 


Operation and Effect 


This section is the statement in the form 
of a statutory enactment of the common 
law as it existed in this state prior to the 
adoption of the codes in 1895. According 
thereto, a provision of a contract by which 
the construction to be placed on it by the 
agent of one of the parties should be final, 
without the right of appeal to the courts, 
is void. Wortman v. Montana Central Ry. 
Co., 22 M 266, 278, 56 P 316. 

This section does not apply to contracts 
made before its adoption. Cotter v. 


A. 0. U. W., 23 M.82,-90, 57 P 650. 

A provision in a fire insurance policy 
that no action shall be sustainable in any 
court of law or equity “unless commenced 
within twelve months after the fire” held 
void as against public policy under this 
section declaring that every stipulation or 
condition in a contract which limits the 
time within which a party may enforce 
his rights, is void. Thielbar Realties, Inc., 
v. Insurance Co., 91 M 525, 533, 9 P 2d 
469. 

References 


Cited or applied as section 5056, Revised 
Codes, in Best Mfg. Co. v. Hutton, 49 
M 78, 93, 141 P 653. 


7559. Contract in restraint of trade void. Any contract by which 
anyone is restrained from exercising a lawful profession, trade, or business 
of any kind, otherwise than is provided for by the next two sections, is to 


that extent void. 


History: En. Sec. 2246, Civ. C. 1895; 
re-en. Sec. 5057, Rev. C. 1907; re-en. Sec. 
7559, R. C. M. 1921. Cal. Civ. C. Sec. 1667. 
Field Civ. C. Sec. 827. 


Operation and Effect 


A elause in the contract of insurance 
entered into between a member of a fra- 
ternal society and the association, that 
the certificate of insurance should be 
void if the insured engaged in the sale of 


intoxicating liquor in any capacity, is not 


in violation of the provisions of this sec- 
tion. Schwanekamp v. Modern W. O. A,, 
44 M 526, 532, 120 P 806. 


Id. This section is not a novel statute; 
it is but declaratory of the common law. 


Id. A statute of this character refers 
only to a contract which, by its terms, re- 
strains a party to it from exercising a law- 
ful business, and the breach of which sub- 
jects the delinquent to liability. 


Plaintiffs in an action seeking the for- 
feiture of an oil and gas lease, on the 
ground, among others, that the lessee failed 
to fulfill the provision of the lease mak- 


‘ing it its duty to market the gas found, 


could properly urge that a contract entered 
into by the lessee with a natural gas com- 
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pany under which the former bound itself 
not to sell gas to others within a certain 
market, was invalid as creating a monopoly 
contrary to the provisions of section 20, 
Article XV, Constitution, and this section 
and section 10901. Stranahan v. Independ- 


7560. Exception in favor of sale of good-will. 
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ent Nat. Gas Co., 98 M 597, 609, 41 P 2d 
39. 
. References 

Cited or applied as section 5057, Revised 
Codes, in Wylie v. Wylie P. C. Co., 57 M 
115,118, 1872 279. 


One who sells the 


good-will of a business may agree with the buyer to refrain from carrying 
on a similar business within a specified county, city, or part thereof, so 
long as the buyer, or any person deriving aot to the good-will from him, 
carries on a like business therein. 
History: En. Sec. 2247, Civ. C. 1895; 
re-en. Sec. 5058, Rev. C. 1907; re-en. Sec. 


7560, R. C. M. 1921. Cal. Civ. C. Sec. 1674. 
Field Civ. C. Sec. 834. 


Wylie P. C. ath 57 M 115, 187 P 279. 


Id. Good-will is an incident to and in- 
herent in the business to which it attaches. 


Id. The good-will of a corporation is an 


Good-Will in General 


It would seem that a stockholder has 
no interest in the good-will of his corpora- 
tion which he can sell. Wylie et al. v. 


intangible asset dependent on the corpo- 
rate existence; it constitutes an element 
of value in connection with, but not apart 
from the corporation and its business. 


7561. Exception in favor of partnership agreements. Partners may, 
upon or in anticipation of a dissolution of the partnership, agree that none 
of them will carry on a similar business within the same city or town 
where the partnership business has been transacted, or within a specified 
part thereof. 


History: En. Sec. 2248, 
%..C. M. 1921. 


Civ. C. 1895; re-en. Sec. 5059, Rev. C. 
Cal. Civ. C. Sec. 1675. Field Civ. C. Sec. 835. 


1907; re-en. Sec. 7561, 


7562. Contract in restraint of marriage void. Every contract in 
restraint of the marriage of any person, other than a minor, is void. 


History: En. Sec. 2249, Civ. C. 1895; 
re-en. Sec. 5050, Rev. C. 1907; re-en. Sec. 
7562, R. C. M. 1921. Cal. Civ. C. Sec. 1676. 
Field Civ. C. Sec. 836. 


Operation and Effect 


A contract in restraint of marriage of 
any person other than a minor is void un- © 
der this section. Security State Bank v. 
McIntyre, 71 M 186, 202, 228 P 618. 


7562.1. Agreements concerning confession of judgment, acceptance of 
service, entry of default in contract to pay money are void and illegal. No 
contract in writing by which any promise to pay money is created, shall 
contain any provision either (a) empowering any person to enter judgment 
by confession against any party to the contract, or (b) empowering any 
person as the agent of any party to the contract to either confess judgment, 
accept service of process or consent on behalf of such party to the entry 
of his default in any proceeding in court upon such contract. The term 
“contract” as herein used shall include all writings executed contempora- 
neously with and constituting a part of the same transaction, and whether 
such writings be negotiable or non-negotiable in form. Every such pro- 
vision in any such contract shall be illegal and void and shall be unen- 
forceable in the courts of this state against any party to such contract. 


History: En. Sec. 1, Ch. 197, L. 1935. 
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CHAPTER 110 
EXTINCTION OF CONTRACTS—RESCISSION—ALTERATION—CANCELLATION 


Section 7563. Contracts—how extinguished. 
7564. Rescission extinguishes contract. 
7565. When party may rescind. 
7566. When stipulations against right to rescind do not defeat it. 
7567. Rescission—how effected. 
7568. Alteration of verbal contract. 
7569. Written contracts—how modified. 
7570. Extinction by cancellation, ete. 
7571. Extinction by intentional destruction, cancellation or alteration. 
7572. Alteration of duplicate, not to prejudice. 


7563. Contracts—how extinguished. A contract may be extinguished 
in like manner with any other obligation, and also in the manner prescribed 
by this chapter. 


History: En. Sec. 2260, Civ. C. 1895; by mutual consent the parties to a contract 
re-en. Sec. 5061, Rev. C. 1907; re-en. Sec. may terminate the contract and all obli- 
7563, R. C. M. 1921. Cal. Civ. C. Sec. 1682. gations thereunder. Edwards et al. v. 

Operation and Effect Muri, fo MM 339, 346, 237) PaZoo: 

This section provides that a contract References 


may be extinguished in like manner with 
any other obligation and also in the eee v. Nelson, 92 M 69, 73, 10 P 2d 


manner prescribed by this chapter. Thus, 


7564. Rescission extinguishes contract. A contract is extinguished by 
its rescission. 


History: En. Sec. 2270, Civ. C. 1895; References 


re-en. Sec. 5062, Rev. C. 1907; re-en. Sec. Cited or applied as section 5062, Revised 
7564, R. C. M. 1921. Cal. Civ. C. Sec. Codes, in Turk v. Rudman, 42 M 1, 16, 
1688. See also Secs. 3406-3408. Field Civ. Dae: P 739; Doornbos Vv. Thomas, 50 M 


C. Sec. 838. 370, 379, 147 P 277; Advance-Rumely 
Threshing Co. v. Terpening, 58 M 507, 
512, 193 P 752; Hollingsworth v. Ruckman, 
72° M 147, 156, 232 P 180. 


7565. When party may rescind. A party to a contract may rescind 
the same in the following cases only: 

1. If the consent of the party rescinding, or of any party jointly con- 
tracting with him was given by mistake, or obtained through duress, 
menace, fraud, or undue influence, exercised by or with the connivance of 
the party as to whom he rescinds, or of any other party to the contract 
jointly interested with such party ; 

2. If, through the fault of the party as to whom he rescinds, the con- 
sideration for his obligation fails, in whole or in part; 

3. If such consideration becomes entirely void from any cause; 

4. If such consideration, before it is mepcered | to him, fails in a ey sl 
respect, from any cause; or, 

5. By consent of all thee other parties. 


History: En. Sec. 2271, Civ. C. 1895; ground of failure of nt rahe in the vendor so 
re-en. Sec. 5063, Rev. C. 1907; re-en. Sec. long as the latter is not in default. Wilson 
7565, R. C. M. 1921. Cal. Civ. C. Sec. v. Corcoran et al., 73 M 529, 532, 237 P 
1689. Field Civ. C. Sec. 839. Sal. 

’ ate. oT ey Id. One may in good faith lawfull 
Defective Title is Grounds for Rescission 441) ot to sell lan Fl ms oniah Fite ae 
The purchaser under an executory land perfect or any title, and the fact that his 

contract is not entitled to rescind on the title is imperfect does not authorize the 
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purchaser to rescind the contract; but 
if at the time he is required to make 
conveyance the vendor is ready, able and 
willing to convey the title he contracted 
to convey, he is not in default. 


Distinction Between Cancellation and 


Rescission 


See Suburban Homes Co. v. North, 50 
M 108, 114, 145 P 2; also Oscarson et al. 
vy. Grain Growers Assn., Inc., 84 M 521, 
531, 277 P 14. 


Election of Remedies 


Where a contract for the purchase of 
land was procured through false repre- 
sentations whereby the vendee has been 
deceived and defrauded, he has an elec- 
‘tion of remedies: he may stand upon the 
contract and sue for damages, or rescind 
the contract, but cannot pursue both. 
Smith v. Christe et al., 60 M 604, 201 P 
1011. 

Neither the remedy afforded by this 
section, giving a party to a contract the 
right to rescind on the ground of fraud, 
among others, nor that granted by section 
8726, R. C. M. 1921, under which he may 
have the contract reformed on the same 
ground, is exclusive, each being inde- 
pendent of the other; hence the defrauded 
party may elect to pursue either remedy. 
Campana v. Dobry, 69 M 240, 244, 245, 
221 P 540. 


Failure of Consideration 


Subdivision 4 of this section, authoriz- 
ing rescission if consideration for the con- 
tract. fails in a material respect from any 
cause, applies only to executory, not exe- 
cuted, contracts, i. e., where there has been 
a change in the situation causing the con- 
sideration to fail between the time of its 
making and its execution. Simeon v. 
Klenze, 66 M 341, 343, 213 P 440. 

Id. The buyer of a promissory note 
secured by mortgages on real and personal 
property, subject to prior liens which were 
foreclosed by their holders, rendering the 
security valueless but through no fault 
of the seller of the note, had no cause of 
action for rescission (no fraud or deceit 
having been practiced upon him) under 
any of the provisions of this section. 

A buyer cannot rescind a sale of. per- 
sonal property on the ground of failure 
of consideration uutil he has been dis- 
turbed. in his possession or otherwise 
suffered damages. Courtney v. Gordon, 
74 M 408, 416, 241 P 233. 

Partial failure of the consideration of 
a contract, though ground for rescission, 
does not support a plea of entire failure 
thereof; therefore evidence, in an action 
by a chattel mortgagor to enjoin the sale 
of sheep under a mortgage given to secure 
the rental of a tract of grazing land com- 
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prising 800 acres, that defendant lessors 
were unable to deliver possession of 320 
acres thereof, held by another under a 
prior lease, was insufficient to support an 
allegation of entire failure of consideration 
for the contract of lease. Nelson v. Dav- 
enport et al., 86 M 1, 9, 281 P 537. - 

Where the buyer and the seller, an ad- 
ministrator, were of the opinion that the 
realty in question belonged to the latter’s 
decedent, the court mistakenly ordering 
and approving the sale, and the buyer had 
made part payment and executed a note 
for the balance due, there was such a 
mutual mistake and a failure of consid- 
eration as justified a rescission of the 
contract under this section. Rinio v. Kes- 
ter, 99 M 1, 7, 41 P 2d 405. 


Fraud 


If false representations were held out to 
plaintiff as an inducement for the execu- 
tion of notes in payment of a subscription 
for corporate stock upon which it acted, 
the obligation becomes a nullity, and the 
subscriber may rescind. Equity Co-opera- 
tive Assn. v. Milling Co., 63 M 26, 36, 206 
P 349. 

Where defendant in an action to recover 
the purchase price of personal property 
in his answer pleaded that the representa- 
tion of plaintiff that he had title to the 
property was false, but did not allege that 
plaintiff knew it to be false, that it was 
made in a manner not warranted by the 
information possessed by the seller, that 
it was made with intent to deceive, that 
the buyer believed it to be true or relied 
upon it, that he was deceived by it and 
misled to his prejudice, the pleading was 
insufficient to warrant rescission of the 
contract on the ground of fraud. Courtney 
v. Gordon, 74 M 408, 416, 241 P 233. 


Misrepresentations 


A misrepresentation made by the owner 
of a ranch to its purchaser that a barn, 
and a spring in close proximity thereto, 
inclosed with a fence were a part of the 
property sold, was material, and sufficient 
ground for rescission. Fontaine v. Lyng 
et al., 61 M 590, 202 P 1112. 


Mutual Consent 


The parties to an executory contract of 
sale of real property may terminate it by 
mutual consent independently of any pro- 
vision in the contract permitting them to 


‘do so; hence an allegation in defendant’s 


answer to a complaint for the specific per- 
formance of the contract that plaintiff 
had informed him that if the abstract 
furnished was not satisfactory the deal 
would be ealled off, and that he accepted 
the offer to terminate the contract, was 
sufficient to show a mutual rescission of 
the contract, a good defense, and was proof 
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against a general demurrer and motion to . duress, menace, fraud, or undue influence. 
strike. Ogg v. Herman et al. 71 M 10, Michalsky v. Centennial Brewing Co., 48 


20, 227 P 476. M.1,°9, 184 P. 307. 
Rescission in General References 
Under this section and section 7567, a Cited or applied as section 5063, Revised 


complainant undertaking to rescind a con- Codes, in Turk v. Rudman, 42 M 1, 16, 111 
tract of purchase of stock, under which P 739; Post v. Liberty, 45 M 1, 14, 121 P 
he paid certain money, and demanding a 475; Brundy v. Canby, 50 M 464, 472, 
return of the money, is not entitled to 148 P 315; Kock v. Rhodes et al., 57 M 
rescission, where the existence of none of 447, 188 P 933; Bump et al. v. Geddes, 70: 
the grounds of rescission is shown, and M 425, 431, 226 P 512; Dyk et al. v. Buell 
complainant has not complied with the Land Co. et al., 70 M 557, 567, 227 P 71; 
prescribed rules governing rescission. Cot- Edwards et al. v. Muri, 73 M 339, 346, 237 
ter v. Butte & R. V. Smelting Co., 31 P 209; Fleming v. Consolidated M. S. Co.,. 
M129, -1384) 77% PR 509; 74 M 245, 261, 240 P 376; Advance-Rumely 

A rescission is available where a con T. Co., Inc., v. Wenholz, 80 M 82, 93, 258. 
tract has been made and the consent of P 1085; Downs’v. Nihill, 87 M 145, 151, 
the party seeking it actually had, but 286 P 410; Kester v. Nelson, 92 M 69, 73, 
given by mistake or obtained through 10 P 2d 379. 


7566. When stipulations against right to rescind do not defeat it. A 
stipulation that errors of description shall not avoid a contract, or shall 
be the subject of compensation, or both, does not take away the right of 
rescission for fraud, nor for mistake, where such mistake is in a matter 
essential to the inducement of the contract, and is not capable of exact 
and entire compensation. 


History: En. Sec. 2272, Civ. C. 1895; re-en. Sec. 5064, Rev. C. 1907; re-en. Sec. 7566, 
R. C. M. 1921. Cal. Civ. C. Sec. 1690. Field Civ. C. Sec. 840. 
7567 | : NBL my 
pS east 7567. Rescission—how effected. Rescission, when not effected by 


105 P. (2d) 685 consent, can be accomplished only by the use on the part of the party 
rescinding, of reasonable diligence to comply with the following rules: 

1. He must rescind promptly, upon discovering the facts which entitle 
him to rescind, if he is free from duress, menace, undue influence, or 
disability, and is aware of his right to rescind; and, 

2. He must restore to the other party everything of value which he 
has received from him under the contract, or must offer to restore the 
same, upon condition that such party shall do likewise, unless the latter is 
unable or positively refuses to do so. 


History: En. Sec. 2273, Civ. C. 1895; To authorize the rescission of a contract 
re-en. Sec. 5065, Rev. C. 1907; re-en. Sec. of purchase, the buyer must, upon the dis- 
7567, R. C. M. 1921. Cal. Civ. C. Sec. 1691. covery of facts authorizing a rescission, 
Field Civ. C. Sec. 841. act promptly; the question of promptness 

Pat get _ is one for the jury. Hillman v. Luzon 
beat De ee ert Tat Maw th. whe est6sCo., 40M 180, 138,s14gepeead 
Mistakes of law and mistakes of fact 

The right to set aside a deed to mining are, as possible bases for rescission, in 
property on the ground of fraud may be pari materia; there is not, either as to the 
barred by laches in prosecuting a suit duty of discovery or the time of commene- 
therefor, notwithstanding the plaintiffs ing suit, any distinction between them. 
reside in a foreign country and are igno-  Brundy v. Canby, 50 M 454, 474, 148 P 315. 
rant of our language and_ institutions. » Id. As to either a mistake of law or a 
Streicher v. Murray, 36 M 45, 59, 92 P 36. mistake of fact, laches may arise from a 

Where the plaintiff seeks to rescind a culpable neglect to discover, but a court 
contract on the ground of fraud, the is not required to impute laches from a 
defendant is entitled to know when he delay in discovery for a period of less 
discovered the facts constituting the than nine months, merely because the mis- 
fraud; a just ground for rescission may be © take is one of law. 
lost by laches. Ott v. Pace, 43 M 82, 89, Id. Whether a case is or is not one of 
115“P*3% laches depends upon the circumstances af- 
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fecting the party who seeks relief as well as 
the party against whom relief is sought; 
where the circumstances are such as to 
excuse a failure to discover, where also 
the situation of the parties has not 
changed, no occasion is offered to apply 
the doctrine of laches. 


Id. The prompt action required by 
this section is after discovery. 


One who bought what at the time he 
deemed a right to make immediate home- 
stead entry of public land, but which sub- 
sequently proved to be no more than a 
possessory right on unsurveyed land, and 
with such knowledge entered the land as 
a homestead when declared open to set- 
tlement, made two partial payments under 
his agreement, and then, after expiration 
of two years, brought an action to rescind 
and recover back his payments, was not 
entitled to prevail. Hills v. Johnson, 52 
M 65, 67, 156 P 122. 


A person injured by the fraudulent 
acts of another may elect to rescind or 
may affirm the transaction and sue for 
damages. In order to state a cause of 
action for rescission, it is necessary for 
the complaining party to allege that he 
has restored to the other party every- 
thing of value which was received under 
the contract, or that he has offered to 
make restitution upon condition that the 
offending party do likewise, unless it is 
made to appear that the latter is unable 
or positively refuses to do so. Como Or- 
chard Land Co. v. Markham, 54 M 438, 
442, 171 P 274. 


Under this section, one desiring to re- 
scind a contract must act promptly upon 
discovery of the facts which entitle him 
to rescind and he is aware of his right 
to rescind, and restore or offer to restore, 
to the other party everything of value 
which he has received from him under 
the contract. Smith v. Christe et al., 
60 M 604, 607, 201 P 1011. 


See also Rowe v. Emerson-Brantingham 
Co., 61 M 73, 81, 201 P 316; Edwards 
et al. v. Muri, 73 M 339, 347, 237 P 209; 
St. Onge et al. v. Blakely et al., 76 M 1, 
13, 245 P 532; Williams et al. v. Hefner, 
89 M 361, 374, 297 P 492; Beebe et al. v. 
James, 91 M 403, 415, 8 P 2d 803; Silf- 
vast v. Asplund et al., 93 M 584, 599, 20 
P 2d 631, 


Where a vendee deems himself entitled 
to rescission of a land contract on the 
ground of fraud, he must, under this sec- 
tion, act promptly upon discovery of the 
facts constituting fraud; if he had infor- 
mation of the facts, no matter from 
what source received, which, if pursued, 
would have resulted in knowledge, it will 
be held the equivalent of knowledge, and 
failure to aet thereon constitutes laches 
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fatal to the action. Lasby et al. v. Bur- 


gess, 88 M 49, 289 P 1028. 


Pleading 


Where one party to a contract is seek- 
ing its rescission, he must act promptly 
upon discovering the facts that entitle 
him to rescind; hence, if he seeks to re- 
scind on the ground of fraud, he must 
act with reasonable promptness after dis- _ 
covering the fraud, and his complaint 
should show when the discovery was 
made; otherwise, it is vulnerable to a 
special demurrer on the ground of being 
ambiguous, unintelligible, and uncertain. 
Ott v. Pace, 43 M 82, 89, 115 P 37. 


The rules prescribed by this section, 
touching rescission, are inapplicable to an 
action to enforce an immediate forfeiture 
of a contract of purchase for the vendee’s 
failure to make any deferred payment; 
where the contract provides that such fail- 
ure shall work an immediate forfeiture; 
hence, it is not necessary for the complaint, 


‘in such last-named action, to set out facts 


sufficient to constitute a cause of action 
for the rescission of a contract. Fratt v. 
Daniel-Jones Co., 47 M 487, 495, 133 P 
700. 


Where, in a suit to rescind a contract 
for the sale of real estate, the merits of 
the controversy were tried, plaintiffs intro- 
ducing evidence that they had restored 
to defendants everything received from 
the latter under the contract, though the 
complaint failed to allege that plaintiffs 
had placed defendants in statu quo, as re- 
quired by this section, the pleading will, 
on appeal, be treated as amended in this 
respect. Post v. Liberty, 45 M 1, 17, 121 


‘P 475. 


Waiver of Right to Rescind 


By continuing in possession of ranch 
property for more than five months after 
commencement of suit to rescind, the ven- 
dee waived his right of rescission under 
this section, making it incumbent upon a 
party desiring to rescind to tender back 
possession and to keep the tender good by 
removal from the premises. Fontaine v. 
Lyng et al., 61 M 590, 596, 202 P 1112. 


See also Beebe et al. v. James, 91 M 
403, 415, 8 P 2d 803. 


While a party seeking to avoid a con- 
tract on the ground of fraud must rescind 
promptly on discovery of the fraud or he 
will be deemed to have ratified it and 
waived his right to rescind, where the pur- 
chasers of farm machinery soon after dis- 
covery of defects notified the seller and 
were repeatedly assured that they would 
be remedied but without result, the delay 
in rescinding, caused by such promises, was 
justified and did not amount to a waiver 
of their right to rescind. Advance-Rumely 


793 


7569 | 
457 P. 2d 788, 

789 | 
158 P. 2d 488- 
493 | 


7568, 7569 


T. Co., Inec., v. Wenholz, 80 M 82, 95, 258 
P 1085. 


Right to rescind a land contract on the 
ground of breach by the vendor for failure 
to deposit in escrow state land certificates 
at a certain time, was waived by the pur- 
chaser by remaining in possession some six 
years after breach and doing no more than 
insisting from time to time that the vendor 
make the deposit. Friedrichsen v. Cobb, 
84 M 238, 246, 275 P 267. 


When Restoration is Unnecessary 


The requirement of this section that be- 
fore a party can rescind a contract he 
must restore, or offer to restore, to the 
other party everything of value received 
under it, held to have been sufficiently 
met by an allegation in a taxpayer’s com- 
plaint that articles purchased under a 
fraudulent contract by defendant school 
trustees were in the school building and 
could be restored to the seller by the 
court’s decree, the rule being that where 


restoration has been rendered impossible ‘ 


through no fault of plaintiff he may have 
relief, particularly if the court by its de- 
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cree is able to bring about restoration. 
School Dist. No. 2 v. Richards et al., 62 M 
141, 147, 205 P 206. 

Under this section, one seeking rescission 
of a contract must restore or offer to re- 
store to defendant everything of value re- 
ceived under it on condition that the lat- 
ter shall do likewise, where plaintiff’s ten- 
der was refused and defendant threatened 
to declare a forfeiture unless the balance 
due was paid, it appearing further that 
defendant was without right to sell the 
property involved, it may not be said that 
plaintiff by remaining in possession, 
waived his right to rescission. Rinio y. 
Kester, 99 M 1, 8, 41 P 2d 405. 


References 


Cited or applied as section 2273, Civil 
Code, in Cotter v. Butte & R. V. Smelting 
Co., 31 M 129, 134, 77 P 509; as section 
5065, Revised Codes, in Turk v. Rudman, 
42 M 1, 16, 111 P 739; Dyk et al. v. Buell 
Land Co. et al., 70 M 557, 567, 227 P 71; 
Stanton v. Occidental Life Ins. Co. et al, 
81 M 44, 66, 261 P 620; Kester v. Nelson, 
92,169,793, 10 P 2d 379. 


A contract not in writing may 


be altered in any respect by consent of the parties in writing, without a 
new consideration, and is extinguished thereby to the extent of the new 


alteration. 


History: En. Sec. 2280, Civ. C. 1895; 
re-en. Sec. 5066, Rev. C. 1907; re-en. Sec. 
7568, R. C. M. 1921. 
1697. Based on Field Civ. C. Sec. 842. 


Cal. Civ. C. Sec. - 


References 


Kester v. Nelson, 92 M 69, 73, 10 P 2d 
379. 


7569. Written contracts—how modified. A contract in writing may 
be altered by a contract in writing, or by an executed oral agreement, and 


not otherwise. 


History: En. Sec. 2281, Civ. C. 1895; 
re-en. Sec. 5067, Rev. C. 1907; re-en. Sec. 
7569, R. C. M. 1921. Cal. Civ. C. Sec. 1698. 


Complete, Not Partial, Execution of Oral 
Agreement Necessary 


To bring about a modification or altera- 
tion of a written contract by an executed 
oral agreement, under this section, or to 
make parol evidence of such modification 
admissible there must have been a com- 
plete, not partial, execution of the obliga- 
tions of both parties. Continental Oil Co. 
v. Bell et al., 94 M 123, 129, 21 P 2d 65. 


Executed Oral Agreement Must be 
Pleaded 


Where plaintiff in an action on a writ- 
ten contract relies upon an alteration 
thereof by a subsequent executed oral 
agreement, he must plead it; in the ab- 
sence of such a pleading, testimony of the 
alteration is inadmissible. Hunt et al. v. 
S Y Cattle Co., 75 M 594, 603, 244 P 480. 


Extension of Due Date by Executed Oral 
Agreement—Authority of Agent to Agree 
to Extension Need not be in Writing 


Where the due dates of chattel mort- 
gage notes were extended two years by 
oral agreement between the maker and the 
agent of the payee, which agreement was 
at once fully executed by payment of a 
consideration for the extension, it was not 
necessary that the authority of the agent 
to act should have been in writing; the 
oral agreement having been fully executed, 
it was valid though not in writing (this 
section) and therefore the authority of the 
agent was likewise not to be required to 
be in writing. Griffiths v. Thrasher, 95 
M 210, 221, 26 P 2d 995. 


Operation in General . 


A subsequent oral agreement between 
the parties to a written sublease of a min- 
ing claim, that in case the sublessors 
should buy the property the lease would be 
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extended, was void, being a mere execu- 
tory agreement without consideration. 


Armington v. Stelle, 27 M 13, 21, 69 P 115. . 


A note and chattel mortgage given to 
secure it are not affected by an unexecuted 
oral agreement in respect to the time and 
manner of payment. Kinsman v. Stanhope, 
50 M 41, 48, 144 P 1083. 


Admission of parol evidence to vary and 
contradict the terms of a written contract 
is error. Pritchett v. Jenkins, 52 M 81, 
82, 155 P 974. 


An unexecuted oral agreement, the ef- 
fect of which was to alter the terms of a 
promissory note by extending the time of 
payment. and changing the amount due, 
constituted no defense under this section 
to the enforcement of the note, and evi- 
dence tending to prove the agreement was 
improperly admitted. Lish v. Martin, 55 
M 582, 585, 179 P 826. 


Parol testimony of an oral unexecuted 
agreement by the tenant holding under a 
written lease that he would surrender the 
lease and vacate the premises as soon as 
the landlord could procure a new tenant 
was inadmissible under this section. Quong 
et al. v. McEvoy et'‘al., 70 M 99, 103, 224 
P 266. 


The parties to an agreement may abro- 
gate it by a subsequent one, and therefore 
may in a deed agree that it shall run to 
the purchaser “and wife” though in a bond 
for the deed it was provided that it should 
run to the purchaser alone. Humble v. 
St. John et al., 72 M 519, 526, 234 P 475. 


“A contract in writing may be altered 
by a contract in writing or by an executed 
oral agreement, and not otherwise” (this 
section), and since the contract pleaded 
rested in parol and appears to have been 
unexecuted, it is impotent and constituted 
no defense. Swan v. LeClair, 77 M 422, 
251 P 155; Olsen v. Zappone, 83 M 573, 
579, 273 P 635. 


Where the lessor of oil and gas lands, 
before default by the lessee orally agreed 
to an extension of the time within which 
the latter was required to make payment 
under the contract, and the lessee remained 
in possession of and exercised dominion 
over the property thereafter with the con- 
sent of the lessor, the written contract be- 
came modified by an executed oral agree- 
ment. Griffith v. Cedar Creek Oil & Gas 
Co., 91 M 553, 559, 8 P 2d 1071. 


Parol Evidence of an Executed Oral 
Agreement 


Since under this section, a written agree- 


EXTINCTION OF CONTRACTS 


7570 


ment may be modified by an executed oral 
one, where parties had executed a portion 
of their engagement and then committed 
the remainder to writing, parol evidence 
of the part which had been executed was 
admissible. Webber v. Killorn et al., 66 M 
130, 133, 212 P 852. 


Presumption on Appeal 


A contract which must have been in’ 
writing in order to be effective will be 
presumed on appeal to have been in writ- 
ing, nothing to the contrary appearing in 
the record. Hurley v. Great Falls Base- 
ball Assn., 59 M 21, 28, 195 P 559. 


When Escrow May Modify Contract for 
a Deed 


While a deed to land is an “agreement” 
which, when delivered, may modify a con- 
tract for the deed, a deed deposited in 
escrow is but an escrow, does not pass ti- 
tle and can modify the contract only on 
a clear showing that the opposing party 
knew of the recitals in the deed and ac- 
ceded thereto, and that the deed and con- 
tract were parts of the same transaction. 
Hollensteiner v. Anderson, 78 M 122, 129, 
252 P 796. 


When Oral Agreement Fully Executed 


In an action to foreclose a chattel mort- 
gage securing certain promissory notes, in 
which the defense was that the maturity 
of, the notes had been extended two years 
by an executed oral agreement, to-wit, 
by payment of $1,000 in consideration of 
such extension, held, that immediately upon 
payment of the consideration the agree- 
ment became fully executed and effective 
to modify the written contract of the par- 
ties under this section. Griffiths v. 
Thrasher, 95 M 210, 221, 26 P 2d 995. 


Id. The date when an oral agreement 
takes effect as altering a written contract 
within the meaning of this section, is the 
date when it is executed. 


References 


Cited or applied as section 2281, Civil 
Code, in Gaffney Mercantile Co. v. Hop- 
kins, 21 M 13, 17, 52 P 561; Hasterly v. 
Jackson, 29 M 496, 502, 75 P 357; as sec- 
tion 5067, Revised Codes, in Schwab v. 
MeVey, 54 M 422, 424, 171 P 277; Crosby 
v. Robbins, 56 M 179, 189, 182 P 122; 
Cobb v. Warren, 64 M 10, 18, 208 P 928; 
Nitsche v. Security Benefit Assn. et al., 
78 M 532, 255 P 1052; Orem v. Hansen 
Packing Co., 91 M 222, 229, 7 P 2d 546. 
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intent to extinguish the obligation thereof, extinguishes it as to all the 
parties consenting to the act. 


History: En. Sec. 2282, Civ. C. 1895; re-en. Sec. 5068, Rev. C. 1907; re-en. Sec. 7570, 
R. C. M. 1921. Cal. Civ. C. Sec. 1699. 


7571. Extinction by intentional destruction, cancellation or alteration. 
The intentional destruction, cancellation, or material alteration of a written 
contract by a party entitled to any benefit under it, or with his consent, 
extinguishes all the executory obligations of the contract in his favor against 


parties who do not consent to the act. 


History: En. Sec. 2283, Civ. C. 1895; 
re-en. Sec. 5069, Rev. C. 1907; re-en. Sec. 
7571, R. C. M. 1921. Cal. Civ. C. Sec. 1700. 
Field Civ. C. Sec. 845. 


Operation and Effect 


In a suit on a promissory note, an alle- 
gation of the answer that the date of the 
note “has been fraudulently changed by 
the plaintiff’ is a mere conclusion, and 
insufficient to tender issue as to an inten- 
tional, material alteration by the plaintiff 
precluding recovery under this section; 
and, where the note was written by the 
plaintiff’s agent at the beginning of a new 
year, it is not error to permit such agent 
to testify that he wrote “1904” instead of 


7572. Alteration of duplicate, not to prejudice. 


“1905.” MeDonald v. Klenze, 52 M 142, 
146, 157 P 175. 


The legal effect of the alteration of a 
written contract is to extinguish all the 
executory obligations of the contract in 
favor of the party responsible for it, as 
against the party who does not consent, 
and the former cannot maintain an action 
on the contract in either its original or 
altered form; while the non-consenting 
party loses no right, and is not required 
to rescind or repudiate the contract as it 
actually was made, but may ignore the 
change and hold the party at fault to the 
contract as originally made. Smith v. 
Barnes, 51 M 202, 212, 149 P 963. 


Where a contract is 


executed in duplicate, an alteration or destruction of one copy, while the 
other exists, is not within the provisions of the last section. 
History: En. Sec. 2284, Civ. C. 1895; re-en. Sec. 5070, Rev. C. 1907; re-en. Sec. 7572, 


R. C. M. 1921. Cal. Civ. C. Sec. 1701. 


Field Civ. C. Sec. 846. 


CHAPTER 111 
OBLIGATIONS IMPOSED BY LAW 


Section 7573. 
7574. 
7575. 
7576. 
LOUNS 
7578. 
7579. 
7580. 


Abstinence from injury. 
Fraudulent deceit. 
Deceit—acts constituting. 
Deceit upon the public, ete. 


When demand necessary. 


Other obligations. 


Restoration of thing wrongfully acquired. 


Responsibility for wilful acts, negligence, ete. 


7573. Abstinence from injury. Every person is bound, without con- 
tract, to abstain from injuring the person or property of another, or 


infringing upon any of his rights. 

History: En. Sec. 2290, Civ. C. 1895; 
re-en. Sec. 5071, Rev. C. 1907; re-en. Sec. 
7573, R. C. M. 1921. Cal. Civ. C. Sec. 1708. 
Field Civ. C. Sec. 847. 


Operation and Effect 


Where a stranger to a contract without 
justification induces a party thereto to 
break it, he is responsible in damages to 
the other party to it. Simonsen v. Barth 
et al., 64 M 95, 101, 208 P 9388. 


The parties to a contract cannot impose 
any liability upon a stranger to the con- 
tract under the terms of the contract, but 
“every person is bound, without contract 
to abstain from injuring the person or 
property of another, or infringing upon 
any of his rights” and every person who 
suffers detriment from the unlawful act 
or omission of another may recover from 
the person in fault a compensation there- 
for in money which is called damages 
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(Sec. 8659, R. OC. M. 1921). Thus the law 
independent of the contract, imposes upon 


stranger to the contract the duty not to in- « 


terfere with its performance. The viola- 
tion of this duty is a tort, the remedy for 
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such interference is by action in tort and 
therefore statutory provisions, respecting 
the pleading of breach of a contract, have 
no application. Burden v. Elling State 
Bank, 76 M 24, 30, 245 P 958. 


One who wilfully deceives another, with 


intent to induce him to alter his position to his injury or risk, is liable for 
any damage which he thereby suffers. 


History: En. Sec. 2291, Civ. C. 1895; 
re-en. Sec. 5072, Rev. C. 1907; re-en. Sec. 
7574, RB. C. M. 1921. Cal. Civ. C. Sec. 1709. 
Field Civ..C. Sec. 848. 


Operation and Effect 


If a person sells a sheep business owned 
by him, in view of being subsequently em- 
ployed as manager thereof, according to 
oral agreement, but the memorandum of 
sale does not contain any reference to his 
employment as manager, he cannot main- 
tain an action for deceit; his consent to 
the writing completely superseded the prior 
oral negotiations, including the promise to 
employ him, and section 7520 forbids him 


to say that there ever was any oral prom- 
ise for his employment. Kelly v. Ellis, 39 
M 597, 604, 104 P 873. 

Under this section acquisition of an- 
other’s property by deceit is illegal, and all 
acts done in furtherance of a purpose to 
so acquire it become tainted with the il- 
legality, although if performed without 
the unlawful purpose in view, they might 
of themselves be innocent. Biering et al. 
v. Ringling, 74 M 176, 196, 240 P 829. 


References 


Bump et al. v. Geddes, 70 M 425, 431, 
226 P 512; McIntyre et al. v. Dawes, 71 M 
367, 229 P 846. \ 


7575. Deceit—acts constituting. A deceit, within the meaning of the 


last section, is either: 


1. The suggestion, as a fact, of that which is not true, by one who 


does not believe it to be true; 


2. The assertion, as a fact, of that which is not true, by one who has 
no reasonable ground for believing it to be true; 

3. The suppression of a fact, by one who is bound to disclose it, or 
who gives information of other facts which are likely to mislead for want 


of communication of that fact; or, 


4. A promise, made without any intention of performing it. 


History: En. Sec. 2292, Civ. C. 1895; 
re-en. Sec. 5073, Rev. C. 1907; re-en. Sec. 
7575, R. C. M. 1921. Cal. Civ. C. Sec. 1710. 
Field Civ. C. Sec. 849. 


Operation and Effect 


Deceit or fraud may be negative as well 
as affirmative; it may consist of suppres- 
sion of that which it is one’s duty to de- 
clare, as well as in the declaration of that 
which is false. Bump et al. v. Geddes, 70 
M 425, 431, 226 P 512. 

Where in an action for deceit the court 
had instructed the jury on what constituted 
deceit substantially in the words of this 
section, and advised them that if any one 
of the therein. enumerated conditions was 
established, their verdict should be for 
plaintiff, and then followed it with an in- 
struction that the burden was upon plain- 
tiff to prove each of the material allega- 
tions of his complaint, the latter instruc- 


7576. Deceit upon the public, etc. 


tion held not erroneous as indicating that 


the verdict must be in favor of defendant 


unless plaintiff had proven each and all 
of the alleged false statements, whereas 
proof of any one of them was sufficient 
and error was not committed in not point- 
ing out what were the material facts at 
issue, since the jury, in view of the whole 
charge, could hardly have been misled by 
the general language in the latter instruc- 
tion. Russell v. Sunburst Refining Co., 83 
M 452, 469 et seq., 272 P 998. 


References 


Cited or applied as section 5073, Revised 
Codes, in Kelly v. Ellis, 39 M 597, 604, 
104 P 873; Equity Co-operative Assn. v. 
Milling Co., 63 M 26, 36, 206 P 349; Mc- 
Intyre et al. v. Dawes, 71 M 367, 229 P 
846; Biering et al. v. Ringling, 74 M 176, 
196, 240 P 829. 


One who practices a deceit with 


intent to defraud the public, or a particular class of persons, is deemed to 
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have intended to defraud every individual in that class, who is actually 


misled by the deceit. 
History: En. Sec. 2293, Civ. C. 1895; re-en. Sec. 5074, Rev. C. 1907; re-en. Sec. 7576, 
R. C. M. 1921. Cal. Civ. C. Sec. 1711. Field Civ. C. Sec. 850. 


7577. Restoration of thing wrongfully acquired. One who obtains a 
thing without the consent of its owner, or by a consent afterwards rescinded, 
or by an unlawful exaction which the owner. could not at the time 
prudently refuse, must restore it to the person from whom it was thus 
obtained, unless he has acquired a title thereto superior to that of such other 
person, or unless the transaction was corrupt and unlawful on both sides. 


History: En. Sec. 2294, Civ. C. 1895; 
re-en. Sec. 5075, Rev. C. 1907; re-en. Sec. 
7577, R. C. M. 1921. Cal. Civ. C. Sec. 1712. 
Field Civ. C. Sec. 851. 


Operation and Effect 


Where a contract has been made to sell 
real estate and personal property, and pos- 
session has been given to the former and 
delivery made of the latter, but the pur- 
chaser repudiates the contract, and the 


vendor rescinds, the purchaser is bound, 
without demand, to restore to the vendor 
the personalty received, and to compen- 
sate him for the use and occupation of the 


_ land. Hicks v. Rupp, 49 M 40, 46, 140 P 


97. See Hopkins v. Walker, 244 U. S. 
486, 491. 
References 


Stiemke v. Jankovich et al., 68 M 60, 62, 
217 P 650. 


7578. When demand necessary. The restoration required by the last 
section must be made without demand, except where a thing is obtained 
by mutual mistake; in which case the party obtaining the thing is not bound 
to return it until he has notice of the mistake. 


History: En. Sec. 2295, Civ. C. 1895; 
re-en. Sec. 5076, Rev. C. 1907; re-en. Sec. 
7578, R. C. M. 1921. Cal. Civ. C. Sec. 1713. 
Field Civ. C. Sec. 852. 


7579. Responsibility for wilful acts, negligence, etc. 


References 

Cited or applied as section 5076, Revised 
Codes, in Hicks v. Rupp, 49 M 40, 46, 140 
P 97; Stiemke v. Jankovich et al., 68 M 
60, 62, 217 P 650. 


Every one is 


responsible, not only for the result of his wilful acts, but also for an injury 
occasioned to another by his want of ordinary care or skill in the manage- 
ment of his property or person, except so far as the latter has, wilfully 
or by want of ordinary care, brought the injury upon himself. The extent 


of liability in such cases is defined by the title on compensatory relief. 


History: En. Sec. 2296, Civ. C. 1895; 
re-en. Sec. 5077, Rev. C. 1907; re-en. Sec. 
* 7579, R. C. M. 1921. Cal. Civ. C. Sec. 1714. 
Based on Field Civ. C. Sec. 853. 


Operation and Effect 

One who has been proximately the cause 
of loss or injury to himself cannot be 
heard to say that someone else should com- 
pensate him for his loss, even though such 
other person had brought about the con- 
dition, in the order of causation, which 
produced the injury. This is the rule de- 
clared in the above section. County of 
Silver Bow v. Davies, 40 M 418, 431, 107 
BPs. 

If error was committed by instructing 
the jury in a personal injury action, sub- 


7580. Other obligations. 
5673 to 7134. 


stantially in the words of this section, that 
a person is responsible for an injury oc- 
casioned to another by his want of ordi- 
nary care or skill, ete., objected to as 
declaring that defendant was responsible 
for the injuries sustained by plaintiff, it 
was cured by an instruction that the court 
was not to be understood as intimating the 
defendant in what he did was negligent. 
Mellon v. Kelly et al., 99 M 10, 25, 41 P 
2d 49. 

References 

Cited or applied as section 2296, Civil 
Code, in Beinhorn v. Griswold, 27 M 79, 
90, 69 P 557; Simonsen v. Barth et al., 64. 
M 95, 100, 208 P 938; State ex rel. Case v. 
Bolles et al., 74 M 54, 66, 238 P 586. 


Other obligations are prescribed by sections 


History: En. Sec. 2297, Civ. C. 1895; re-en. Sec. 5078, Rev. C. 1907; re-en. Sec. 7580, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 1715. Field Civ. C. Sec. 854. 
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CHAPTER 112 


SALE AND AGREEMENTS FOR SALE 


Section 7581. Sale defined. 


7582. Subject of sale. 

7583. Agreement for sale. 

7584. Agreement to sell. 

7585. Agreement to buy. 

7586. Agreement to sell and buy. 

7587. What may be the subject of the contract. 

7588. Agreement to sell real property. 

7589. Usual common-law covenants required by such contracts, when. 
7590. Form of such covenants. 


7581.. Sale defined. Sale is a contract by which, for a pecuniary 
consideration, called a price, one transfers to another an interest in property. 


History: En. Sec. 2310, Civ. C. 1895; 
re-en. Sec. 5079, Rev. C. 1907; re-en. Sec. 
7581, R. C. M. 1921. Cal. Civ. C. Sec. 1721. 
Field Civ. C. Sec. 855. 


Operation and Effect 


Where property is sold under a contract 
providing that title shall remain in the 
seller until the purchase price is paid, the 
transaction is not a sale within the defini- 
tion given in this section. State ex rel. 
Malin-Yates Co. v. Justice of Peace Court, 
51 M 133, 139, 149 P 709. 


7582. Subject of sale. 


A sale as distinguished from an agree- 
ment to sell, is the actual transfer of title 
from the grantor to the grantee, an agree- 
ment to sell being a contract to be per- 
formed in the future, which, if fulfilled, 
results in a sale. Franzke v. Fergus County 
et al.,. 76 M 150, 153, 245 P 962. 


References 


Ferry Co. v. Forquer, 61 M 336, 342, 202 
P 193; Butte Floral Co. v. Reed, 65 M 
138, 152, 211 P 325; Apple v. Henry, 66 M 
244, 248, 213 P 444. 


The subject of sale must be property, the title 


to which can be immediately transferred from the seller to the buyer. 


History: En. Sec. 2311, Civ. C. 1895; 
re-en. Sec. 5080, Rev. C. 1907; re-en. Sec. 
7582, R. C. M. 1921. Cal. Civ. C. Sec. 1722. 
Field Civ. C. Sec. 856. 


7583. Agreement for sale. 
1. An agreement to sell; 
2. An agreement to buy; or, 


References 

Ferry & Co. v. Forquer, 61 M 336, 342, 
202 P 193; Franzke v. Fergus County et 
al., 76 M 150, 153, 245 P 962. 


An agreement for sale is either: 


3. A mutual agreement to sell and buy. 
History: En. Sec. 2320, Civ. C. 1895; re-en. Sec. 5081, Rev. C. 1907; re-en. Sec. 7583, 


R. C. M. 1921. 
7584. Agreement to sell. 


Cal. Civ. C. Sec. 1726. Field Civ. C. Sec. 857. 


An agreement to sell is a contract by which 


one engages, for a price, to transfer to another the title to a certain thing. 


History: En. -Sec. 2321, Civ. .C, 1895; 
re-en. Sec. 5082, Rev. C. 1907; re-en. Sec. 
7584, R. C. M. 1921. Cal. Civ. C. Sec. 1727. 
Field Civ. C. Sec. 858. 


Operation and Effect 


Where personalty is sold under a con- 
tract providing that title shall remain in 
the seller until the purchase price is paid, 
the transaction is a mere executory agree- 
ment of sale, accompanied by the delivery 
of possession to the intending purchaser, 
to be held by him pending payment of the 
purchase price, and the title remains in the 
vendor until payment has been made. State 


ex rel. Malin-Yates Co. v. Justice of Peace 
Court, 51 M 133, 138, 149 P 709. 

A sale as distinguished from an agree- 
ment to sell, is the actual transfer of ti- 
tle from the grantor to the grantee, and 
agreement to sell being a contract to be 
performed in the future, which if fulfilled, 
results in a sale. Franzke v. Fergus 
County et al., 76 M 150, 153, 245 P 962. 


References 


Wing et al. v. Brasher, 59 M 10, 20, 194 
P 1106; Fergus Motor Co. v. Sorenson, 73 
M 122, 184, 235 P 422. 
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7585. Agreement to buy. An agreement to buy is a contract by which 
one engages to accept from another, and pay a price for the title to a 


certain thing. 


History: En. Sec. 2322, Civ. C. 1895; 
re-en. Sec. 5083, Rev. C. 1907; re-en. Sec. 
7585, R. C. M. 1921. Cal. Civ. C. Sec. 1728. 
Field Civ. C. Sec. 859. 


References 

Wing et al. v. Brasher, 59 M 10, 20, 194 
P 1106; Hennessy Co. v. Wagner et al., 69 
M 46, 48, 220 P 101. 


7586. Agreement to sell and buy. An agreement to sell and buy is a 
contract by which one engages to transfer the title to a certain thing to 
another, who engages to accept the same from him and to pay a price 


therefor. 


History: En. Sec. 2323, Civ. C. 1895; 
re-en. Sec. 5084, Rev. C. 1907; re-en. Sec. 
7586, R. C. M. 1921. Cal. Civ. C. Sec. 1729. 
Field Civ. C. Sec. 860. 


Operation and Effect 


An agreement to sell and buy is prelim- 
inary to a sale, resulting in a sale only if 
the terms thereof are fulfilled. Wright 
Land & Investment Co. v. Even et al., 57 
M 1, 186 P 681. 


A sale, as distinguished from an agree- 
ment to sell, is the actual transfer of title 
from the grantor to the grantee, an agree- 
ment to sell being a contract to be per- 
formed in the future, which, if fulfilled, re- 
sults in a sale. Franzke v. Fergus County 
et al., 76 M 150, 153, 245 P 962. 

An agreement to sell is a contract to be 
performed in the future; it is preliminary 


7587. What may be the subject of the contract. 


to a sale and not a sale; hence where the 
owner of an oil and gas lease agreed to 
sell it on condition that upon default in 
making deferred payments the owner 
should have the right to take possession of 
the premises, and default was made and 
the agreement canceled, a finding of the 
court in a mechanics’ foreclosure suit that 
the defaulting purchaser was the owner of 
the leasehold was error. Callender v. 
Crossfield Oil Syndicate, 84 M 263, 271, 
275°P 273. 


References 


Cited or applied as section 2323, Civil 
Code, in Adlam v. McKnight, 32 M 349, 
353, 80 P 613; as section 5084, Revised 
Codes, in Lehrkind vy. McDonnell, 51 M 
348, 350, 153 P 1012; State v. Wallin, 60 
M 332, 339, 199 P 285. 


Any property which, 


if in existence, might be the subject of sale, may be the subject of an 
agreement for sale, whether in existence or not. 
History: En. Sec. 2324, Civ. C. 1895; re-en. Sec. 5085, Rev. C. 1907; re-en. Sec. 7587, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 1730. . Field Civ. C. Sec. 861. 


7588. Agreement to sell real property. An agreement to sell real 
property binds the seller to execute a conveyance in form sufficient to pass 


the title to the property. 


History: En. Sec. 2325, Civ. C. 1895; re-en. Sec. 5086, Rev. C. 1907; re-en. Sec. 7588, 
R. C. M. 1921. Cal. Civ. C. Sec. 1731. Based on Field Civ. C. Sec. 862. 


7589. Usual common-law covenants required by such contracts, when. 


An agreement on the part of a seller of real property to give the usual 
covenants, binds him to insert in the grant covenants of “seizin,” “quiet 
enjoyment,” “further assurance,’ “general warranty,” and “against en- 


cumbrances.”’ 


History: En. Sec. 2326, Civ. C. 1895; 
re-en. Sec. 2087, Rev. C. 1907; re-en. Sec. 
7589, R. C. M. 1921. Cal, Civ. C. Sec. 1733. 
Field Civ. C. Sec. 863. 


Operation and Effect 


Held that where a deed to real property 
purports to convey the realty itself and 
not merely the grantor’s right, title and 


ranty and quiet enjoyment. 


interest in it, the covenant of warranty 
that “the grantor hereby covenants that 
he will forever warrant and defend” the 
grantee’s “right, title and interest in and 
to the said premises * * * against all and 
every person,” etc., is one of general war- 
Green  v. 
Baker, 66 M 568, 575, 214 P 88. 
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7590. Form of such covenants. The covenants mentioned in the last 
section must be in substance as follows: 

“The party of the first part covenants with the party of the second 
part, that the former is now seized in fee simple of the property granted; 
that the latter shall enjoy the same without any lawful disturbance; that 
the same is free from all encumbrances; that the party of the first part, 
and all persons acquiring any interest in the same through or for him, 


will, on demand, execute and deliver to the party of the second part, at the | 


expense of the latter, any further assurance of the same that may be 
reasonably required; and that the party of the first part will warrant to 
the party of the second part all the said property against every person 


lawfully claiming the same.” 


History: En. Sec. 2327, Civ. C. 1895; 
re-en. Sec. 5088, Rev. C. 1907; re-en. Sec. 
7590, R. C. M. 1921. Cal. Civ. C. Sec. 1734. 
Field Civ. C. Sec. 864. 


s 


References 
Green v. Baker, 66 M 568, 575, 214 P 88. 


CHAPTER 113 


FORM OF CONTRACT—FILING OF CONDITIONAL SALES CONTRACTS 


Section 7591. 


Contract for sale of personal property. 


application of proceeds. 


7592. Contract to manufacture. 

7593. Contract for sale of real property. 

7594. Filing contracts for sale of personal property. 

7595. Duty of county recorder. 

7596. Release of obligation. 

7597. Default of vendee—seizure and sale of property 
7591. 


or more, is valid, unless: 


1. The agreement or some note or memorandum thereof be in writing, 
and subscribed by the party to be charged, or by his agent; or, 

2. The buyer accepts and receives part of the thing sold, or when it 
consists of a thing in action, part of the evidences thereof, or some of 


them; or, 


3. The buyer, at the time of sale, pays a part of the price. 


History: En. Sec. 2340, Civ. C. 1895; 
re-en. Sec. 5089, Rev. C. 1907; re-en. Sec. 
7591, R. C. M. 1921. Cal. Civ. C. Sec. 1739. 
Based, on Field Civ. C. Sec. 865. 


Burden of Proof 


Where the value of property involved 
in a sale is sufficient to bring the contract 
of sale within the provisions of this sec- 
tion, the burden is on plaintiff, in an ac- 
tion for breach of the contract, to estab- 
lish by a preponderance of evidence that 
a valid contract under the statutes was 
entered into between the parties, together 
with a breach of such contract, and the 
consequent damages. Brophy v. Idaho P. 
& P. Co., 31 M 279, 283, 78 P 493. 


Operation in General 


Where a person leaves a message with 
a clerk, to the effect that if the plaintiff 


would buy in certain property to be sold 
under a chattel mortgage, and let a cer- 
tain person buy it from him, that he would 
pay the plaintiff five hundred dollars, and 
the plaintiff acted accordingly, the trans- 
action was not within the statute of 
frauds, and constituted a valid verbal con- 
tract. Frank v. Murray, 7 M 4, 10, 14 P 
654. 

A contract between tenants in common 
for the erection of a house on the com- 
mon property by one at his own expense, 
and requiring him to make an equal divi- 
sion of the rents between them when the 
rents received equaled one-half the cost, 
is not within this section. Ayotte v. Na- 
deau, 32 M 498, 519, 81 P 145. 


Part Payment 


Part payment of the purchase price upon 
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property, or agreement to buy or sell it for a price of two hundred dollars. 


1 


+P, 2d 789 


7593 
158 P. 2d 488, 
492 | 
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a contract for the sale of cattle brought 
the transaction within the exception pro- 
vided for in this section. Case v. Kramer, 
34 M 142, 149, 85 P 878. 

When acceptance and receipt of a part 
of goods or payment of a portion of the 
purchase price at the time of the sale by 
an agent of the buyer is relied upon to 
take the case out of the statute of frauds, 
it must be by one having specific au- 
thority or by a general agent having all 
authority, and the authority of the former 
cannot depend upon the same oral agree- 
ment which is sought to be rendered valid 
by the act of the agent. Mahoney 
Brothers v. Hansen Packing Co., 67 M 120, 
215 P 506. 


Td. In an action for breach of contract 
of sale of cattle where defendant company 
was sought to be held liable under an ar- 
rangement made over the telephone by a 
third person who had never been its agent 
and was not specifically authorized by it 
to act for it, and who after completion 
of the conversation assured the buyer that 


-defendant would take the cattle and there- 


upon paid a part of the purchase price, 
defendant never making any payment 
whatever, held that the payment was not 
made by the buyer and therefore the case 
was not taken out of the statute of frauds 
(subd. 3, this section) by such part pay- 
ment. 


7592. Contract to manufacture. 
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; 


Receipt or Acceptance of Part of Thing 
Sold 

The receipt and acceptance of property 
sold need not be concurrent with the time 
of sale, but may occur at any time there- 
after. Where the buyer accepts and re- 
ceives the thing sold, such acceptance and 
receipt by one who assumes the buyer’s 
contract is sufficient. Slater Brick Co. v. 
Shackleton, 30 M 390, 392, 76 P 805. 


Sufficiency of Note or Memorandum 


In order to take an oral contract for the 
sale of personal property out of the stat- 
ute of frauds, the note or memorandum 
thereof referred to in this section must be 
so drawn that the essentials of the con- 
tract may be ascertained without resort to 
oral evidence, the rule being complied with 
if the material elements of the contract 
are stated in general terms. Lewis v. 
Aronow, 77 M 348, 355, 251 P 146. 


Id. For the purpose of enabling the 
court to interpret the abbreviations “No. 
1D. N.S.” used in a memorandum evidene- 
ing the sale of wheat to a wheat buyer, 
where the oral contract of sale was at- 
tacked on the ground that it was void un- 
der the statute of frauds, parol evidence 
was admissible to show their customary 
meaning in the business of dealing in 
wheat. 


An agreement to manufacture a thing, 


from materials furnished by the manufacturer, or by another person, is not 
within the provisions of the last section. 


History: En. Sec. 2341, Civ. C. 1895; re-en. Sec. 5090, Rev. C. 1907; re-en. Sec. 7592, 
R. Cc. M. 1921. Cal. Civ. C. Sec. 1740. Field Civ. C. Sec. 866. 


7593. Contract for sale of real property. No agreement for the sale 
of real property, or of any interest therein, is valid, unless the same, or 
some note or memorandum thereof, be in writing, and subscribed by the 
party to be charged, or his agent, thereunto authorized, in writing; but 
this does not abridge the power of any court to compel the specific per- 
formance of any agreement for the sale of real property in case of part 


performance thereof. 

History: En. Sec. 2342, Civ. C. 1895; 
re-en. Sec. 5091, Rev. C. 1907; re-en. Sec. 
7593, R. C. M. 1921. Cal. Civ. C. Sec. 1741. 
Based on Field Civ. C. Sec. 867. 


Claim in Opposition to Written Title— 
Burden of Proof 

Where it is sought to found a claim, as 
for a right-of-way, to a part of a ranch, 
based upon oral negotiations, and the 
owner is dead, this section furnishes to 
the heirs their only defense; if there was, 


in fact, an agreement to convey the right- ' 


of-way, the owner’s death would not neces- 
sarily defeat a right to have specific per- 
formance decreed, but to authorize this the 


terms of the contract must be definite and 
full, and be made out by clear and unam- 
biguous proof. Lewis v. Patton, 42 M 
528, 523, 113 P 745. 

Where a party asserts a claim to realty 
in opposition to the written title, he has 
the burden of proof, and. the evidence in 
support of it must be clear, full and satis- 
factory, nothing being left to conjecture 
or speculation. MacGinniss Realty Co. v. 
Hinderager, 63 M 172, 206 P 436. 


Operation in General 


_ An oral agreement by a purchaser at a 
judicial sale of a lode mining claim to take 
the deed in his own name, and convey to 
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another, is void as within this section. 
Largey v. Leggat, 30 M 148, 157, 75 P 950. 


A contract between tenants in common 
for the erection of a house on the common 
property by one at his own expense, and re- 
quiring him to make an equal division of 
the rents between them when the rents re- 
ceived equaled one-half the cost, does not 
come within the meaning of this section. 
Ayotte v. Nadeau, 32 M 498, 519, 81 P 
145. 

Where plaintiff sought to recover money 
on a demand loan, defendant was properly 
allowed to introduce testimony tending to 
show that the money paid him by the for- 
mer was not a loan, but a partial payment 
upon the purchase price of real property 
sold under an oral contract, even though 
such contract of purchase was invalid, and 
therefore unenforceable, under the statute 
of frauds. Perkins v. Allnut, 47 M 13, 14, 
130" P al: 7 

Where it appears, in an action of eject- 
ment, that monuments, on the boundary 
between the lands of adjoining properties, 
are in place and have been identified by 
the witnesses for the plaintiff, thus mak- 
ing certain that which can be made cer- 
tain, in conformity with section 8767, and 
showing that there was no dispute as to 
the true dividing line, no valid agreement 
between the parties establishing the divid- 
ing line could have been made without a 
complete observance of the statute of 
frauds, as expressed in this section. My- 
rick v. Peet, 56 M 13, 26, 180 P 574. 


A life estate in real property (or a joint 
tenancy with the right of survivorship) 
can only be created by deed or will, un- 
der the statute of frauds; therefore the 
contention of the grantee in a deed which 
reserved no such estate in the grantor that 
it was orally understood between the par- 
ties that the instrument should have that 
effect is not maintainable. Hayes v. Mof- 
fatt, 83 M 214, 228, 271 P 433. 


Part Performance 


Where it appeared from plaintiff’s evi- 
dence in a suit to enforce specific per- 
formance of an oral contract to sell real 
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property, that he had fully performed all 
the terms of the agreement to be per- 
formed by him, and that defendant had 
put him in actual possession of the prem- 
ises, upon which he had erected substan- 
tial improvements, the court had the power 
to grant the relief asked for. Stevens v. 
Trafton, 36 M 520, 528, 93 P 810. 


A parol agreement for the sale or ex- 
change of real property may be specifi- 
cally enforced in case of part performance, 
and where the vendee takes possession and 
makes valuable improvements, there is a 
sufficient part performance to take the 
case out of the statute of frauds. Hogan 
v. Thrasher, 72 M 318, 327, 233 P 607. 


Id. For possession by the vendee to con- 
stitute part performance of a parol agree- 
ment to sell or exchange land, such pos- 
session must be in pursuance of the agree- 
ment and not merely a continuance of a 
former possession; but where possession 
is followed by the making of valuable and 
permanent improvements, it is referable 
to the new relation created by the con- 
tract, rather than the old one. 


Settler may Convey Rights in Public 
Lands Orally 


A settler upon public lands of the United 
States may convey his right therein, with 
water rights appurtenant thereto, orally, 
with or without consideration, to one who 
thereupon takes immediate possession 
thereof. Geary et al. v. Harper et al., 92 
M 242, 248, 12 P 2d 276. 


Statute of Frauds Must be Pleaded 


Where a defendant, in a suit for specific 
performance, admitted the making of the 
contract and relied on other defenses than 
the statute of frauds to defeat the action, 
he could not avail himself of this section 
without specially pleading it. Chris- 
tiansen v. Aldrich, 30 M 446, 453, 76 P 
1007; Mitchell v. Henderson, 37 M 515, 
520, 97 P 942. 


References 


Dreidlein v. Manger, 69 M 155, 163, 220 
tcapa BU yy 


7594. Filing contracts for sale of personal property. All contracts, 7594 
notes, and instruments for the transfer or sale of personal property, where L. 37 c. 72 
the title is stipulated to remain in the vendor until the payment of the “~~ ‘”'” 
purchase price, or some part thereof, shall be in writing, and the original Sie 
or true copy thereof, certified by the county clerk and*recorder, shall be Bie © ath c. 148 
filed with the county clerk and recorder of the county wherein said personal >. 
property was situated at the time of the execution of said contract, note rs a 
or other instrument for the transfer or sale of said personal property, if the 5.1. ’43 «. . 70 
vendee resides without said county, the original or a certified copy thereof ipa 
shall be filed in the county where the vendee resides, otherwise, any 
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such contract, note, or instrument is void as to bona fide purchasers, mort- 
gagees, or attaching creditors of such property prior to such filing. 


History: En. Sec. 1, p. 124, L. 1899; 
re-en. Sec. 5092, Rev. C. 1907; amd. Sec. 
1, Ch. 52, L. 1911; re-en. Sec. 7594, R. C. M. 
1921; amd. Sec. 1, Ch. 145, L. 1925. 


Filing of Assignment not Constructive 
Notice 


Since this section provides only for the 
filing of conditional sale contracts, and not 
for the filing of assignments thereof, filing 
of the latter does not impart constructive 
notice, and proof of the assignment of- 
fered for the purpose of showing such no- 
tice in the buyer of the article covered 
by the contract was properly excluded. 
Parsons v. Rice, 81 M 509, 525, 264 P 396. 


Mortgagee not Bona 
When 

In an action in conversion of machinery 
covered by conditional: sale contracts by 
one who knew that the contracts existed 
and that the seller retained title until full 
payment was made but nevertheless took 
mortgages thereon, evidence held to sus- 
tain the finding of the trial court that 
plaintiff was not a bona fide mortgagee, 
within the meaning of this section, and 
therefore not entitled to recover against 
the seller of the machinery which had been 
seized and disposed of at the time plain- 
tiff acquired. its mortgages. Yale Oil 
Corp. v. Sedlacek et al., 99 M 411, 418, 43 
P 2d 887. ; 

Id. While a pre-existing debt consti- 
tutes a valuable consideration for a sale 
or a chattel mortgage, it is not such a 
consideration as will support the claim of 
a mortgagee that he is a bona fide pur- 
chaser within the meaning of this section, 
unless the creditor has granted an exten- 
sion of time for payment of such a debt, 
or has in some way altered his condition 
for the worse. 


Fide Purchaser 


Operation and Effect 


Where a chattel mortgage, executed by 
the purchaser of the property under a con- 
ditional sale contract, was filed for record 
prior to the recordation of the contract, it 
was as valid in the hands of the assignee 
of the mortgage as it was in those of the 
bona fide mortgagee for value and with- 
out notice, even though the assignee may 
have had actual notice of the existence of 
the conditional contract of sale at the time 
of the assignment. #Hoeller v. Moog et 
al., 60 M 74, 80, 81, 198 P 367. 

When personalty had been levied upon 
before a conditional sale contract covering 
it was filed in the office of the county 


clerk and recorder, it was impressed with | 


the lien which continued in full force and 
effect until judgment, nothing in the mean- 


time transpiring to destroy it, rendering 
the contract void as to the attaching cred- 
itor, under this section. Billings Hardware 
Co. v. Bryan, 63 M 14, 20, 206 P 418. 

A contract for the sale of an article 
wherein it was stipulated that title should 
remain in the vendor until the purchase 
price was paid, construed as a conditional 
sale contract under this section, and held 
not susceptible of construction as one of 
bailment. Hodson et al. v. O’Keeffe, 71 M 
322, 329, 229 P 722. 

A conditional sale contract of mortgaged 
personal property made after the due fil- 
ing of the mortgage—though valid as be- 
tween the parties to it—is void as against 
the mortgagee, and the writing evidencing 
the sale is inadmissible in evidence in an 
action for conversion against the seller 
who retook the property on breach by the 
buyer. Doering v. Selby et al., 75 M 416, 
420, 244 P 485. 

Under this section, a conditional sale 
contract reserving title in the vendor un- 
til full payment of the purchase price, is 
void as to bona fide purchasers, mortga- 
gees or attaching creditors, if it or a prop- 
erly certified copy thereof was not filed 
for record with the county clerk prior to 
the time they became such. Herd v. Free- 
man et al., 84 M 32, 37, 273 P 1047. 

Id. In an action in claim and delivery 

by the seller of personal property under a 
conditional sale contract, which property 
was subsequently mortgaged by the buyer 
to defendants and by them bought in at 
foreclosure sale, defendant mortgagees 
were entitled to prevail under the last 
above rule, where at the time they took 
their mortgage the sale contract had not 
been filed for record and they were ig- 
norant of its existence. 
Where conditional sale contracts cover- 
ing farm machinery were not filed with the 
county clerk as required by this section, 
they were void as to bona fide purchasers, 
mortgagees or attaching creditors. Yale 
Oil Corp. v. Sedlacek et al., 99 M 411, 417, 
43 P 2d 887. 


When Unfiled Contract is Admissible 
in Evidence 


Where defendant in a claim and delivery 
action claims as a bona fide purchaser, an 
unfiled conditional sale contract covering 
the article is void as to him and is inadmis- 
sible in evidence against him; but where 
his answer is a general denial and at the 
time it is offered in evidence there is 
nothing to show the nature of defendant’s 
claim it is admissible, subject to be 
stricken upon undisputed testimony that 
defendant was a bona fide purchaser. Har- 
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vey E. Mack Co. v. Ryan, 80 M 524, 532 
et seq., 261 P 283. 


Where Contract Must be Filed 


Held, that a conditional sale contract 
(subject: an automobile) must, under this 
section, be filed in the county where the 
property was at the time of the execution 
of the contract, and not in an adjoining 
county to which it was immediately re- 
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where it was kept and used. (Mr. Justice 
Holloway dissenting.) Fergus Motor Co. v. 
Sorenson, 73 M 122, 125 et seq., 235 P 422. 


References 


Cited or applied as Laws of 1911, chap- 
ter 52, in Brunswick-Balke-Collender Co. 
v. Higgins, 54 M 11, 12, 165 P 1109; Hen- 
nessy Co. v. Wagner et al., 69 M 46, 48, 
220 P 101; Angell v. Lewistown State 


moved, the home of the conditional vendee Bank et al., 72 M 345, 350, 232 P 90. 


7595. Duty of county recorder. The county clerk and recorder shall ps9 
keep an index record of all such contracts, notes, or instruments filed in SL, ores 70 
his office, and shall note the payment aaa Satetaction thereof upon the, pee 
request of the vendor, or his duly authorized agent or attorney. A fee of Ref. to 
fifty cents shall be paid for every such instrument filed. Re 3(b) fig 


History: En. Sec. 2, p. 124, L. 1899; re-en. Sec. 1, Ch. 52, L. 1911; re-en. Sec. 7595,” sli 
R. C. M. 1921. 


7596. Release of obligation. Upon receipt of the purchase price, the 7596 
vendor shall cause the clerk and recorder to enter satisfaction and discharge a oe 
the obligations of such contract, note, or instrument, and a failure of see. 7p. 132 


thirty days to cause such iN etaution to be made shall render the vendor 7 Wee ded 


lable for any actual damage sustained by any person by reason thereof. 5! age 
History: En. Sec. 3, p. 124, L. 1899; re-en. Sec. 5094, Rev. C. 1907; re- eRe f to ? aie a 
R. C. M. 1921. S.L.743.c. 148 |S.L. °45 @. 63 
f ce 3(b) ‘See. 3 p. 117 
7597. Default of vendee—seizure and sale of property—app).2>+ f 17597 
proceeds. Upon default being made by the vendee in any of the terms phe 70 


and conditions of any contract, note, or instrument for the transfer or sale %©® 7P. 183 
of personal property, where the title to said property is stipulated to 7597 
remain in the vendor until the payment of the purchase price, the vendor ¢{ ‘9; . ; 48 
may recover the possession of said property in an action of claim and >°53° 
delivery, brought and conducted as provided by law for such action; and, 

in addition thereto, it shall also be lawful for the vendor of any such 138°P.(2d) 255 
personal property to insert in any such conditional sale contract, note, or — 
instrument, and make a part thereof, a clause authorizing the Bherift of Ref. to 
the county in which said property, or any part thereof, may be, upon Soe A a 
request of the vendor and the delivery to him of a copy of such contract, 

note, or instrument, certified by the county clerk and recorder of the 

county where the same is on file as being a true copy, to take possession of 

such property in case of such default, and sell the same after notice given 

therefor for such time and in the manner provided by law for sheriff’s 

sale of personal property under execution, and apply the proceeds thereof, 

first to the payment of the expenses of such sale, and second, to the 
payment of the amount due on said contract, note, or instrument, and the 
remainder, if any, shall be paid to the vendee or assigns; and if such clause 

is inserted in said contract, note, or instrument, as aforesaid, and said 

vendor complies with the terms thereof, it is hereby made the duty of 

such sheriff, upon the request of said vendor, to take said property and 

sell the same and apply the proceeds as therein set forth. The said sheriff 

may require a reasonable indemnity bond from the vendor or his assigns 

before taking possession of or selling said property. For his services in 
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7598 
taking and selling the said property, the sheriff shall be entitled to fees - 
and mileage as in the case of sale of personal property under chattel 
mortgage, and such fees and costs, when paid by the vendor, shall become 
part of the indebtedness of the vendee to the vendor, and should the 
proceeds of said sale not be sufficient to pay the balance due on said 
contract, note, or instrument, including said costs, the remainder due 
thereon, if any, may be recovered by the vendor in an appropriate action 
on the original contract, note, or instrument. Provided, however, that 
if said vendee shall surrender possession of said personal property to said 
vendor without cost and expense to said vendor, and provided also, that 
said vendee has paid at least thirty-three and one-third per cent. (33 1/3%) 
of the original purchase price of said personal property with interest, said 
vendor shall not be entitled to any deficiency judgment against said vendee 
upon said contract, note, or instrument. 


History: En. Sec. 1, Ch. 146, L. 1919; 
re-en. Sec. 7597, R. C. M. 1921; amd. Sec. 
1 Gn 112 11 oSb, 


tomobiles) as absolute, retake and sell 
them, applying the net proceeds upon the 
note, and if such proceeds were insuffi- 


cient to discharge the debt, the maker 
to pay the deficiency, may properly be 
enforced under this section and does not 
contravene public policy. First Nat. Bank 
v. Marlowe et al., 71 M 461, 468, 230 P 374. 


Operation and Effect 

A provision in a promissory note 
(treated as a conditional sale contract) 
that upon breach by the maker the payee 
might treat the sale of the chattels (au- 
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RIGHTS AND OBLIGATIONS OF SELLER—DELIVERY AND WARRANTY 


Section 7598. When a seller must act as a depositary. 


7599. When seller may resell. 

7600. Delivery on demand. 

7601. Delivery—where made. 

7602. Expense of transportation. 

7608. Notice of election as to delivery. 

7604. Buyer’s directions as to manner of sending thing sold. 
7605. Delivery to be within reasonable hours. 

7606. Warranty defined. 

7607. No implied warranty in mere contract of sale. 
7608. Warranty of title to personal property. 

7609. Warranty on sale by sample. 

7610. When seller knows that buyer relies on his statements, ete. 
7611. Merchandise not in existence. 

7612. Manufacturer’s warranty against latent defects. 
‘7613. Thing bought for particular purpose. 

7614. When thing cannot be examined by buyer. 
7615. Trade-marks. 

7616. Other marks. 

7617. Warranty on sale of written instrument. 

7618. Warranty of provisions for domestic use. 

7619. Warranty on sale of good-will. 

7620. Warranty upon judicial sale. 

7621. Effect of general warranty. 


7598. When a seller must act as a depositary. After personal prop- 
erty has been sold, and until the delivery is completed, the seller has the 
rights and obligations of a depositary for hire, except that he must keep 
the property, without charge, until the buyer has had a reasonable oppor- 
tunity to remove it. 

History: En. Sec. 2350, Civ. C. 1895; re-en. Sec. 5095, Rev. C. 1907; re-en. Sec. 7598, 
R. C. M. 1921. Cal. Civ. C. Sec. 1748. Field Civ. C. Sec. 869. 
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7599. When seller may resell. If a buyer of personal property does 
not pay for it according to contract, and it remains in the possession of 
the seller after payment is due, the seller may rescind the sale, or may 


enforce his lien for the price, in the manner prescribed by the chapter 


on liens. 

History: En. Sec. 2351, Civ. C. 1895; 
re-en. Sec. 5096, Rev. C. 1907; re-en. Sec. 
7599, R. C. M. 1921. Cal. Civ. C. Sec. 1749. 
Field Civ. C. Sec. 870. 

Operation and Effect 


This section providing that the vendor 
on breach of a conditional sale contract 


by the vendee may rescind the contract, 
or enforce his lien for the purchase price, 
applies only where the possession of the 
property is retained throughout by the ven- 
dor, hence has no application where pos- 
session was immediately delivered to the 
vendee. First Nat. Bank v. Marlowe et 
al., 71 M 461, 468, 230 P 374. 


7600. Delivery on demand. One who sells personal property, whether 
it was in his possession at the time of sale or not, must put it into a con- 
dition fit for delivery, and deliver it to the buyer within a reasonable 
time after demand, unless he has a lien thereon. 


History: En. Sec. 2360, Civ. C. 1895; 
re-en. Sec. 5097, Rev. C. 1907; re-en. Sec. 
7600, R. C. M. 1921. Cal. Civ. C. Sec. 
1753. Field Civ. C. Sec. 871. 

Action to Compel Delivery 

As a general rule, a proceeding to com- 
pel a corporation to deliver a certificate 
of stock, or an action for damages for fail- 
ure to make delivery, cannot be main- 


7601. Delivery—where made. 


History: En. Sec. 2361, Civ. C. 1895; 
re-en. Sec. 5098, Rev. C. 1907; re-en. Sec. 
7601, R. C. M. 1921. Cal. Civ. C. Sec. 1754. 
Field Civ. C. Sec. 872. 


Operation and Effect 


Where an automobile dealer has no os- 
tensible place of business other than the 
garage in which his machines are kept, 


tained unless the corporation has refused 
delivery. Gallatin Co. F. Alliance v. Flan- 
nery, 59 M 534, 538, 197 P 996. 

References 

Cited or applied as section 5097, Revised 
Codes, in Stanhope v. Shambow, 54 M 360, 
364, 170 P 753; Backer v. Parker-Morelli- 
Barclay M. Co., 87 M 595, 599, 289 P 571. 


Personal property sold is deliverable 
at the place where it is at the time of the sale or agreement to sell, or if | 
it is not then in existence, it is deliverable at the place where it is produced. 


and he sells and transfers the possession 
of a machine at such garage, that place, in 
the absence of any agreement to the con- 
trary, becomes the place of business in 
contemplation of law, and a redelivery at 
the garage by the buyer, with notice to 
the seller that the machine is there, con- 
stitutes a restoration. Stanhope v. Sham- 
bow, 54 M 360, 363, 364, 170 P 753. 


7602. Expense of transportation. One who sells personal property 


must bring it to his own door, or other convenient place, for its acceptance 
by the buyer, but further transportation is at the risk and expense of the 
buyer. | 


History: En. Sec. 2362, Civ. C. 1895; re-en. Sec. 5099, Rev. C. 1907; re-en. Sec. 7602, 
R. C. M. 1921. Cal. Civ. C. Sec. 1755. Field Civ. C. Sec. 873. 


7603. Notice of election as to delivery. When either party to a 
contract of sale has an option as to the time, place, or manner of delivery, 
he must give the other party reasonable notice of his choice; and if he 
does not give such notice within a reasonable time, his right of option is 
waived. 


History: En. Sec. 2363, Civ. C. 1895; re-en. Sec. 5100, Rev. C. 1907; re-en. Sec. 7603, 
R. C. M. 1921. Cal Civ. C. Sec. 1756. Field Civ. C. Sec. 874. 


7604. Buyer’s directions as to manner of sending thing sold. If a 
seller agrees to send the thing sold to the buyer, he must follow the 
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directions of the latter as to the manner of. sending, or it will be at his 
own risk during its transportation. If he follows such directions, or if, in 
the absence of special directions, he uses ordinary care in forwarding the 
thing, it is at the risk of the buyer. 


History: En. Sec. 2364, Civ. C. 1895; re-en. Sec. 5101, Rev. C. 1907; re-en. Sec. 7604, 
R. C. M. 1921. Cal. Civ. C. Sec. 1757. Field Civ. C. Sec. 875. 


7605. Delivery to be within reasonable hours. The delivery of a 
thing sold ean be offered or demanded only within reasonable hours of 


the day. 


History: 


R. C. M. 1921. Cal. Civ. C. Sec. 1758. 


En. Sec. 2365, Civ. C. 1895; re-en. Sec. 5102, Rev. C. 1907; re-en. Sec. 7605, 
Field Civ. C. Sec. 876. 


7606. Warranty defined. A warranty is an engagement by which a 
seller assures to a buyer the existence of some fact affecting the transaction, 


whether past, present, or future. 


History: En. Sec. 2370, Civ. C. 1895; 
re-en. Sec. 5103, Rev. C. 1907; re-en. Sec. 
7606, R. C. M. 1921. Cal. Civ. C. Sec. 1763. 
Field Civ. C. Sec. 877. 


Operation and Effect 


Where the character of a contract is at 
issue, to-wit, whether it was one of sale, a 
sale with warranty, or one of agency, the 
primary test is the intention of the parties 
gathered from the whole scope and effect 
of the language employed. Butte Floral 
Co. v. Reed, 65 M 138, 152, 211 P 325. 


7607. No implied warranty in mere contract of sale. 


Id. On breach of warranty, the buyer 
may either retain the article and sue for 
damages, or rescind the contract and sue 
for a return of the purchase price paid. 

Id. The fact that an article sold is 
second-hand and known to be such does 
not of itself prevent an affirmation as to 
its condition constituting an express war- 
ranty. 

References 


Cited or applied as section 2370, Civil 
Code, in Lander v. Sheehan, 32 M 25, 30, 
79 P 406. 


Except as pre- 


seribed by this chapter, a mere contract of sale or agreement to sell does 


not imply a warranty. 


History: En. Sec. 2371, Civ. C. 1895; 
re-en. Sec. 5104, Rev. C. 1907; re-en. Sec. 
7607, R. C. M. 1921. Cal. Civ. C. Sec. 1764. 
Field Civ. C. Sec. 878. 


Operation and Effect 


One knowingly buying a second-hand ar- 
ticle from a person not a dealer or manu- 
facturer, relying upon his own judgment, 
takes it unaccompanied by an implied war- 
ranty as to its fitness for a special pur- 


pose. Jones v. Armstrong, 50 M 168, 176, 
145 P 949. 

Id. Where breach of warranty of a 
piece of machinery for a certain purpose is 
relied upon, in an action to recover its pur- 
chase price, the burden of showing unfit- 
ness resting upon defendant is not sus- 
tained by evidence that upon a test it did 
poor work, unless it is also shown that the 
adjustment and operation were correct at 
the time of the test. 


7608. Warranty of title to personal property. One who sells or agrees 
to sell personal property, as his own, thereby warrants that he has a good 


and unencumbered title thereto. 


History: En. Sec. 2372, Civ. C. 1895; 
re-en. Sec. 5105, Rev. C. 1907; re-en. Sec. 
7608, R. C. M. 1921. Cal. Civ. C. Sec. 1765. 
Field Civ. C. Sec. 879. 


Operation and Effect 


An indorsement on a bill of sale by the 
buyer of personal property on a resale 
thereof that he would “guarantee delivery 
of same” does not constitute a warranty 
of title. Pincus v. Muntzer, 34 M 498, 501, 
87 P 612. 


Id. Where the transfer of personal 
property was evidenced by a bill of sale, 
to which the purchaser, upon reselling the 
goods, added an indorsement guaranteeing 
delivery, but not expressly warranting ti- 
tle, the language of this section may not 
be read into the indorsement, and thereby 
a written warranty created, so as to make 
the statutory limitation of eight years, 
mentioned in section 9029, applicable to a 
suit for a breach of a warranty of title 
to the property sold. 
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In this country it is the general rule 
that, so long as the buyer of personal 
property is in the undisturbed possession 


of it, he cannot recover damages for a - 


breach of warranty of title or set up want 
of title in the seller as defense to an ac- 


7609. Warranty on sale by sample. 


DELIVERY AND WARRANTY 
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tion to recover the purchase price. Court- 
ney v. Gordon, 74 M 408, 415, 241 P 233. 


References 


Heffron v. Thomas et al., 61 M 10, 13, 
201672; 


One who sells or agrees to sell 


goods by sample, thereby warrants the bulk to be equal to the sample. 


History: En. Sec. 2373, Civ. C. 1895; re-en. Sec. 5106, Rev. C. 1907; re-en. Sec. 7609, 
R. C. M. 1921. Cal. Civ. C. Sec. 1766. Field Civ. C. Sec. 880. 

7610. When seller knows that buyer relies on his statements, etc. One 
who sells or agrees to sell personal property, knowing that the buyer 
relies upon his advice or judgment, thereby warrants to the buyer that 
neither the seller, nor any agent employed by him in the transaction, 
knows the existence of any fact concerning the thing sold which would, 
to his knowledge, destroy the buyer’s inducement to buy. 


. +History: En. Sec. 2374, Civ. C. 1895; 

re-en. Sec. 5107, Rev. C. 1907; re-en. Sec. 
7610, R. C. M. 1921. Cal. Civ. C. Sec. 1767. 
Field Civ. C. Sec. 881. 


References 


Butte Floral Co. v. Reed, 65 M 138, 152, 
211 P 325. 


7611. Merchandise not in existence. One who agrees to sell mer- 
chandise not then in existence, thereby warrants that it shall be sound and 
merchantable at the place of production contemplated by the parties, and 
as nearly so, at the place of delivery, as can be secured by reasonable eare. 


History: En. Sec. 2375, Civ. C. 1895; re-en. Sec. 5108, Rev. C. 1907; re-en. Sec. 7611, 
R. C. M. 1921. Cal. Civ. C. Sec. 1768. Field Civ. C. Sec. 882. 


7612. Manufacturer’s warranty against latent defects. One who sells 
or agrees to sell an article of his own manufacture, thereby warrants it to 
be free from any latent defect, not disclosed to the buyer, arising from 
the process of manufacture, and also that neither he nor his agent in such 
manufacture has knowingly used improper materials therein. 


History: En. Sec. 2376, Civ. C. 1895; References 
re-en. Sec. 5109, Rev. C. 1907; re-en. Sec. 
7612, R. C. M. 1921. Cal. Civ. C. Sec. 1769. 
Field Civ. C. Sec. 883. 


Rowe v. Emerson-Brantingham Co., 61 M 
133.0 0; COL Pe S16. 


7613. Thing bought for particular purpose. One who manufactures 
an article under an order for a particular purpose, warrants by the sale 
that it is reasonably fit for that purpose. 


IsLOLy.) ball. eG, sold, | CVs. Cou oob: 
re-en. Sec. 5110, Rev. C. 1907; re-en. Sec. 
7613, R. C. M. 1921. Cal. Civ. C. Sec. 1770. 
Field Civ. C. Sec. 884. 

Operation and Effect 

One who purchases articles for a particu- 
lar purpose need not rescind the contract 
and restore them to the seller upon dis- 


7614. When thing cannot be examined by buyer. 


covering a breach of the implied warranty, 

but may set up his claim for damages by 

way of counter-claim in an action by the 

plaintiff for the purchase price. Busbee 

v. Gagnon Co., 50 M 203, 212, 146 P 275. 
References 


Rowe v. Emerson-Brantingham Co., 61 M 
(apo 1 e0L ob, 


One who sells or 


agrees to sell merchandise inaccessible to the examination of the buyer, 
thereby warrants that it is sound and merchantable. 


History: En. Sec. 2378, Civ. C. 1895; 


re-en. Sec. 5111, Rev. C. 1907; re-en. Sec. 


7614, R. C. M. 1921. Cal. Civ. C. Sec. 1771. 
Field Civ. C. Sec. 885. 


References 


Rowe v. Emerson-Brantingham Co., 61 M 
1340 loot Les LO. 
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7615. Trade-marks. One who sells or agrees to sell any article to 
which there is affixed or attached a trade-mark, thereby warrants that 
trade-mark to be genuine and lawfully used. 


History: En. Sec. 2379, Civ. C. 1895; re-en. Sec. 5112, Rev. C. 1907; re-en. Sec. 7615, 
R. C. M. 1921. Cal. Civ. C. Sec. 1772. Field Civ. C. Sec. 886. 


7616. Other marks. One who sells or agrees to sell any article to 
which there is affixed or attached a statement or mark to express the 
quantity or quality thereof, or the place where it was, in whole or in part, 
produced, manufactured, or prepared, thereby warrants the truth thereof. 

History: En. Sec. 2380, Civ. C. 1895; References 


re-en. Sec. 5113, Rev. C. 1907; re-en. Sec. 
7616, B.C. M. 1921. Cal. Civ. C. Sec. 1773. ae v. Mason, 90 M 489, 502, 4 P 2d 


Field Civ. C. Sec. 887. 


7617. Warranty on sale of written instrument. One who sells or 
agrees to sell an instrument purporting to bind anyone to the performance 
of any act, thereby warrants that he has no knowledge of any facts which 
tend to prove it worthless, such as the insolvency of any of the parties 
thereto, where that is material, the extinction of its obligations, or its 
invalidity for any cause. 

History: En. Sec. 2381, Civ. C. 1895; References 


re-en. Sec. 5114, Rev. C. 1907; re-en. Sec. r 
: pe Newer v. First Nat. Bank of Harlem, 74 
7617, R. C. M. 1921. Cal. Civ. C. Sec. 1774. M 549, 556, 241 P 613. ?, 


Field Civ. C. Sec. 888. 


7618. Warranty of provisions for domestic use. One who makes a 
business of selling provisions for domestic use warrants, by a sale thereof, 
to one who buys for actual consumption, that they are sound and whole- 
some. 


History: En. Sec. 2382, Civ. C. 1895; References 
re-en. Sec. 5115, Rev. C. 1907; re-en. Sec. Cited or applied as section 5115, Revised 
7618, R. C. M. 1921. Cal. Civ. C. Sec. 1775. Codes, in Kelley v. John R. Daily Oo., 56 M 
Based on Field Civ. C. Sec. 889. 63, 74, 181 P 326. 


7619. Warranty on sale of good-will. One who sells the good-will of 
a business thereby warrants that he will not endeavor to draw off any of 
the customers. 


History: En. Sec. 2383, Civ. C. 1895; re-en. Sec. 5116, Rev. C. 1907; re-en. Sec. 7619, 
R. C. M. 1921. Cal. Civ. C. Sec. 1776. Field Civ. C. Sec. 890. 


7620. Warranty upon judicial sale. Upon a judicial sale, the only 
warranty implied is that the seller does not know that the sale will not 
pass a good title to the property. 


History: En. Sec. 2384, Civ. C. 1895; References 
re-en. Sec. 5117, Rev. C. 1907; re-en. Sec. Cited or applied as section 5117, Revised 
7620, R.C. M. 1921. Cal. Civ. C. Sec. 1777. Codes, in MeCarthy v. State Banks 
Field Civ. C. Sec. 891. Townsend, 54 M 319, 329, 170 P 15. 


7621. Effect of general warranty. A general warranty does not extend 
to defects inconsistent therewith of which the buyer was then aware, 
or which were then easily discernible by him without the exercise of peculiar 
skill; but it extends to all other defects. 


History: En. Sec. 2385, Civ. C. 1895; re-en. Sec. 5118, Rev. C. 1907; re-en. Sec. 7621, 
R. C. M. 1921. Cal. Civ. C. Sec. 1778. Field Civ. C. Sec. 892. 
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Ou. 115. 116 PAYMENT AND INSPECTION—AUCTIONS 7622-7627 


CHAPTER 115 
RIGHTS AND OBLIGATIONS OF BUYER—PAYMENT AND INSPECTION 


Section 7622. Price—when to be paid. 
7623. Right to inspect goods. 
7624. Rights in case of breach of warranty. 


7622. Price—when to be paid. A buyer must pay the price of the | 7622, ay 155 
thing sold on its delivery, and must take it away within a reasonable time | Bs 
after the seller offers to deliver it. 


History: En. Sec. 2400, Civ. C. 1895; re-en. Sec. 5119, Rev. C. 1907; re-en. Sec. 7622, 
R. C. M. 1921. Cal. Civ. C. Sec. 1784. Field Civ. C. Sec. 893. 


7623. Right to inspect goods. On an agreement for sale, with war- 
ranty, the buyer has a right to inspect the thing sold, at a reasonable time, 
before accepting it, and may rescind the contract if the seller refuses to 
permit him to do so. 


History: En. Sec. 2401, Civ. C. 1895; re-en. Sec. 5120, Rev. C. 1907; re-en. Sec. 7623, 
R. C. M. 1921. Cal. Civ. C. Sec. 1785. Field Civ. C. Sec. 894. 


7624. Rights in case of breach of warranty. The breach of a warranty 
entitles the buyer to rescind an agreement for sale, but not an executed 
sale, unless the warranty was intended by the parties to operate as a 
condition. 7 


History: En. Sec. 2402, Civ. C. 1895; Rickards v. Aultman & Taylor M. Co., 64 
re-en. Sec. 5121, Rev. C. 1907; re-en. Sec. M 394, 399, 210 P 82. 
7624, R. C. M. 1921. Cal. Civ. C. Sec. References 


aot meele amills” ice aidahas Cited or applied as section 5121, Revised 
Operation and Effect Codes, in Doornbos v. Thomas, 50 M 370, 
Where a-contract of purchase of per- 379, 147 P 277; Advance-Rumely Thresh- 
sonalty has been fully executed by its de- ing Co. v. Terpening, 58 M 507, 512, 193 
livery to the purchaser and his receipt P 752; Advance-Rumely T. Co., Ine., v. 
or acceptance of it, he cannot rescind it. Wenholz, 80 M 82, 258 P 1085. 


CHAPTER 116 
SALE BY AUCTION 


Section 7625. Sale by auction defined. 
7626. Sale—when complete. 
7627. Withdrawal of bid. 
7628. Sale under written conditions. 
7629. Rights of buyer upon sale without reserve. 
7630. By bidding. 
7631. Auctioneer’s memorandum of sale. 


7625. Sale by auction defined. A sale by auction is a sale by public 


outery to the highest bidder on the spot. 


History: En. Sec. 2410, Civ. C. 1895; re-en. Sec. 5122, Rev. C. 1907; re-en. Sec. 7625, 
R. C. M. 1921. Cal. Civ. C. Sec. 1792. Field Civ. C. Sec. 896. 


7626. Sale—when complete. A sale by auction is complete when the 
auctioneer publicly announces, by the fall of his hammer, or in any other 


customary manner, that the thing is sold. 


History: En. Sec. 2411, Civ. C. 1895; re-en. Sec. 5123, Rev. C. 1907; re-en. Sec. 7626, 
R. C. M. 1921. Cal. Civ. C. Sec. 1793. Field Civ. C. Sec. 897. 


7627. Withdrawal of bid. Until the announcement mentioned in the 
last section has been made, any bidder may withdraw his bid, if he does 
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146 P.(2d) 165 
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7628-7633 EXCHANGE Ch. 116, 117 


so in a manner reasonably sufficient to bring it to the notice of the 
auctioneer. 


History: En. Sec. 2412, Civ. C. 1895; re-en. Sec. 5124, Rev. C. 1907; re-en. Sec. 7627, 
R. C. M. 1921. Cal. Civ. C. Sec. 1794. Field Civ. C. Sec. 898. 


7628. Sale under written conditions. When a sale by auction is made 
upon written or printed conditions, such conditions cannot be modified by 
any oral declaration of the auctioneer, except so far as they are for his 
own protection. 


History: En. Sec. 2413, Civ. C. 1895; re-en. Sec. 5125, Rev. C. 1907; re-en. Sec. 7628, 
R. C. M. 1921. Cal. Civ. C. Sec. 1795. Field Civ. C. Sec. 899. 


¥629. Rights of buyer upon sale without reserve. If, at a sale by 
auction, the auctioneer, having authority to do so, publicly announces 
that the sale will be without reserve, or makes any announcement equiv- 
alent thereto, the highest bidder in good faith has an absolute right to the 
completion of the sale to him; and, upon such a sale, bids by the seller, or 


any agent for him, are void. 
History: En. Sec. 2414, Civ. C. 1895; re-en. Sec. 5126, Rev. C. 1907; re-en. Sec. 7629, 
R. C. M. 1921. Cal. Civ. C. Sec. 1796. Field Civ. C. Sec. 900. 


7630. By bidding. The employment by a seller of any person to bid 
at a sale by auction, without the knowledge of the buyer, without an 
intention on the part of such bidder to buy, and on the part of the seller 
to enforce his bid, is a fraud upon the buyer, which entitles him to rescind 


his purchase. 
History: Fh. Sec. 2415, Civ. C. 1895; re-en. Sec. 5127, Rev. C. 1997; re-en. Sec. 7630, 
R. C. M. 1921. Cal. Civ. C. Sec. 1797. Field Civ. C. Sec. 901. 


7631. Auctioneer’s memorandum of sale. When property is sold by 
auction, an entry made by the auctioneer, in his sale book, at the time of 
the sale, specifying the name of the person for whom he sells, the thing 
sold, the price, the terms of sale, and the name of the buyer, binds both 


the parties in the same manner as if made by themselves. 
History: En. Sec. 2416, Civ. C. 1895; re-en. Sec. 5128, Rev. C. 1907; re-en. Sec. 7631, 
R. C. M. 1921. Cal. Civ. C. Sec. 1798. Field Civ. C. Sec. 902. 


CHAPTER 117 
EXCHANGE 


Section 7632. Exchange defined. 
7633. Form of contract. 
7634. Parties have rights and obligations of sellers and buyers. 
7635. Warranty of money. 


7632. Exchange defined. Hxchange is a contract by which the parties 
mutually give, or agree to give, one thing for another, neither thing, or 


both things, being money only. 
History: En. Sec. 2430, Civ. C. 1895; References 


re-en. Sec. 5129, Rev. C. 1907; re-en. Sec. 
7632, R. C. M. 1921. Cal. Civ. C. Sec. 1804. eee v. Henry, 66 M 244, 248, 213 P 


Field Civ. C. Sec. 9083. 


7633. Form of contract. The provisions of section 7591 apply to all 
exchanges in which the value of the pas to be given by either party 


is two hundred dollars or more. 
History: En. Sec. 2431, Civ. C. 1895; re-en. Sec. 5130, Rev. C. 1907; re-en. Sec. 7633, 
R. C. M. 1921. Cal. Civ. C. Sec. 1805. Based on Field Civ. C. Sec. 904. 
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Gi Ltt, 118 DEPOSIT IN GENERAL 7634-7639 


7634. Parties have rights and obligations of sellers and buyers. The 
provisions of the chapters on sale apply to exchanges. Each party has 
the rights and obligations of a seller as to the thing which he gives, and 
of a buyer as to that which he takes. 


History: En. Sec. 2432, Civ. C. 1895; re-en. Sec. 5131, Rev. C. 1907; re-en. Sec. 7634, 
R. C. M. 1921. Cal. Civ. C. Sec. 1806. Field Civ. C. Sec. 905. 


7635. Warranty of money. On an exchange of money, each party 
thereby warrants the genuineness of the money given by him. 


History: En. Sec. 2433, Civ. C. 1895; re-en. Sec. 5132, Rev. C. 1907; re-en. Sec. 7635, 
R. C. M. 1921. Cal. Civ. C. Sec. 1807. Field Civ. C. Sec. 906. 


CHAPTER 118 
DEPOSIT—NATURE AND CREATION—OBLIGATIONS OF THE DEPOSITARY 


Section 7636. Deposit—kinds of. 
7637. Voluntary deposit—how made. 
7638. Involuntary deposit—how made. 
7639. Same—duty of involuntary depositary. 
7640. Deposit for safe-keeping defined. 
7641. Deposit for exchange defined. 
7642. Depositary must deliver on demand. 
7643. No obligation to deliver without demand. 
7644, Place of delivery. 
7645. Notice to owner of adverse claim. 
7646. Notice to owner of thing wrongfully detained. 
7647. Delivery of thing owned jointly, ete. 


7636. Deposit—kinds of. A deposit may be voluntary or involuntary ; 
and for safe-keeping or for exchange. - 


History: En. Sec. 2440, Civ. C. 1895; re-en. Sec. 5133, Rev. C. 1907; re-en. Sec. 7636, 
R. C. M. 1921. Cal. Civ. C. Sec. 1813. Field Civ. C. Sec. 907. 


7637. Voluntary deposit—how made. A voluntary deposit is made 
by one giving to another, with his consent, the possession of personal 
property to keep for the benefit of the former, or of a third party. The 
person giving is called the depositor, and the person receiving the depositary. 


History: En. Sec. 2441, Civ. C. 1895; re-en. Sec. 5134, Rev. C. 1907; re-en. Sec. 7637, 
R. C. M. 1921. Cal. Civ. C. Sec. 1814. Field Civ. C. Sec. 908. 


7638. Involuntary deposit—how made. An involuntary deposit is 
made: 

1. By the accidental leaving or placing of personal property in the 
possession of any person, without negligence on the part of the owner; or, 

2. In eases of fire, shipwreck, inundation, insurrection, riot, or like 
extraordinary emergencies, by the owner of personal property committing 
it, out of necessity, to the care of any person. 


History: En. Sec. 2442, Civ. C. 1895; re-en. Sec. 5135, Rev. C. 1907; re-en. Sec. 7638, 
R. C. M. 1921. Cal. Civ. C. Sec. 1815. Field Civ. C. Sec. 909. 
7639. Same—duty of involuntary depositary. The person with whom 
a thing is deposited in the manner described in the last section is bound to 
take charge of it, if able to do so. 
History: En. Sec. 2443, Civ. C. 1895; re-en. Sec. 5136, Rev. C. 1907; re-en. Sec. 7639, 
R. C. M. 1921. Cal. Civ. C. Sec. 1816. Field Civ. C. Sec. 910. 
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7640-7643 


DEPOSIT IN GENERAL 


Gis 


7640. Deposit for safe-keeping defined. A deposit for keeping is one 


in which the depositary is bound to return the identical thing deposited. 
History: En. Sec. 2444, Civ. C. 1895; re-en. Sec. 5137, Rev. C. 1907; re-en. Sec. 7640, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 1817. Field Civ. C. Sec. 911. 


7641. Deposit for exchange defined. A deposit for exchange is one 
in which the depositary is only bound to return a thing corresponding in 


kind to that which is deposited. 

History: En. Sec. 2445, Civ. C. 1895; 
re-en. Sec. 5138, Rev. C. 1907; re-en. Sec. 
7641, R. C. M. 1921. Cal. Civ. C. Sec. 1818. 
Field Civ. C. Sec. 912. 

Operation and Effect 

By accepting a deposit made for the 
purpose of exchange, a bank becomes the 
debtor of the depositor. Stadler v. First 
National Bank, 22 M 190, 215, 56 P 111; 
Murphy v. Nett, 51 M 82, 87, 149 P 713; 
In re Williams’ Estate, 55 M 63, 70, 173 
Pe790, 

Where a party let defendant have a 
check under an agreement that he would 


use the proceeds in his own business for 
cashing miners’ pay checks and repay the 
amount on a certain day, defendant was 
not guilty of larceny as bailee where he 
used it for other purposes and did not re- 
pay it, as the transaction was a loan for 
exchange and the title passed to defend- 


ant. State v. Karri, 51 M 157, 162, 149 P 
956. 
References 


Cited or applied as section 5138, Revised 
Codes, in Murphy v. Nett, 51 M 82, 87, 
149 P 713. 


7642. Depositary must deliver on demand. A depositary must deliver 


the thing to the person for whose benefit it was deposited, on demand, 
whether the deposit was made for a specified time or not, unless he has 
a lien upon the thing deposited, or has been forbidden or prevented from 
doing so by the real owner thereof, or by the act of the law, and has 


given the notice required by section 7645. 


History: En. Sec. 2450, Civ. C. 1895; 
re-en. Sec. 5139, Rev. C. 1907; re-en. Sec. 
7642, R. C. M. 1921. Cal. Civ. C. Sec. 1822. 
Field Civ. C. Sec. 913. 

Operation and Effect 


In the absence of a special contract 
with reference to the bailment, a bailee 


is not liable so long as he uses ordinary 
care; but it is incumbent upon him, in an 
action for failure to redeliver two horses 
as agreed, to show that he did use that de- 
gree of care for the preservation of the 
property. Shropshire v. Sidebottom, 30 M 
406, 408, 78 P 941. 


7643. No obligation to deliver without demand. A depositary is not 
bound to deliver a thing deposited without demand, even where the deposit 


is made for a specified time. 

History: En. Sec. 2451, Civ. C. 1895; 
re-en. Sec. 5140, Rev. C. 1907; re-en. Sec. 
7643, R. C. M. 1921. Cal. Civ. C. Sec. 1823. 
Field Civ. C. Sec. 914. 


Operation and Effect 


By a deposit, other than special, in a 
bank, the money becomes the property of 
the bank, the relation of debtor and cred- 
itor is created, and a contract is implied 
that an equivalent sum shall be paid to 
the depositor upon demand therefor. Stad- 
ler v. First National Bank, 22 M 190, 215, 
56 P 111. See Cassidy v. Slemons & 
Booth, 41 M 426, 428, 109 P 976. 

This section refers only to the obliga- 
tion resting upon the depositary to de- 
liver; it cannot be applied in resisting the 
payment of interest on moneys deposited 
to indemnify sureties on a bond against 
loss. Leggat v. Palmer, 39 M 302, 308, 
102 P 327. 


The general rule that where money is 
to become due only after demand, it is 
necessary for plaintiff to allege, and prove, 
that this requirement had been met, does 
not apply where defendant denies all lia- 
bility. Under such circumstances a de- 
mand would be useless, and hence is not 
required by law. Judith Inland Transp. 
Co. v. Williams, 36 M 25, 28, 91 P 1061; 
Cassidy v. Slemons & Booth, 41 M 426, 430, 
109 P 976. 

In a cause of action counting on a cer- 
tificate of deposit, a demand, if necessary, 
must be alleged in the complaint. Cassidy 
per os & Booth, 41 M 426, 429, 109-P 

A cause of action does not arise in fa- 
vor of a depositor until demand and re- 
fusal, unless the depositary has waived de- 
mand. Stadler v. First Nat. Bank, 22 M 
190, 216, 56 P 111; Cassidy v. Slemons & 
Booth, 41 M 426, 428, 109 P 976. 
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Ch. 118, 119 


GRATUITOUS DEPOSIT 


7644-7647 


7644. Place of delivery. <A depositary must deliver the thing deposited 


at his residence or place of business, as may be most convenient for him. 


History: En. Sec. 2452, Civ. C. 1895; re-en. Sec. 5141, Rev. C. 1907; re-en. Sec. 7644, 
R. C. M. 1921. Cal. Civ. C. Sec. 1824. Field Civ. C. Sec. 915. 


7645. Notice to owner of adverse claim. A depositary must give 
prompt notice to the person for whose benefit the deposit was made, of 
any proceedings taken adversely to his interest in the thing deposited, 
which may tend to excuse the depositary from delivering the thing to him. 


History: En. Sec. 2453, Civ. C. 1895; 
re-en. Sec. 5142, Rev. C. 1907; re-en. Sec. 
7645, R. C. M. 1921. Cal. Civ. C. Sec. 1825. 
Field Civ. C. Sec. 916. 


Operation and Effect 


_ Where a special administratrix had a 
deposit as such in a bank, and another 
claiming to have been appointed special 


bank notified the depositor of the demand 
and was requested to refuse the demand 
and retain the deposit in the depositor’s 
name, and thereupon the demandant sued 
the bank, and, after the removal by the 
depositor, demandant recovered judgment 
against the bank for the deposit and inter- 
est from the date of the demand, the de- 
positor was not liable to the bank for the 


administrator, made demand on the bank 


interest. Murphy v. Nett, 51 M 82, 88, 149 
for the payment of the deposit, and the 


Pivis; 


7646. Notice to owner of thing wrongfully detained. A depositary, 
who believes that a thing deposited with him is wrongfully detained from 
its true owner, may give him notice of the deposit; and if within a reasonable 
time afterwards he does not claim it, and sufficiently establish his right 
thereto, and indemnify the depositary against the claim of the depositor, 
the depositary is exonerated from liability to the person to whom he 
gave the notice, upon returning the thing to the depositor, or assuming, 
in good faith, a new obligation changing his position in respect to the 
thing, to his prejudice. 

History: En. Sec. 2454, Civ. C. 1895; 
re-en. Sec. 5143, Rev. C. 1907; re-en. Sec. 


7646, R. C. M. 1921. Cal. Civ. C. Sec. 1826. 
Field Civ. C. Sec. 917. 


References 


Maser v. Farmers’ ete. Bank of Winnett, 
90 M 338, 40, 300 P 199. 


7647. Delivery of thing owned jointly, etc. If a thing deposited is 
owned jointly or in common by persons who cannot agree upon the manner 
of its delivery, the depositary may deliver to each his proper share thereof, 
if it can be done without injury to the thing. 


History: En. Sec. 2455, Civ. C. 1895; re-en. Sec. 5144, Rev. C. 1907; re-en. Sec. 7647, 
R. C. M. 1921. Cal. Civ. C. Sec. 1827. Field Civ. C. Sec. 918. 


CHAPTER 119 
DEPOSIT FOR KEEPING—GRATUITOUS DEPOSIT 


Depositor must indemnify depositary. 
Obligation of depositary of animals. 
Obligations as to use of thing deposited. 


Section 7648. 
7649. 
7650. 


7651. Liability for damage arising from wrongful use. 
7652. Sale of thing in danger of perishing. 

7653. Injury to or loss of thing deposited. 

7654. Service rendered by depositary. 


7655. 
7656. 
7657. 
7658. 
7659. 


Extent of his liability for negligence. 
Gratuitous deposit defined. 

Nature of involuntary deposit. 

Degree of care required of gratuitous depositary. 
His duties cease, when. 
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7648-7654 DEPOSIT FOR KEEPING Ch. 119 


7648. Depositor must indemnify depositary. A depositor must indem- © 
nify the depositary: 

1. For all damage caused to him by the defects or vices of the thing 
deposited; and, 

2. For all expenses necessarily incurred by him about the thing, other 
than such as are involved in the nature of the undertaking. 


History: En. Sec. 2460, Civ. C. 1895; re-en. Sec. 5145, Rev. C. 1907; re-en. Sec. 7648, 
R. C. M. 1921. Cal. Civ. C. Sec. 1833. Field Civ. C. Sec. 919. 


7649. Obligation of depositary of animals. A depositary of lving 
animals must provide them with suitable food and shelter, and treat them 


kindly. 

History: En. Sec. 2461, Civ. C. 1895; References 
re-en. Sec. 5146, Rev. C. 1907; re-en. Sec. Cited or applied as section 5146, Revised 
7649, R. C. M. 1921. Cal. Civ. C. Sec. 1834. Codes, in Kirk v. Smith, 48 M 489, 494, 
Field Civ. C. Sec. 920. 138 P 1088. 


7650. Obligations as to use of thing deposited. A depositary may not 
use the thing deposited, or permit it to be used, for any purpose, without 
the consent of the depositor. He may not, if it is purposely fastened by 
the depositor, open it without the consent of the latter, except in case 
of necessity. 


History: En. Sec. 2462, Civ. C. 1895; re-en. Sec. 5147, Rev. C. 1907; re-en. Sec. 7650, 
R. C. M. 1921. Cal. Civ. C. Sec. 1835. Field Civ. C. Sec. 921. 


7651. Liability for damage arising from wrongful use. A depositary 
is liable for any damage happening to the thing deposited, during his 
wrongful use thereof, unless such damage must inevitably have happened 
though the property had not been used. 


History: En. Sec. 2463, Civ. C. 1895; re-en. Sec. 5148, Rev. C. 1907; re-en. Sec. 7651, 
R. C. M. 1921. Cal. Civ. C. Sec. 1836. Field Civ. C. Sec. 922. 


7652. Sale of thing in danger of perishing. If a thing deposited is in 
actual danger of perishing before instructions can be obtained from the 
depositor, the depositary may sell it for the best price obtainable, and 
retain the proceeds as a deposit, giving immediate notice of his proceedings 
to the depositor. 


History: En. Sec. 2464, Civ. C. 1895; re-en. Sec. 5149, Rev. C. 1907; re-en. Sec. 7652, 
R. C. M. 1921. Cal. Civ. C. Sec. 1837. Field Civ. C. Sec. 923. 


7653. Injury to or loss of thing deposited. If a thing is lost during its 
deposit, and the depositary refuses to inform the depositor of the cireum- 
stances under which the loss or injury occurred, so far as he has information 
concerning them, or wilfully misrepresents the circumstances to him, the 
depositary is presumed to have wilfully, or by gross negligence, permitted 
the loss or injury to occur. 


History: En. Sec. 2465, Civ. C. 1895; re-en. Sec. 5150, Rev. C. 1907; re-en. Sec. 7653, 
R. C. M. 1921. Cal. Civ. C. Sec. 1838. Based on Field Civ. C. Sec. 924, 


7654. Service rendered by depositary. So far as any service is rendered 
by a depositary, or required from him, his duties and liabilities are 
prescribed by the chapter on employment and service. 

History: En. Sec. 2466, Civ. C. 1895; re-en. Sec. 5151, Rev. C. 1907; re-en. Sec. 7654, 
R. C. M. 1921. Cal. Civ. C. Sec. 1839. Field Civ. C. Sec. 925. 
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Ch. 119, 120 STORAGE 7655-7659 


7655. Extent of his liability for negligence. The liability of a depos- 
itary for negligence cannot exceed the amount which he is informed by 
the depositor, or has reason to suppose, the thing deposited to be worth. 


History: En. Sec. 2467, Civ. C. 1895; re-en. Sec. 5152, Rev. C. 1907; re-en. Sec. 7655, 
R. C. M. 1921. Cal. Civ. C. Sec. 1840. Based on Field Civ. C. Sec. 926. 


7656. Gratuitous deposit defined. Gratuitous deposit is a deposit for 
which the depositary receives no consideration beyond the mere possession 
of the thing deposited. 


History: En. Sec. 2480, Civ. C. 1895; him for the return of the property, and a 
re-en. Sec. 5153, Rev. C. 1907; re-en. Sec. refusal by him were prerequisites to the ac- 
7656, R. C. M. 1921. Cal. Civ. C. Sec. 1844. crual of the plaintiff’s right of action. 


Field Civ. C. Sec. 927. Gates v. Powell, 77 M 554, 560, 252 iowa 
Operation and Effect References 
* The defendant’s position with respect to Cited or applied as section 5153, Revised 


the property was that of a gratuitous Codes, in Duckett v. Biggs, 57 M 443, 188 
bailee and therefore a demand made upon’ P 988. 


7657. Nature of involuntary deposit. An involuntary deposit is gratui- 
tous, the depositary being entitled to no reward. 
History: En. Sec. 2481, Civ. C. 1895; References 


‘Te-en, Sec. 5154, Rev. C. 1907; re-en. Sec. Cited or applied as section 5154, Revised 
7657, R. C. M. 1921. Cal. Civ. C. Sec. 1845. Codes, in Kirk v. Smith, 48 M 489, 494, 


Field Civ. C. Sec. 928. 138 P 1088. 


7658. Degree of care required of gratuitous depositary. A gratuitous 
depositary must use at least slight care for the preservation of the thin 
deposited. 


History: En. Sec. 2482, Civ. C. 1895; re-en. Sec. 5155, Rev. C. 1907; re-en. Sec. 7658, 
R. C. M. 1921. Cal. Civ. C. Sec. 1846. Field Civ. C. Sec. 929. 


7659. His duties cease, when. The duties of a gratuitous depositary 
cease : 

1. Upon his restoring the thing deposited to its owner; or, 

2. Upon his giving reasonable notice to the owner to remove it, and 
the owner failing to do so within a reasonable time. But an involuntary 
depositary, under subdivision 2 of section 7638, cannot give such notice 
until the emergency which gave rise to the deposit is past. 


History: En. Sec. 2483, Civ. C. 1895; re-en. Sec. 5156, Rev. C. 1907; re-en. Sec. 7659, 
R. C. M. 1921. Cal. Civ. C. Sec. 1847. Field Civ. C. Sec. 930. 


CHAPTER 120 


DEPOSIT FOR KEEPING—STORAGE—STORAGE OF UNCLAIMED PROPERTY 
BY CARRIERS 


Section 7660. Deposit for hire. 
7661. Degree of care required of depositary for hire. 
7662. Rate of compensation for fraction of a week, ete. 
7663. Termination of deposit. 
7664. Same—on payment of charges to become due. 
7665. Sale to pay costs of storage. 
7666. Application of proceeds of sale. 
7667. Storage of unclaimed property. 
7668. Property unclaimed within ninety days to be sold, how. 
7669. Proceeds unclaimed, where to go. 
7670. Carrier’s responsibility ceases, when. 
7671. Property upon which advances are due may be sold, when. 
7672. Fees of officers. 
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7660. Deposit for hire. 


DEPOSIT FOR KEEPING 
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A deposit not gratuitous is called storage. 


The depositary in such case is called a depositary for hire. 
History: En. Sec. 2490, Civ. C. 1895; re-en. Sec. 5157, Rev. C. 1907; re-en. Sec. 7660, 


R. C. M. 1921. Cal. Civ. C. Sec. 1851. 


7661. Degree of care required of depositary for hire. 


Field Civ. C. Sec. 931. 


A depositary 


for hire must use at least ordinary care for the preservation of the thing 


deposited. 


History: En. Sec. 2491, Civ. C. 1895; 
re-en. Sec. 5158, Rev. C. 1907; re-en. Sec. 
7661, R. C. M. 1921. Cal. Civ. C. Sec. 1852. 
Field Civ. C. Sec. 932. 

Operation and Effect 

There is not necessarily any conflict be- 
tween this section and section 7642. The 
rule that a bailee for hire is charged only 
with ordinary care has not been changed. 


Shropshire v. Sidebottom, 30 M 406, 408, 


76 P 941. 


Under this section, a bailee for hire must 
use at least ordinary care for the preserva- 
tion of the thing stored; if the article 
placed in storage is in good condition and 
returned in a damaged one, the presump- 
tion is that the bailee was negligent, and 
the burden is placed upon him to prove 
that he used due care. Montana Leather 
Co. v. Colwell, 96 M 274, 276, 30 P 2d 473. 


7662. Rate of compensation for fraction of a week, etc. In the 
absence of a different agreement or usage, a depositary for hire is entitled 
to one week’s hire for the sustenance and shelter of living animals during 
any fraction of a week, and to half a month’s hire for the storage of any 
other property during any fraction of a half month. 


History: En. Sec. 2492, Civ. C. 1895; References 


re-en. Sec. 5159, Rev. C. 1907; re-en. Sec. Cited or applied as section 5159, Revised 
7662, R. C. M. 1921. Cal. Civ. C. Sec. 1853. Codes, in Kirk v. Smith, 48 M 489, 494, 
Field Civ. C. Sec. 933. 138 P 1088. 


7663. ‘Termination of deposit. In the absence of an agreement as to 
the length of time during which a deposit is to continue, it may be 
terminated by the depositor at any time, and by the depositary upon a 
reasonable notice. 


History: En. Sec. 2493, Civ. C. 1895; re-en. Sec. 5160, Rev. C. 1907; re-en. Sec. 7663, 
R. C. M. 1921. Cal. Civ. C. Sec. 1854. Field Civ. C. Sec. 934. 


7664, Same—on payment of charges to become due. Notwithstanding 
an agreement respecting the length of time during which a deposit is to 
continue, it may be terminated by the depositor on paying all that would 
become due to the depositary in case of the deposit so continuing. 


History: En. Sec. 2494, Civ. C. 1895; re-en. Sec. 5161, Rev. C. 1907; re-en. Sec. 7664, 
R. C. M. 1921. Cal. Civ. C. Sec. 1855. Field Civ. C. Sec. 935. 


7665. Sale to pay costs of storage. Any storage or commission mer- 
chant receiving personal property from any person for storage, and any. 
common earrier of goods by whom any personal property is lawfully 
stored before or after the transportation thereof, may, after keeping the 
same in store for ninety days, in default of the payment of the storage or 
freight money on such personal property, advertise and sell the same 
at public auction to the highest bidder for cash, first giving notice 
of the time, the terms, and place of sale, and a description of the property 
to be sold, by publication in some newspaper published in the county where 
the property may be stored. Said notice shall be published at least once 
a week for four weeks next previous to the day of sale, and shall specify 
the amount due on the property to be sold. When a specified time has 


818 


Ch. 120 STORAGE 7666-7669 


been agreed upon between the parties for the storage of said property, the 
same shall not be advertised until the expiration of the time agreed upon. 
Should there be no newspaper published in the county where such property 
is stored, then notice may be given in the newspaper published nearest 
thereto, in some other county, in this state. But no more of such property 
shall be sold than is necessary to pay the charges due, together with the 
costs. 


History: Ap. p. Sec. 1, p. 544, Cod. amd. Sec. 1, p. 153, L. 1901; re-en. Sec. 
Stat. 1871; re-en. Sec. 1179, 5th Div. Rev. 5162, Rev. C. 1907; re-en. Sec. 7665, R. C. M. 
Stat. 1879; re-en. Sec. 1983, 5th Div. Comp. 1921. Cal. Civ. C. Secs. 1856 and 1857. 
Stat. 1887; amd. Sec. 2495, Civ. C. 1895; 


7666. Application of proceeds of sale. After paying the expenses of 
sale, including the publication of notice, the storage or commission merchant, 
or the carrier, shall be authorized, out of the proceeds arising from the sale 
of the property, to retain the amount due him for storage or freight 
money, or both, due upon any such property, and the excess, if any, 
must be paid over to the person entitled to the proceeds thereof. All sales 
under this chapter shall vest the title to the property sold in the purchaser 
thereof. 

History: Ap. p. Sec. 3, p. 545, Cod. Stat. Sec. 2, p. 153, L. 1901; re-en. Sec. 5163, 
1871; re-en. Sec. 1181, 5th Div. Rev. Stat. Rev. C. 1907; re-en. Sec. 7666, R. C. M. 


1879; re-en. Sec. 1895, 5th Div. Comp. Stat. 1921. 
1887; amd. Sec. 2496, Civ. C. 1895; re-en. 


7667. Storage of unclaimed property. When any goods, merchandise, 
or other property has been received by any railroad or express company, 
or other common carrier, commission merchants, or warehousemen, for 
transportation or safe-keeping, and are not delivered to the owner, con- 
signee, or other authorized person, the carrier, commission merchant, or 
warehouseman may hold or store the same with some responsible person 
until the freight and all just and reasonable charges are paid. 


History: En. Sec. 2920, Pol. C. 1895; re-en. Sec. 2003, Rev. C. 1907; re-en. Sec. 7667, 
R. C. M. 1921. Cal. Pol. C. Sec. 3152. 


7668. Property unclaimed within ninety days to be sold, how. If no 
person calls for the property within ninety days from the receipt thereof, 
and pays freight and charges thereon, the carrier, commission merchant, 
or warehouseman may sell such property, or so much thereof, at auction 
to the highest bidder, as will pay freight and charges, first having given 
twenty days’ notice of the time and place of sale to the owner, consignee, 
or consignor, when known, and by advertisement in a daily paper ten days 
(or if in a weekly paper, four weeks), published where such sale is to take 
place; and if any surplus is left after paying freight, storagé, cost of 
advertising, and other reasonable charges, the same must be paid over to 
the owner of such property at any time thereafter, upon demand being 
made therefor or within sixty days after the sale. 


History: En. Sec. 2921, Pol. C. 1895; re-en. Sec. 2004, Rev. C. 1907; re-en. Sec. 7668, 
R. C. M. 1921. Cal. Pol. C. Sec. 3153. 


7669. Proceeds unclaimed, where to go. If the owner or his agent 
fails to demand such surplus within sixty days of the time of such sale, 
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then it must be paid into the county treasury, subject to the order of the 
owner. 


History: En. Sec. 2922, Pol. C. 1895; re-en. Sec. 2005, Rev. C. 1907; re-en. Sec. 7669, 
R. C. M. 1921. Cal. Pol. C. Sec. 3154. 


7670. Carrier’s responsibility ceases, when. After the storage of goods, 
merchandise, or property, as herein provided, the responsibility of the 
carrier ceases, nor is the person with whom the same is stored lable for 
any loss or damage on account thereof, unless the same results from his 
negligence or want of proper care. 


History: En. Sec. 2923, Pol. C. 1895; re-en. Sec. 2006, Rev. C. 1907; re-en. Sec. 7670, 
R. C. M. 1921. Cal. Pol. C. Sec. 3155. 


7671. Property upon which advances are due may be sold, when. When 
any commission merchant or warehouseman receives on consignment 
produce, merchandise, or other property, and makes advances thereon, 
either to the owner or for freight and charges, he may, if the same is not 
paid to him within ninety days from the date of such advances, cause the 
produce, merchandise, or property, on which the advances were made, to 
be advertised and sold as provided herein. 


History: En. Sec. 2924, Pol. C. 1895; re-en. Sec. 2007, Rev. C. 1907; re-en. Sec. 7671, 
R. C. M. 1921. Cal. Pol. C. Sec. 3156. 


7672. Fees of officers. The fees of officers under this chapter are the 
same as allowed for similar services in other cases provided in this code, 
to be paid by the taker-up or finder and recovered of the owner. 


History: En. Sec. 2925, Pol. C. 1895; re-en. Sec. 2008, Rev. C. 1907; re-en. Sec. 7672, 
R. C. M. 1921. Cal. Pol. C. Sec. 3157. 


CHAPTER 121 


DEPOSIT FOR KEEPING—INNKEEPERS 


Section 7673. Innkeeper’s liability. 
7674. How exempted from liability. 
7675. Lien of hotel, boarding-house, and lodging-house keepers. 
7676. Sale of baggage by boarding- or lodging-house keepers. 
7677. How exempted from liability. 
7678. Penalty. 
7679. Limitation of innkeeper’s liability. 
7680. Liable for loss or damage caused by fire, when. 
7681. Not liable without negligence. 
7682. Enforcement of lien. 
7683. Notice of sale. 
7684. Defrauding inn- and hotel-keepers, etc.—penalty. 


7673. Innkeeper’s liability. An innkeeper is liable for all losses of or 
injuries to personal property placed by his guests under his care, unless 
occasioned by an irresistible superhuman cause, by a public enemy, by the 
negligence of the owner, or by the act of some one whom he brought into 
the inn. : 

History: En. Sec. 2500, Civ. C. 1895; re-en. Sec. 5164, Rev. C. 1907; re-en. Sec. 7673, 
R. C. M. 1921. Cal. Civ. C. Sec. 1859. Field Civ. C. Sec. 936. 

7674. How exempted from liability. If an innkeeper keeps a fire-proof 
safe, and gives notice to a guest, either personally or by putting up a 
printed notice in a prominent place in the room occupied by the guest, 
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that he keeps such a safe, and will not be liable for money, jewelry, 
documents, or other articles of unusual value and small compass, unless 
placed therein, he is not liable, except so far as his own acts contribute 
thereto, for any loss of or injury to such articles, if not deposited with 
him, and not required by the guest for present use. 


History: En. Sec. 2501, Civ. C. 1895; re-en. Sec. 5165, Rev. C. 1907; re-en. Sec. 7674, 
R. C. M. 1921. Cal. Civ. C. Sec. 1860. Field Civ. C. Sec. 937. 


7675. Lien of hotel, boarding-house, and lodging-house keepers. Hotel 
men, boarding-house and lodging-house keepers shall have a lien upon 
the baggage and other property of value brought into such hotel, inn, or 
boarding- or lodging-house, by such guest or boarder or lodger, for his 
accommodation, board, or lodging and room rent, and such extras as are 
furnished at his request, with the right of the possession of such baggage 
or other property of value, until all such charges are paid; provided, 
however, that nothing herein contained shall be construed to give a lien 
upon property sold on the instalment plan, and title to which is to remain 
in the vendor until final payment. 


History: En. Sec. 2502, Civ. C. 1895; amd. Sec. 1, p. 132, L. 1899; re-en. Sec.. 5166, 
Rev. C. 1907; re-en. Sec. 7675, R. C. M. 1921. Cal. Civ. C. Sec. 1861. 


7676. Sale of baggage by boarding- or lodging-house keepers. When- 
ever any trunk, carpetbag, valise, box, bundle, or other baggage has 
heretofore come, or shall hereafter come into the possession of the keeper 
of any hotel, inn, boarding- or lodging-house, as such, and has remained, 
or shall remain unclaimed for the period of six months, such keeper may 
proceed to sell the same at public auction, and out of the proceeds of 
such sale may retain the charges for storage, if any, and the expense of 
advertising and sale thereof; but no such sale shall be made until the 
expiration of four weeks from the first publication of notice of such sale 
in a newspaper published in or nearest the city, town, or place in which 
said hotel, inn, boarding- or lodging-house is situated. Said notice shall 
be published once a week for four successive weeks in some newspaper, 
daily or weekly, of general circulation, and shall contain a description of 
each trunk, carpetbag, valise, box, bundle, or other baggage, as near as 
may be; the name of the owner, if known; the name of said keeper and 
the time and place of sale; and the expenses incurred for advertising shall 
be a lien upon such trunk, carpetbag, valise, box, bundle, or other baggage, 
im a ratable proportion, according to the value of such piece of property, 
or thing, or article sold; and in case any balance arising from such sale 
shall not be claimed by the rightful owner within one week from the day 
of said sale, the same shall be paid into the treasury of the county in which 
such sale took place; and if the same be not claimed by the owner thereof, 
or his legal representatives, within one year thereafter, the same shall 
be paid into the general fund of said county. 


History: En. Sec. 2503, Civ. C. 1895; re-en. Sec. 5167, Rev. C. 1907; re-en. Sec. 7676, 
R. C.. M. 1921. Cal. Civ. C. Sec. 1862. } 


7677. How exempted from liability. Whenever the proprietor or pro- 
prietors of any hotel or inn shall provide a safe or other secure place 
of deposit therein for the safe-keeping of any money, jewels, ornaments, 
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or other articles of value, belonging to any guest or guests of such hotel 
or inn, and shall cause to be posted and maintained printed notices thereof 
in the office or public room, and within every guest’s room of such inn or 
hotel, the proprietor or proprietors thereof shall not be lable to any such 
guest or guests who shall neglect to deliver their money, jewels, ornaments, 
or other articles of value to the proprietor or other person in charge of 
such safe or place of deposit for deposit and safe-keeping therein, for any 
loss of such money or other articles which may be sustained by such guest 
by theft or otherwise. , 


History: En. Sec. 2504, Civ. C. 1895; re-en. Sec. 5168, Rev. C. 1907; re-en. Sec. 7677, 
R. C. M. 1921. Cal. Civ. C. Sec. 1860. 


7678. Penalty. Any person or officer violating the provisions of this 
act shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by imprisonment in the county jail not to exceed ninety 
days, or by a fine of not more than one hundred dollars, and costs, or 
both such fine and imprisonment. 


History: En. Sec. 2507, Civ. C. 1895; re-en. Sec. 5171, Rev. C. 1907; re-en. Sec. 7678, 
R. C. M. 1921. 


7679. Limitation of innkeeper’s liability. No innkeeper shall be liable 
for the loss or destruction by fire of the property received by him from a 
guest, stored or being, with the knowledge of such guest, in a barn or 
other outbuilding, where it shall appear that such loss or destruction is 
the work of an incendiary, and occurred without the fault or negligence 
of such innkeeper or his servants. 


History: En. Sec. 2508, Civ. C. 1895; re-en. Sec. 5172, Rev. C. 1907; re-en. Sec. 7679, 
R. C. M. 1921. 


7680. Liable for loss or damage caused by fire, when. All inn- or 
hotel-keepers coming within the provisions of this chapter shall be liable for 
loss of or damage to any baggage or other property of their guests caused 
by fire, in every case where such loss or damage is the result of the negli- 
gence of such keepers or their servants. 


History: En. Sec. 2509, Civ. C, 1895; re-en. Sec. 5173, Rev. C. 1907; re-en. Sec. 7680, 
R. C. M. 1921. 


7681. Not liable without negligence. No hotel- or innkeeper shall be 
liable to any guest for the loss of wearing-apparel, goods, or personal - 
effects, where it shall appear that such loss occurred without the fault or 
negligence of such hotel-keeper or his employees. 


History: En. Sec. 2510, Civ. C. 1895; re-en. Sec. 5174, Rev. C. 1907; re-en. Sec. 7681, 
R. C. M. 1921. 


7682. Enforcement of lien. Any hotel- or innkeeper who shall have a 
lien upon any of the goods, baggage, or other chattel property of his 
guests may, at the expiration of six months from the date of the departure 
of such guest from such hotel or inn, sell and dispose of the same at public 
auction and to the highest bidder for cash, or so much thereof as may 
be necessary to pay the sum due such hotel or innkeeper, together with 
the cost of storage, advertisement, and sale. 

History: En. Sec. 2512, Civ. C. 1895; re-en. Sec. 5175, Rev. C. 1907; re-en. Sec. 7682, 
R. C. M. 1921. 
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7683. Notice of sale. Before proceeding to the sale of the property of 
any guest, as provided in the preceding section, such hotel- or innkeeper 
shall cause a notice of such sale, containing a description of the property 
to be sold, and the time and place where such property will be sold, 
to be published once each week for two successive weeks in a newspaper 
published in the city or town in which such hotel or inn is situated; 
but if there be none, then in some newspaper published nearest such town 
or city, and in ease any balance arising from such sale shall not be 
claimed by the rightful owner within thirty days from the day of such 
sale, the same shall be paid into the treasury of the county in which such sale 
took place; and if such balance be not claimed by the owner thereof, or his 
legal representatives, within one year thereafter, the same shall be paid into 
the school fund of such county. 


History: En. Sec. 2513, Civ. C. 1895; re-en. Sec. 5176, Rev. C. 1907; re-en. Sec. 7683, 
BR. C. M. 1921. ; 


7684. Defrauding inn- and hotel-keepers, etc.—penalty. Any person 
who shall put up at any inn or hotel, restaurant, cafe, apartment, rooming- 
or boarding-house, or hospital, and who shall (except where credit is given 
by agreement) procure any food, entertainment, or accommodation without 
paying therefor, and with intent to cheat and defraud the owner or 
keeper thereof out of his pay for same, or who, with intent to cheat and 
defraud such owner or keeper out of the pay thereof, shall obtain credit 
at any hotel or inn, restaurant, cafe, apartment, rooming- or boarding- 
house, or hospital, for such food, entertainment, or accommodation, by 
means of any false show of baggage or effects brought thereto, or who 
shall, with such intent, remove or cause to be removed any baggage or 
effects from any hotel or inn, restaurant, cafe, apartment, rooming- or 
boarding-house, or hospital, where there is a lien existing thereon for 
the proper charges due from such guest for fare and board furnished 
therein, shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be punished by imprisonment not exceeding three months, 
or by fine not exceeding one hundred dollars and costs, or both such fine 
and imprisonment. 


History: En. Sec. 2514, Civ. C. 1895; NOTE.—This act also appears in the 
re-en. Sec. 5177, Rev. C. 1907; amd. Sec. 1, Penal Code as section 11579. 
Ch. 9, L. 1917; re-en. Sec. 7684, R, C. M. References 


Ree aot, Oh ec, Bd i. Saner v. Bowker, 69 M 463, 467, 222 P 


1056. 


CHAPTER 122 


DEPOSIT FOR KEEPING—FINDING—DISPOSAL OF LOST AND UNCLAIMED 
PROPERTY 


Section 7685. Obligation of finder. 
7686. Finder to notify owner. 
7687. Claimant to prove ownership. 
7688. Reward, ete., to finder. 
7689. Finder may put thing found on storage. 
7690. When finder may sell the thing found. 
7691. How sale is to be made. 
7692. Surrender of thing to the finder. 
7693. Thing abandoned. 
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Finder to restore property, when—owner may sue, when. 


7685-7690 
7694. Duty of person finding lost money, goods, etc. 
7695. Justice to appoint appraisers—duty of appraisers. 
7696. Justice to file list of appraisers. 
7697. Proceedings if no owner appears within six months. 
7698. 
7699. Finder failing to make discovery—penalty. 
7700. Proof—how made. 


7685. Obligation of finder. 


One who finds a thing lost is not bound 


to take charge of it, but if he does so he is thenceforth a depositary for 
_ the owner, with the rights and obligations of a depositary for hire. 


History: En. Sec. 2520, Civ. C. 1895; 
re-en. Sec. 5178, Rev. C. 1907; re-en. Sec. 
7685, R. C. M. 1921. Cal. Civ. C. Sec. 1864. 
Field Civ. C. Sec. 938. 


Operation and Effect 


~The complainant in an action on a lia- 
bility or obligation imposed by special stat- 
ute must state facts that bring the plain- 
tiff squarely within its terms. Kirk v. 
Smith, 48 M 489, 492, 138 P 1088. 

Id. Assuming that sections 7685 to 7693 
are applicable to the case of one who picks 
up estray domestic animals, takes care of 
and feeds them, a complaint which omitted 
to allege that the animals were in fact lost 


Id. In an action for compensation for 
finding, taking care of, and feeding a band 
of sheep, the plaintiff must recover on the: 
basis of compensation alone; he is not en- 
titled to recover a gratuity; but he can re- 
cover for his services, though the sheep 
have been mingled with other sheep, if he 
can show the value of the proportion of 
his time, labor, feed, ete., given to the 
estrays. 

Id. This section must be construed with 
section 7688 and, when so construed, the 
terms of this section are made plain. The 
depositary for hire is only entitled to ordi- 
nary compensation, except in so far as this 
rule is modified by section 7662. 


did not state a cause of action under said 
sections. 


7686. Finder to notify owner. If the finder of a thing knows or 
suspects who is the owner, he must, with reasonable diligence, give him 
notice of the finding; and if he fails to do so, he is liable in damages to 
the owner, and has no claim to any reward offered by him for the recovery 
of the thing, or to any compensation for his trouble or expenses. 


History: En. Sec. 2521, Civ. C. 1895; re-en. Sec. 5179, Rev. C. 1907; re-en. Sec. 7686, 
R. C. M. 1921. Cal. Civ. C. Sec. 1865. Field Civ. C. Sec. 939. 


7687. Claimant to prove ownership. The finder of a thing may, in 
good faith, before giving it up, require reasonable proof of ownership from 
any person claiming it. 


History: En. Sec. 2522, Civ. C. 1895; re-en. Sec. 5180, Rev. C. 1907; re-en. Sec. 7687, 
R. C. M. 1921. Cal. Civ. C. Sec. 1866. Field Civ. C. Sec. 940. 


7688. Reward, etc., to finder. The finder of a thing is entitled to 
compensation for all expenses necessarily incurred by him in its preserva- 
tion, and for any other service necessarily performed by him about it, pee 
to a reasonable reward for keeping it. 


History: En. Sec. 2523, Civ. C. 1895; re-en. Sec. 5181, Rev. C. 1907; re-en. Sec. 7688, 
R. C. M. 1921. Cal. Civ. C. Sec. 1867. Field Civ. C. Sec. 941. - 


7689. Finder may put thing found on storage. The finder of a thing 
may exonerate himself from liability at any time by placing it on storage 
with any responsible person of good character, at a reasonable expense. 


History: En. Sec. 2524, Civ. C. 1895; re-en. Sec. 5182, Rev. C. 1907; re-en. Sec. 7689, 
R. C. M. 1921. Cal. Civ. C. Sec. 1868. Field Civ. C. Sec. 942. 


7690. When finder may sell the thing found. The finder of a thing 
may sell it, if it is a thing which is commonly the subject of sale, when 
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the owner cannot, with reasonable diligence, be found, or, being found, 
refuses upon demand to pay the lawful charges of the finder, in the follow- 
ing cases: ) 

1. When the thing is in danger of perishing, or of losing the greater 
part of its value; or, ° 


2. When the lawful charges of the finder amount to two-thirds of its 
value. 


History: En. Sec. 2525, Civ. C. 1895; re-en. Sec. 5183, Rev. C. 1907; re-en. Sec. 7690, 
R. C. M. 1921. Cal. Civ. C. Sec. 1869. Field Civ. C. Sec. 943. 


7691. How sale is to be made. A sale under the provisions of the last 
section must be made in the same manner as the sale of a thing pledged. 


History: En. Sec. 2526, Civ. C.1895; re-en. Sec. 5184, Rev. C. 1907; re-en. Sec. 7691, 
R. C. M. 1921. Cal. Civ. C. Sec. 1870. Field Civ. C. Sec. 944. 


7692. Surrender of thing to the finder. The owner of a thing found 
may exonerate himself from the claims of the finder by surrendering it to 
him in satisfaction thereof. 


History: En. Sec. 2527, Civ. C. 1895; re-en. Sec. 5185, Rev. C. 1907; re-en. Sec. 7692, 
R. C. M. 1921. Cal. Civ. C. Sec. 1868. Field Civ. C. Sec. 945. 


7693. Thing abandoned. The provisions of this chapter have no appli- 
cation to things which have been intentionally abandoned by their owners. 


History: En. Sec. 2528, Civ. C. 1895; References 


re-en. Sec. 5186, Rev. C. 1907; re-en. Sec. Cited or applied as section 5186, Revised 
7693, R. C. M. 1921. Cal. Civ. C. Sec. 1872. = Codes, in Kirk v. Smith, 48 M 489, 492, 


Field Civ. C. Sec. 946. 138 P 1088. 


7694. Duty of person finding lost money, goods, etc. If any person 
find any money, goods, things in action, or other personal property, or 
save any domestic animal from drowning or from starvation, when such 
property is of the value of ten dollars or more, he must inform the owner 
thereof, if known, and make restitution without compensation, further than 
a reasonable charge for saving and taking care thereof; but if the owner 
is not known to the party saving or finding such property, he must, within 
five days, make an affidavit before some justice of the peace of the county, 
stating when and where he found or saved such property, particularly 
describing it; and if the property was saved, particularly from what and 
how he saved the same, stating therein whether the owner of the property 
is known to him, and that he has not secreted, withheld, or disposed of 
any part of such property. 


History: En. Sec. 2900, Pol. C. 1895; re-en. Sec. 1996, Rev. C. 1907; re-en. Sec. 7694, 
R. C. M. 1921. Cal. Pol. C. Sec. 3136. 


7695. Justice to appoint appraisers—duty of appraisers. The justice 
must then summon three disinterested householders to appraise the same. 
The appraisers, or any two of them, must make two lists of the valuation 
and description of such property, and sign and make oath to the same, 
and deliver one of the lists to the finder, and the other to the justice of 
the peace. 


History: En. Sec. 2901, Pol. C. 1895; re-en. Sec. 1997, Rev. C. 1907; re-en. Sec. 7695, 
R. C. M. 1921. Cal. Pol. C. Sec. 3137. 
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7696. Justice to file list of appraisers. The justice must file such list, 
and the finder must transmit a copy of the same to the county clerk of 
the county, who must record the same in a book known as the “Hstray 
and Lost Property Book,” within fifteen days, and the finder must at 
once set up at the courthouse door and four other public places in the 
township or city a copy of such valuation and a description of property. 


History: En. Sec. 2902, Pol. C. 1895; re-en. Sec. 1998, Rev. C. 1907; re-en. Sec. 7696, 
R. C. M. 1921. Cal. Pol. C. Sec. 3138. 


7697. Proceedings if no owner appears within six months. If no owner 
appears and proves the property within six months, and the value thereof 
does not exceed twenty dollars, the same vests in the finder; but if the 
value exceeds twenty dollars, the finder must, within thirty days after 
setting up the list mentioned in the preceding section, cause a copy of the 
description to be inserted in some newspaper printed in the county if 
there be one, and if not, in some newspaper printed in the state, for three 
weeks; and if no owner prove the property within one year after such . 
publication it vests in finder. 


History: En. Sec. 2903, Pol. C. 1895; ‘re-en. Sec. 1999, Rev. C. 1907; re-en. Sec. 7697, 
R. C. M. 1921. Cal. Pol. C. Sec. 3139. tr 


' 7698. Finder to restore property, when—owner may sue, when. If, 
within one year, an owner appears and proves the property and pays all 
reasonable charges, including fees of officers, the finder must restore the 
same to him. On failure to make restoration of such property, or the 
appraised value thereof, on being tendered such charges and fees, the 
owner may recover the same, or the value thereof, by eas action in any 
eourt having jurisdiction. 


History: En. Sec. 2904, Pol. C. 1895; re-en. Sec. 2000, Rev. C. 1907; re-en. Sec. 7698, 
R. C. M. 1921. Cal. Pol. C. Sec. 3140. 


7699. Finder failing to make discovery—penalty. If any person find 
any money, property, or other valuable thing, and fail to make discovery 
of the same as required by this chapter, he forfeits to the owner double 
the value thereof. 


History: En. Sec. 2905, Pol. C. 1895; re-en. Sec. 2001, Rev. ©. 1997; re-en. Sec. 7699, 
R. C. M. 1921. Cal. Pol. C. Sec. 3141. 


7700. Proof—how made. The proof required by this chapter must be 
made before the county clerk with whom the list provided for herein is 
filed, and if he is satisfied therefrom that the person claiming to be is 
the owner, he must certify that fact under his hand and seal. 

History: En. Sec. 2906, Pol. C. 1895; re-en. Sec. 2002, Rev. C. 1907; re-en. Sec. 7700, 


R. C. M. 1921. Cal. Pol. C. Sec. 3142. 
CHAPTER 1238 
DEPOSIT FOR EXCHANGE 
Section 7701. Relations of the parties. 
7701. Relations of the parties. A deposit for exchange transfers to 


the depositary the title to the thing deposited, and creates between him 
and the depositor the relation of debtor and creditor merely. 
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History: En. Sec. 2540, Civ. C. 1895; 
re-en. Sec. 5187, Rev. C. 1907; re-en. Sec. 
7701, R. C. M. 1921. Cal. Civ. C. Sec. 1878. 
Field Civ. C. Sec. 947. 


Operation and Effect 


By a deposit, other than special, in a 
bank, the money becomes the property of 
the bank, and the relation of debtor and 
creditor is created. Stadler v. First Na- 
tional Bank, 22 M 190, 215, 56 P 111. 


LOAN FOR USE 


7702, 7703 


By accepting a deposit for the purpose 
of exchange, a bank becomes the debtor 
of the depositor. Murphy v. Nett, 51 M 
82, 87, 149 P 713; In re Williams’ Estate, 
55 M 63, 70, 173 P 790. 

References 

Cited or applied as section 5187, Revised 
Codes, in Hanson Sheep Co. v. Farmers’ «& 
Traders’ State Bank, 53 M 324, 334, 163 
P 1151; Jensen v. Laurel Meat Co., 71 M 
582, 590, 230 P 1081. 


CHAPTER 124 
LOAN FOR USE—LOAN FOR EXCHANGE—LOAN OF MONEY 


Section 7702. Loan defined. 


7703. Title to property lent. 

7704. Care required of borrower. — 

7705. Same—of animal for use. 

7706. Degree of skill. 

7707. Borrower—when to repair injuries. 

7708. Use of thing lent. 

7709. Relending forbidden. 

7710. Borrower—when to bear expenses. 

7711. Lender liable for defects. 

7712. Lender may require return of thing lent. 
7713. When returnable without demand. 

7714. Place of return. 

7715. Loan for exchange defined. 

7716. Same—optional loan. 

7717. Title to property lent—expenses—increase. 
7718. Contract cannot be modified by lender. 
7719. Certain sections applicable. 

7720. Loan of money, what constitutes. 

7721. Loan to be repaid in current money. 

7722. Loan presumed to be on interest. 

7723. Interest defined. 

7724. Annual rate. 

7725. Legal interest. 

7726. Same—any rate not exceeding ten per cent. allowed by agreement. 
7727. Penalty for usury—action to recover excessive interest. 
7728. Interest becomes part of principal, when. 
7729. Interest—judgment. 


7702. Loan defined. A loan for use is a contract by which one gives 
to another the temporary use and possession of personal property, and the 
latter agrees to return the same thing to him at a future time, without 


reward for its use. 


History: En. Sec. 2550, Civ. C. 1895; 
re-en. Sec. 5188, Rev. C. 1907; re-en. Sec. 
7702, R. C. M. 1921. Cal. Civ. C. Sec. 1884. 
Field Civ. C. Sec. 948. 

Operation and Effect 

Where under a separation agreement the 
wife accepted certain real property in full 
satisfaction of her rights in the property 
of the husband, and the latter granted her 
permission to use household furniture 


owned by him until he should want it, the 
transaction constituted a bailment for the 
benefit of the wife for an indefinite pe- 
riod a loan within the meaning of this 


section. Viers v. Webb, 76 M 38, 42, 245 
P2537. 
References 


Ferry & Co. v. Forquer, 61 M 336, 342, 
202 P 193. 


7703. Title to property lent. A loan for use does not transfer the 
title to the thing; and all its increase during the period of the loan belongs 


to the lender. 
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History: En. Sec. 2551, Civ. C. 1895; References 


re-en. Sec. 5189, Rev. C. 1907; re-en. Sec. : : 
7703, RB. 0, M. 1921." Oal. Civ, ©) Sec; 188, gas os Jyh ee 
Field Civ. C. Sec. 949. rr ; 


7704. Care required of borrower. A borrower for use must use great 
care for the preservation in safety and in good condition of the thing lent. 


History: En. Sec. 2552, Civ. C. 1895; re-en. Sec. 5199, Rev. C. 1997; re-en. Sec. 7704, 
R. C. M. 1921. Cal. Civ. C. Sec. 1886. Field Civ. C. Sec. 950. 


7705. Same—of animal for use. One who borrows a living animal 
for use must treat it with great kindness, and provide everything necessary 
and suitable for it. | 


History: En. Sec. 2553, Civ. C. 1895; re-en. Sec. 5191, Rev. C. 1907; re-en. Sec. 7705, 
R. C. M. 1921. Cal. Civ. C. Sec. 1887. Field Civ. C. Sec. 951. 


7706. Degree of skill. A borrower for use is bound to have and to 
exercise such skill in the care of the thing lent as he causes the lender to 
believe him to possess. 


History: En. Sec. 2554, Civ. C. 1895; re-en. Sec. 5192, Rev. C. 1907; re-en. Sec. 7706, 
R. C. M. 1921. Cal. Civ. C. Sec. 1888. Field Civ. C. Sec. 952. 


7707. Borrower—when to repair injuries. A borrower for use must 
repair all deteriorations or injuries to the thing lent, which are occasioned 
by his negligence, however slight. 


History: En. Sec. 2555, Civ. C. 1895; re-en. Sec. 5193, Rev. C. 1907; re-en. Sec. 7707, 
R. C. M. 1921. Cal. Civ. C. Sec. 1889. Field Civ. C. Sec. 953. 


7708. Use of thing lent. The borrower of a thing for use may use 
it for such purposes only as the lender might reasonably anticipate at the 
time of lending. 


History: En. Sec. 2556, Civ. C. 1895; re-en. Sec. 5194, Rev. C. 1907; re-en. Sec. 7708, 
R. C. M. 1921. Cal. Civ. C. Sec. 1890. Field Civ. C. Sec. 954. 


7709. Relending forbidden. The borrower of a thing for use must 
not part with it to a third person, without the consent of the lender. 


History: En. Sec. 2557, Civ. C. 1895; re-en. Sec. 5195, Rev. C. 1907; re-en. Sec. 7709, 
R. Cc. M. 1921. Cal. Civ. C. Sec. 1891. Field Civ. C. Sec. 955. 


7710. Borrower—when to bear expenses. The borrower of a thing 
for use must bear all its expenses during the loan, except such as are 
necessarily incurred by him to preserve it from unexpected and unusual 
injury. For such expenses he is entitled to compensation from the lender, 
who may, however, exonerate himself by surrendering the thing to the 
borrower. 


History: En. Sec. 2558, Civ. C. 1895; re-en. Sec. 5196, Rev. C. 1907; re-en. Sec. 7710, 
R. Cc. M. 1921. Cal. Civ. C. Sec. 1892. Field Civ. C. Sec. 956. : 


7711. Lender liable for defects. The lender of a thine for use must 
indemnify the borrower for damage caused by defects or vices in it, which 
he knew at the time of lending, and concealed from the borrower. 


History: En. Sec. 2559, Civ. C. 1895; for use is liable to the borrower only for 
re-en. Sec. 5197, Rev. C. 1907; re-en. Sec. damage caused by a defect therein of 
7711, R. C. M. 1921. Cal. Civ. C. Sec. 1893. which he knew at the time of the lending 
Field Civ. C. Sec. 957. Ae fee from the borrower; and un- 

te er that rule, held, in an action for dam- 

Operation and Effect ages for personal injuries sustained by the 
Under this section the lender of a thing borrower of an automobile by reason of a 
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defect in the steering-gear, that it was in- 
cumbent upon plaintiff to charge in un- 
qualified terms that defendant, the lender, 
knew of such defect and failed to warn 
the borrower thereof, and that the allega- 
tion that the former knew or in the exer- 
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7712-7717 


cise of ordinary care should have known 
thereof was insufficient to charge a breach 
of legal duty on the part of the latter, ren- 
dering the complaint subject to a general 
demurrer. Dickason v. Dickason, 84 M 52, 
59, 274 P 145. 


7712. Lender may require return of thing lent. The lender of a thing 
for use may at any time require its return, even though he lent it for a 
specified time or purpose. But if, on the faith of such an agreement, the 
borrower has made such arrangements that a return of the thing before 
the period agreed upon would cause him loss, exceeding the benefit derived 
by him from the loan, the lender must indemnify him for such loss, if he 
compels such return, the borrower not having in any manner violated his 
duty. 


History: En. Sec. 2560, Civ. C. 1895; re-en. Sec. 5198, Rev. C. 1907; re-en. Sec. 7712, 
R. C. M. 1921. Cal. Civ. C. Sec. 1894. Field Civ. C. Sec. 958. 


7713. When returnable without demand. If a thing is lent for use 
for a specified time or purpose, it must be returned to the lender without 
demand as soon as the time has expired, or the purpose has been accom- 
plished. In other cases it need not be returned until demanded. | 


History: En. Sec. 2561, Civ. C. 1895; re-en. Sec. 5199, Rev. C. 1907; re-en. Sec. 7713, 
R. C. M. 1921. Cal. Civ. C. Sec. 1895. Field Civ. C. Sec. 959. 


7714. Place of return. The borrower of a thing for use must return 
it to the lender, at the place contemplated by the parties at the time of 
lending; or if no particular place was so contemplated by them, then at 


the place where it was at that time. 
History: En. Sec. 2562, Civ. C. 1895; re-en. Sec. 5200, Rev. C. 1907; re-en. Sec. 7714, 
R. C. M. 1921. Cal. Civ. C. Sec. 1896. Field Civ. C. Sec. 960. 


7715. Loan for exchange defined. A loan for exchange is a contract 
by which one delivers personal property to another, and the latter agrees 
to return to the lender a similar thing at a future time, without reward 
for its use. 


History: En. Sec. 2570, Civ. C. 1895; 
re-en. Sec. 5201, Rev. C. 1907; re-en. Sec. 
7715, BR. C. M. 1921: Cal. Civ.. C: Sec. 
1902. Field Civ. C. Sec. 961. 


Operation and Effect 


Where a party let defendant have a 
check on the agreement that he should 


use the proceeds for cashing checks and 
repay the amount on a certain day, de- 
fendant was not guilty of larceny as 
bailee where he used it for other purposes 
and did not repay it, as the transaction 
was a loan for exchange and the title 
passed to defendant. State v. Karri, 51 
M 157, 161, 149 P 956. 


7716. Same—optional loan. A loan, which the borrower is allowed by 
the lender to treat as a loan for use, or for exchange, at his option, is 
subject to all of the provisions of this chapter. 

History: En. Sec. 2571, Civ. C. 1895; re-en. Sec. 5202, Rev. C. 1907; re-en. Sec. 7716, 


R. C. M. 1921. Cal. Civ. C. Sec. 1903. 


7717. Title to property lent—expenses—increase. 


Field Civ. C. Sec. 962. 


By a loan for ex- 


change the title to the thing lent is transferred to the borrower, and he 
must bear all its expenses, and is entitled to all its increase. 


History: En. Sec. 2572, Civ. C. 1895; 
re-en. Sec. 5203, Rev. C. 1907; re-en. Sec. 
7717, R.'C. M. 1921. Cali Civ. 0. Sec. 
1904. 


References 

Cited or applied as section 5203, Revised 
Codes, in State v. Karri, 51 M 157, 161, 
149 P 956. 
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7718. Contract cannot be modified by lender. A lender for exchange 
cannot require the borrower to fulfil his obligations at a time, or in a 
manner, different from that which was originally agreed upon. 


History: En. Sec. 2573, Civ. C. 1895; re-en. Sec. 5204, Rev. C. 1907; re-en. Sec. 7718, 
BR. Cc. M. 1921. Cal. Civ. C. Sec. 1905. Field Civ. C. Sec. 964. 


7719. Certain sections applicable. Sections 7711, 7712, and 7713 apply 
to a loan for exchange. 


. History: En. Sec. 2574, Civ. C. 1895; re-en. Sec. 5205, Rev. C. 1907; re-en. Sec. 7719, 
R. C. M. 1921. Cal. Civ. C. Sec. 1906. Field Civ. C. Sec. 965. 


7720. Loan of money, what constitutes. A loan of money is a contract 
by which one delivers a sum of money to another, and the latter agrees 
to return at a future time a sum equivalent to that which he borrowed. 
A loan for mere use is governed by the chapter on loan for use. 


History: En. Sec. 2580, Civ. C. 1895; References 
re-en. Sec. 5206, Rev. C. 1907; re-en. Sec. Cited or applied as section 5206, Revised 
7720, R. C. M. 1921, Cal. Civ. C.. Sec. 1912. Codes, in Eisenberg v. Goldsmith, 42 M 
Field Civ. C. Sec. 966. 565,076, 118 P1127; 


7721. Loan to be repaid in current money. <A borrower of money, 
unless there is an express contract to the contrary, must pay the amount 
due in such money as is current at the time when the loan becomes due, 
whether such money is worth more or less than the actual money lent. 


History: En. Sec. 2581, Civ. C. 1895; re-en. Sec. 5207, Rev. C. 1907; re-en. Sec. 7721, 
R. C. M. 1921. Cal. Civ. C. Sec. 1913. Field Civ. C. Sec. 967. 


7722. Loan presumed to be on interest. Whenever a loan of money 
is made, it is presumed to be made upon interest unless it is otherwise 
expressly stipulated at the time in writing. 


History: En. Sec. 2582, Civ. C. 1895; re-en. Sec. 5208, Rev. C. 1907; re-en. Sec. 7722, 
R. C. M. 1921. Cal. Civ. C. Sec. 1914. Based on Field Civ. C. Sec. 968. 


7723. Interest defined. Interest is the compensation allowed by law 
or fixed by the parties for the use, or forbearance, or detention of money. 
History: En. Sec. 2583, Civ. C. 1895; References 


re-en. Sec. 5209, Rev. C. 1907; re-en. Sec. : | tye. 
7723, R. ©. M. 1921. Cal. Civ. C. Sec. 1915. Jha hae v. Wunder, 94 M 57, 65, 20 P 


Based on Field Civ. C. Sec. 969. 


7724 | 7724, Annual rate. When a rate of interest is prescribed by a law 
SUE?) or contract, without specifying the period of time by which such rate is 
to be calculated, it is to be deemed an annual rate. 


History: En. Sec. 2584, Civ. C. 1895; re-en. Sec. 5210, Rev. C. 1907; re-en. Sec. 7724, - 
R. C. M. 1921. Cal. Civ. C. Sec. 1916. Field Civ. C. Sec. 970. 


aye 7725. Legal interest. Unless there is an express contract in writing, 
4 el eel fixing a different rate, interest 1s payable on all moneys at the rate of 
six per cent. (6%) per annum after they become due on any instrument 
of writing, except a judgment, on an account stated, and on moneys lent 
or due on any settlement of accounts from the date on which the balance 
is ascertained, and on moneys received to the use of another and detained 
from him. In the computation of interest for a period of less than one (1) 
year, three hundred and sixty-five (365) days are deemed to constitute 


a year. 
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History: En. Sec. 2585, Civ. C. 1895; 
amd. Sec. 1, p. 125, L. 1899; re-en. Sec. 
5211, Rev. C. 1907; re-en. Sec. 7725, R. C. M. 
1921; amd. Sec. 1, Ch. 144, L. 1933. Cal. 
Civ. C. Sec. 1917. 


Operation and Effect 


This section, in so far as it relates to 
accounts, applies when the amount due 
the creditor is determined—when a bal- 
ance is ascertained. From such time a 
certain sum of money is due the creditor. 
Hefferlin v. Karlman, 29 M 139, 147, 74 
P20). 


A promissory note payable with interest 
without, however, specifying the rate 
thereof, carries interest at the legal rate. 
Burnett v. Burnett, 68 M 546, 549, 219 P 
831. 

Id. Under the rule that in the absence 
of fraud or mistake a written contract 
supersedes all prior oral negotiations and 
agreements with relation thereto, parol 
testimony to show that the understanding 
of the parties to a promissory note which 
provided for the payment of interest but 
did not specify the rate per cent. to be 
paid was that no interest at all was paya- 
ble was properly excluded. 

In an action such as this, the creditor, 
on establishing his preferred claim, is en- 
titled to interest thereon from the date of 
the closing of the bank, under this section, 
providing that interest is payable on 
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moneys received to the use of another and 
detained from him, interest being payable 
out of the general assets of the bank, 
where the receiver was justified in re- 
jecting the claim as one proper to be 
passed upon by the courts. McDonald v. 
American Bank ete. Co. et al., 79 M 233, 
242 et seq., 255 P 733. 

Past due interest coupons bear interest 
and where the bonds to which they are at- 
tached are county bonds, the holder is not 
required to first file a claim with the 
county for such interest, the amount of 
the demand—eight per cent. per annum, 
being fixed by law (this section before 
amendment by Ch. 144, L. 1933). Kalman 
v. Treasure County et al., 84 M 285, 295, 
275 P 743. | 

Where a mechanic’s lien claimant con- 
siderably overstated the amount of his 
claim in the lien filed, so that it required 
the judgment of the court in an action 
to foreclose the lien to decide the correct 
amount due, interest—a creature of stat- 
ute, was allowable only from the date of 
the decision, and the court in allowing it 
from the date of the completion of the 
work committed error. Eskestrand v. Wun- 
der, 94 M 57, 65, 20 P 2d 622. 

References 


In re Rodgers’ Estate, 68 M 46, 53, 217 
P 678; State v. Banking Corp. of Montana, 
74. M 491, 508, 241 P 626; In re Bielen- 
berg’s Estate, 98 M 546, 40 P 2d 49. 


7726. Same—any rate not exceeding ten per cent. allowed by agree- 


ment. 


Parties may agree in writing for the payment of any rate of 


interest not exceeding the rate of ten per cent. per annum, and such 
interest shall be allowed, according to the terms of the agreement, until 


the entry of judgment. 


History: En. Sec. 2586, Civ. C. 1895; 
re-en. Sec. 5212, Rev. C. 1907; amd. Sec. 1, 
i, OG, 1s 1910; amd.;: Sec. 1, Ch. 62, L. 
1919; re-en. Sec. 7726, R. C. M. 1921. Cal. 
Civ. C. Sec. 1918. 


7727. Penalty for usury—action to recover excessive interest. 


References 

Cited or applied as Laws of 1913, chap- 
ter 36, p. 51, before amendment, in Farr v. 
Stein, 54 M 529, 531, 172 P 135; United 
States Bldg. etc. Assn. v. Gardiner, 87 M 
586, 593, 289 P 555; Shubat v. Glacier 
County et al., 93 M 160, 165, 18 P 2d 614. 


The 


taking, receiving, reserving, or charging a rate of interest greater than is 
allowed by the preceding section shall be deemed a forfeiture of a sum 
double the amount of interest which the note, bill, or other evidence of 
debt carries, or which has been agreed to be paid thereon. 

When a greater rate of interest has been paid, the person by whom it 
has been paid, his heirs, assigns, executors, or administrators, may recover 
from the person, firm, or corporation taking, receiving, reserving, or 
charging same a sum double the amount of interest so paid; provided, 
that such action shall be brought within two years after the payment of 
said interest; and provided, that before any suit may be brought to 
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recover such usurious interest, the party bringing suit must make written 
demand for return of said interest so paid. 


History: En. Sec. 2, Ch. 36, L. 1913; 
re-en. Sec. 7727, R. C. M. 1921. 


Operation and Effect 


If a borrower from a building and loan 
association may maintain a common-law 
action to recover back usurious interest 
paid, in view of the provisions of this 
section, declaring the remedy of the bor- 


7728. Interest becomes part of principal, when. 


rower to be an action to recover the pen- 
alty, to-wit, forfeiture of double the 
amount of interest which the note or other 
evidence of debt carries, he must specially 
plead usury by allegations clearly showing 
the amount of such usurious interest 
claimed. United States Bldg. ete. Assn. v. 
Gardiner, 87 M 586, 593, 289 P 555. 


The parties may, in 


any contract in writing whereby any debt is secured to be paid, agree 
that if the interest on such debt is not punctually paid, it shall become a 
part of the principal, and thereafter bear the same rate of interest as the 


principal debt. 


History: En. Sec. 2587, Civ. C. 1895; 
re-en. Sec. 5213, Rev. C. 1907; re-en. Sec. 
7728, R. C. M. 1921. Cal. Civ. C. Sec. 1919. 


Operation and Effect 
This section does not affect notes or 


7729. Interest—judgment. 


agreements made before its adoption in 
1895, when there was no statute on the 
subject of usury, and parties were at lib- 
erty to fix the rate of interest. Stanford 
v. Coram, 26 M 285, 294, 67 P 1005. 


Interest is payable on judgments recovered 


in the courts of this state at the rate of six per cent. per annum, and no 
greater rate, but such interest must not be compounded in any manner or 


form. 


History: En. Sec. 2588, Civ. C. 1895; 
amd. Sec. 1, p. 125, L. 1899; re-en. Sec. 
5214, Rev. C. 1907; re-en. Sec. 7729, R. C. M. 
1921; amd. Sec. 1, Ch. 143, L. 1933. Cal. 
Civ. C. Sec. 1920. 


Operation and Effect 


A judgment rendered prior to the date 
when the amendment to this section went 
into effect bore interest at the rate of ten 
per cent. until that date, and only eight 
per cent. thereafter. Stanford v. Coram, 
28 M 288, 291, 72 P 655. 

Id. This section is not unconstitutional 
as affecting a contract right. 

After decree in a foreclosure suit the 
mortgage debt became merged in the judg- 
ment, and in a subsequent action, looking 
to the redemption of the property, interest 
was properly allowed at eight per cent. 
per annum. Toole v. Weirick, 39 M 359, 
365, 102 P 590. 

Where a mechanic’s lien claimant con- 
siderably overstated the amount of his 
claim in the lien filed, so that it required 


the judgment of the court in an action to 
foreclose the lien to decide the correct 
amount due, interest—a creature of stat- 
ute—was allowable only from the date of 
the decision, and the court in allowing it 
from’ the date of the completion of the 
work committed error. Eskestrand v. 
Wunder, 94 M 57, 66, 20 P 2d 622. 

An order made in an estate matter al- 
lowing an attorney’s fee for services ren- 
dered to a special administrator held not 
a “judgment” within the meaning of this 
section, allowing interest on judgments, 
such an order being no more than a set- 
tlement of one of the matters arising in a 
probate proceeding preparatory to a final 
judgment. (Mr. Justice Angstman dissent- 
ing.) In re Bielenberg’s Estate, 98 M 546, 
548, 40 P 2d 49. 

References 


Cited or applied as section 5214, Revised 
Codes, in Gallatin Valley Electric Ry. v. 
Neible et al., 57 M 27-40, 186 P 689; Shu- 
bat v. Glacier County et al., 93 M 160. 


CHAPTER 125 
HIRING IN GENERAL 


Section 7730. Hiring defined. 


7731. Products of thing. 

7732. Quiet possession. 

7733. Degree of care, etc., on part of hirer. 
7734. Must repair injuries, etc. 

7735. Things let for a particular purpose. 
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7736. When letter may terminate the hiring. 
7737. When hirer may terminate the hiring. 
7738. When hiring terminates. ‘ 
7739. When terminated by death, ete., of party. 
7740. Apportionment of hire. 


7730. Hiring defined. Hiring is a contract by which one gives to 
another the temporary possession and use of property, other than money, 
for reward, and the latter agrees to return the same to the former at a 


future time. 


History: En. Sec. 2600, Civ. C. 1895; re-en. Sec. 5215, Rev. C. 1907; re-en. Sec. 7730, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 1925. Field Civ. C. Sec. 979. 


7731. Products of thing. The products. of a thing hired, during the 


hiring, belong to the hirer. 

History: En. Sec. 2601, Civ. C. 1895; 
re-en. Sec. 5216, Rev. C. 1907; re-en. Sec. 
7731, R. C. M. 1921. Cal. Civ. C. Sec. 1926. 
Field Civ. C. Sec. 980. 


7732. Quiet possession. 


Operation and Effect 


This section has no application in an 
action to recover possession of a mare and 
her colt, where there is nothing to show 
that the plaintiff was a hirer of the dam. 
Frank v. Symons, 35 M 56, 62, 88 P 561. 


An agreement to let upon hire binds the letter 


to secure to the hirer the quiet possession of the thing hired, during the 
term of the hiring, against-all persons lawfully claiming the same. 
History: En. Sec. 2602, Civ. C. 1895; re-en. Sec. 5217, Rev. C. 1907; re-en. Sec. 7732, 


R. C. M. 1921. Cal. Civ. C. Sec. 1927. 


7733. Degree of care, etc., on part of hirer. 


Field Civ. C. Sec. 981. 


The hirer of a thing 


must use ordinary care for its preservation in safety and in good condition. 


History: En. Sec. 2603, Civ. C. 1895; 
re-en. Sec. 5218, Rev. C. 1907; re-en. Sec. 
7733, R. C. M. 1921. Cal. Civ. C. Sec. 1928. 
Field Civ. C. Sec. 982. 


Operation and Effect 
The statutory provisions (this section 


7734. Must repair injuries, etc. 


and the next) that the hirer of a thing 
must use ordinary care for its preservation 
and repair all deteriorations occasioned by 
his ordinary negligence, apply to real as 
well as personal property. Mitchell v. 
Thomas, 91 M 370, 381, 8 P 2d 639. 


The hirer of a thing must repair all 


deteriorations or injuries thereto occasioned by his ordinary negligence. 


History: En. Sec. 2604, Civ. C. 1895; 
re-en. Sec. 5219, Rev. C. 1907; re-en. Sec. 
7734, R. C. M. 1921. Cal. Civ. C. Sec. 1929. 
Field Civ. C. Sec. 983. 

Operation and Effect 

The statutory provisions (the preceding 
section and this one) that the hirer of a 
thing must use ordinary care for its preser- 
vation and repair all deteriorations occa- 


7735. Things let for a particular purpose. 


sioned by his ordinary negligence, apply to 
real as well as personal property. Mitchell 
v. Thomas, 91 M 370, 381, 8 P 2d 639. 

References 

Cited or applied as section 5219, Revised 
Cedes, in Mitchell v. Henderson, 37 M 515, 
519, 97 P 942; Noe v. Cameron, 62 M 527, 
532, 205 P 256; Quong et al. v. McEvoy 
et al., 70 M 99, 105, 224 P 266. 


When a thing is let for a 


particular purpose, the hirer must not use it for any other purpose; and 
if he does, the letter may hold him responsible for its safety during such 
use in all events, or may treat the contract as thereby rescinded. 

History: En. Sec. 2605, Civ. C. 1895; re-en. Sec. 5220, Rev. C. 1907; re-en. Sec. 7735, 


R. C. M. 1921. Cal. Civ. C. Sec. 1930. 


Field Civ. C. Sec. 984. 


7736. When letter may terminate the hiring. The letter of a thing 
may terminate the hiring and reclaim the thing before the end of the 


term agreed upon: 
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1. When the hirer uses or permits a use of the thing hired in a manner 
contrary to the agreement of the parties; or, 

2. When the hirer does not, within a reasonable time after request, 
make such repairs as he is bound to make. 


History: En. Sec. 2606, Civ. C. 1895; re-en. Sec. 5221, Rev. C. 1907; re-en. Sec. 7736, 
R. C. M. 1921. Cal. Civ. C. Sec. 1931. Field Civ. C. Sec. 985. 


7737. When hirer may terminate the hiring. The hirer of a thing 
may terminate the hiring before the end of the term agreed upon: 


1. When the letter does not, within a reasonable time after request, 
fulfil his obligations, if any, as to placing and securing the hirer in the 
quiet possession of the thing hired, or putting it into good condition, or 
repairing ; or, 

2. When the greater part of the thing hired, or that part which was 
and which the letter had at the time of the hiring reason to believe was 
the material inducement to the hirer to enter into the contract, perishes . 
from any other cause than the ordinary negligence of the hirer. 


History: En. Sec. 2607, Civ. C. 1895; re-en. Sec. 5222, Rev. C. 1907; re-en. Sec. 7737, 
R. C. M. 1921. Cal. Civ. C. Sec. 1932. Field Civ. C. Sec. 986. 


7738. When hiring terminates. The hiring of a thing terminates: 

1. At the end of the term agreed upon; 

2. By the mutual consent of the parties; 

38. By the hirer acquiring a title to the thing hired superior to that of 
the letter; or, 


4. By the destruction of the thing hired. 


History: En. Sec. 2608, Civ. C. 1895; References 
re-en. Sec. 5223, Rev. C. 1907; re-en. Sec. ; , 
7738, R. C. M. 1921. Cal. Civ. ©. Sec. 1933. Ps oe Jankovich et al., 68 M 60, 


Field Civ. C. Sec. 987. 


7739. When terminated by death, etc., of party. If the hiring of a 
thing is terminable at the pleasure of one of the parties, it is terminated 
by notice to the other of his death or incapacity to contract. In other 
eases it is not terminated thereby. 


History: En. Sec. 2609, Civ. C. 1895; re-en. Sec. 5224, Rev. C. 1907; re-en. Sec. 7739, 
R. C. M. 1921. Cal. Civ. C. Sec. 1934. Field Civ. C. Sec. 988. 


7740. Apportionment of hire. When the hiring of a thing is termi- 
nated before the time originally agreed upon, the hirer must pay the due 
proportion of the hire for such use as he has actually made of the thing, 
unless such use is merely nominal, and of no benefit to him. 


History: En. Sec. 2610, Civ. C. 1895; re-en. Sec. 5225, Rev. C. 1907; re-en. Sec. 7740, 
R. C. M. 1921. Cal. Civ. C. Sec. 1935. Field Civ. C. Sec. 989. 


CHAPTER 126 
HIRING OF REAL PROPERTY—OF PERSONAL PROPERTY 


Section 7741. Lessor to make dwelling-house fit for its purpose. 
7742. When lessee may make repairs, ete. 
7743. Term of hiring when no limit is fixed. 
7744. Hiring of lodgings for indefinite term. 
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7745. 
7746. 
7747. 
7748. 
7749. 
7750. 
7751. 
7752. 
7753. 
7754. 
7755. 


Renewal of lease by lessee’s continued possession. 
Notice to quit. 

Rent—when payable. 
Attornment of a tenant to a stranger. 
Tenant must deliver notice served on him. 
Letting parts of rooms forbidden. 
Obligations of letter of personal property. 
Ordinary expenses. 

Extraordinary expenses. 

Return of the thing hired. 

Charter-party defined. 


7741. Lessor to make dwelling-house fit for its purpose. The lessor 
of a building intended for the occupation of human beings must, in the 
absence of an agreement to the contrary, put it into a condition fit for 
such occupation, and repair all subsequent dilapidations thereof which 


render it untenantable, except such as are mentioned in section 7734. 


History: En. Sec. 2620, Civ. C. 1895; 
re-en. Sec. 5226, Rev. C. 1907; re-en. Sec. 
7741, R. C. M. 1921. Cal. Civ. C. Sec. 
1941. Based on Field Civ. C. Sec. 990. 


Operation and Effect 


This section is confined to property used 
for dwelling-house purposes, and is not 
applicable to business property. Landt v. 
Schneider, 31 M 15, 18, 77 P 307. See 
York v. Stewart, 21 M 515, 55 P 29, for 
decision prior to enactment of this stat- 
ute. 


Instruction held unwarranted under 
facts of case. Mitchell v. Henderson, 37 
M 515, 519, 97 P 942. 

This section and the following were 
taken from California, and the construc- 
tion placed upon them is to the effect 
that, if the landlord fails to repair after 
notice, the tenant may himself repair, 


7742. When lessee may make repairs, etc. 


within a certain limit, or move out; but 
he has no redress in damages for injury 
to person or property consequent upon 
the landlord’s failure to repair. Bush v. 
Baker, 51 M 326, 335, 152 P 750; Dier v. 
Mueller, 53 M 288, 291, 163 P 466. 

In the absence of a provision in a lease 
of a building requiring the tenant to do 
so, it is the duty of the landlord to keep 
the premises in a condition fit for occupa- 
tion, and where by his failure in that re- 
spect a nuisance is created, its presence 
is not a justification for evicting the ten- 
ant because of its existence and in reli- 
ance upon the right given a person by Sec. 
8653, R. C. M. 1921, to abate a nuisance 
under certain conditions. Quong et al. v. 
McEvoy et al., 70 M 99, 104, 224 P 266. 


References 


Noe v. Cameron, 62 M 527, 532, 205 P 
256. 


If, within a reasonable 


time after notice to the lessor of dilapidations which he ought to repair, 
he neglects to do so, the lessee may repair the same himself, where the 
costs of such repairs do not require an expenditure greater than one 
month’s rent of the premises, and deduct the expenses of such repairs from 
the rent, or the lessee may vacate the premises, in which ease he 
shall be discharged from further payment of rent, or performance of other 


conditions. 


History: En. Sec. 2621, Civ. C. 1895; 
re-en. Sec. 5227, Rev. C. 1907; re-en. Sec. 
7742, R. C. M. 1921. Cal. Civ. C. Sec. 1942. 
Based on Field Civ. C. Sec. 991. 

Operation and Effect 

Where a landlord, after notice of dilapi- 
dations in a hotel building in need of re- 
pair, failed to repair, the tenant under this 
section had the option of making the re- 
pairs himself at a cost not to exceed one 
month’s rent and deducting the expense 
from the rent, or vacating the premises 
without further liability for rent, but had 


no cause of action for damages for injufy 
to his personal property and for loss of 
profits. Noe v. Cameron, 62 M 527, 532, 
205 P 256. 


References 


Cited or applied as section 2621, Civil 
Code, in Landt v. Schneider, 31 M 15, 18, 
77 P 307; as section 5227, Revised Codes, 
in Bush v. Baker, 51 M 326, 336, 152 P 
750; Dier v. Mueller, 53 M 288, 291, 
163 P 466; Noe v. Matlock et al., 64 M 35, 
39, 208 P 591. 
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7748-7747 
7743. Term of hiring when no limit is fixed. A hiring of real property, 
other than lodgings and dwelling-houses, in places where there is no 
usage on the subject, is presumed to be for one year from its commencement, 
unless otherwise expressed in the hiring. 
History: En. Sec. 2622, Civ. C. 1895; 


re-en. Sec. 5228, Rev. C. 1907; re-en. Sec. 
7743, R. C. M. 1921. Cal. Civ. C. Sec. 1943. 


Operation and Effect 


Where a store building is leased, and 
there is no testimony of any usage on the 
subject, the lease is presumed to run for 
at least one year. Giovanetti v. Schab, 
4i M 297, 302, 109 P 141. 


7744. Hiring of lodgings for indefinite term. A hiring of lodgings or 
a dwelling-house for an unspecified time is presumed to have been made 
for such length of time as the parties adopt for the estimation of the rent. 
Thus a hiring at a monthly rate of rent is presumed to be for one month. 
In the absence of any agreement respecting the length of time or the rent, 
the hiring is presumed to be monthly. 


History: En. Sec. 2623, Civ. C. 1895; References 
re-en. Sec. 5229, Rev. C. 1907; re-en. Sec. i 
7124, Bs OC. M. 1921, «Gals Oly..0, Sec 1044, 4 Say ie 7 Nh SPORES: GtaBle aaae 


Based on Field Civ. C. Sec. 993. 


7745. Renewal of lease by lessee’s continued possession. If a lessee 
of real property remains in possession thereof after the expiration of the 
hiring, and the lessor accepts a rent from him, the parties are presumed 
to have renewed the hiring on the same terms and for the same time, 
not exceeding one month, when the rent is payable monthly, nor in any 
case one year. 


History: En. Sec. 2624, Civ. C. 1895; was issued pursuant to foreclosure decree, 


re-en. Sec. 5230, Rev. C. 1907; re-en. Sec. 
7745, R. C. M.- 1921. .:Cal. Civ. .C.. Sec. 
1945. Based on Field Civ. C. Sec. 994. 
Operation and Effect 
Where a tenant, after the expiration of 
his lease, held over at the invitation of the 


the land in question was held by a lessee 
whose term had expired, a payment was 
made by him to the owner, not as rent but 
as the owner’s share of wool grown by the 
tenant under the lease agreement, such 
payment did not have the effect of a re- 


newal of the lease under this section and 
hence did not defeat the writ. Lepper v. 
Home Ranch Co. et al., 90 M 558, 566, 4 
P 2d 722. 


owner, paying rental to the latter, a ten- 
ancy from year to year was created, which 
upon proper notice, was terminable at the 
pleasure of the purchaser of the property. 


Stoltze Land Co. v. Westberg, 63 M 88, 47, References 
206 P 407. Boucher v. St. George et al., 88 M 162, 
Where at the time a writ of assistance 293 P 315. 


7746. Notice to quit. A hiring of real property, for a term not 
specified by the parties, is deemed to be renewed as stated in the last 
section, at the end of the term implied by law, unless one of the parties 
gives notice to the other of his intention to terminate the same, at least 
as long before the expiration thereof as the term of the hiring itself, not 
exceeding one month. 


History: En. Sec. 2625, Civ. C. 1895; re-en. Sec. 5231, Rev. C. 1907; re-en. Sec. 7746, 
R. C. M. 1921. Cal. Civ. C. Sec. 1946. Based on Field Civ. C. Sec. 995. 


7747. Rent—when payable. When there is no usage or contract to 
the contrary, rents are payable at the termination of the holding, when 
it does not exceed one year. If the holding is by the day, week, month, 
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quarter, or year, rent is payable at the termination of the respective periods, 
as it successively becomes due. 

History: En. Sec. 2626, Civ. C. 1895; ‘Operation and Effect 
re-en. Sec. 5232, Rev. C. 1907; re-en. Sec. 


7747, R. C. M. 1921. Cal. Civ. C. Sec. 
1947. 


Where landlord and tenant agree upon 
a certain rental per year, it is payable at 
the end of each year of the tenancy, in the 
absence of an agreement to the contrary. 
Besse v. McHenry, 89 M 520, 530, 300 P 
199. 


7748. Attornment of a tenant to a stranger. The attornment of a 
tenant to a stranger is void unless it is made with the consent of the 
landlord, or in consequence of a judgment of a court of competent 
jurisdiction. 

History: En. Sec. 48, p. 487, Bannack References 
Stat.; re-en. Sec. 48, p. 403, Cod. Stat. . 
1871; re-en. Sec. 225, 5th Div. Rev. Stat. sada rage ten % Paras M150, 
1879; re-en. Sec. 283, 5th Div. Comp. Stat. 6)’. a1 97 Sheu enel anna be Sa Ne 
1887; re-en. Sec. 2627, Civ. C. 1895; re-en. a ae Mae : 


Sec. 5233, Rev. C. 1907; re-en. Sec. 7748, 
R. C. M. 1921. Cal. Civ. C. Sec. 1948. 


7749. Tenant must deliver notice served on him. Every tenant who 
receives notice of any proceeding to recover the real property occupied 
by him, or the possession thereof, must immediately inform his landlord 
of the same, and also deliver to the landlord the notice, if in writing, and 
is responsible to the landlord for all damages which he may sustain by 
reason of any omission to inform him of the notice, or to deliver it to him 
if in writing. 

History: En. Sec. 2628, Civ. C. 1895; re-en. Sec. 5234, Rev. C. 1907; re-en. Sec. 7749, 
R. C. M. 1921. Cal. Civ. C. Sec. 1949. Based on Field Civ. C. Sec. 997. 


7750. Letting parts of rooms forbidden. One who hires part of a 
room for a dwelling is entitled to the whole of the room, notwithstanding 
any agreement to the contrary; and if a landlord lets a room as a dwelling 
for more than one family, the person to whom he first lets any part of it 
is entitled to the possession of the whole room for the term agreed upon, 
and every tenant in the building, under the same landlord, is relieved 
from all obligation to pay rent to him while such double letting of any 
room continues. 


History: En. Sec. 2629, Civ. C. 1895; re-en. Sec. 5235, Rev. C. 1907; re-en. Sec. 7750, 
R. C. M. 1921. Cal. Civ. C. Sec. 1950. Based on Field Civ. C. Sec. 998. 


7751. Obligations of letter of personal property. One who lets per- 
sonal property must deliver it to the hirer, secure his quiet enjoyment 
thereof against all lawful claimants, put it into a condition fit for the 
purpose for which he lets it, and repair all deteriorations thereof not 
occasioned by the fault of the hirer and not the natural result of its use. 


History: En. Sec. 2640, Civ. C. 1895; re-en. Sec. 5236, Rev. C. 1907; re-en. Sec. 7751, 
R. GC. M. 1921. Cal. Civ. C. Sec. 1955. Field Civ. C. Sec. 999. 


7752. Ordinary expenses. A hirer of personal property must bear all 
such expenses concerning it as might naturally be foreseen to attend it 
during its use by him. All other expenses must be borne by the letter. 


History: En. Sec. 2641, Civ. C. 1895; re-en. Sec. 5237, Rev. C. 1907; re-en. Sec. 7752, 
R. C. M. 1921. Cal. Civ. C. Sec. 1956. Field Civ. C. Sec. 1000. 
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7753. Extraordinary expenses. If a letter fails to fulfil his obligations, 
as prescribed by section 7751, the hirer, after giving him notice to do so, 
if such notice can conveniently be given, may expend any reasonable 
amount necessary to make good the letter’s default, and may recover 
such amount from him. 


History: En. Sec. 2642, Civ. C. 1895; re-en. Sec. 5238, Rev. C. 1907; re-en. Sec. 7753, 
R. C. M. 1921. Cal. Civ. C. Sec. 1957. Field Civ. C. Sec. 1001. 


7754, Return of the thing hired. At the expiration of the term for 
which personal property is hired, the hirer must return it to the letter at 
the place contemplated by the parties at the time of hiring; or, if no 
particular place was so contemplated by them, at the place at which it 
was at that time. 


History: En. Sec. 2643, Civ. C. 1895; References 


re-en. Sec. 5239, Rev. C. 1907; re-en. Sec. : : 
7754, R. C. M. 1921. Cal. Civ. CG. Sec. 1958. Pe ee v. Jankovich, et al., 68 M 60, 


Field Civ. C. Sec. 1002. 


7755. Charter-party defined. The contract by which a ship is let 
is termed a charter-party. By it the owner may either let the capacity 
or burden of the ship, continuing the employment of the owner’s master, 
crew, and equipments, or may surrender the entire ship to the charterer, 
who then provides them himself. The master or part owner may be a 
charterer. 


History: En. Sec. 2644, Civ. C. 1895; re-en. Sec. 5240, Rev. C. 1907; re-en. Sec. 7755, 
R. C. M. 1921. Cal. Civ. C. Sec. 1959. Field Civ. C. Sec. 1003. 
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Section 7756. Employment defined. 
7757. When employer must indemnify employee. 
7758. When not. 
7759. Employer to indemnify for his own negligence. 
7760. Railway corporation—vice-principals. 
7761. Mines, mills, and smelters—vice-principals. 
7762. Contract of insurance not to relieve employer. 
7763. Mining companies liable for negligence of certain employees. 
7764. Contract of insurance no bar to recovery. 
7765. Survival of action. 
7766. Railway corporations liable for negligence of fellow-servant. 
7767. Survival of action. 


7756. Employment defined. The contract of employment is a contract 
by which one, who is called the employer, engages another, who is called 
the employee, to do something for the benefit of the employer, or of a 
third person. . 


History: En. Sec. 2650, Civ. C. 1895; re-en. Sec. 5241, Rev. C. 1907; re-en. Sec. 7756, 
R. C. M. 1921. Cal. Civ. C. Sec. 1965. Field Civ. C. Sec. 1004. 


7757. When employer must indemnify employee. An employer must 
indemnify his employee, except as prescribed in the next section, for all 
that he necessarily expends or loses in direct consequence of the discharge 
of his duties as such, or of his obedience to the directions of the employer, 
even though unlawful, unless the employee, at the time of obeying such 
directions, believed them to be unlawful. 
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History: En. Sec. 2660, Civ. C. 1895; 
re-en. Sec. 5242, Rev. C. 1907; re-en. Sec. 
7757, R. C. M. 1921. Cal. Civ. C. Sec. 1969. 
Field Civ. C. Sec. 1005. 


Operation and Effect 


This section and the two following sec- 
tions are directly applicable to cases aris- 
ing between master and servant on ac- 
count of personal injuries sustained by the 
latter in the course of his employment. 


OBLIGATIONS OF EMPLOYER 


7758, 7759 


Hardesty v. Largey Lumber Co., 34 M 151, 
164, 86 P 29; John v. Northern Pacific Ry. 
Co., 42 M 18, 34, 111 P 632. 

References 

Cited or applied as section 2660, Civil 
Code, in Coulter v. Union Laundry Co., 34 
M 590, 605, 87 P 973; as section 5242, Re- 
vised Codes, in Michalsky v. Centennial 
Brewing Co., 48 M 1, 18, 134 P 307. 


7758. When not. An employer is not bound to indemnify his employee 
for losses suffered by the latter in consequence of the ordinary risks of the 


business in which he is employed. 


History: En. Sec. 2661, Civ. C. 1895; 
re-en. Sec. 5243, Rev. C. 1907; re-en. Sec. 
7758, R. C. M. 1921. Cal. Civ. C. Sec. 1970. 
Based on Field Civ. C. Sec. 1006. 


Operation and Effect 


A servant is conclusively presumed to 
have assumed the ordinary risks of the 
employment. This is a part of his con- 
tract of service. Beyond this he does not 
assume any risk, except by express agree- 
ment, or where the circumstances are such 
that he must be presumed to have done 
so from the fact that he continued in the 
employment, though the extraordinary 
danger was known to him, or was so ob- 
vious that he must be presumed to have 
had knowledge of it. Schroder v. Mon- 
tana Iron Works, 38 M 474, 478, 100 P 619. 


The servant assumes the ordinary risks 
of his employment, but such assumption of 
risk implies knowledge by the servant, or 
his having the means of knowledge, and 
his appreciation of the danger. Morelli 
v. Twohy Bros. Co., 54 M 366, 375, 170 P 
757. 


By his act of entering into the service 
of his master the servant assumes all the 
usual and ordinary risks attendant upon 
his employment, not including risks aris- 
ing from the negligence of the master, and 
he assumes these also if he knows of the 
defects from which they arise and appre- 


7759. Employer to indemnify for his own negligence. 


ciates the dangers which flow from them. 
Grant v. Nihill, 64 M 420, 437, 210 P 914. 

Id. An employee who, with knowledge 
of the defective machinery with which he 
is required to work, continues in the em- 
ployment upon assurance by the employer 
that the defect would be repaired, may 
do so for a reasonable length of ‘time with- 
out assuming the added risk, unless the 
danger is so great that a reasonably pru- 
dent man would not have continued to 
work. 

Where an experienced miner was em- 
ployed to dig a well and was killed by a 
bucket used for hoisting the dirt falling 
upon him, its fall being caused by the 
hook attached to the bucket bail becom- 
ing detached in hoisting because improp- 
erly adjusted to the bail by him, the 
court’s holding that he assumed the risk 
from the use of the hook, which was so 
simple in construction that it did not re- 
quire a mechanic to understand it or the 
exercise of science or skill to adjust it, 
was correct. Miller v. Granite County 
Power Co. et al., 66 M 368, 213 P 604. 


References 


Cited or applied as section 2661, Civil 
Code, in Hardesty v. Largey Lumber Co., 
34 M 151, 161, 86 P 29; Coulter v. Union 
Laundry Co., 34 M 590, 604, 87 P 973; as 
section 5243, Revised Codes, in Michalsky 
v. Centennial Brewing Co., 48 M 1, 13, 134 
P 307. 


An employer 


must in all cases indemnify his employee for losses caused by the former’s 


want of ordinary care. 


History: En. Sec. 2662, Civ. C. 1895; 
re-en. Sec. 5244, Rev. C. 1907; re-en. Sec. 
7759, R. C. M. 1921. Cal. Civ. C. Sec. 1971. 
Field Civ. C. Sec. 1007. 


Operation and Effect 


This section is directly applicable to 
cases arising between master and servant 
on account of personal injuries sustained 
by the latter in the course of his employ- 
ment, and an instruction embodying it is 
properly submitted to the jury. Hardesty 


v. Largey Lumber Co., 34 M 151, 164, 86 
P 29; John v. Northern Pacific Ry. Co., 
42 M 18, 34, 111 P 632; Wallace v. Chi- 
cago, Milwaukee & Puget Sound Ry. Co., 
52 M 345, 352, 157 P 955. 

In an action for personal injuries al- 
leged to have been sustained by plaintiff, 
a laundry employee, while working on a 
patently defective mangle, the evidence, 
in view of this section, held not to pre- 
clude defendant from offering any defense, 
though he did not use ordinary care in fur- 
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nishing ordinarily safe machinery. Coulter 
v. Union Laundry Co., 34 M 590, 600, 87 
P 973. See Leary v. Anaconda. Copper 
Min. Co., 36. M 157, 165, 92 P 477; Oster- 
holm v. Boston & Montana Con. C. & S. 
Min. Co., 40 M 508, 524, 107 P 499; Fother- 
ingill v. Washoe Copper Co., 43 M 485, 599, 
LG Ps 386. 

Degrees of negligence are recognized in 
this state. John v. Northern Pac. Ry. 
Co., 42 M 18, 29, 111 P 6382. ; 

Id. A master owes the same duty to his 
servant that a carrier owes to an unpaid 


7760. Railway corporation—vice-principals. 
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passenger; that is, to exercise ordinary 
care for his safety. 

Id. Where the doctrine of the maxim 
“res ipsa loquitur’” may be invoked to raise 
a presumption of want of care, it is want 
of ordinary care to which reference is 
made. 


References 


Cited or applied as section 5244, Revised 
Codes, in Cummings v. Reins Copper Co., 
40 M 599, 617, 107 P 904. 


Every railway corpora- 


tion, including electric railway corporations, doing business in this state, 
shall be liable for all damages sustained by an employee thereof, within 
this state, without contributing negligence on his part, when such damages 
are caused by the negligence of any train dispatcher, telegraph operator, 
superintendent, master mechanic, yardmaster, conductor, engineer, motor- | 
man, or of any other employee who has superintendence of any stationary 


or hand signal. 


History: En. Sec. 1, Ch. 83, L. 1903; 
re-en. Sec. 5245, Rev. C. 1907; re-en. Sec. 
7760, R. C. M. 1921. 


Operation and Effect 


Under either of the fellow-servant acts, 
a complaint, in an action by a switchman 
against a railway company for personal 
injuries, alleging that “the defendant com- 
pany so carelessly and negligently man- 
aged, operated, and ran” a train of cars 
as to seriously injure him, was insufficient, 
in the absence of an allegation that re- 
covery was sought on account of the neg- 
ligence of one for whose fault the statute 
imposes a liability on the master, to admit 
proof showing that plaintiff’s injuries were 
brought about by the careless and negligent 
acts of the engineer in charge of the train 
in question. Kelly v. Northern Pacific Ry. 
Co., 35 M 243, 250, 88 P 1009. 


Where a servant relies for recovery of 
damages for personal injuries upon the 
provisions of either of the fellow-servant 
acts, creating a liability on the part of the 
master where none existed before their 
enactment, he must set forth in ordinary 
and concise language’a statement of facts 
showing his right to recover under such 
special statute. Kelly v. Northern Pacific 
Ry. Co., 85°*M 243, 255, 88 P 1009; Miley 
v. Northern Pacific Ry. Co., 41 M 51, 54, 
108 P 5; Thurman v. Pittsburg & Montana 


7761. 


Mines, mills, and smelters—vice-principals. 


Copper Co., 41 M 141, 150, 108 P 588. See 
Beeler v. Butte & London C. D. Co., 41 M 
465, 472, 110 P 528; Kinsel v. North Butte 
Min. Co., 44 M 445, 466, 120 P 797; Melz- 
ner v. Raven Copper Co., 47 M 351, 357, 


. 132 P 552; Kirk v. Smith, 48 M 489, 492, 


138 P 1088. 


This statute constitutes a valid exercise 
of legislative power. Lewis v. Northern 
Pacific Ry. Co., 36 M 207, 212, 92 P 469. 


Id. The general purpose of this act be- 
ing to protect railroad employees in their 
particularly hazardous employment, it can- 
not be held to violate the equal protec- 
tion of the law clause of the United States 
constitution, under the rule of statutory 
construction that, where the general pur- 
pose of a statute has been ascertained, 
general words may be restricted to a par- 
ticular meaning, or those of a restricted 
meaning expanded so as to embrace the 
general purpose and effectuate it, by hold- 
ing that the expression “railway corpora- 
tion,” found in the above section, includes 
all persons, both individual and eee 
engaged in operating railways. 


References 


Cited or applied as Laws of 1903, p. 156, 
in Cunningham v. Northwestern Improve- 
ment Co., 44 M 180, 216, 119 P 554; Jones 
et al. v. Great Northern Ry. Co., 68 M 
231, 217 P 673. 


Every company, cor- 


poration, or individual, operating any mine, smelter, or mill for the refining 
of ores, shall be liable for all damages sustained by an employee thereof 
within this state, without contributing negligence on his part, when such 
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damage is caused by the negligence of any superintendent, foreman, shift- 
boss, hoisting or other engineer, or craneman. 


History: En. Sec. 2, Ch. 83, L. 1903; re-en. Sec. BEA, Rev. C. 1907; re-en. Sec. 7761, 
B. O.<M.. 1921. 


7762. Contract of insurance not to relieve employer. No contract of 
insurance, relief, benefit, or indemnity in case of injury or death, nor any 
other contract entered into, either before or after the injury, between the 
person injured and any of the employers named in this act, shall constitute 
any bar or defense to any cause of action brought under the provisions 
of this act. 


History: En. Sec. 3, Ch. 83, L. 1903; re-en Sec. 5247, Rev. C. 1907; re-en. Sec. 7762, 
R. C. M. 1921. 


7763. Mining companies liable for negligence of certain employees. 
Every company, corporation, or individual, operating any mine, smelter, 
or mill for the refining of ores, shall be liable for any damages sustained 
by any employees thereof within this state, without contributing negligence 
on his part, when such damage is caused by the negligence of any super- 


intendent, foreman, shift-boss, hoisting or other engineer, or craneman. 


History: En. Sec. 1, Ch. 23, L. 1905; 
re-en. Sec. 5248, Rev. C. 1907; re-en. Sec. 
7763, R. C. M. 1921. 


Contributory Negligence 


The phrase, “without contributing 1 neg- 
ligence on his part,” as used in this sec- 
tion, is a mere proviso or qualifying 
clause, inserted to forestall any possible 
interpretation of the statute as also abol- 
ishing the defense of contributory negli- 
gence. Melzner v. Raven Copper Co., 47 
M 351, 358, 132 P 552. 


Operation in General 


The fact that the negligent act of a 
shift-boss, which caused the injury, was 
not connected with the work of directing 
the men under him, but was committed 
while doing the work of one of his sub- 
ordinates, does not relieve the operator 
from liability; so long as the act is done 
in the due course of his employment, the 
master is responsible, whether done in the 
discharge of delegable or non-delegable 
duties. Johnson v. Butte & Superior Cop- 
per Co., 41 M 158, 171, 108 P 1057. 

An action under this section is not a 
“ourely statutory action.” Melzner v. 
Raven Copper Co., 47 M 351, 357, 132 P 
552. 

Id. Where the verdict in an action for 
wrongful death brought jointly against a 
mine operator and a hoisting engineer un- 
der this section, by which the former is 
made responsible for injuries to his em- 
ployees under the maxim respondeat supe- 
rior, was silent as to the engineer, the 
failure of the jury to find as to him was 
not a finding of non-negligence on his 
part, but should be regarded as no finding 
as to him. 


Pleading 


Where a servant relies for recovery for 
personal injuries on a special statute creat- 
ing a liability on the part of the master 
where none existed before, he must set 
forth, in ordinary and concise language, a 
statement of facts showing his right to 
recover under that statute. Thurman v. 
Pittsburg & Montana Copper Co., 41 M 
141, 150, 108 P 588. 


Id. A complaint which charged defend- 
ant company and its foreman with primary 
negligence in failing to use ordinary care 
to furnish plaintiff a safe place to work, 
and did not allege any specific acts of 
negligence on the part of the foreman 
imputable to the master, failed to state a 
cause of action falling within this section. 


In an action to recover damages for per- 
sonal injuries, brought under this section, 


plaintiff held to have made out a prima 


facie case upon which to go to the jury, 
upon the question whether a timber which, 
in falling, produced the injury, was caused 
to fall by a shift-boss of defendant com- 
pany, and whether such person occupied the 
position of shift-boss. Johnson v. Butte & 
Superior Copper Co., 41 M 158, 167, 108 P 
1057. 

Where the negligence of a fellow-serv- 
ant is relied upon, the injured servant 
must declare upon the statute, and cannot 
recover in a common-law action. Kinsel 
v. North Butte Mining Co., 44 M 445, 466, 
120:.P 797. 

The plaintiff, in an action under this 
section, need not allege in his complaint 
that the injury sustained was caused “with- 
out contributing negligence on his part,” 
such negligence being matter of defense 
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to be asserted and shown by defendant 
employer unless made apparent by plain- 
tiff’s own pleading or proof. Melzner v. 
Raven Copper Co., 47 M 351, 357, 132 P 
552. : 


Purpose ‘ 


The purpose and effect of this section 
declared in Thurman v. Pittsburg & Mon- 
tana Copper Co., 41 M 141, 150, 108 P 588; 
Beeler v. Butte & London C. D. Co., 41 M 
465, 472,110 P 528; Melzner v. Raven Cop- 
per Co., 47 M 351, 357, 182 P 552. 


“Shift-Boss” 


The term “shift-boss,” as used in this 
section, means a master workman who 
directs the operations of a set of men who 
work in turn with other sets. Johnson v. 
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Butte & Superior Copper Co., 41 M 158, 
170, 108 P 1057. 


Statute of Limitations 


An action brought under this section 
and the two following sections, to recover 
damages for injuries to a mine employee, 
does not fall within the category of those 
founded “upon a liability created by stat- 
ute,” mentioned in the statute of limita- 
tions as being barred unless brought with- 
in two years. Beeler v. Butte & London 
C. D. Co., 41 M 465, 472, 110 P 528. 


Sufficiency of Evidence 


Evidence, circumstantial in character, 
held sufficient under the provisions of this 
and the next two succeeding sections in 
Beeler v. Butte & London C. D. Co., 41 M 
465, 473, 110 P 528. 


7764. Contract of insurance no bar to recovery. No contract of insur- 


ance, relief, benefit, or indemnity in case of injury or death, nor any other 
contract entered into before the injury, between the person injured and 
any of the employers named in this act, shall constitute any bar or defense 


to any cause of action brought under the provision of this act. 


History: En. Sec. 2, Ch. 23, L. 1905; 
re-en. Sec. 5249, Rev. C. 1907; re-en. Sec. 
7764, R. C. M. 1921. 


7765. Survival of action. 


References 


Cited or applied as section 5249, Revised 
Ccdes, in Da Rin v. Casualty Company of 
America, 41 M 175, 186, 108 P 649; Beeler 
v. Butte & London C. D. Co., 41 M 465, 472, 
110 P 528. 


In case of the death of any such employees 


in consequence of any injury or damages so sustained, the right of action 
shall survive and may be prosecuted and maintained by their heirs or 


personal representatives. 


History: En. Sec. 3, Ch. 23, L. 1905; 
re-en. Sec. 5250, Rev. C. 1907; re-en. Sec. 
7765, R. C. M. 1921. 


Operation and Effect 
Under the express provision of this sec- 


leged to have been caused by the negli- 
gence of a fellow-servant, survives to, and 
may be prosecuted and maintained by, the 
heirs or personal representatives of the 
deceased. Beeler v. Butte & London C. D. 


tion, the right of action to recover dam- Sg Sl pM AGS, 412; 410 CE Sa 


ages for injuries to a mine employee, al- 


7766. Railway corporations liable for negligence of fellow-servant. 
Every person or corporation operating a railway or railroad in this state 
shall be lable for all damages sustained by any employee of such person 
or corporation in consequence of the neglect of any other employee or 
employees thereof, or by the mismanagement of any other employee or 
employees thereof, and in consequence of the wilful wrongs, whether of 
commission or omission, of any other employee or employees thereof, when 
such neglect, mismanagement, or wrongs are in any manner connected 
with the use and operation of any railway or railroad on or about which 
they shall be employed, and no contract which restricts such liability shall 
be legal or binding. 


History: En. Sec. 1, Ch. 1, L. 1905; 
re-en. Sec. 5251, Rev. C. 1907; re-en. Sec. 
7766, R. C. M. 1921. 


Action Survives 


Under this section and sections 7767 and 
9086 the. right of action accruing to an 
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injured employee survives in case of his 
death, and may be prosecuted to judgment 
by his representative, whether such em- 
ployee has commenced action in his life- 
time or not. Dillon v. Great Northern Ry. 
Co., 38 M 485, 496, 100 P 960; Melzner v. 
Northern Pacifie Ry. Co., 46 M 277, 286, 
127 P 1002. 

If a person is injured while employed 
by a railroad company engaged in inter- 
state commerce, and subsequently dies of 
his injuries, a right of action survives to 
his personal representative, for the bene- 
fit of certain named beneficiaries, and the 
proper party plaintiff is the personal rep- 
resentative of the decedent; the right of 
recovery, however, is determinable by the 
provisions of the federal employers’ liahbil- 
ity act, which impliedly supersedes all 
state statutes on the subject. Melzner v. 
Northern Pac. Ry. Co., 46 M 277, 288, 127 
P 1002. 


Fellow-Servant Doctrine Abolished 


This section abolishes the fellow-servant 
rule. Moyse v. Northern Pacific Ry. Co., 
41 M 272, 282, 108 P 1062. 

This section enlarges the common-law 
liability of persons or corporations operat- 
ing railroads. Cunningham vy. Northwest- 
ern Impr. Co., 44 M 180, 216, 119 P 554. 


Who Are Employees 


In an action brought under this section 
by a freight conductor against his em- 
ployer, where it appeared that plaintiff, 
who, during the entire time when away 
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from his home terminal, was subject to be 
called on duty and required to be within 
call, and who, though not required to do 
so under his contract of employment, was 
nevertheless expected to occupy the e¢a- 
boose of his train at night, was, when in- 
jured in a collision while asleep in the 
caboose standing on a side-track, in the 
discharge of his duties, he did not occupy 
the position of a mere licensee, even 
though his pay had, for the time being, 
ceased, and would not begin again until 
called on duty. Moyse v. Northern Pa- 
cific Ry. Co., 41 M 272, 282, 108 P 1062. 
See Hollenback v. Stone & Webster Eng. 
Corp., 46 M 559, 573, 129 P 1058; Pryor 
v. Bishop, 234 Fed. 9, 14. 


While this section has to do exclusively 
with those persons who sustain toward 
each other the relation of master and 
servant, it does not undertake to define 
who those persons are, but merely imposes 
certain rights and liabilities upon them, 
leaving it to the courts to determine when 
persons have assumed the relation. Moyse 
v. Northern Pacific Ry. Co., 41 M 272, 283, 
108 P 1062. 


References 


Cited or applied as Session Laws of 
1905, p. 1, in Kelly v. Northern Pacific Ry. 
Co., 35 M 2438, 250, 88 P 1009; as section 
5251, Revised Codes, in Thurman vy. Pitts- 
burg & Montana Copper Co., 41 M 141, 150, 
108 P 588. 


In ease of the death of any such employee 


in consequence of any injury or damage so sustained, the right of action 
shall survive and may be prosecuted and maintained by his heirs or personal 


representatives. 


History: En. Sec. 2, Ch. 1, L. 1905; 
re-en. Sec. 5252, Rev. C. 1907; re-en. Sec. 
7767, R. C. M. 1921. 


Operation and Effect 


The provisions of this section and of the 
next preceding section constitute a sur- 
vival statute, and do not create a new 
cause of action in favor of the heirs for 
damages sustained by them by reason of 
the death of the deceased. Dillon v. Great 
Northern Ry. Co., 38 M 485, 494, 100 P 
960. 


Id. Where, in an action brought by the 
heirs of a railroad employee, under the 


provisions of this section and the next pre- 
ceding one, to recover damages for the 
alleged killing of deceased, the agreed 
statement of facts showed that his death 
in a collision was instantaneous, there 
could not be any survival of an action in 
the heirs, since the wrong and the death 
of decedent, having been coincident in 
point of time, no cause of action ever ac- 
erued in his favor, and therefore none 
could survive in the heirs. 


References 


Cited or applied as section 5252, Revised 
Codes, in Melzner v. Northern Pacifie Ry. 
Co., 46 M 277, 286, 127 P 1002. 


CHAPTER 128 
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Section 7768. Duties of gratuitous employee. 


7769. 
7770. 


Same—by special request. 


Same—under written power of attorney. 
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7768-7773 OBLIGATIONS OF EMPLOYEE Ch 1s 


7771. Duties of employee for reward. 

7772. Duties of employee for his own benefit. 
7773. Contracts for service limited to two years. 
7774. Employee must obey employer. 

7775. Employee to conform to usage. 

7776. Degree of skill required. 

7777. Must use what skill he has. 

7778. What belongs to employer. 

7779. Duty to account. 

7780. Employee not bound to deliver without demand. 
7781. Preference to be given to employer’s business. 
7782. Responsibility of employee for substitute. 

7783. Responsibility for negligence. 

7784. Surviving employee. 

7785. Confidential employment. 


7768. Duties of gratuitous employee. One who, without consideration, 
undertakes to do a service for another is not bound to perform the same, 
but if he actually enters upon its performance, he must use at least slight 
care and diligence therein. 

History: En. Sec. 2670, Civ. C. 1895; References 


re-en. Sec. 5253, Rev. C. 1907; re-en. Sec. rere Pike : ; 
: ; ited or applied as section 5253, Revised 


Biel Oly. C, Sec-71008, Co., 41 M 480, 491, 110 P 226; John v. 
Operation and Effect Northern Pacific Ry. Co., 42 M 18, 29, 111 
Under the law of this state a difference P 632. 

in degree of negligence is recognized. Lis- 

ton v. Reynolds, 69 M 480, 497, 223 P 507. 


7769. Same—by special request. One who, by his own special request, 
induces another to entrust him with the performance of a service, must 
perform the same fully. In other cases, one who undertakes a gratuitous 
service may relinquish it at any time. 


History: En. Sec. 2671, Civ. C. 1895; re-en. Sec. 5254, Rev. C. 1907; re-en. Sec. 7769, 
R. C. M. 1921. Cal. Civ. C. Sec. 1976. Field Civ. C. Sec. 1009. 


7770. Same—under written power of attorney. A gratuitous employee, 
who accepts a written power of attorney, must act under it so long as it 
remains in force, or until he gives notice to his employer that he will 
not do so. 


History: En. Sec. 2672, Civ. C. 1895; re-en. Sec. 5255, Rev. C. 1907; re-en. Sec. 7770, 
R. C. M. 1921. Cal. Civ. C. Sec. 1977. Field Civ. C. Sec. 1010. 


7771. Duties of employee for reward. One who, for a good considera- 
tion, agrees to serve another, must perform the service, and must use 
ordinary care and diligence therein, so long as he is thus employed. 

History: En. Sec. 2673, Civ. C. 1895; re-en. Sec. 5256, Rev. C. 1907; re-en. Sec. 7771, 
R. C. M. 1921. Cal. Civ. C. Sec. 1978. Field Civ. C. Sec. 1011. . 

7772. Duties of employee for his own benefit. One who is employed 
at his own request to do that which is more for his own advantage than 
for that of his employer, must use great care and diligence therein to 
protect the interest of the latter. 

History: En. Sec. 2674, Civ. C. 1895; re-en. Sec. 5257, Rev. C. 1907; re-en. Sec. 7772, 
R. C. M. 1921. Cal. Civ. C. Sec. 1979. Field Civ. C. Sec. 1012. 

7773. . Contracts for service limited to two years. A contract to render 

personal service, other than a contract of apprenticeship, as provided 
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in the chapter on apprentices, cannot be enforced against the employee 
beyond the term of two years from the commencement of service under 
it; but if the employee voluntarily continues his service under it beyond 
that time, the contract may be referred to as affording a presumptive 
measure of the compensation. 


History: En. Sec. 2675, Civ. C. 1895; re-en. Sec. 5258, Rev. C. 1907; re-en. Sec. 7773, 
R. C. M. 1921. Cal. Civ. C. Sec. 1980. Field Civ. C. Sec. 1013. 


7774. Employee must obey employer. An employee must substantially 
comply with all the directions of his employer concerning the service on 
which he is engaged, except where such obedience is impossible or 
unlawful, or would impose new and unreasonable burdens upon the 
employee. 


History: En. Sec. 2676, Civ. C. 1895; re-en. Sec. 5259, Rev. C. 1907; re-en. Sec. 7774, 
R. C. M. 1921. Cal. Civ. C. Sec. 1981. Based on Field Civ. C. Sec. 1014. 


7775. Employee to conform to usage. An employee must perform his 
service in conformity to the usage of the place of performance, unless 
otherwise directed by his employer, or unless it is impracticable, or mani- 
festly injurious to his employer to do so. . 

History: En. Sec. 2677, Civ. C. 1895; contract, to perform those services in ac- 


re-en. Sec. 5260, Rev. C. 1907; re-en. Sec. 
7775, R. C. M. 1921. Cal. Civ. C. Sec. 
1982. Field Civ. C. Sec. 1015. 


Operation and Effect 


A vital part of every contract of em- 
ployment is the law of the state requiring 
one employed to perform services under 


7776. Degree of skill required. 
reasonable degree of skill, unless his 
him, of his want of skill. 


History: En. Sec. 2678, Civ. C. 1895; 
Tre-en. Sec. 5261, Rev. C. 1907; re-en. Sec. 
Zi10,.m.C. M: 1921. Cal.’ Civ. .C. Sec. 
1983. Field Civ. C. Sec. 1016. 


Operation and Effect 


A vital part of every contract of em- 
ployment is the law of the state requiring 


cordance with the usage in the community 
in which they are to be performed, to 
perform them with a reasonable degree 
of skill and with an ordinary degree of 
diligence and faithfulness. Schwab v. 
Peterson, 80 M 214, 227, 260 P 711. 


An employee is bound to exercise a 
employer has notice, before employing 


contract, to perform those services in ac- 
cordance with the usage in the community 
in which they are to be performed, to per- 
form them with a reasonable degree of 
skill and with an ordinary degree of dili- 
gence and faithfulness. Schwab v. Pe- 
terson, 80 M 214, 227, 260 P 711. 


one employed to perform services under 


T7777. Must use what skill he has. An employee is always bound to 
use such skill as he possesses, so far as the same is required, for the service 
specified. 

History: En. Sec. 2679, Civ. C. 1895; re-en. Sec. 5262, Rev. C. 1907; re-en. Sec. 7777, 
R. C. M. 1921. Cal. Civ. C. Sec..1984. Based on Field Civ. C. Sec. 1017. 


7778. What belongs to employer. Everything which an employee 
acquires by virtue of his employment, except the compensation, if any, 


7778 
160 P. 24 479 


which is due to him from his employer, belongs to the latter, whether 


aequired lawfully or unlawfully, or during or after the expiration of the 
term of his employment. 
History: En. Sec. 2680, Civ. C. 1895; re-en. Sec. 5623, Rev. C. 1907; re-en. Sec. 7778, 
R. C. M. 1921. Cal. Civ. C. Sec. 1985. Field Civ. C. Sec. 1018. 
7779. Duty to account. An employee must, on demand, render to his 
employer just accounts of all his transactions in the course of his service, 
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as often as may be reasonable, and must, without demand, give prompt 
notice to his employer of everything which he receives for his account. 


History: En. Sec. 2681, Civ. C. 1895; re-en. Sec. 5264, Rev. C. 1907; re-en. Sec. 7779, 
R. C. M. 1921. Cal. Civ. C. Sec. 1986. Field Civ. C. Sec. 1019. 


7780. Employee not bound to deliver without demand. An employee 
who receives anything on account of his employer, in any capacity other 
than that of a mere servant, is not bound to deliver it to him until demanded, 
and is not at liberty to send it to him from a distance, without demand, 
in any mode involving greater risk than its retention by the employee 


himself. 
History: En. Sec. 2682, Civ. C. 1895; re-en. Sec. 5265, Rev. C. 1907; re-en. Sec. 7780, 
R. C. M. 1921. Cal. Civ. C. Sec. 1987. Field Civ. C. Sec. 1020. 


7781. Preference to be given to employer’s business. An employee 
who has any business to transact on his own account, similar to that 
entrusted to him by his employer, must always give the latter the preference. 


History: En. Sec. 2683, Civ. C. 1895; re-en. Sec. 5266, Rev. C. 1907; re-en. Sec. 7781, 
R. C. M. 1921. Cal. Civ. C. Sec. 1988. Based on Field Civ. C. Sec. 1021. ; 


7782. Responsibility of employee for substitute. An employee who is 
expressly authorized to employ a substitute is liable to his principal only 
for want of ordinary care in his selection. The substitute is directly re- 
sponsible to the principal. 


History: En. Sec. 2684, Civ. C. 1895; re-en. Sec. 5267, Rev. C. 1907; re-en. Sec. 7782, 
R. C. M. 1921. Cal. Civ. C. Sec. 1989. Field Civ. C. Sec. 1022. 


7783. Responsibility for negligence. An employee who is guilty of a 
culpable degree of negligence is liable to his employer for the damage 
thereby caused to the latter; and the employer is liable to him, if the 
service is not gratuitous, for the value of such services only as are properly 


rendered. 
History: En. Sec. 2685, Civ. C. 1895; re-en. Sec. 5268, Rev. C. 1907; re-en. Sec. 7783, 
R. C. M. 1921. Cal. Civ. C. Sec. 1990. Field Civ. C.,Sec. 1023. 


7784. Surviving employee. Where service is to be rendered by two 
or more persons jointly, and one of them dies, the survivor must act alone, 
if the service to be rendered is such as he can rightly perform without 
the aid of the deceased person, but not otherwise. 


History: En. Sec. 2686, Civ. C. 1895; re-en. Sec. 5269, Rev. C. 1907; re-en. Sec. 7784, 
R. C. M. 1921. Cal. Civ. C. Sec. 1991. Field Civ. C. Sec. 1024. 


7785. Confidential employment. The obligations peculiar to confiden- 
tial employments are defined in the chapter on trusts. 


History: En. Sec. 2687, Civ. C. 1895; re-en. Sec. 5270, Rev. C. 1907; re-en. Sec. 7785, 
R. C. M. 1921. Cal. Civ. C. Sec. 1992. Field Civ. C. Sec. 1025. 


CHAPTER 129 
TERMINATION OF EMPLOYMENT 


Section 7786. Termination by death, etc., of employer. 
7787. Employment—how terminated. 
7788. Continuance of service in certain cases. 
7789. Termination at will. 
7790. Termination by employer for fault. 
7791. Termination by employee for fault. 
7792. Compensation of employee dismissed for cause. 
7793. Compensation of employee leaving for cause. 
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Ch. 129 TERMINATION OF EMPLOYMENT 7786-7792 


7786. Termination by death, etc., of employer. Every employment in 
which the power of the employee is not coupled with an interest in its 
subject is terminated by notice to him of: 

1. The death of the employer; or, 

2. His legal incapacity to contract. 


History: En. Sec. 2700, Civ. C. 1895; re-en. Sec. 5271, Rev. C. 1907; re-en. Sec. 7786, 
R. C. M. 1921. Cal. Civ. C. Sec. 1996. Field Civ. C. Sec. 1026. 


7787. Employment—how terminated. Every employment is_ termi- 
nated: 

1. By the expiration of its appointed term; 

2. By the extinction of its subject; 

3. By the death of the employee; or, 

4. By his legal incapacity to act as such. 


History: En. Sec. 2701, Civ. C. 1895; re-en. Sec. 5272, Rev. C. 1907; re-en. Sec. 7787, 
R. C. M. 1921. Cal. Civ. C. Sec. 1997. Field Civ. C. Sec. 1027. 


7788. Continuance of service in certain cases. An employee, unless the 
term of his service has expired, or unless he has a right to discontinue it 
at any time without notice, must continue his service after notice of the 
death or incapacity of his employer, so far as is necessary to protect from 
serious injury the interests of the employer’s successor in interest, until a 
reasonable time after notice of the facts has been communicated to such 
successor. The successor must compensate the employee for such service 
according to the terms of the contract of employment. 


History: En. Sec. 2702, Civ. C. 1895; re-en. Sec. 5273, Rev. C. 1907; re-en. Sec. 7788, 
R. C. M. 1921. Cal. Civ. C. Sec. 1998. Field Civ. C. Sec. 1028. 


7789. Termination at will. An employment having no specified term 
may be terminated at the will of either party, on notice to the other, except 
where otherwise provided by sections 7756 to 7809 of this code. 

History: En. Sec. 2703, Civ. C. 1895; References 


re-en. Sec. 5274, Rev. C. 1907; re-en. Sec. , san de 
: ; Wirta v. North Butte Mining Co. et al. 
7789, R. C. M. 1921. Cal. Civ. C. Sec. 1999. 64 M 279, 290, 210 P 338. , 


Field Civ. C. Sec. 1029. 


7790. Termination by employer for fault. An employment, even for 
a specified term, may be terminated at any time by the employer in case 
of any wilful breach of duty by the employee in the course of his employ- 
ment, or in case of his habitual neglect of his duty or continued incapacity 
to perform it. 


History: En. Sec. 2704, Civ. C. 1895; re-en. Sec. 5275, Rev. C. 1907; re-en. Sec. 7790, | 
R. C. M. 1921. Cal. Civ. C. Sec. 2000. Field Civ. C. Sec. 1030. 


7791. Termination by employee for fault. An employment, even for a 
specified term, may be terminated by the employee at any time in case 
of any wilful or permanent breach of the obligations of his employer to 


him as an employee. 

History: En. Sec. 2705, Civ. C. 1895; References 
re-en. Sec. 5276, Rev. C. 1907; re-en. Sec. ee ve i 
Bere eae M, fogt. Cab Gir 0. Bot, 200K. scant, Suge man maniacs ee rrieat 
Based on Field Civ. C. Sec. 1031. , ’ : 


7792. Compensation of employee dismissed for cause. An employee, 
dismissed by his employer for good cause, is not entitled to any compensa- 
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tion for services rendered since the last day upon which a payment became 
due to him under the contract. 


History: En. Sec. 2706, Civ. C. 1895; re-en. Sec. 5277, Rev. C. 1907; re-en. Sec. 7792, 
R. C. M. 1921. Cal. Civ. C. Sec. 2002. Field Civ. C. Sec. 1032. 


7793. Compensation of employee leaving for cause. An employee who 
quits the service of his employer for good cause is entitled to such propor- 
tion of the compensation which would become due in case of full perform- 
ance as the services which he has already rendered bear to the services 
which he was to render as full performance. 


History: En. Sec. 2707, Civ. C. 1895; re-en. Sec. 5278, Rev. C. 1907; re-en. Sec. 7793, 
R. C. M. 1921. Cal. Civ. C. Sec. 2003. Field Civ. C. Sec. 1033. 


CHAPTER 130 
MASTER AND SERVANT 


Section 7794. Servant defined. 
7795. Term of hiring. 
7796. Same—presumed to be monthly, when. 
7797. Renewal of hiring. 
7798. Time of service. 
7799. Servant to pay over without demand. 
7800. When servant may be discharged. 


7794. Servant defined. <A servant is one who is employed to render 
personal service to his employer, otherwise than in the pursuit of an 
independent calling, and who in such service remains entirely under the 
control and direction of the latter, who is called his master. 


History: En. Sec. 2720, Civ. C. 1895; re-en. Sec. 5279, Rev. C. 1907; re-en. Sec. 7794, 
R. C. M. 1921. Cal. Civ. C. Sec. 2009. Field Civ. C. Sec. 1034. 


7795. Term of hiring. A servant is presumed to have been hired for 
such length of time as the parties adopt for the estimation of wages. 
A hiring at a yearly rate is presumed to be for one year; a hiring at a 
daily rate for one day; a hiring by piece-work for no specified term. 


History: En. Sec. 2721, Civ. C. 1895; at a monthly rate, her employment is pre- 
re-en. Sec. 5280, Rev. C. 1907; re-en. Sec. sumed to have been from month to month, 
7795, R. C. M. 1921. Cal. Civ. C. Sec. 2010. under this section terminable at the end 
Field Civ. C. Sec. 1035. of each monthly period and such employ- 

Operation and Effect. ment was therefore of a temporary and not 

of a permanent character. Farrell v. Yel- 


Where the salary of an extra deputy in 
the county clerk’s office had been fixed lowstone County, 68 M 313, 315, 218 P 559. 


7796. Same—presumed to be monthly, when. In the absence of any 
agreement or custom as to the term of service, the time of payment, or 
rate or value of wages, a servant is presumed to be hired by the month, 
at a monthly rate of reasonable wages, to be paid when the service is 
performed. | 


History: En. Sec. 2722, Civ. C. 1895; re-en. Sec. 5281, Rev. C. 1907; re-en. Sec. 7796, 
R. C. M. 1921. Cal. Civ. C. Sec. 2011. Based on Field Civ. C. Sec. 1036. 


7797. Renewal of hiring. Where, after the expiration of an agreement 
respecting the wages and the term of service, the parties continue the 
relation of master and servant, they are presumed to have renewed the 
agreement for the same wages and term of service. 


History: En. Sec. 2723, Civ. C. 1895; re-en. Sec. 5282, Rev. C. 1907; re-en. Sec. 7797, 
R. C. M. 1921. Cal. Civ. C. Sec. 2012. Field Civ. C. Sec. 1037. 
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7798. Time of service. The entire time of a domestic servant belongs 
to the master, and the time of other servants to such extent as is usual 
in the business in which they serve, not exceeding in any case ten hours 
in the day. 


History: En. Sec. 2724, Civ. C. 1895; re-en. Sec. 5283, Rev. C. 1907; re-en. Sec. 7798, 
‘R. C. M. 1921. Cal. Civ. C. Sec. 2013. Field Civ. C. Sec. 1038. 


7799. Servant to pay over without demand. A servant must deliver 
to his master, as soon as with reasonable diligence he can find him, every- 
thing that he receives for his account, without demand’ but he is not 
bound, without orders from his master, to send anything to him through 
another person. 


History: En. Sec. 2725, Civ. C. 1895; re-en. Sec. 5284, Rev. C. 1907; re-en. Sec. 7799, 
R. C. M. 1921. Cal. Civ. C. Sec. 2014. Field Civ. C. Sec. 1039. 


7800. When servant may be discharged. A master may discharge any 
servant, other than an apprentice, whether engaged for a fixed term or not: 

1. If he is guilty of misconduct in the course of his service, or of 
gross immorality, though unconnected with the same; or, 

2. If, being employed about the person of his master, or in a confi- 
dential position, the master discovers that he has been guilty of misconduct, 
before or after the commencement of his service, of such a nature that, if 
the master had known or contemplated it, he would not have so employed 
him. 

History: En. Sec. 2726, Civ. C. 1895; re-en. Sec. 5285, Rev. C. 1907; re-en. Sec. 7800, 
R. C. M. 1921. Cal. Civ. C. Sec. 2015. Field Civ. C. Sec. 1040. 


CHAPTER 131 
AGENTS 


Section 7801. Agent to conform to his authority. 
7802. Must keep his principal informed. 
7803. Collecting agent. 
7804. Responsibility of subagent. 


7801. Agent to conform to his authority. An agent must not exceed 
the limits of his actual authority, as defined by the chapters on agency. 


History: En. Sec. 2740, Civ. C. 1895; re-en. Sec. 5286, Rev. C. 1907; re-en. Sec. 7801, 
R. C. M. 1921. Cal. Civ. C. Sec. 2019. Field Civ. C. Sec. 1041. 


7802. Must keep his principal informed. An agent must use ordinary 
diligence to keep his principal informed of his acts in the course of the 
agency. 


History: En. Sec. 2741, Civ. C. 1895; re-en. Sec. 5287, Rev. C. 1907; re-en. Sec. 7802, 
R. C. M. 1921. Cal. Civ. C. Sec. 2020. Field Civ. C. Sec. 1042. 


7803. Collecting agent. An agent employed to collect a negotiable 
instrument must collect it promptly, and take all measures necessary to 
charge the parties thereto, in case of its dishonor; and, if it is a bill of 
exchange, must present it for acceptance with reasonable diligence. 


History: En. Sec. 2742, Civ. C. 1895; re-en. Sec. 5288, Rev. C. 1907; re-en. Sec. 7803, 
R. C. M. 1921. Cal. Civ. C. Sec. 2021. Field Civ. C. Sec. 1043. 
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7804. Responsibility of subagent. A mere agent of an agent is not 
responsible as such to the principal of the latter. 


History: En. Sec. 2743, Civ. C. 1895; re-en. Sec. 5289, Rev. C. 1907; re-en. Sec. 7804, 
R. CC. M. 1921. Cal. Civ. C. Sec. 2022. Field Civ. C. Sec. 1044. 


CHAPTER 1382 


FACTORS 


Section 7805. Factor defined. 
7806. Obedience required from factor. 
7807. Sales on credit. 
7808. Liability of factor under guaranty commission. 
7809. Factor cannot relieve himself from liability. 


7805. Factor defined. A factor is an agent who, in the pursuit of an 
independent calling, is employed by another to sell property for him, and 
is vested by the latter with the possession or control of the property, or 
authorized to receive payment therefor from the purchaser. 


History: En. Sec. 2750, Civ. C. 1895; is a factor within the meaning of this sec- 
re-en. Sec. 5290, Rev. C. 1907; re-en. Sec. tion, and as such entitled to be reimbursed - 
7805, R. C. M. 1921. Cal. Civ. C. Sec. 2026. by its principal for advances and disburse- 
Based on Field Civ. C. Sec. 1045. ments made in good faith in the course of 

Operation and Effect its employment. Bowles L. C. Co. v. Mid- 

A livestock commission company em- land Nat. Bk., 94 M 467, 473, 23 P 2d 967. 


ployed by one to sell livestock for him 


7806. Obedience required from factor. A factor must obey the instruce- 
tions of his principal to the same extent as any other employee, notwith- 
standing any advances he may have made to his principal upon the property 
consigned to him, except that if the principal forbids him to sell at the 
market price, he may, nevertheless, sell for his reimbursement, after giving 
to his principal reasonable notice of his intention to do so, and of the 
time and place of sale, and proceeding in all respects as a pledgee. 


History: En. Sec. 2751, Civ. C. 1895; re-en. Sec. 5291, Rev. C. 1907; re-en. Sec. 7806, 
R. C. M. 1921. Cal. Civ. C. Sec. 2027. Field Civ. C. Sec. 1046. 


7807. Sales on credit. A factor may sell property consigned to him 
on such credit as is usual; but, having once agreed with the purchaser upon 
the terms of credit, may not extend it. 


History: En. Sec. 2752, Civ. C. 1895; re-en. Sec. 5292, Rev. C. 1907; re-en. Sec. 7807, 
R. C. M. 1921. Cal. Civ. C. Sec. 2028. Field Civ. C. Sec. 1047. 


7808. Liability of factor under guaranty commission. A factor who 
charges his principal with a guaranty commission upon a sale thereby 
assumes absolutely to pay the price when it falls due, as if it were a debt 
of his own, and not as a mere guarantor for the purchaser; but he does 
not thereby assume any additional responsibility for the safety of his 
remittance of the proceeds. . 


History: En. Sec. 2753, Civ. C. 1895; re-en. Sec. 5293, Rev. C. 1907; re-en. Sec. 7808, 
R. C. M. 1921. Cal. Civ. C. Sec. 2029. Field Civ. C. Sec. 1048. 


7809. Factor cannot relieve himself from liability. A factor who 
recelves property for sale, under a general agreement or usage to guar- 
antee the sales or the remittance of the proceeds, cannot relieve himself 
from responsibility therefor without the consent of his principal. 


History: En. Sec. 2754, Civ. C. 1895; re-en. Sec. 5294, Rev. C. 1907; re-en. Sec. 7809, 
R. C. M. 1921. Cal. Civ. C. Sec. 2030. Field Civ. C. Sec. 1094. 
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CHAPTER 133 
SERVICE WITHOUT EMPLOYMENT 


Section 7810. Service without employment—voluntary interference with property. 


7810. Service without employment—voluntary interference with prop- 
erty. One who officiously, and without the consent of the real or apparent 
owner of a thing, takes it into his possession for the purpose of rendering 
service about it, must complete such service, and use ordinary care, diligence, 
and reasonable skill about the same. He is not entitled to any compensation 
for his service or expenses, except that he may deduct actual and necessary 
expenses, incurred by him about such service, from any profits which 
his service has caused the thing to acquire for its owner, and must account 
to the owner for the residue. 


History: En. Sec. 2760, Civ. C. 1895; Liston v. Reynolds, 69 M 480, 497, 223 P 
re-en. Sec. 5295, Rev. C. 1907; re-en. Sec. 507. . 


zreld Civ. C.60. 1085. Cited or applied as section 5295, Revised 
Different Degrees of Negligence - Codes, in Neary v. Northern Pacific Ry. 


Under the law of this state a difference ©» 41 M 480, 491, 110 P 226; John v. 
in degrees of negligence is recognized. Northern Pacifie Ry. Co., 42 M 18, 29, 111 


P 632. 


CHAPTER 134 
CARRIAGE IN GENERAL 


Section 7811. Contract of carriage. 
7812. Obligations of gratuitous carriers. 
7813. Obligations of gratuitous carrier who has begun to earry. 


7811. Contract of carriage. The contract of carriage is a contract 
for the conveyance of property, persons, or messages from one place to 
another. 


History: En. Sec. 2770, Civ. C. 1895; re-en. Sec. 5296, Rev. C. 1907; re-en. Sec. 7811, 
R. C. M. 1921. Cal. Civ. C. Sec. 2085. Field Civ. C. Sec. 1085. 


7812. Obligations of gratuitous carriers. Carriers without reward are 
subject to the same rules as employees without reward, except so far as 
is otherwise provided by sections 7811 to 7877 of this code. 


History: En. Sec. 2771, Civ. C. 1895; References 
re-en. Sec. 5297, Rev. C. 1907; re-en. Sec. Cited or applied as section 5297, Revised 
7812, R. C. M. 1921. Cal. Civ. C. Sec. 2089. Codes, in John v. Northern Pacific Ry. Co., 
Field Civ. C. Sec. 1090. 42 M 18, 49, 111 P 632. 


7813. Obligations of gratuitous carrier who has begun to carry. A 
carrier without reward, who has begun to perform his undertaking, must 
complete it in like manner as if he had received a reward, unless he 
restores the person or thing carried to as favorable a position as before 
he commenced his carriage. 


History: En. Sec. 2772, Civ. C. 1895; References 
re-en. Sec. 5298, Rev. C. 1907; re-en. Sec. Cited or applied as section 5298, Revised 
7813, R. C. M. 1921. Cal. Civ. C. Sec. 2090. Qodes, in John v. Northern Pacific Ry. Co., 
Field Civ. C. Sec. 1091. 42 M 18, 31, 111 P 632. 
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CHAPTER 135 
CARRIAGE OF PERSONS—GRATUITOUS—FOR REWARD 


Section 7814. Degree of care required. 


7815. General duties of carrier. 
7816. Vehicles. 

7817. Not to overload his vehicle. 
7818. Treatment of passengers. 
7819. Rate of speed and delays. 


7814. Degree of care required. A carrier of persons without reward 
must use ordinary care and diligence for their safe carriage. 


History: En. Sec. 2780, Civ. C. 1895; 
re-en. Sec. 5299, Rev. C. 1907; re-en. Sec. 
7814, R. C. M. 1921. Cal. Civ. C. Sec. 2096. 
Field Civ. C. Sec. 1092. 


Operation and Effect 


A carrier owes a higher degree of dili- 
gence to one carried for a reward than to 
one carried without a reward, and was 
only bound to exercise ordinary care for 
the safety of a passenger carried without 
reward, so that the injury of such a pas- 
senger by the happening of an accident 
only showed ordinary negligence by the 


7815. General duties of carrier. 


carrier, and not gross negligence. John v. 
Northern Pacific Ry. Co., 42 M 18, 30, 111 
P 632. 

Id. One riding on a railway pass is not 
a passenger for reward, but a free passen- 
ger; the company is a carrier without re- 
ward, and is answerable to the passenger 
for ordinary negligence, without consider- 
ing any exemption conditions of the pass. ~ 


References 


Cited or applied as section 5299, Revised 
Codes, in Phillips v. Butte Jockey Club 
etc. Assn., 46 M 338, 347, 127 P 1011. 


A earrier of persons for reward must 


use the utmost care and diligence for their safe carriage, must provide 
everything necessary for that purpose, and must exercise to that end a 


reasonable degree of skill. 


History: En. Sec, 2790, Civ. C. 1895; 
re-en. Sec. 5300, Rev. C. 1907; re-en. Sec. 
7815, R. C. M. 1921. Cal. Civ. C. Sec. 2100. 
Field Civ. C. Sec. 1093. 


Carrier not Insurer 


This section, imposing upon the carrier 
the duty to exercise toward a passenger for 
hire the highest degree of care, does not 
constitute the carrier an insurer of the pas- 
senger’s safety. Heck v. Northern Pacific 
Ry. Co. et al., 59 M 106, 113, 114, 196 P 521. 


Degree of Negligence 


As between the owner or manager of 
exhibitions and places of amusement and 
the carrier of a passenger for hire, the 
same measure of duty is not demanded; 
only ordinary care, as in the gratuitous 
carriage of persons, under section 7814, is 
required of the former, while the utmost 
care is required of the latter. Phillips v. 
Butte Jockey Club ete. Assn., 46 M 338, 
347, 127 P 1011. 

Id. Ordinary care is the measure of duty 
which the law imposes upon the owners 
and managers of exhibitions and places of 


7816. Vehicles. 


amusement to prevent injury to patrons 
who have paid for the privileges accorded 
to them; thus, the owner of the grand 
stand at a race-course is not answerable 
for an injury to a patron, caused by the 
latter’s tripping on a nail and falling on a 
broken board, while he was descending the 
stairway, where the owner did not have 
notice, either actual or implied, of such 
defects. 

Under the law of this state a airrerenee 
in degrees of negligence is recognized. Lis- 
ton v. Reynolds, 69 M 480, 497, 223 P 507. 

See also Brown v. Columbia Amusement 
Co., 91 M 174, 188, 6 P 2d 874. 


Operation and Effect 


This section is merely declaratory of the 
common law. Taillon v. Mears, 29 M 161, 
169, 74 P 421. 


References 


Cited or applied as section 5300, Revised 
Codes, in Neary v. Northern Pacifie Ry. 
Co., 41 'M 480, 491, 110 P 226; John v. 
Northern Pacific Ry. Co., 42 M 18, 29, 111 
P 6382. 


A earrier of persons for reward is bound to provide 


vehicles safe and fit for the purposes to which they are put, and is not 
excused for default in this respect by any degree of care. 
History: En. Sec. 2791, Civ. C. 1895; re-en. Sec. 5301, Rev. C. 1907; re-en. Sec. 7816, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 2101. Field Civ. GC. Sec. 1094. 
852, 


Ch. 135, 136 


Operation and Effect 


Where a personal injury case against a 
carrier was tried as though the latter’s 
duty to provide safe conveyance was gov- 
erned by the common law and without re- 
gard to this section, it will be determined 
on appeal under the same theory. Batch 


7817. Not to overload his vehicle. 


CARRIAGE OF PROPERTY 


7817-7821 


v. Helena Light & Railway Co., 52 M 517, 
521, 159 P 411. 

Id. The measure of a carrier’s responsi- 
bility for injuries to a passenger, due to a 
defective appliance, is not that set forth 
in the statute, unless in the action to en- 
force the responsibility the statute is ex- 
pressly invoked. 


A carrier of persons for reward 


must not overcrowd or overload his vehicle. 


History: En. Sec. 2792, Civ. C. 1895; 
re-en. Sec. 5302, Rev. C. 1907; re-en. Sec. 
7817, R. C. M. 1921. Cal. Civ. C. Sec. 2102. 
Field Civ. C. Sec. 1095. 


7818. Treatment of passengers. 


References 

Cited or applied as section 5302, Revised 
Codes, in Previsich v. Butte Electric Ry. 
Co., 47 M 170, 179, 131 P 25. 


A earrier of persons for reward must 


give to passengers all such accommodations as are usual and reasonable, 
and must treat them with civility, and give them a reasonable degree of 


attention. 

History: En. Sec. 2793, Civ. C. 1895; 
re-en. Sec. 5303, Rev. C. 1907; re-en. Sec. 
7818, R. C. M. 1921. Cal. Civ. C. Sec. 2103. 
Field Civ. C. Sec. 1096. 


7819. Rate of speed and delays. 


References 

Cited or applied as section 5303, Revised 
Codes, in Previsich v. Butte Electric Ry. 
Co., 47 M 170, 179, 131 P 25. 


A earrier of persons for reward must 


travel at a reasonable rate of speed, and without any unreasonable delay, 


or deviation from his proper route. 

History: En. Sec. 2794, Civ. C. 1895; 
re-en, Sec. 5304, Rev. C. 1907; re-en. Sec. 
7819, R. C. M. 1921. Cal. Civ. C. Sec. 2104. 
Field Civ. C. Sec. 1097. 


References 

Cited or applied as section 5304, Revised 
Codes, in John v. Northern Pacific Ry. Co., 
42 M 18, 49, 111 P 632. 


CHAPTER 136 
CARRIAGE OF PROPERTY—OBLIGATIONS OF THE CARRIER 


Section 7820. General definitions. 


7821. Care and diligence required of carriers. 

7822. Carrier to obey directions. 

7823. Conflict of orders. 

7824. Delivery of freight. 

7825. Place of delivery. 

7826. Obligations of carrier when freight not delivered to consignee. 
7827. How carrier may terminate his lability. 


7820. General definitions. Property carried is called freight; the 
reward, if any, to be paid for its carriage is called freightage; the person 
who delivers the freight to the carrier is called the consignor; and the 


person to whom it is to be delivered is called the consignee. 
History: En. Sec. 2800, Civ. C. 1895; re-en. Sec. 5305, Rev. C. 1907; re-en. Sec. 7820, 
R. C. M. 1921. Cal. Civ. C. Sec. 2110. Field Civ. C. Sec. 1098. 


7821. Care and diligence required of carriers. A carrier of property 
for reward must use at least ordinary care and diligence in the performance 
of all his duties. A carrier without reward must use at least slight care 
and diligence. 


History: En. Sec. 2810, Civ. C. 1895; 
re-en. Sec. 5306, Rev. C. 1907; re-en. Sec. 
7821, R. C. M. 1921. Cal. Civ. C. Sec. 
2114, Field Civ. C. Sec. 1099. 


Degrees of Negligence 

Under the law of this state a differ- 
ence in degrees of negligence is recog- 
nized. Liston v. Reynolds, 69 M 480, 497, 
223 P 507. 
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References Co., 41 M 480, 491, 110 P 226; John v. 


- Cited or applied as section 5606, Revised Northern Pacific Ry. Co., 42 M 18, 29, 111 
Codes, in Neary v. Northern Pacific Ry. F 632. 


7822. Carrier to obey directions. A carrier must comply with the 
directions of the consignor or consignee to the same extent as an employee 
is bound to comply with those of his employer. 


History: En. Sec. 2811, Civ. C. 1895; re-en. Sec. 5307, Rev. C. 1907; re-en. Sec. 7822, 
R. C. M. 1921. Cal. Civ. C. Sec. 2115. Field Civ. C. Sec. 1100. 


7823. Conflict of orders. When the directions of a consignor and 
consignee are conflicting, the carrier must comply with those of the 
consignor in respect to all matters except the delivery of the freight, as 
to which he must comply with the directions of the consignee, unless the 
consignor has specially forbidden the carrier to receive orders from the 
consignee inconsistent with his own. 


History: En. Sec. 2812, Civ. C. 1895; re-en. Sec. 5308, Rev. C. 1907; re-en. Sec. 7823, 
R. C. M. 1921. Cal. Civ. C. Sec. 2118. Field Civ. C. Sec. 1101. 


7824. Delivery of freight. <A carrier of property must deliver it to 
the consignee, at the place to which it is addressed, in the manner usual 
at that place. 


History: En. Sec. 2813, Civ. C. 1895; no aid from statute or custom, but to 
re-en. Sec. 5309, Rev. C. 1907; re-en. Sec. those cases where, by following custom, a 
7824, R. C. M. 1921. Cal. Civ. C. Sec. 2118. delivery may be accomplished short of the 
Field Civ. C. Sec. 1103. actual, manual transfer of the goods. Gary 

Operation and Effect Bros. & Gaffke Co. v. Chicago M. & P.S. 


This section is not meant for eases of “By. Co., 49 M 524, 532, 143 P 955. 


actual, manual delivery, because these need 


7825. Place of delivery. If there is no usage to the contrary at the 
place of delivery, freight must be delivered as follows: : 

1. If carried on a railway owned or managed by the carrier, it may 
be delivered at the station nearest to the place to which it is addressed. 

2. If carried by water, it may be delivered at a wharf or other suitable 
landing, at or within a reasonable distance from the place of address. 

3. In other cases, it must be delivered to the consignee or his agent, 
personally, if either can, with reasonable diligence, be found. 


History: En. Sec. 2814, Civ. C. 1895; Operation and Effect 
re-en. Sec. 5310, Rev. C. 1907; re-en. Sec. This section does not define the acts 
7825, R. C. M. 1921. Cal. Civ. C. Sec. 2119. which may constitute delivery in the ab- 


Based on Field Civ. C. Sec. 1104. sence of custom. Gary Bros. & Gaffke Co. 

v. Chicago M. & P. S. Ry. Co., 49 M 524, 

582, 148 P 955, 3 

7826. Obligations of carrier when freight not delivered to consignee. 

If, for any reason, a carrier does not deliver freight to the consignee or 

his agent personally, he must give notice to the consignee of its arrival, 

and keep the same in safety, upon his responsibility as a warehouseman, 

until the consignee has had a reasonable time to remove it. If the place 

of residence or business of the consignee be unknown to the carrier, he 
may give the notice by letter dropped in the nearest postoffice. 


History: En. Sec. 2815, Civ. C. 1895; Operation and Effect 
re-en. Sec. 5311, Rev. C. 1907; re-en. Sec, This section does not appl if 2 
y Pply 14 a per 
7826, R. C. M. 1921. Cal. Civ. C. Sec. 2120. sonal delivery is claimed, and if a personal 


Based on Field Civ. C. Sec. 1105, delivery is not claimed, and this section 
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does not apply, its effect is not to relieve houseman. Gary Bros. & Gaffke Co. v. 
from all liability, but to change the lia- Chicago M. & P.S. Ry. Co., 49 M 524, 532, 
bility from that of carrier to that of ware- 143 P 955. 


7827. How carrier may terminate his liability. If a consignee does 
not accept and remove freight within a reasonable time after the carrier 
has fulfilled his obligation to deliver, or duly offered to fulfil the same, 
the carrier may exonerate himself from further liability by placing the 
freight in a suitable warehouse on storage, on account of the consignee, 
and giving notice thereof to him. 


History: En. Sec. 2816, Civ. C. 1895; References 
re-en. Sec. 5312, Rev. C. 1907; re-en. Sec. Cited or apuled Hones312° Revised 
" pplied as section 5 evise 
7827, R. C. M. 1921. Cal. Civ. C. Sec. 2121. Codes, in Gary Bros. & Gaffke Sol oe ORD 
esate: Bop. 2.106, cago M. & P. S. Ry. Co., 49 M 524, 532, 
143 P 955. 


CHAPTER 137 


BILLS OF LADING 


Section 7828. Bill of lading defined. 
7829. Bill of lading negotiable. 
7830. Same—to “bearer.” 
7831. Hffect of bill of lading on rights, ete., of carrier. 
7832. Bills of lading. 
7833. Carrier exonerated by delivery according to bill of lading. 
7834. Carrier may demand surrender of bill of lading before delivery. 


7828. Bill of lading defined. A bill of lading is an instrument in 
writing, signed by a carrier or his agent, describing the freight so as to 
identify it, stating the name of the consignor, the terms of the contract 
for carriage, and agreeing or directing that the freight be delivered to the 
order or assigns of a specified person at a specified place. 


History: En. Sec. 2830, Civ. C. 1895; re-en. Sec. 5314, Rev. C. 1907; re-en. Sec. 7828, 
R. C. M. 1921. Cal. Civ. C. Sec. 2126. Field Civ. C. Sec. 1108. 


7829. Bill of lading negotiable. All the title to the freight which the 
first holder of a bill of lading had when he received it passes to every 
subsequent indorsee thereof in good faith and for value, in the ordinary 
course of business, with like effect and in like manner as in the ease of a 
bill of exchange. 


History: En. Sec. 2831, Civ. C. 1895; re-en. Sec. 5315, Rev. C. 1907; re-en. Sec. 7829, 
R. C. M. 1921. Cal. Civ. C. Sec. 2127. Field Civ. C. Sec. 1109. 


7830. Same—to “bearer.” When a bill of lading is made to “bearer,” 
or in equivalent terms, a simple transfer thereof, by delivery, conveys 
the same title as an-.indorsement. 

History: En. Sec. 2832, Civ. C. 1895; re-en. Sec. 5316, Rev. C. 1907; re-en. Sec. 7830, 
R. C. M. 1921. Cal. Civ. C. Sec. 2128. Field Civ. C. Sec. 1110. 

7831. Effect of bill of lading on rights, etc., of carrier. <A bill of 
lading does not alter the rights or obligations of the carrier, unless it is 
plainly inconsistent therewith. 

History: En. Sec. 2833, Civ. C.. 1895; re-en. Sec. 5317, Rev. C. 1907; re-en. Sec. 7831, 
R. C. M. 1921. Cal. Civ. C. Sec. 2129. Field Civ. C. Sec. 1111. 

7832. Bills of lading. A carrier on demand must subscribe and 

deliver to the consignor an original bill of lading, and on demand must 
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also furnish to him any reasonable number of copies thereof, each of such 
copies to be of the same tenor as the original, and to express truly the 
original contract for carriage; and if any carrier refuses to do so, the 
consignor may take the freight from him and recover from him, besides, 
all damage thereby occasioned. 


History: En. Sec. 2834, Civ. C. 1895; amd. Sec. 1, p. 154, L. 1901; re-en. Sec. 5318,. 
Rev. C. 1907; re-en. Sec. 7832, R. C. M. 1921. Cal. Civ. C. Sec. 2130. 


7833. Carrier exonerated by delivery according to bill of lading. A 
carrier is exonerated from liability for freight by delivery thereof, in good 


faith, to any holder of a bill of lading therefor, properly indorsed, or 
made in favor of the bearer. 


History: En. Sec. 2835, Civ. C. 1895; — References 
re-en. Sec. 5319, Rev. C. 1907; re-en. Sec. Cited or applied as section 2835, Civil 
7833, R. C. M. 1921. Cal. Civ. C. Sec. 2131. Code, in McKelvey v. Perham, 31 M 602, 
Field Civ. C. Sec. 1113. 606, 79 P 253. 


7834. Carrier may demand surrender of bill of lading before delivery. 
When a carrier has given a bill of lading, or other instrument substantially 
equivalent thereto, he may require its surrender, or a reasonable indemnity 
against claims thereon, before delivering the freight. 


History: En. Sec. 2836, Civ. C. 1895; re-en. Sec. 5320, Rev. C. 1907; re-en. Sec. 7834, 
R. C. M. 1921. Cal. Civ. C. Sec. 2132. Field Civ. C. Sec. 1114. 


CHAPTER 138 
FREIGHTAGE 


Section 7835. When freightage is to be paid. 
7836. Consignor—when liable for freightage. 
7837. Consignee—when liable. 
7838. Natural increase of freight. 
7839. Apportionment by contract. 
7840. Same—no objection on partial delivery. 
7841. Apportionment according to distance. 
7842. Freight carried further than agreed, ete. 
7843. Carrier’s lien for freightage. 


7835. When freightage is to be paid. A carrier may require his 
freightage to be paid upon his receiving the freight; but if he does not 
demand it then, he cannot until he is ready to deliver the freight to the 
consignee. 


History: En. Sec. 2840, Civ. C. 1895; re-en. Sec. 5321, Rev. C. 1907; re-en. Sec. 7835, 
R. C. M. 1921. Cal. Civ. C. Sec. 2136. Field Civ. C. Sec. 1115. 


7836. Consignor—when liable for freightage. The consignor of freight 
is presumed to be liable for the freightage, but if the contract between him 
and the carrier provides that the consignee shall pay it, and the carrier 
allows the consignee to take the freight, he cannot afterwards recover the 
freightage from the consignor. 


History: En. Sec. 2841, Civ. C. 1895; re-en. Sec. 5322, Rev. C. 1907; re-en. Sec. 7836, 
R. C. M. 1921. Cal. Civ. C. Sec. 2137. Field Civ. C. Sec. 1116. 


7837. Consignee—when liable. The consignee of freight is liable for 
the freightage, if he accepts the freight with notice of the intention of the 
consignor that he should pay it. 

History: En. Sec. 2842, Civ. C. 1895; re-en. Sec. 5323, Rev. C. 1907; re-en. Sec. 7837, 
R. C. M. 1921. Cal. Civ. C. Sec. 2138. Field Civ. C. Sec. 1117. 
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7838. Natural increase of freight. No freightage can be charged upon 
the natural increase of freight. 


History: En. Sec. 2843, Civ. C. 1895; re-en. Sec. 5324, Rev. C. 1907; re-en. Sec. 7838, 
R. C. M. 1921. Cal. Civ. C. Sec. 2139. Field Civ. C. Sec. 1118. 


7839. Apportionment by contract. If freightage is apportioned by a 
bill of lading or other contract made between a consignor and carrier, the 
earrier is entitled to payment, according to the apportionment, for so 
much as he delivers. 


History: En. Sec. 2844, Civ. C. 1895; re-en. Sec. 5325, Rev. C. 1907; re-en. Sec. 7839, 
R. C. M. 1921. Cal. Civ. C. Sec. 2140. Field Civ. C. Sec. 1119. 


7840. Same—no objection on partial delivery. If a part of the freight 
is accepted by a consignee, without a specific objection that the rest is not 
delivered, the freightage must be apportioned and paid as to that part, 
though not apportioned in the original contract. 


History: En. Sec. 2845, Civ. C. 1895; re-en. Sec. 5326, Rev. C. 1907; re-en. Sec. 7840, 
R. C. M. 1921. Cal. Civ. C. Sec. 2141. Field Civ. C. Sec. 1120. 


7841. Apportionment according to distance. If a consignee voluntarily 
receives freight at a place short of the one appointed for delivery, the 
carrier is entitled to a just proportion of the freightage, according to 
distance. If the carrier, being ready and willing, offers to complete the 
transit, he is entitled to the full freightage. If he does not thus offer 
completion, and the consignee receives the freight only from necessity, the 
carrier is not entitled to any freightage. 


History: En. Sec. 2846, Civ. C. 1895; re-en. Sec. 5327, Rev. C. 1907; re-en. Sec. 7841, 
R. C. M. 1921. Cal. Civ. C. Sec. 2142. Field Civ. C. Sec. 1121. 


7842. Freight carried further than agreed, etc. If freight is carried 
further, or more expeditiously, than was agreed upon by the parties, the 
carrier is not entitled to additional compensation, and cannot refuse to 
deliver it, on demand of the consignee, at the place and time of its arrival. 

History: En. Sec. 2847, Civ. C. 1895; re-en. Sec. 5328, Rev. C. 1907; re-en. Sec. 7842, 
R. C. M. 1921. Cal. Civ. C. Sec. 2143. Field Civ. C. Sec. 1122. 

7843. Carrier’s lien for freightage. A carrier has a lien for freightage, 

which is regulated by the chapter on liens. ) 


History: En. Sec. 2848, Civ. C. 1895; re-en. Sec. 5329, Rev. C. 1907; re-en. Sec. 7843, 
R. C. M. 1921. Cal. Civ. C. Sec. 2144. Field Civ. C. Sec. 1123. 


CHAPTER 139 
CARRIAGE OF MESSAGES 


Section 7844. Obligations of carriers of messages. 
7845. Degree of care and diligence required. 


7844. Obligations of carriers of messages. A carrier of messages for 
reward, other than by telegraph or telephone, must deliver them at the 
place to which they are addressed, or to the person for whom they are 
intended. Such earrier, by telegraph or telephone, must deliver them at 
such place and to such person, provided the place of address, or the person 
for whom they are intended, is within a distance of two miles from the 
main office of the carrier in the city or town to which the messages are 
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transmitted, and the carrier is not required, in making the delivery, to 
pay on his route toll or ferriage; but for any distance beyond one mile 
from such office, compensation may be charged for a messenger employed 
by the carrier. 


History: En. Sec. 2860, Civ. C. 1895; re-en. Sec. 5330, Rev. C. 1907; re-en. Sec. 7844, 
R. C. M. 1921. Cal. Civ. C. Sec. 2161. 


7845. Degree of care and diligence required. A carrier of messages 
for reward must use great care and diligence in the transmission and 
delivery of messages. 

History: En. Sec. 2861, Civ. C. 1895; References 


re-en. Sec. 5331, Rev. C. 1907; re-en. Sec. Cited or applied as section 5331, Revised 
7845, R. C. M. 1921. Cal. Civ. C. Sec. 2162. Codes, in Neary v. Northern Pacific Ry. 
Field Civ. C. Sec. 1133, Co., 41 M 480, 491, 110 P 226; John v. 

Degrees of Negligence Northern Pacific Ry. Co., 42 M 18, 29, 


111 P 632; Davenport v. Western Union 


Under the law of this state a difference 
Tel. Co., 91 M 570, 9 P 2d 172. 


in degrees of negligence is recognized. Lis- 
ton v. Reynolds, 69 M 480, 497, 223 P 507. 


CHAPTER 140 
COMMON CARRIERS—IN GENERAL 


Section 7846. Common carrier—defined. 
7847. Obligation to accept freight. 
7848. Obligation not to give preference—schedule and starting. 
7849. What preferences he must give. 
7850. Starting. 
7851. Compensation. 
7852. Obligations of carrier AS only by agreement. 
7853. Certain agreements void. 
7854. Effect of written contract. 
7855. Loss of valuable letters. 


7846. Common carrier—defined. Everyone who offers to the public to 
carry persons, property, or messages, excepting only telegraphic or tele- 
phonic messages, is a common carrier of whatever he thus offers to carry. 


History: En. Sec. 2870, Civ. C. 1895; References 
re-en. Sec. 5332, Rev. C. 1907; re-en. Sec. Cited or applied as section 5332, Revised 
7846, R. C. M. 1921. Cal. Civ. C. Sec. 2168. Codes, in Lahood v. Continental Tel Cp. . 
Based on Field Civ. C. Sec. 1134. 52 M 313, 321, 157 P 639. 


7847. Obligation to accept freight. A common carrier must, if able 
to do so, accept and carry whatever is offered to him, at a reasonable time 
and place, of a kind that he undertakes or is accustomed to carry. 


History: En. Sec. 2871, Civ. C. 1895; re-en. Sec. 5333, Rev. C. 1907; re-en. Sec. 7847, 
R..C. M. 1921. Cal. Civ. C. Sec. 2169. Field Civ. C. Sec. 1135. 


7848. Obligation not to give preference—schedule and starting. A 
common ecarrier must not give preference in time, price, or otherwise to 
one person over another. Every common carrier of passengers by railroad, 
or by vessel plying upon waters lying wholly within this state, shall establish 
a schedule time for the starting of trains or vessels from their respective 
stations or wharves, of which public notice shall be given, and shall, 
weather permitting, except in case of accident or detention caused by 
connecting lines, start their said trains or vessels at or within ten minutes 
after the schedule time so established and notice given, under a penalty 
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7849-7854 
of two hundred and fifty dollars for each neglect so to do, to be recovered 
by action before any court of competent jurisdiction, upon complaint filed 
by the county attorney of the county in the name of the state, and paid into 
the common school fund of the said county. 


History: En. Sec. 2872, Civ. C. 1895; re-en. Sec. 5334, Rev. C. 1907; re-en. Sec. 7848, 
R. C. M. 1921. Cal. Civ. C. Sec. 2170. 


7849. What preferences he must give. A common carrier must always 
give a preference in time, and may give a preference in price, to the United 
States and to this state. 


History: En. Sec. 2873, Civ. C. 1895; re-en. Sec. 5335, Rev. C. 1907; re-en. Sec. 7849, 
R. C. M. 1921. Cal. Civ. C. Sec. 2171. Field Civ. C. Sec. 1137. 


7850. Starting. A common carrier must start at such time and place 
as he announces to the public, unless detained by accident or the elements, 
or in order to connect with carriers on other lines of travel. 


History: En. Sec. 2874, Civ. C. 1895; re-en. Sec. 5336, Rev. C. 1907; re-en. Sec. 7850, 
R. C. M. 1921. Cal. Civ. C. Sec. 2172. 


7851. Compensation. A common earrier is entitled to a reasonable 
compensation and no more, which he may require to be paid in advance. 


If payment thereof is refused, he may refuse to carry. 


History: En. Sec. 2875, Civ. C. 1895; 
re-en. Sec. 5337, Rev. C. 1907; re-en. Sec. 
7851, R. C. M. 1921. Cal. Civ. C. Sec. 2173. 
Field Civ. C. Sec. 1139. 


References 

Cited or applied as section 5337, Revised 
Codes, in Doherty v. Northern Pacifie Ry. 
Co., 43 M 294, 304, 115 P 401. 


7852. Obligations of carrier altered only by agreement. The obliga- 
tions of a common earrier cannot be limited by general notice on his part, 
but may be limited by special contract. 


History: En. Sec. 2876, Civ. C. 1895; 
re-en. Sec. 5338, Rev. C. 1907; re-en. Sec. 
7852, R. C. M. 1921. Cal. Civ. C. Sec. 2174. 


Operation and Effect 


A common earrier cannot by special con- 
tract limit its liability for delay in the 
transportation of property arising from 
its negligence, or the negligence of its 
servants. Nelson v. Great Northern Ry. 
Co., 28 M 297, 321, 72 P 642. — 


This section and the following section, 
construed together, give to the carrier the 
right, by special contract, to provide 
against liability in all cases except when 
it arises from his gross negligence, fraud, 
or wilful wrong. Nelson v. Great North- 
ern Ry. Co., 28 M 297, 321, 72 P 642; 
John v. Northern Pacific Ry. Co., 42 M 
18, 35, 111 P 632; see also Rose v. North- 
ern Pacific Ry. Co., 35 M 70, 79, 88 P 767. 


7853. Certain agreements void. A common carrier cannot be exon- 
erated, by any agreement made in anticipation thereof, from liability for 
the gross negligence, fraud, or wilful wrong of himself or his servants. 


History: En. Sec. 2877, Civ. C. 1895; 
re-en. Sec. 5339, Rev. C. 1907; re-en. Sec. 
7853, R. C. M. 1921. Cal. Civ. C. Sec. 2175. 
Field Civ. C. Sec. 1141. 


Degrees of Negligence 


Under the law of this state a difference 
in degrees of negligence is recognized. Lis- 
ton v. Reynolds, 69 M 480, 497, 223 P 507. 


7854. Effect of written contract. 


References 

Cited or applied as section 2877, Civil 
Code, in Nelson v. Great Northern Ry. 
Co., 28 M 297, 321, 72 P 642; as section 
5339, Revised Codes, in John v. Northern 
Pacific Ry. Co., 42 M 18, 35, 111 P 6382. 


A passenger, consignor, or con- 


signee, by accepting a ticket, bill of lading, or written contract for carriage, 
with a knowledge of its terms, assents to the rate of hire, the time, place, 
and manner of delivery therein stated. But his assent to any other modi- 
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fication of the carrier’s rights or obligations contained in such instrument 
can be manifested only by his signature to the same. 


History: En. Sec. 2878, Civ. C. 1895; 
re-en. Sec. 5340, Rev. C. 1907; re-en. Sec. 
7854, R. C. M. 1921. Cal. Civ. C. Sec. 2176. 
Field Civ. C. Sec. 1142. 


Operation and Effect 


A contract made by a railway company 
with a passenger in the sale of a ticket, 
which among other recitals contained the 
provision that, in view of the reduced rate 
at which it was furnished, the carrier’s 
liability for loss of baggage should be 
limited to one hundred dollars, was not 
void as against public policy. Rose v. 


7855. Loss of valuable letters. 


Northern Pacific Ry. Co., 35 M 70, 79, 88 
PMGT: 

Prior oral negotiations and directions as 
to points at which livestock should be 
stopped for resting and feeding were 
merged in the contract of shipment, where 
it and the waybills bore notations stating 
the points at which stops were to be made, 
and therefore parol testimony of directions 
to make other stops was incompetent as an 


attempt to vary the terms of the written | 


contract. Cook et al. v. Northern Pace. 
Ry. Co., 61 M 573, 586, 203 P 512. 


A common earrier is not responsible 


for loss or miscarriage of a letter, or package having the form of a letter, 
containing money or notes, bills of exchange, or other papers of value, 


unless he is informed at the time of its receipt of the value of its contents. - 


History: En. Sec. 2879, Civ. C. 1895; re-en. Sec. 5341, Rev. C. 1907; re-en. Sec. 7855, 
R. C.,.M. 1921. . Cal. Civ. C.. Sec. 2177: 


CHAPTER 141 
COMMON CARRIERS OF PERSONS 


Section 7856. Obligation to carry RBS eae? 
7857. Baggage defined. 
7858. Liability for baggage. 
7859. Baggage—how carried and delivered. 
7860. Obligation to provide vehicles. 
7861. Seats for passengers. 
7862. Regulations for conduct of business. 
7863. Fare—when payable. 
7864. Ejection of passengers. 
7865. Fare not payable after ejection. 
7866. Carrier’s lien. 


7856. Obligation to carry baggage. A common carrier of persons, 
unless his vehicle is fitted for the reception of persons exclusively, must 
receive and carry a reasonable amount of baggage for each passenger 
‘without charge, except for an excess of weight over one hundred pounds 
to a passenger; but if such earrier be a proprietor of a stage line, he may 
not receive and carry for each passenger by such stage line, without charge, 
more than sixty pounds of baggage. 


History: En. Sec. 2890, Civ. C. 1895; re-en. Sec. 5342, Rev. C. 1907; re-en. Sec. 7856, 
R. C. M. 1921. Cal. Civ. C. Sec. 2180. Based on Field Civ. C. Sec. 1143. 


7857. Baggage defined. Baggage may consist of any articles intended 
for the use of a passenger while traveling, or for his personal equipment. 


History: En. Sec. 2891, Civ. C. 1895; re-en. Sec. 5343, ‘Rev. C. 1907; re-en. Sec. 7857, 
R. C. M. 1921. Cal. Civ. C. Sec. 2181. Field Civ. C. Sec. 1144. 


7858. Liability for baggage. The liability of a carrier for baggage 
received by him with a passenger is the same as yes of a common carrier 
of property. 


History: En. Sec. 2892, Civ. C. 1895; re-en. Sec. 5344, Rev. C. 1907; re-en. Sec. 7858, 
R. C. M. 1921. Cal. Civ. C. Sec. 2182. Field Civ. C. Sec. 1145. 


860 


Si nnn A 


Ch. 141 


Operation and Effect 


A contract made by a earrier with a 
passenger in the sale of a ticket, provid- 
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rier’s liability for baggage shall be limited 
to one hundred dollars, is valid. Rose v. 
Northern Pacific Ry. Co., 35 M 70, 80, 88 
Pane: 


ing that in view of the reduced rate at 
which transportation is furnished, the car- 


7859. Baggage—how carried and delivered. A common earrier must 
deliver every passenger’s baggage, whether within the prescribed weight 
or not, immediately upon the arrival of the passenger at his destination; 
and, unless the vehicle would be overcrowded or overloaded thereby, must 
carry it on the same vehicle by which he carries the passenger to whom 
it belonged, except that where baggage is transported by rail, it must be 
checked and carried in a regular baggage-car; and whenever passengers 
neglect or refuse to have their baggage so checked and transported, it is 
carried at their risk. 


History: En. Sec. 2893, Civ. C. 1895; re-en. Sec. 5345, Rev. C. 1907; re-en. Sec. 7859, 
R. C. M. 1921. Cal. Civ. C. Sec. 2183. 


7860. Obligation to provide vehicles. A common earrier of persons 
must provide a sufficient number of vehicles to accommodate all the passen- 
gers who can be reasonably expected to require carriage at any one time. 


History: En. Sec. 2894, Civ. C. 1895; re-en. Sec. 5346, Rev. C. 1907; re-en. Sec. 7860, 
R. C. M. 1921. Cal. Civ. C. Sec. 2184. Based on Field Civ. C. Sec. 1147. 


7861. Seats for passengers. A common carrier of persons must provide 
every passenger with a seat. He must not overload his vehicle by receiving 
and carrying more passengers than its rated capacity allows. 


History: En. Sec. 2895, Civ. C. 1895; 
re-en. Sec. 5347, Rev. C. 1907; re-en. Sec. 
7861, R. C. M. 1921. Cal. Civ. C. Sec. 
2185. Based on Field Civ. C. Sec. 1148. 


7862. Regulations for conduct of business. 


References 


Cited or applied as section 5347, Revised 
Codes, in Previsich v. Butte Electric Ry. 
Co., 47 M 170, 179, 131 P 25. 


A common carrier of per- 


sons may make rules for the conduct of his business, and may require 
passengers to conform to them, if they are lawful, public, uniform in their 


application, and reasonable. 


History: En. Sec. 2896, Civ. C. 1895; 
re-en. Sec. 5348, Rev. C. 1907; re-en. Sec. 
7862, R. C. M. 1921. Cal. Civ. C. Sec. 2186. 


Field Civ. C. Sec. 1149. 


Operation and Effect 


A person who enters a train consisting 
wholly of Pullman cars, without paying 
Pullman car fare, in addition to the pur- 


chase of a regular first-class ticket, may, 
if he refuses to pay such fare, and if 
other trains have been provided for his 
carriage, be ejected, if done without un- 
necessary force; it is a passenger’s duty 
to comply with all reasonable rules of 
the railway company. Doherty v. North- 
ern Pacific Ry. Co., 43 M 294, 304, 115 P 
401. 


7863. Fare—when payable. A common carrier may demand the fare 
of passengers, either at starting or at any subsequent time. 


History: En. Sec. 2897, Civ. C. 1895; 
re-en. Sec. 5349, Rev. C. 1907; re-en. Sec. 
7863, BR. C. M. 1921. Cal. Civ. C. Sec. 
2187. Field Civ. C. Sec. 1150. 


7864. Hjection of passengers. 


References 

Cited or applied as section 5349, Revised 
Codes, in Doherty v. Northern Pacific Ry. 
Co., 43 M 294, 304, 115 P 401. 


A passenger who refuses to pay his 


fare, or conform to any lawful regulation of the carrier, may be ejected 
from the vehicle by the carrier. But this must be done with as little violence 
as possible, and at any usual stopping place or near some dwelling-house. 
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History: En. Sec. 2898, Civ. C. 1895; 
re-en. Sec. 5350, Rev. C. 1907; re-en. Sec. 
7864, R. C. M. 1921. Cal. Civ. C. Sec. 2188. 
Based on Field Civ. C. Sec. 1151. 

Operation and Effect 


One traveling on a second-class, limited, 
railroad ticket, without stop-over privi- 


CARRIAGE 


Ch. 141, 142 


leges, may, if he does stop over, especially 
if he has a conductor’s check, in place of 
his ticket, which informs him of his rights, 
be lawfully ejected from another train on 
which he takes passage, if he refuses to 
pay full fare. Sanden v. Northern Pacific 
Ry. Co., 43 M 209, 219, 115 P 408. 


7865. Fare not payable after ejection. After having ejected a pas- 
senger, a carrier has no right to require the payment of any part of his 


fare. 


History: En. Sec. 2899, Civ. C. 1895; re-en. Sec. 5351, Rev. C. 1907; re-en. Sec. 7865, 
R. C. M. 1921. Cal. Civ. C. Sec. 2190. Field Civ. C. Sec. 1152. 


7866. Carrier’s lien. A common carrier has a lien upon the baggage 
of a passenger for the payment of such fare as he is entitled to from him. 
This lien is regulated by the chapter on liens. 

History: En. Sec. 2900, Civ. C. 1895; re-en. Sec. 5352, Rev. C. 1907; re-en. Sec. 7866, 


R. C. M. 1921. Cal. Civ. C. Sec. 2191. 


Field Civ. C. Sec. 1153. 


CHAPTER 142 
COMMON CARRIERS OF PROPERTY 


Section 7867. 


Liability of inland carriers for loss. 


7868. When exemptions do not apply. 

7869. Liability for delay. 

7870. Consignor of valuables to declare their nature. 

7871. Delivery of freight beyond_usual route. 

7872. Proof to be given in ease of loss. 

7873. Carrier’s services, other than carriage and delivery. 
7874. Sale of perishable property for freight. 


"1867 . Liability of inland carriers for loss. Unless the consignor accom- 


panies the freight and retains exclusive control thereof, an inland common 
carrier of property is liable, from the time that he accepts until he 
relieves himself from liability, pursuant to sections 7824 to 7827, for the 


loss or injury thereof from any cause whatever, except: 
1. An inherent defect, vice, weakness, or a spontaneous action of the 


property itself; 


2. The act of a public enemy of the United States, or of this state; 


3. The act of the law; or, 


4, An irresistible superhuman cause. 


History: En. Sec. 2910, Civ. C. 1895; 
re-en. Sec. 5353, Rev. C. 1907; re-en. Sec. 
7867, R. C. M. 1921. Cal. Civ. C. Sec. 2194. 
Field Civ. C. Sec. 1154. 

Operation and Effect 


In the absence of evidence that injury 
to livestock while being transported on a 
railway was caused by their bad temper, 
restiveness, viciousness, etc., an instruc- 


7868. When exemptions do not 


tion to that effect was properly refused. 

Heitman v. Chicago Milwaukee & St. Paul 

Ry. Co., 45 M 406, 416, 123 P 401. — 
References 


Cited or applied as section 5353, Revised 
Codes, in Wahle v. Great Northern Ry. Co., 
41 M 326, 334, 109 P 713; Gary Bros. & 
Gaffke Co. v. Chicago M. & P. S. Co., 49 
M 524, 532, 143 P 955. 


apply. A common earrier is liable, 


even in the cases excepted by the last section, if his ordinary negligence 
exposes the property to the cause of the loss. 
History: En. Sec. 2911, Civ. C. 1895; re-en. Sec. 5354, Rev. C. 1907; re-en. Sec. 7868, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 2195. Field Civ. C. Sec. 1155. 
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Degrees of Negligence 


Under the law of this state a difference 
in degrees of negligence is recognized. 
Liston v. Reynolds, 69 M 480, 497, 223 P 
507. 


Operation and Effect 


If a common earrier receives property 
for transportation, when he knows, or by 
the exercise of ordinary care should know, 
that it is likely to be exposed to injury or 
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loss because of inadequate facilities for 
its transportation, he is answerable for any 
loss following the acceptance of the prop- 
erty. Wahle v. Great Northern Ry. Co., 
41 M 326, 334, 109 P 713. 


References 


Cited or applied as section 5354, Revised 
Codes, in Neary v. Northern Pacific Ry. 
Co., 41 M 480, 491, 110 P 226; John v. 
Northern Pacifie Ry. Co., 42 M 18, 29, 111 
P 632. 


7869. Liability for delay. A common carrier is liable for delay only 
when it is caused by his want of ordinary care and diligence. 


History: En. Sec. 2912, Civ. C. 1895; 
re-en. Sec. 5355, Rev. C. 1907; re-en. Sec. 
7869, R. C. M. 1921. Cal. Civ. C. Sec. 2196. 
Field Civ. C. Sec. 1156. 


Degrees of Negligence 


Under the law of this state a difference 
in degrees of negligence is recognized. 
Liston v. Reynolds, 69 M 480, 497, 223 P 
507. 


Operation and Effect 


The language of this section is equiva- 
lent to saying that a common carrier shall 
be liable for damages resulting from de- 
lays caused by its want of ordinary care 
and diligence, that is, for ordinary negli- 


gence. This being a legislative declara- 
tion as to when the common carrier shall 
be liable for delay, it cannot be abridged 
by special contract. It is a legislative 
limitation upon the previous general power 
given to contract. Nelson v. Great North- 
ern Ry. Co., 28 M 297, 324, 72 P 642. See 
Russell v. Chicago, Burlington & Quincy 
Ry. Co., 37 M 1, 7, 94 P 488. 


References 


Cited or applied as section 5355, Revised 
Codes, in Wahle v. Great Northern Ry. Co., 
41 M 326, 334, 109 P 713; Neary v. North- 
ern Pacific Ry. Co., 41 M 480, 491, 110 
P 226; John v. Northern Pacifie Ry. Co., 
42 M 18, 29, 111 P 632. 


7870. Consignor of valuables to declare their nature. A common 


earrier of gold, silver, platina, or of precious stones, or of imitations thereof, 
in a manufactured or unmanufactured state; of timepieces of any descrip- 
tion; of negotiable paper or other valuable writings; of pictures, glass, 
or chinaware; of statuary, silk, or laces; or of plated ware of any kind, 
is not liable for more than fifty dollars upon the loss or injury of any 
one package of such articles, unless he has notice, upon his receipt thereof, 
by mark upon the package or otherwise, of the nature of the freight; 

nor is such carrier liable upon any package carried for more than the value 
_ of the articles named in the receipt or the bill of lading. 


History: En. Sec. 2913, Civ. C. 1895; re-en. Sec. 5356, Rev. C. 1907; re-en. Sec. 7870, 
R. C. M. 1921. Cal. Civ. C. Sec. 2200. Based on Field Civ. C. Sec. 1160. 


7871. Delivery of freight beyond usual route. If a common carrier 
accepts freight for a place beyond his usual route, he must, unless he 
stipulates otherwise, deliver it at the end of his route, in that direction, 
to some other competent carrier carrying to the place of address, or con- 
nected with those who thus earry. 


History: En. Sec. 2914, Civ. C. 1895; re-en. Sec. 5357, Rev. C. 1907; re-en. Sec. 7871, 
R. C. M. 1921. Cal. Civ. C. Sec. 2201. Based on Field Civ. C. Sec. 1161. 


7872. Proof to be given in case of loss. If freight addressed to a 
place beyond the usual route of the common carrier who first received it 
is lost or injured, he must, within a reasonable time after demand, give 
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satisfactory proof to the consignor that the loss or injury did not oceur 
while it was in his charge, or he will be himself lable therefor. 


History: En. Sec. 2915, Civ. C. 1895; re-en. Sec. 5358, Rev. C. 1907; re-en. Sec. 7872, 
R. C. M. 1921. Cal. Civ. C. Sec. 2202. Field Civ. C. Sec. 1162. 


7873. Carrier’s services, other than carriage and delivery. In respect 
to any service rendered by a common carrier about freight, other than its 
carriage and delivery, his rights and obligations are defined by the chapters 
on deposit and service. 


History: En. Sec. 2916, Civ. C. 1895; re-en. Sec. 5359, Rey. C. 1907; re-en. Sec. 7873, 
R. C. M. 1921. Cal. Civ. C. Sec. 2203. Field Civ. C. Sec. 1163. 


7874. Sale of perishable property for freight. If, from any cause 
other than want of ordinary care and diligence on his part, a common 
carrier is unable to deliver perishable. property transported by him, and 
collect his charges thereon, he may cause the property to be sold in open 
market to satisfy his lien for freightage. 


History: En. Sec. 2917, Civ. C. 1895; re-en. Sec. 5360, Rev. C. 1907; re-en. Sec. 7874, - 
R. C. M. 1921. Cal. Civ. C. Sec. 2204. 


CHAPTER 143 
COMMON CARRIERS OF MESSAGES 


Section 7875. Order of transmission of telegraphic messages. 
7876. Order in other cases. 
7877. Damages when message is refused or postponed. 


7875. Order of transmission of telegraphic messages. <A carrier of 
messages by telegraph or telephone must, if it is practicable, transmit every 
such message immediately upon its receipt. But if this is not practicable, 
and several messages accumulate upon his hands, he must transmit them 
in the following order: 

1. Messages from public agents of the United States or of this state, 
on public business ; 

2. Messages giving information relating to the sickness or death of 
any person; 

3. Messages intended in good faith for immediate publication in news- 
papers, and not for any secret use; 

4. Other messages in the order in which they were received. 


History: En. Sec. 2930, Civ. C. 1895; mission of a paid message, it is engaged 
re-en. Sec. 5361, Rev. C. 1907; re-en. Sec. in the performance of a public service and 
7875, R. C. M. 1921. Cal. Civ. C. Sec. 2207. is held to the exercise of ordinary care 
Based on Field Civ. C. Sec. 1164. and diligence; it must, therefore, respond 
in damages for any injury caused by its 
negligence in the premises. Lahood v. 

While a telegraph company is not an in- Continental Tel. Co., 52 M 313, 321, 157 
surer of the speedy and accurate trans- P 639. 


Operation and Effect 


7876. Order in other cases. A common carrier of messages, otherwise 
than by telegraph or telephone, must transmit them in the order in which 
he receives them, except messages from agents of the United States or of 
this state, on public business, to which he must always give priority. 


History: En. Sec. 2931, Civ. C. 1895; References 
re-en. Sec. 5362, Rev. C. 1907; re-en. Sec. Cited or applied 
? plied as section 5362, Revised 
7876, R. C. M. 1921. Cal. Civ. C. Sec. 2208. Codes, in Lahood v. Continental Tel. Co., 
Based on Field Civ. C. Sec. 1165. 52 M 318, 322, 157 P 639. 
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7877. Damages when message is refused or postponed. Every person 
whose message is refused or postponed, contrary to the provisions of this 
chapter, is entitled to recover from the carrier his actual damages, and 


fifty dollars in addition thereto. 


History: En. Sec. 2932, Civ. C. 1895; 
re-en. Sec. 5363, Rev. C. 1907; re-en. Sec. 
7877, R. C. M. 1921. Cal. Civ. C. Sec. 2209. 
Based on Field Civ. C. Sec. 1166. 

Operation and Effect 

This and the next two preceding sec- 
tions apply merely in cases of ordinary neg- 
ligence, where the circumstances.are not 
aggravated by fraud, malice, or oppression. 


Lahood v. Continental Tel. Co., 52 M 313, 
322, 157 P 639. 


Id. A stipulation by a telegraph com- 
pany, on one of its blanks, that it will not 
be answerable for damages or statutory 
penalties, if a claim is not made within a 
specified time, is void, under section 7554, 
as against public policy, if it was intended 
as a Cloak for fraud or crime. 


CHAPTER 144 


TRUSTS IN GENERAL—NATURE AND CREATION 


Section 7878. Trusts classified. 


7879. Voluntary trust defined. 

7880. Involuntary trust defined. 

7881. Parties to the contract. 

7882. What constitutes one a trustee. 

7883. For what purpose a trust may be created. 
7884. Voluntary trust—how created as to trustor. 
7885. How created as to trustee. 

7886. Involuntary trustee, who is. 

7887. Involuntary trust resulting from fraud, ete. 


7878. Trusts classified. <A trust is either: 


1. Voluntary ; or, 
2. Involuntary. 


History: En. Sec. 2950, Civ. C. 1895; 
re-en. Sec. 5364, Rev. C. 1907: re-en. Sec. 
7878, R. C. M. 1921. Cal. Civ. C. Sec. 2215. 
Field Civ. C. Sec. 1167. 


References 


Cited or applied as section 5364, Revised 
Codes, in Mantle v. White, 47 M 234, 241, 
132 P 22; Call v. Marcum, 62 M 73, 203 
P 855; Meagher v. Harrington, 78 M 457, 
469, 254 P 4382. 


7879. Voluntary trust defined. A voluntary trust is an obligation 
arising out of a personal confidence reposed in, and voluntarily accepted 


by, one for the benefit of another. 


History: En. Sec. 2951, Civ. C. 1895; 
re-en. Sec. 5365, Rev. C. 1907; re-en. Sec. 
7879, R. C. M. 1921. Cal. Civ. C. Sec. 2216. 
Field Civ. C. Sec. 1168. 


Operation and Effect . 


An agreement between preferred stock- 
holders that each should lend a certain 
proportion of a sum of money to the cor- 
poration, and that certain shares of com- 
mon stock held by one of their number 
in trust for distribution as a bonus to 
parties lending such money should imme- 
diately upon making the loan become the 
property of the lenders, and be divided 
according to the proportion of said sum 
lent by each, did not create a trust nor 
make the holder of the certificates of 
stock a trustee for the benefit of his 


fellow-signers; nor does the mere fact that 
the holder of the stock retained posses- 
sion of the certificates representing such 
stock as a mere stakeholder make him 
such a trustee. Crosby v. Robbins, 56 
M 179, 190, 182 P 122; Asbury v. Robbins, 
56 M 195, 182 P 126; Hanson v. Robbins, 
56,.M.196, 182 .P 126, 

A voluntary trust may be created orally 
when the subject matter is personal prop- 
erty; it is a device by which the donor 
effectuates a gift either of property or of 
its beneficial use and enjoyment to a des- 
ignated donee. Stagg v. Stagg, 90 M 180, 
188, 300 P 539. 

Id. Where a mother upon her death-bed 
delivered a quantity of jewelry to her 
daughter-in-law with instruction to turn it 
over to her surviving husband to be in 
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turn delivered to their sons when old 
enough to appreciate the gift, the result 
of the transaction was the creation of 
a voluntary trust, which was not ter- 
minated by the death of the father before 
the trust was executed, the court in such 
a case having power to appoint a trustee 
to carry it out. 


7880. Involuntary trust defined. 


ereated by operation of law. 


History: En. Sec. 2952, Civ. C. 1895; 
re-en. Sec. 5366, Rev. C. 1907; re-en. Sec. 
7880, R. C. M. 1921. Cal. Civ. C. Sec. 2217. 
Field Civ. C. Sec. 1169. 


7881. Parties to the contract. 
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References 

Cited or applied as section 2951, Civil 
Code, in MeDonald v. American Nat. Bank, 
25 M 456, 494, 65 P 896; as section 5365, 
Revised Codes, in Mantle v. White, 47 M 
234, 241, 132 P 22; Montana-Wyoming 
Assn. v. Commercial Bk., 80 M 174, 179, 
259 P 1060. 


An involuntary trust is one which is 


References | 

Cited or applied as section 5366, Revised 
Codes, in Mantle v. White, 47 M 234, 241, 
132 P 22; Meagher v. Harrington, 78 M 


457, 469, 254 P 432; Montana-Wyoming 


Assn. v. Commercial Bk., 80 M 174, 179, 
259 P 1060. 


The person whose confidence creates 


the trust is called the trustor; the person in whom confidence is reposed 
is called the trustee; and the person for whose benefit the trust is created 


is called the beneficiary. 


History: En. Sec. 2953, Civ. C. 1895; 
re-en. Sec. 5367, Rev. C. 1907; re-en. Sec. 
7881, R. C. M. 1921. Cal. Civ. C. Sec. 2218. 
Field Civ. C. Sec. 1170. 


References 


Cited or applied as section 2953, Civil 
Code, in McDonald v. American Nat. Bank, 


7882. What constitutes one a trustee. 


25 M 456, 494, 65 P 896; as section 5367, 
Revised Codes, in Willoburn Ranch Co. v. 
Yegen, 45 M 254, 259, 122 P 915; Mantle 
v. White, 47 M 234, 241, 132 P 22; Petro- 
leum Co. v. G. Campbell-Kevin Synd., 75 M 
261, 270, 242 P 540. 


Every person who voluntarily 


assumes a relation of personal confidence with another is deemed a trustee, 
within the meaning of this chapter, not only as to the person who reposes 
such confidence, but also as to all persons of whose affairs he thus acquires 
information which was given to such person in the like confidence, or over 


whose affairs he, by such confidence, obtains any control. 


History: En. Sec. 2954, Civ. C. 1895; 
re-en. Sec. 5368, Rev. C. 1907; re-en. Sec. 
7882, R. C. M. 1921. Cal. Civ. C. Sec. 2219. 
Field Civ. C. Sec. 1171. 

Operation and Effect 

The term “fiduciary or confidential re- 
lation” is one founded upon trust or con- 


and the person in whom the confidence is 
reposed. In such relation the party in 
whom the confidence is reposed, if he vol- 
untarily accepts it, may take no advantage 
of the other party without the latter’s 
knowledge or consent. Kerrigan v. O’- 
Meara, 71 M 1, 6, 227 P 819. 


fidence reposed by one person in the in- References 
tegrity and fidelity of another, and pre- Roecher v. Story, 91 M 28, 44, 5 P 2d 
cludes the idea of profit or advantage re- 205. 


sulting from the dealings of the parties 


7883. For what purpose a trust may be created. A trust may be 
ereated for any purpose for which a contract may lawfully be made, 
except as otherwise prescribed by the chapters on uses and trusts and on 
transfers. | 

History: En. Sec. 2955, ,Civ. C. 1895; 
re-en. Sec. 5369, Rev. C. 1907; re-en. Sec. 


7883, R. C. M. 1921. Cal. Civ. C. Sec. 2220. 
Field Civ. C. Sec. 1172. 


7883 
80 P.(2d) 862 | 
cama Mont......... | 


References 


Department of Agriculture ete. v. De 
Vore, 91 M 47, 61, 6 P 2d 125. 
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Subject to the 


provisions of section 6784, a voluntary trust is created, as to the trustor 
and beneficiary, by any words or acts of the trustor, indicating with 


reasonable certainty : 


1. An intention on the part of the trustor to create a trust; and, 
2. The subject, purpose and beneficiary of the trust. 


History: En. Sec. 2956, Civ. C. 1895; 
re-en. Sec. 5370, Rev. C. 1907; re-en. Sec. 
7884, R. C. M. 1921. Cal. Civ. C. Sec. 2221. 
Field Civ. C. Sec. 1173. 


Operation and Effect 


The transaction between an insolvent 
grain warehouseman and the State Depart- 
ment of Agriculture, whereby the former 
did no more than assent to the taking 
over of its property (other than stored 
grain) by the department, may not in an 
action for the conversion of such property, 
be held to show the creation of a trust 
in the department in favor of holders of 
unredeemed storage tickets, where the 
complaint did not disclose an intention 
on the part of the supposed trustor to 
create a trust or a designation of the 


7885. How created as to trustee. 


beneficiaries (this section and the follow- 
ing section), and hence the district court 
did not err in sustaining a demurrer to the 
complaint seeking to recover on the theory 
that at the time of its seizure by the 
sheriff, plaintiff was entitled to the pos- 
session of the property. (Associate Jus- 
tices Matthews and Ford dissenting.) De- 
partment of Agriculture etc. v. DeVore, 
91 M 47, 56, 6 P 2d 125. 

References 

Cited or applied as section 2956, Civil 
Code, in McDonald v. American Nat. Bank, 
25 M 456, 494, 65 P 896; as section 5370, 
Revised Codes, in Mantle v. White, 47 
M 234, 241, 182 P 22; Crosby v. Robbins, 
56 M 179, 190, 182 P 122. 


Subject to the provisions of section 


6784, a voluntary trust is created, as to the trustee, by any words or acts 
of his indicating, with reasonable certainty: 

1. His acceptance of the trust, or his acknowledgment, made upon 
sufficient consideration, of its existence; and, 

2. The subject, purpose, and beneficiary of the trust. 


History: En. Sec. 2957, Civ. C. 1895; 
re-en. Sec. 5371, Rev. C. 1907; re-en. Sec. 
7885, R. C. M. 1921. Cal. Civ. C. Sec. 2222. 
Field Civ. C. Sec. 1174. 


Operation and Effect 


In order to bring about a trust relation- 
ship so as to bind the trustee thereby there 
must have been some act or declaration 
by the trustee indicating an acceptance 
of the trust. Wood v. Robbins et al., 67 
M 409, 412, 215 P 1101. 

The transportation between an insolvent 
grain warehouseman and the State Depart- 
ment of Agriculture, wlgreby the former 
did no more than assent to the taking over 
of its property (other than stored grain) 
by the department, may not in an action 
for the conversion of such property, be 
held to show the creation of a trust in the 
department in favor of holders of unre- 


7886. Involuntary trustee, who 


deemed storage tickets, where the com- 
plaint did not disclose an intention on the 
part of the supposed trustor to create a 
trust or a designation of the beneficiaries 
(this and the preceding sections), and 
hence the district court did not err in sus- 
taining a demurrer to the complaint seeking 
to recover on the theory that at the time 
of its seizure by the sheriff, plaintiff was 
entitled to the possession of the property. 
(Associate Justices Matthews and Ford 
dissenting.) Department of Agriculture 
etc. v. DeVore, 91 M 47, 56, 6 P 2d 125. 


References 


Cited or applied as section 5371, Revised 
Codes, in Mantle v. White, 47 M 234, 241, 
132 P 22; Glendenning v. Slayton, 55 M 
586, 594, 179 P 817; Crosby v. Robbins, 
56 M 179, 190, 182 P 122; Stagg v. Stagg, 
90 M 180, 189, 300 P 539. 


is. One who wrongfully detains a 


thing is an involuntary trustee thereof, for the benefit of the owner. 


History: En. Sec. 2958, Civ. C. 1895; 
re-en. Sec. 5372, Rev. C. 1907; re-en. Sec. 
7886, R. C. M. 1921. Cal. Civ. C. Sec. 2223. 
Field Civ. C. Sec. 1175. 


Operation and Effect 


The basis of a constructive trust is 
fraud, actual or constructive; hence where 
the act of a tenant of mortgaged land in 
refusing to deliver, possession thereof to 
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the mortgagee on demand based on a pro- 
' vision in the mortgage entitling him to 
possession on failure of the mortgagor to 
pay one of the mortgage notes, resulting 
in ouster proceedings, did not fall within 
the statutory definition of either actual or 
constructive fraud, the contention of the 
mortgagee that the tenant by his wrong- 
ful act in withholding possession became a 
constructive trustee and that his possession 
after demand was the possession of the 
mortgagee cannot be sustained. Morton 
v. Union Central Life Ins. Co., 80 M 593, 
611, 261 P 278. 

Where the receiver of a corporation sold 
certain of its property, and thereafter the 
order appointing the receiver and authoriz- 
ing a sale was reversed on appeal, the 
purchasers held the property and the pro- 
ceeds of their sale thereof as involuntary 
trustees for the corporation, and the re- 
ceiver held the purchase price as an in- 
voluntary trustee for the purchasers. 
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Lutey v. Clark, 31 M 45, 54, 77 P 305, 84 
Ei ceoe 

Wrongful Occupation of Land Does not. 
Create Trust 

Held, that this section and the follow- 
ing, general in their nature, declaring 
who are involuntary trustees of things 
wrongfully detained from their owner or 
gained through fraud, etc., for the benefit 
of the person entitled thereto, have no 
application to a wrongful occupation of 
land after demand by its owner, but that 
as to such occupation the provisions of 
section 8687, R. C. M. 1921, are controlling. 
Kester v. Amon et al., 81 M 1, 13, 14, 261 
P 288. 

References 

Kerrigan v. O’Meara, 71 M 1, 5, 227 P 
819; Montana-Wyoming Assn. v. Commer- 
cial Bk.,, 80..M .174,. 179, 259.0 1060. 
Whorley v. Patton-Kjose Company, Ine., . 


90 M 461, 488, 5 P 2d 210. 


7887 


92 P.(2d) 309] 7887. Involuntary trust resulting from fraud, etc. One who gains a 


thing by fraud, accident, mistake, undue influence, the violation of a trust, 
or other wrongful act, is, unless he has some other or better right thereto, 
an involuntary trustee of the thing gained, for the benefit of the person 


7387 | 
123 F.(2d) 9 

, | 
TN p.(2a) 187 


who would otherwise have had it. 
History: En. Sec. 2959, Civ. C. 1895; 


re-en. Sec. 5373, Rev. C. 1907; re-en. Sec. ~- 


7887, R. C. M. 1921. Cal. Civ. C. Sec. 2224. 
Field Civ. C. Sec. 1176. 


Intention Immaterial 


The constructive trust declared by this 
section is based upon the fundamental 
idea of fraud or wrongdoing in the trus- 
tee, independently of any actual or pre- 
sumed intention to create a trust, while 
in all species of resulting trusts, intention 
is an essential element. Meagher v. Har- 
rington, 78 M 457, 470, 254 P 432. 


Operation and Effect 


Where a married woman, owning sepa- 
rate property, was desirous, during a dan- 
gerous illness, of conveying to her daugh- 
ter, but consented to convey to her hus- 
band instead, on his promise to devise 
both this property and his own to the 
daughter and a son, the husband, on the 
death of the wife and the repudiation of 
his promise, occupies the position of an 
involuntary trustee for the benefit of the 
daughter, and the latter is the real party 
in interest on whom devolves the privilege 
of maintaining the appropriate action. 
Huffine v. Lincoln, 52 M 585, 594, 160 P 
820. 

The basis of a constructive trust is 
fraud, actual or constructive; hence where 
the act of a tenant of mortgaged land in 
refusing to deliver possession thereof to 
the mortgagee on demand based on a pro- 
vision in the mortgage entitling him to 


possession on failure of the mortgagor to 
pay one of the mortgage notes, resulting 
in ouster proceedings, did not fall within 
the statutory definition of either actual 
or constructive fraud, the contention of 
the mortgagee that the tenant by his 
wrongful act in withholding possession be- 
came a constructive trustee and that his 
possession after demand was the possession 
of the mortgagee cannot be sustained. 
Morton v. Union Central Life Ins. Co., 80 
M 593, 611, 261 P 278. 

Held, that the preceding section and 
this, general in their nature, declaring who 
are involuntary trustees of things wrong- 
fully detained from their owner or gained 
through fraud, ete., for the benefit of the 
person entitled thereto, have no application 
to a wrongful occupation of land after de- 
mand by its owner, but that as to such oc- 
cupation the pmvisions of section 8687, 
R. C. M. 1921, are controlling. Kester v. 
Amon et al., 81 M 1, 13, 14, 261 P 288. 


References 


Cited or applied as section 2959, Civil 
Code, in Lutey v. Clark, 31 M 45, 54, 77 P 
305, 84 P 73; Harrison v. Riddell et al., 64 
M 466, 478, 210 P 460; Duffy et al. v. 
Hastings et al., 78 M 22, 34, 252 P 316; 
Montana-Wyoming Assn. v. Commercial 
Bk., 80 M 174, 179, 259 P 1060; Morton v. 
Union Central Life Ins. Co., 80 M 593, 261 
P 278; Whorley v. Patton-Kjose Company, 
Inc., 90 M 461, 486, 5 P 2d 210; Gunther 
v. Home Ins. Co. et al., 286 F. 396. 
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CHAPTER 145 


TRUSTS IN GENERAL—OBLIGATIONS OF TRUSTEES AND OF THIRD PERSONS 
SALE, MORTGAGE OR LEASE OF TRUST PROPERTY 


Section 7888. 


Trustee’s obligation to good faith. 


Sale, mortgage or lease of trust property—when trustee’s acts concern- 
Order to lease trust property—limit of term—reimbursing lessee for 


Lease for mineral developments—order of court—terms and condi- 


Proof of service of notice—hearing—order—report and confirmation 


of trustee’s act—execution of instruments—disposal of proceeds— 


Final order—binding. effect on “unknown persons’—minors’ rights. 


7889. Trustee not to use property for his own benefit. 
7890. Certain transactions forbidden. 
7891. Trustee’s influence not to be used for his advantage. 
7892. Trustee not to assume a trust adverse to interest of beneficiary, 
7893. To disclose adverse interest. 
7894. Trustee guilty of fraud, when. 
7895. Presumption against trustees. 
7896. Trustee mingling trust property with his own. 
7897. Measure of liability for breach of trust. 
7898. Same—for losses only, when. 
7899. Cotrustees—how far liable for each other. 
7900. Third person—when involuntary trustee. 
7901. When third person must see to application of trust property. 
7901.1. 
ing, void—when court may order. 
7901.2. 
improvements. 
7901.3. 
tions. 
7901.4. Petition for order—notice of hearing—contents—filing. 
7901.5. Notice of hearing—service—publication. 
7901.6. Notiee to minors and persons of unsound mind—guardians ad litem. 
7901.7. 
bond may be required of trustee. 
7901.8. 
7901.9. Effect of final order and instrument made pursuant thereto. 
7901.10. Application of proceeds—bona fide person not responsible for. 


7888. Trustee’s obligation to good faith. 


In all matters connected 


with his trust, a trustee is bound to act in the highest good faith toward 
his beneficiary, and may not obtain any advantage therein over the latter 
by the slightest misrepresentation, concealment, threat, or adverse pressure 


of any kind. 


History: En. Sec. 2970, Civ. C. 1895; 
re-en. Sec. 5374, Rev. C. 1907; re-en. Sec. 
7888, R. C. M. 1921. Cal. Civ. C. Sec. 2228. 
‘Field Civ. C. Sec. 1177. 


Officer of Bank Dealing with It 


While an officer or director of a bank 
stands in a fiduciary relation to it and 
will not be permitted to profit because of 
his position as such, he may engage in or- 
dinary business transactions with it or 
through it, provided his dealings are fair 
and he takes no undue advantage of his 
fiduciary relationship. Duffy et al. v. 
Hastings et al., 78 M 22, 252 P 316. 


Operation and Effect 


A resolution of four directors of a cor- 
poration voting three of their number sal- 
aries, and giving them back pay, predi- 
cated on by-laws previously passed by five 
directors, including the first mentioned 
four, is void under this and succeeding sec- 
tions. McConnell v. Combination M. & M. 
©o., 30 M 239, 257, 76 P 194, 


A bank which accepts a deposit of money 
in trust for the benefit of another, to be 
delivered to a third party upon the hap- 
pening of a contingency, is bound to the 
highest good faith in executing the trust 
thus created; disposition of the deposit 
contrary to instruction renders the bank 
liable in damages either for a conversion, 
or in assumpsit for money had and re- 
ceived. Glendenning v. Slayton, 55 M 586, 
594, 179 P 817. 


By this section and 7894, it is made the 
duty of a trustee to act in the utmost 
good faith to those for whom he acts, and 
failure of the manager of a syndicate to 
inform those to whom sales of units were 
made through the use of the mails, that by 
contracts made by him approximately 50 
per cent. of the proceeds of sales was paid 
as commissions and expenses to _ sales 
agents, was a breach of trust and a fraud 
upon them. Campbell v. United States, 12 
F. 2d 873. 
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Purchase of Property by Fiduciary 


The directors of a mining corporation 
are not allowed to profit by virtue of their 
position, and a breach of official duty on 
their part is fraud in law. A director, 
who purchases the property of the cor- 
poration at a judicial sale, must not be 
permitted to obtain a dishonest advan- 
tage over the corporation or its stockhold- 
ers. Coombs v. Barker, 31 M 526, 545, 79 
Poe 


Sale by Broker to Himself Voidable 


A real estate broker intrusted with the 
privilege of selling the land of his prin- 
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cipal, cannot sell to himself, and where 
he does so, the sale made by him is voida- 
ble at the option of the owner. Crowley 
et al. v. Rorvig, 61 M 245, 262, 203 P 496. 


References 


Cited or applied as section 5374, Revised 
Codes, in Tatem v. Eglanol Mining Co., 42 
M 475, 489, 113 P 295; Mayger v. St. Louis 
Min. etc. Co., 68 M- 492, 501, 219 P 1102; 
State v. Banking Corp. of Montana, 77 M 
134, 150, 251 P 151; In re Mullen’s Estate, 
97 M 144, 159, 33 P 2d 270; Rasmusson 
v. Eddy’s Steam Bakery, 57 F. 2d 27; 
Stephenson v. Rainbow Flying Service, 
Inec., 99 M 241, 42 P 2d 735, 


A trustee 


may not use or deal with the trust property for his own benefit, or for 
any other purpose unconnected with the trust, in any manner. 


History: En. Sec. 2971, Civ. C. 1895; 
re-en. Sec. 5375, Rev. C. 1907; re-en. Sec. 
7889, R. C. M. 1921. Cal. Civ. C. Sec. 2229. 
Field Civ. C. Sec. 1178. 


Operation and Effect 


The supreme court has emphasized this 


statutory rule by declaring that the trus- 
tee must account for all accumulations 
from the use of trust funds, and that un- 
der no circumstances will he be permitted 
to profit from their use. In re Davis’ Es- 
tate, 35 M 273, 286, 88 P 957; City of 
Butte v. Goodwin, 47 M 155, 163, 134 P 
670; In re Allard Guardianship, 49 M 219, 
224, 141 P 661. 


It has been a recognized rule in equity 
for a century or more, that a trustee shall 
not deal with the trust funds for any pur- 
pose not connected with the trust, and 
shall not profit by malversation of the 
trust fund. In re Allard Guardianship, 49 
M 219, 229, 141 P 661. 


Good faith requires an agent employed 
to sell land to account to his principal for 
the entire selling price, less the agreed 
commission. Middlefork Cattle Co. v. 
Todd, 49 M 259, 262, 141 P 641. 


Where an attorney indorsed a check be- 
longing to his client, deposited it in bank 
and used the proceeds in the discharge of 
his private obligations, repaying it only 
after being called to account by the client 
some four months latter, he was guilty of 


a fraud upon the latter, under this section. 
In re Lunke, 56 M 226, 182 P 126. 
Generally, an administrator is not per- 
mitted to engage the assets of the estate 
under his control in trade or business; 
where he does so’ without authority of 
court beyond the time required in winding 
up its affairs and makes a profit it inures 
to the estate, and if he meets with loss he 
must bear it. In re Jennings’ Estate, 74 


.M 449, 462, 241 P 648. 


Where a bank while acting as trustee 
of an estate had purchased bonds with its 
own funds and after holding them for 
about a month transferred them to the es- 
tate, retaining accrued interest for that 
month, the estate receiving the interest 
from the date the bonds were charged to 
it, claim of the cestui que trust that the 
bank profited from the use of estate funds, 
contrary to the provisions of this section, 
held of no merit. In re Harper’s Estate, 
98 M 356, 372, 40 P 2d 51. 


References 


Cited or applied as section 5375, Revised 
Codes, in Glendenning v. Slayton, 55 M 
586, 594, 179 P 817; Crowley et al. v. Ror- 
vig, 61 M 245, 262, 203 P 496; In re 
Eakins’ Estate, 64 M 84, 93, 208 P 956; 
Mayger v. St. Louis Min. ete. Co., 68 M 
492, 501, 219 P 1102; Duffy et al. v. Hast- 
ings et al., 78 M 22, 252 P 316; Rasmusson 
v. Eddy’s Steam Bakery, 57 F. 2d 27; 
Stephenson v. Rainbow Flying Service, 
Ine., 99 M 241, 42 P 2d 735. 


7890. Certain transactions forbidden. Neither a trustee nor any of 
his agents may take part in any transaction concerning the trust in which 
he or any one for whom he acts as agent has an interest, present or con- 
tingent, adverse to that of his beneficiary, except as follows: 


1. When the beneficiary, having capacity to contract, with full knowl- 
edge of the motives of the trustee, and of all other facts concerning the 


870 


Ch. 145 


OBLIGATIONS OF TRUSTEES 


7891-7893 


transaction which might affect his own decision, and without the use of 
any influence on the part of the trustee, permits him to do so; 
2. When the beneficiary, not having capacity to contract, the proper 
court, upon the like information of the facts, grants the like permission; or, 
3. When some of the beneficiaries, having capacity to contract, and 
some not having it, the former grant permission for themselves, and the 
proper court for the latter, in the manner above prescribed. 


History: En. Sec. 2972, Civ. C. 1895; 
re-en. Sec. 5376, Rev. C. 1907; re-en. Sec. 
7890, R. C. M. 1921. Cal. Civ. C. Sec. 2230. 
Based on Field Civ. C. Sec. 1179. 


Operation and Effect 


A guardian is a trustee, and is held to 
the strict accountability attaching to a 
trustee. Smith v. Smith, 210 F. 947, 951. 

Where a guardian, who had used his 
ward’s money in payment of his debts, 
concealed this fact from the court in ap- 
plying for authority to borrow his ward’s 
money at a low rate of interest, the order 
so procured by fraud and imposition was 
voidable, and afforded no protection to the 
guardian, and he was liable for legal in- 
terest both before and after the order 
granting such authority, there having been 
no such disclosure as is required by this 
section. Smith v. Smith, 210 Fed. 947, 951. 

A trustee of a business trust cannot vote 
as such upon the approval of a claim of 
his own against the trust; hence where 
only two of the three trustees constituting 
the board were present at one of its meet- 
ings when the individual claim of one of 
the two was presented for allowance and 


7891. 


Trustee’s influence not to be used for his advantage. 


an alleged account stated agreed upon, the 
action was void for want of competent 
representation of the trust. Petroleum Co. 
v. G. Campbell-Kevin Synd., 75 M 261, 270, 
242 P 540. 

Since a trustee cannot take part in any 
transaction concerning the trust in which 
he is interested (this section), a contract 
entered into between a common-law trust 
at a meeting of its board of trustees at- 
tended by only two of its three members, 
and a company of which one of the two 
was the virtual owner, was a nullity, and 
the fact that the third member in writing 
subsequently gave his approval did not ren- 
der it valid for the reason that under sec- 
tion 6789, R. C. M. 1921, the board could 
act only as a board when assembled as 
such and not through the individuals com- 
posing it. Williard et al. v. Campbell Oil 
Co. et al., 77 M 30, 39, 248 P 219. 

References 


Cited or applied as section 5376, Revised 
Codes, in Smith v. Smith, 224 Fed. 1, 10; 
Crowley et al. v. Rorvig, 61 M 245, 262, 203 
P 496; Rasmusson v. Eddy’s Steam Bakery, 
57 F.2d 27. 


A. trustee 


may not use the influence which his position gives to him to obtain any 


advantage from his beneficiary. 


History: En. Sec. 2973, Civ. C. 1895; 
re-en. Sec. 5377, Rev. C. 1907; re-en. Sec. 
7891, R. C. M. 1921. Cal. Civ. C. Sec. 2231. 
Field Civ. C. Sec. 1180. 


References 
Roecher v. Story, 91 M 28, 44, 5 P 2d 
205. 


7892. Trustee not to assume a trust adverse to interest of beneficiary. 
No trustee, so long as he remains in the trust, may undertake another 
trust adverse in its nature to the interest of his beneficiary in the subject 
of the trust, without the consent of the latter. 


History: En. Sec. 2974, Civ. C. 1895; 
re-en. Sec. 5378, Rev. C. 1907; re-en. Sec. 
7892, R. C. M. 1921. Cal. Civ. C. Sec. 2232. 
Field Civ. C. Sec. 1181. 

Operation and Effect 

Held that the rule declared by this sec- 
tion that a trustee may not undertake a 
trust adverse in its nature to the interest 
of his beneficiary without the consent of 
the latter, does not preclude a director of 


7893. To disclose adverse interest. 


a corporation from becoming interested in 
another concern engaged in a business sim- 
ilar to, but not interfering with, that of his 
corporation; so long as he acts in good 
faith to the corporation and its sharehold- 
ers, and violates no legal or moral duty 
which he owes to it and them, he is free 
to engage in an independent competitive 
business. Greer et al. v. Stannard et al., 
85 M 78, 90, 277 P 622. 


If a trustee acquires any interest, 


or becomes charged with any duty, adverse to the interest of his beneficiary 
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in the subject of the trust, he must immediately inform the latter thereof, 


and may be at once removed. 


History: En. Sec. 2975, Civ. C. 1895; 
re-en. Sec. 5379, Rev. C. 1907; re-en. Sec. 
7893, R. C. M. 1921. Cal. Civ. C. Sec. 2233. 
Field Civ. C. Sec. 1182. 


7894. Trustee guilty of fraud, when. 


References 


Cited or applied as section 5379, Revised ~ 
Codes, in Tatem v. Eglanol Mining Co., 42 
M 475, 489, 113 P 295. 


Every violation of the provisions 


of the preceding sections of this chapter is a fraud against the beneficiary 


of the trust. 


History: En. Sec. 2976, Civ. C. 1895; 
re-en. Sec. 5380, Rev. C. 1907; re-en. Sec. 
7894, R. C. M. 1921. Cal. Civ. C. Sec. 2234. 
Field Civ. C. Sec. 1183. 


Operation and Effect 


It is a fraud for a guardian to use the 
ward’s funds, entrusted to him, for any 
purpose not connected with the trust. In 
re Allard Guardianship, 49 M 219, 228, 141 
P 661. 

Good faith requires an agent employed 
to sell land to account to his principal for 
the entire selling price, less the agreed 
commission. Middlefork Cattle Co. v. 
Todd, 49 M 259, 262, 141 P 641. 

Id. If a broker is employed to sell land 
at a certain price, on commission, and he 
finds a purchaser at that price, but induces 
his principal to sell at a lower figure, upon 
the representation that he cannot get any 
more, and the broker pockets the differ- 
ence, it is a clear case of fraud upon his 


7895. Presumption against trustees. 


principal, and an action lies to compel him 
to disgorge the amount of profit so wrong- 
fully realized. 

By section 7888 and this section, it is 
made the duty of a trustee to act in the 
utmost good faith to those for whom he 
acts, and failure of the manager of a syn- 
dicate to inform those to whom sales of 
units were made through the use of the 
mails, that by contracts made by him ap- 
proximately 50 per cent. of the proceeds 
of sale was paid as commissions and ex- 
penses to sales agents, was a breach of 
trust and a fraud upon them. Campbell v. 
United States, 12 F. 2d 873. 


References 


Cited or applied as section 2976, Civil 
Code, in McConnell v. Combination M. & 
M. Co., 30 M 239, 264, 76 P 194; as section 


~ 5380, Revised Codes, in Tatem v. Eglanol 


Mining Co., 42 M 475, 489, 113 P 295; In 
re Lunke, 56 M 226, 182 P 126. 


All transactions between a 


trustee and his beneficiary during the existence of the trust, or while the 
influence acquired by the trustee remains, by which he obtains any advan- 
tage from his beneficiary, are presumed to be entered into by the latter 


without sufficient consideration, and under undue influence. 


History: En. Sec. 2977, Civ. C. 1895; 
re-en. Sec. 5381, Rev. C. 1907; re-en. Sec. 
7895, R. C. M. 1921. Cal. Civ. C. Sec. 2235. 
Field Civ. C. Sec. 1184. 


Operation and Effect 


There is no presumption that a director 
dealing with his corporation does so in bad 
faith unless he gains an advantage there- 
by, and if the company is indebted to him 
on a bona fide claim he may enforce it by 
the same method open to any other of its 
creditors. Maygar v. St. Louis Min. ete. 
Co., 68 M 492, 502, 219 P 1102. 

Under this section, where two of three 
trustees of a common-law trust were offi- 


cers of an oil company to which the trus- 
tees granted an extension of a drilling 
lease on lands owned by the trusts under 
circumstances showing lack of good faith, 
and whose interests were adverse to those 
of the trust, it will be presumed that the 
agreement was entered into without con- 
sideration and through undue influence. 
Williard et al. v. Campbell Oil Co. et al., 
77 M 30, 44, 248 P 219. 
References 


Cited or applied as section 5381, Revised 
Codes, in Crosby v. Robbins, 56 M 179, 189, 
182 P 122; Roecher v. Story, 91 M 28, 45, 
5 P 2d 205. 


7896. Trustee mingling trust property with his own. A trustee who 
wilfully and unnecessarily mingles the trust property with his own, so as 
to constitute himself in appearance its absolute owner, is lable for its 


safety in all events. 


History: En. Sec. 2978, Civ. C. 1895; re-en. Sec. 5382, Rev. C. 1907; re-en. Sec. 7896, 


R. C. M. 1921. Cal. Civ. C. Sec. 2236. 


Field Civ. C. Sec. 1185. 
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7897. Measure of liability for breach of trust. A trustee who uses or 
disposes of the trust property contrary to section 7889 may, at the option 
of the beneficiary, be required to account for all profits so made, or to pay 
the value of its use, and, if he has disposed thereof, to replace it, with its 
fruits, or to account for its proceeds, with interest. 


History: En. Sec. 2979, Civ. C. 1895; up its affairs and makes a profit it inures 
re-en. Sec. 5383, Rev. C. 1907; re-en. Sec. to the estate, and if he meets with loss he 
7897, R. C. M. 1921. Cal. Civ. C. Sec. 2237. must bear it. In re Jennings’ Estate, 74 


Field Civ. C. Sec. 1186. M 449, 462, 241 P 648. 
Operation and Effect References 
Generally, an administrator is not per- Cited or applied as section 2979, Civil 


mitted to engage the assets of the estate Code, in Demars v. Hudon, 33 M 170, 175, 
under his control in trade or business; 82 P 952; In re Rodgers’ Estate, 68 M 46, 
where he does so without authority of 53, 217 P 678; In re Eakins’ Estate, 64 M 
court beyond the time required in winding 84, 93, 208 P 956. 


7898. Same—for losses only, when. A trustee who uses or disposes 
of the trust property in any manner not authorized by the trust, but in 
good faith, and with intent to serve the interests of the beneficiary, is 
liable only to make good whatever is lost to the beneficiary by his error. 


History: En. Sec. 2980, Civ. C. 1895; re-en. Sec. 5384, Rev. C. 1907; re-en. Sec. 7898, 
R. C. M. 1921. Cal. Civ. C. Sec. 2238. Field Civ. C. Sec. 1187. 


7899. Cotrustees—how far liable for each other. A trustee is respon- 
sible for the wrongful acts of a cotrustee to which he consented, or which, 


by his negligence, he enabled the latter to commit, but for no others. 
History: En. Sec. 2981, Civ. C. 1895; References 
re-en. Sec. 5385, Rev. C. 1907; re-en. Sec. Cited or applied as section 2981, Civil 


7899, R. C. M. 1921. Cal. Civ. C. Sec. 2239. Code, in Coombs v. Barker, 31 M 526, 545, 
Field Civ. C. Sec. 1188. 79 P 1. 


7900. Third person—when involuntary trustee. Every one to whom 
property is transferred in violation of a trust holds the same as an invol- 
untary trustee under such trust, unless he purchased it in good faith, and 


for a valuable consideration. 

History: En. Sec. 2990, Civ. C. 1895; voluntary trustee thereof (this section), 
re-en. Sec. 5386, Rev. C. 1907; re-en. Sec. stands in the shoes of the trustee and can- 
7900, R. C. M. 1921. Cal. Civ. C. Sec. 2243. not assert the bar of the statute of limita- 
Field Civ. C. Sec. 1189. | tions unless he repudiates the trust and 

Operation and Effect knowledge of such repudiation is gained 


Where a deposit of trust funds is unlaw- by the cestui que trust. Davidson v. 
fully made with the active participation Stagg, 94 M 272, 278, 22 P 2d 152. 
of the bank, it becomes an involuntary While a bankrupt, during the pendency 
trustee under the trust and may be com- Of bankrupt proceedings against him, may 
pelled to place the trust estate in statu settle a suit brought by him, he holds any 
quo. Pethybridge v. First State Bk. of proceeds So received as trustee for his 
Livingston, 75 M 173, 182, 243 P 569. creditors, and, if the settlement is made 
The money pledged under these circum- With the present intent to misapply the 
stances constituted a trust fund, and it proceeds, for any such misapplication the 
having been mingled with the funds of the parties making payment must make repara- 
estate, without any attempt at segregation, tion, if at the time of the settlement they 
the entire funds of the estate were im- had reasonable grounds for believing that 
pressed with the trust in favor of the ten- bankrupt intended such a conversion, in 
ant, and the residuary legatees and devi- View of section (887, this section Allu S€C- 
sees having received the trust fund on dis- tion 7901, Gunther v. Home Ins. Co. et 
tribution were liable to him for the money al., 286 F. 396. 
pledged, as involuntary trustees. Ryan v. References 
Stagg et al., 89 M 390, 394, 298 P 353. Cited or applied as section 5386, Revised 
One who takes personal property from Codes, in Horsky v. MeKennan, 53 M 50, 
a trustee by way of a gift made in viola- 57, 162 P 376. 
tion of the latter’s trust, becomes an in- 
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7901. When third person must see to application of trust property. 
One who actually and in good faith transfers any money or other property 
to a trustee, as such, is not bound to see to the application thereof, and 
his rights ean in 119 way be prejudiced by a misapplication thereof by the 
trustee. Other persons must, at their peril, see to the proper application 
of money or other property paid or delivered by them. 


History: En. Sec. 2991, Civ. C. 1895; 
re-en. Sec. 5387, Rev. C. 1907; re-en. Sec. 
7901, R. C. M. 1921. Cal. Civ. C. Sec. 2244. 
Field Civ. C. Sec. 1190. 


Operation and Effect 


While a bankrupt, during the pendency 
of bankrupt proceedings against him, may 
settle a suit brought by him, he holds any 


creditors, and, if the settlement is made 
with the present intent to misapply the 
proceeds for any such misapplication the 
parties making payment must make repara- 
tion, if at the time of the settlement they 
had reasonable grounds for believing that 
bankrupt intended such a conversion, in 
view of sections 7887, 7900 and this section. 
Gunther v. Home Ins. Co. et al., 286 F. 396. 


proceeds so received as trustee for his 


7901.1 | 7901.1. Sale, mortgage or lease of trust property—when trustee’s acts 

RepeareG, 265, concerning, void—when court may order. When any trust is expressed in 

Sec.13,p-910 the instrument creating the trust estate, every sale, conveyance or other 

Se eter | act of the trustee in contravention of the trust shall be absolutely void, 

S.L. °47,C.265, except as in this act provided. The district court of the county wherein 

Secs. 1-13 : 

pp. 505-510 | the property, whether real or personal, or any part thereof, held in trust 
is situate may by order, on such terms and conditions as seem just and 
proper, authorize any such trustee, whether he be beneficially interested 
in such trust property or not, to sell or otherwise dispose of, or lease the 
property, for the development of its mineral resources, or mortgage all or 
any part of such trust» property, whether real or personal, whenever it 
appears to the satisfaction of the court that it is necessary, or for the 
benefit, or for the best interest of the trust estate, or of the person or persons 
beneficially interested therein holding the first and present estate, interest 
or use, and that it will do no substantial injury to the heirs or next of 
kin, or others in succession, expectancy, reversion or remainder, in respect 
of such property. 

History: En. Sec. 1, Ch. 110, L. 1925. 
7901.2 | 7901.2. Order to lease trust property—limit of term—reimbursing 
Repealed lessee for improvements. The district court may, by order, on such terms 


S.1,°47, €.:265 : 
See. 13, p. 510 | and conditions as seem to it just and proper, authorize such trustee to lease 


1 as | such property for a term exceeding five (5) years, if it appears to the 
S.L. °47,C. 265, satisfaction of the court that it is for the best interest of the trust estate, 
Sees. Is B10 _ and may authorize such trustee to covenant in the lease to pay, at the 
end of the term or any renewal term, to the lessee, the then fair and 
reasonable value of any buildings and improvements whith may have 
been erected or placed on the leased premises during such term or renewal 
term. 
History: En. Sec. 2, Ch. 110, L. 1925. 

, 7901.3. Lease for mineral developments—order of court—terms and 
care | conditions. The district court may, by order, on such terms and conditions 
aly eater aH as may be just and proper, authorize such trustee to lease such property 
patie _ for the purpose of developing the mineral resources of the same for a 
site cae A 
eS S74 
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term of years under the usual terms and conditions and under such terms 
and conditions as to the court may seem just and equitable. 
History: En. Sec. 3, Ch. 110, L. 1925. 


7901.4. Petition for order—notice of hearing—contents—filing. Appli- 


cation to the court for such order to sell or otherwise dispose of, or mortgage _ 


such trust property, real or personal, or any part thereof, or to lease such 
trust property, real or personal, or any part thereof, shall be by duly 
verified petition made by such trustee, or any person beneficially interested 
in such property. Such petition shall set forth the nature of the trust 
estate, the particular facts making it necessary or proper for the application 
to be granted, a description of the trust property to be sold or otherwise 
disposed of, or mortgaged, or leased, and the interest of the petitioner 
therein. Such petition and the notice of hearing thereof shall set out, 
so far as appears of record or as known to the petitioner, the names, and 
in addition such petition shall set out the places of residence of all persons, 
who have any right, title, interest, estate or lien, and the nature thereof, 
in or upon the trust property, or who, by the terms of the instrument 
creating the trust, may at any time thereafter have any such right, title, 
interest, estate or lien, and the nature thereof. If there be persons having, 
or claiming’ to have, or who, at any time thereafter, may have any 
interest in the trust property, whose names are unknown, it shall be 
lawful to include such persons in such petition and the notice of hearing 
thereof, by the name and description of unknown persons interested in 
the trust property, and, to that end, such petition and notice, in addition 
to setting out the names of the persons aforesaid, may contain the following: 
“Also all other persons unknown, having, or claiming to have, or 
who at any time may have any right, title, interest, estate or lien in or 
upon the trust property.” Such petition, together with a copy, annexed 
thereto, of the deed, will or other written instrument creating the trust 
estate, shall be filed in the office of the clerk of the district court of 
the county wherein such property, or some part thereof, is situate. Upon 
the filing of any such petition, the district court shall, by order, fix a 
time and place of hearing the same. Such hearing may be at chambers, or at 
a general or special term of the court wherein the proceedings are pending. 
History: En. Sec. 4, Ch. 110, L. 1925. | 


7901.5. Notice of hearing—service—publication. Notice of such hear- 
ing stating the time and place thereof and the objects of the petition shall 
be served upon all persons named in the petition as having any right, title, 
interest, estate or lien in or upon the trust property, or who, by the terms of 
the instrument creating such trust, may, at any time thereafter, have 
any such right, title, interest, estate or lien. Such notice shall be served, 
in the same manner as a Summons in a civil action, at least ten (10) days 
before such time of hearing. If any such person, whose name is set out 
in the petition, be not a resident of the state, or if his place of residence 
is unknown to the petitioner, then, upon the filing in said court of an 
affidavit of the petitioner, his agent or attorney, alleging that he believes 
that such person is not a resident of the state, and that he has mailed 
a copy of such notice to him at his last known place of residence, or 
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iS.L, *47, C. 265 
‘Sec. 13, p. 510 


7901.4 

'New matter 
|S.L. 747, C. 265 
| Sees. 1-13 

| pp. 505, 510 


79015 eB 

| Repeale 

| S.L. °47; C. 265 
Sec. 13, p. 510 


| tS tter 
| New ma 
| S.L. 247, C. 265 
| Sees. 1-13 
pp. 505, 510 . 
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that his place of residence is not known and cannot be ascertained by the 
affiant, the service of such notice upon such person may be made by 
publication thereof for two (2) successive weeks in a regularly published 
newspaper, of general circulation, in the county wherein such proceedings 
are pending, or, if no such newspaper be published in such county, the 
publication may be made in such newspaper published in an adjoining 
county. Service of such notice may be had upon all persons named and 
described in such petition and notice, as unknown persons interested in 
the trust property, by publication of such notice in the same manner and 
for the same time, as in the case of non-residents whose names are set 
out in the petition, upon the filing in said court of an affidavit by the 
petitioner, his agent or attorney, stating that there are, or that affiant is 
informed or believes there are, certain persons, in addition to those whose 
names are set out in such petition, who have, or claim to have, or may 
have some right, title, interest, estate or lien in or upon the trust property, 
the nature of which is, as well as the names and places of whom are, 
to affiant unknown. 
History: En. Sec. 5, Ch. 110, L. 1925. 


7901.6 | 
Repealed. 5 7901.6. Notice to minors and persons of unsound mind—guardians ad 
Sec. 13,p.510| litem. In case any person, whose name is set out in such petition, is a 


7901.6 minor or a person of unsound mind, such notice of hearing shall be served 
Be ec. 265 upon the duly appointed guardian, or other legal representative of such 


Secs: ts E10 person, if any. If there be none, then the district court in which such 
- proceedings are pending shall appoint a guardian, ad litem, for such person 
and may compel the person so appointed to act. In such ease, service 
of such notice of hearing shall be had by service on such guardian, ad litem. 
History: En. Sec. 6, Ch. 110, L. 1925. 


7901.7. Proof of service of notice—hearing—order—report and con- 


7901.7 | = 

Repeated, ea firmation of trustee’s act—execution of instruments—disposal of proceeds 
Sec. 13,'p.510, —bond may be required of trustee. Upon proof being filed of the service 
7901.7 of such notice, the court, at the time and place therein fixed or to which 


SON be5 the hearing may be adjourned, shall hear all competent evidence offered 


nee ae for and against the granting of such petition, regulating the order of proof, | 
as it may deem best, and shall make and enter a final order upon the 
application. If the application is granted, the final order shall authorize 
the sale or other disposition, or the mortgaging or leasing, as the case 
may be, of such trust property, or part thereof, in manner and upon such 
terms as the court may prescribe. Any such sale or other disposition, 
mortgaging or leasing of such trust property, by such trustee, shall be 
reported to the court for confirmation and confirmed by the court, before 
the same shall become effective and valid. Upon such confirmation, such 
trustee shall make, execute and deliver, subject to such terms and conditions 
as the court in its order of confirmation may impose, good and sufficient 
instruments of conveyance, assignment, and transfer, or mortgage, or lease, 
as the case may be. On receipt by such trustee of the money, or other 
proceeds derived from any such sale or other disposition, or mortgaging 
or leasing of such trust property, such money or other proceeds shall be 
held, administered, distributed or otherwise dealt with by such trustee 
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ander and pursuant to the terms of the deed, will or other written instrument 
creating the trust estate, but subject, at all times, to the direction and order 
of the court. The court, in its discretion, may require such trustee to give 
bond in such amount and with such sureties as the court shall direct, 
conditioned for accounting for all such money or other proceeds so received 


by such trustee, and for the faithful discharge of his trust. 


History: En. Sec. 7,.Ch. 110, L. 1925. 


7901.8. Final order—binding effect on “unknown persons’—minors’ 7% 
The final order of the court in such proceedings, made or had s.. 


rights. 
with respect to such unknown persons, shall have the same effect and be as 
binding and conclusive upon them, as though they had been named and 
described in such petition and notice by their proper names: provided, 
that, all such unknown persons, so served as in this act provided, shall 
have the same right to appear and oppose the granting of such petition, 
before the making of such final order, and the same right to appear and 
object to such order and the granting thereof, after such order has been 
made and entered, as persons would have, who are named and described 
by their proper names in such petition and notice, and have been served 
with such notice by publication, as provided in this act: and provided, 
further, that if any such unknown persons be minors without guardian, 
ad litem, or other guardian or legal representative, duly appointed, when 
such order is made, they may be allowed to appear and object to such 
order and the granting thereof at any time within one (1) year after 
becoming of age. 


History: En. Sec. 8, Ch. 110, L. 1925. 


7901.9. Effect of final order and instrument made pursuant thereto. 
The final order of the court in such proceedings, and every deed or other 
instrument of conveyance, assignment, transfer, mortgage or lease made, 
executed and delivered by such trustee, pursuant to any such final order, 
shall be valid and effectual against all persons whose names are set out in 
such petition, and all persons therein named and. described as unknown 
persons interested in the trust property, served with notice of hearing 
as in this act provided, or appearing voluntarily in the proceedings and 
consenting to the granting of such order, whether such persons, or any of 
them, are in being or not in being, and whatever the nature of their interest 
and estate in the trust property, whether vested or contingent, in expec- 
taney, In reversion or in remainder, or otherwise, at the time of the granting 
of such order. 


History: En. Sec. 9, Ch. 110, L. 1925. 


7901.10. Application of proceeds—bona fide person not responsible for. 
Any person who shall actually and in good faith pay to any such trustee 
any money or other proceeds derived from the sale or other disposition, or 
from the mortgaging or leasing of such trust property, or any part thereof, 
shall not be responsible for the proper application of such money, or other 
proceeds, in accordance with the terms of the trust; and any right, title 
or interest derived from such trustee by such person, in consideration of such 
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payment, shall not be impeached or called in question in consequence of 
any misapplication by such trustee of such money or proceeds so paid. 
History: En. Sec. 10, Ch. 110, L. 1925. 
CHAPTER 146 
TRUSTS FOR THE BENEFIT OF THIRD PERSONS—NATURE AND CREATION 


Section 7902. Application of provisions. 


7903. Creation of trust. 

7904. Trustees appointed by court. 

7905. Declaration of trust. 

7906. Same—declarations before acceptance. 
7907. Recording of deeds of trust—notice. 


7902. Application of provisions. The provisions of this chapter apply 
only to express trusts, created for the benefit of another than the trustor, 
and in which the title to the trust property is vested in the trustee; not 


including, however, those of executors, administrators, and guardians, 
as such. 
History: En. Sec. 3000, Civ. C. 1895; References 


re-en. Sec. 5388, Rev. C. 1907; re-en. Sec. 
7902, R. C. M. 1921. Cal. Civ. C. Sec. 
2250. Field Civ. C. Sec. 1191. 

7903. Creation of trust. The mutual consent of a trustor and trustee 
creates a trust of which the beneficiary may take advantage at any time 
prior to its rescission. 


Petroleum Co. v. G. Campbell-Kevin 
Synd., 75 M 261, 270, 242 P 540. 


* History: En. Sec. 3001, Civ. C. 1895; 
re-en. Sec. 5389, Rev. C. 1907; re-en. Sec. 
7903, R. C. M. 1921. Cal. Civ. C. Sec. 
2251. Field Civ. C. Sec. 1192. 

Operation and Effect 


If a trust is created to secure to the 


can take advantage of it at any time 


before its rescission.  Willoburn Ranch 
Co. v. Yegen, 45 M 254, 259, 122 P 915. 


References 


Department of Agriculture ete. v. De 
Vore, 91 M 47, 61, 6 P 2d 125. 


beneficiary an unpaid balance due him, he 


7904. Trustees appointed by court. When a trustee is appointed by 
a court or public officer, as such, such court or officer is the trustor, within 
the meaning of the last section. 


History: En. Sec. 3002, Civ. C. 1895; re-en. Sec. 5390, Rev. C. 1907; re-en. Sec. 7904, 
R. C. M. 1921. Cal. Civ. C. Sec. 2252. Field Civ. C. Sec. 1193. 


7905. Declaration of trust. The nature, extent, and object of a trust 
are expressed in the declaration of trust. 


History: En. Sec. 3003, Civ. C. 1895; re-en. Sec. 5391, Rev. C. 1907; re-en. ee 7905, 
R. C. M. 1921. Cal. Civ. C. Sec. 2253. Field Civ. C. Sec. 1194. 


7906. Same—declarations before acceptance. All declarations of a 
trustor to his trustees, in relation to the trust, before its acceptance by 
the trustees, or any of them, are to be deemed part of the declaration of 
the trust, except that when a declaration of trust is made in writing, all 
previous declarations by the same trustor are merged therein. 


History: En. Sec. 3004, Civ. C. 1895; re-en. Sec. 5392, Rev. C. 1907; re-en. Sec. 7906, 
R. C. M. 1921. Cal. Civ. C. Sec. 2254. Field Civ. C. Sec. 1195. 


7907. Recording of deeds of trust—notice. Declarations of trust and 
trust agreements duly executed and acknowledged, and wills creating 
trusts, may be recorded in the office of the county clerk and recorder 
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of the county in which the principal office of the trustee is located, and 
‘when lands are the subject of the trust, may also, be recorded in the office 
of the county clerk and recorder of the county in which the lands are 
situated, which are the subject of such trust, and when so recorded shall 
be constructive notice to all persons dealing with the trustees or the trust 
property, of the powers, duties, obligations, limitations, liabilities, and 
rights of the trustees, and beneficiaries thereunder, and of all the terms, 
conditions, and limitations of such declaration of trust, trust agreement, 
or will. . 
History: En. Sec. 1, Ch. 218, L. 1921; re-en. Sec. 7907, R. C. M. 1921. 


CHAPTER 147 


TRUSTS FOR THE BENEFIT OF THIRD PERSONS—OBLIGATIONS, POWERS 
AND RIGHTS OF TRUSTEES 


Section 7908. Trustees must obey declaration of trust. 
7909. Degree of care and diligence in execution of trust. 
7910. Duty of trustee as to appointment of successor. 
7911. Investment of money by trustee. 
7912. Interest, simple or compound, on omission to invest trust moneys. 
7913. Purchase by trustee of claims against trust fund. 
7914. Trustee’s powers as agent. 
7915. All must act. 
7916. Discretionary powers. 
7917. Indemnification of trustee. 
7918. Compensation of trustee. 
7919. Involuntary trustee. 


7908. Trustees must obey declaration of trust. A trustee must fulfil 
the purpose of the trust, as declared at its creation, and must follow all 
the directions of the trustor given at that time, except as modified by 
the consent of all parties interested, in the same manner and to the same 
extent as an employee. 


History: En. Sec. 3010, Civ. C. 1895; re-en. Sec. 5393, Rev. C. 1907; re-en. Sec. 7908, 
R. C. M. 1921. Cal. Civ. C. Sec. 2258. Field Civ. C. Sec. 1196. 


7909. Degree of care and diligence in execution of trust. A trustee, 
whether he receives any compensation or not, must use at least ordinary 
care and diligence in the execution of his trust. 


History: En. Sec. 3011, Civ. C. 1895; re-en. Sec. 5394, Rev. C. 1907; re-en. Sec. 7909, 
R. C. M. 1921. Cal. Civ. C. Sec. 2259. Field Civ. C. Sec. 1197. 


7910. Duty of trustee as to appointment of successor. If a trustee 
procures or assents to his discharge from his office, before his trust is 
fully executed, he must use at least ordinary care and diligence to secure 
the appointment of a trustworthy successor before accepting his own final 
discharge. 


History: En. Sec. 3012, Civ. C. 1895; re-en. Sec. 5395, Rev. C. 1907; re-en. Sec. 7910, 
R. C. M. 1921. Cal. Civ. C. Sec. 2260. Field Civ. C. Sec. 1198. 


7911. Investment of money by trustee. A trustee must invest money 
received by him under the trust, as fast as he collects a sufficient amount, 
in such manner as to afford reasonable security and interest for the same. 


History: En. Sec. 3013, Civ. C. 1895; re-en. Sec. 5396, Rev. C. 1907; re-en. Sec. 7911, 
R. C. M. 1921. Cal. Civ. C. Sec. 2261. Field Civ. C. Sec. 1199. 
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‘7912. Interest, simple or compound, on omission to invest trust moneys. 
If a trustee omits to invest the trust moneys according to the last section, 
he must pay simple interest thereon, if such omission is ced merely, 
and compound interest if it is wilful. 


History: En. Sec. 3014, Civ. C. 1895; re-en. Sec. 5397, Rev. C. 1907; re-en. ‘Sec. 7912, 
R. C. M. 1921. Cal. Civ. C. Sec. 2262. Field Civ. C. Sec. 1200. 


7913. Purchase by trustee of claims against trust fund. A trustee 
cannot enforce any claim against the trust property which he purchases 
after or in contemplation of his appointment as trustee; but he may be 
allowed, by any competent court, to charge to the trust property what he 
has in good faith paid for the claim, upon discharging the same. 


History: En. Sec. 3015, Civ. C. 1895; re-en. Sec. 5398, Rev. C. 1907; re-en. Sec. 7913, 
R. C. M. 1921. Cal. Civ. C. Sec. 2263. Field Civ. C. Sec. 1201. 


7914. Trustee’s powers as agent. <A trustee is a general agent for the 
trust property. His authority is such as is conferred upon him by the 
declaration of trust and by this chapter, and none other. His acts, within 
the scope of his authority, bind the trust property to the same extent as 
the acts of an agent bind his principal. 


History: En. Sec. 3020, Civ. C. 1895; 
re-en. Sec. 5399, Rev. C. 1907; re-en. Sec. 
7914, R. C. M, 1921. Cal. Civ. C. Sec. 2267. 
Field Civ. C. Sec. 1202. 


References 
Petroleum Co. v. G. Campbell-Kevin 
Synd., 75 M 261, 269, 242 P 540; Depart- 
ment of Agriculture ete. v. DeVore, 91 
M 47, 61, 6 P 2d 125. 
7915. All must act. Where there are several cotrustees, all must 
unite in any act to bind the trust property, unless the declaration of trust 


otherwise provides. 


History: En. Sec. 3021, Civ. C. 1895; 
re-en. Sec. 5400, Rev. C. 1907; re-en. Sec. 
7915, R. C. M. 1921. Cal. Civ. C. Sec. 2268. 
Field Civ. C. Sec. 1203. 


Operation and Effect 


Held, that one of five statutory trustees 
in charge of the affairs of a dissolved 


7916. Discretionary powers. 


corporation may not prosecute an appeal 
to the supreme court from an order ap- 
pointing a receiver for the corporation 
against the wishes of his cotrustees, ir- 
respective of whether unit or majority rule 
of action controls under certain statutes. 
Union Bank ete. Co. v. Penwell et al., 99 
M 255, 267, 42 P 2d 457. 


A discretionary power conferred upon a 


trustee is presumed not to be left to his arbitrary discretion, but may be 
controlled by the proper court if not reasonably exercised, unless an 
absolute discretion is clearly conferred by the declaration of trust. 


History: En. Sec. 3022, Civ. C. 1895; 
re-en. Sec. 5401, Rev. C. 1907; re-en. Sec. 
7916, R. C. M. 1921. Cal. Civ. C. Sec. 2269. 
Field Civ. C. Sec. 1204. 


7917. 


Indemnification of trustee. 


References 
Stagg v. Stagg, 90 M 180, 189, 300 P 539. 


A trustee is entitled to the repay- 


ment, out of the trust property, of all expenses actually and properly 
incurred by him in the performance of his trust. He is entitled to the 


repayment of even unlawful expenditures, 


actual benefit to the estate. 


History: En. Sec. 3030, Civ. C. 1895; 


re-en. Sec. 5402, Rev. C. 1907; re-en. Sec. 
7917, R. ©. M. 1921. Cal. Civ. C. Sec. 2273. 


Field Civ. C. Sec. 1205. 


if they were productive of 


Operation and Effect 


The rule that an executor is entitled to 
legal interest on necessary advances made 
in good faith when beneficial to the es- 
tate, applies where he borrows money for 


880 


Ch. 147, 148 TRUSTS FOR THIRD PERSONS 7918-7923 


the purpose of paying taxes on estate In re Kelley’s Estate, 91 M 98, 104, 5 P 
property without previous court order. 2d 559. 


7918. Compensation of trustee. When a declaration of trust is silent 
upon the subject of compensation, the trustee is entitled to the same 
compensation as an executor. If it specifies the amount of his compensation, 
he is entitled to the amount thus specified, and no more. If it directs 
that he shall be allowed a compensation, but does not specify the rate or 
amount, he is entitled to such compensation as may be reasonable under 
the circumstances. 


History: En. Sec. 3031, Civ. C. 1895; re-en. Sec. 5403, Rev. C. 1907; re-en. Sec. 7918, 
R. C. M. 1921. Cal. Civ. C. Sec. 2274. Field Civ. C. Sec. 1206. 


7919. Involuntary trustee. An involuntary trustee, who becomes such 
through his own fault, has none of the rights mentioned in the two pre- 
ceding sections. 


History: En. Sec. 3032, Civ. C. 1895; re-en. Sec. 5404, Rev. C. 1907; re-en. Sec. 7919, 
R. C. M. 1921. Cal. Civ. C. Sec. 2275. Field Civ. C: Sec. 1207. 


CHAPTER 148 


TRUSTS FOR THE BENEFIT OF THIRD PERSONS—TERMINATION 
AND SUCCESSION 
Section 7920. Trust—how extinguished. 
7921. Not revocable. 
7922. Trustee’s office—how vacated. 
7923. 'Trustee—how discharged. 
7924. Removal by district court. 
7925. Vacant trusteeship filled by court. 
7926. Survivorship between cotrustees. 
7927. District court to appoint trustees, when. 


7920. Trust—how extinguished. A trust is extinguished by the entire 
fulfilment of its object, or by such object becoming impossible or unlawful. 


History: En. Sec. 3040, Civ. C. 1895; re-en. Sec. 5405, Rev. C. 1907; re-en. Sec. 7920, 
R. C. M. 1921. Cal. Civ. C. Sec. 2279. Field Civ. C. Sec. 1208. 


7921. Not revocable. A trust cannot be revoked by the trustor after 
its acceptance, actual or presumed, by the trustee and beneficiaries, except 
by the consent of all the beneficiaries, unless the declaration of trust 
reserves a power of revocation to the trustor, and in that case the power 
must be strictly pursued. 

History: En. Sec. 3041, Civ. C. 1895; re-en. Sec. 5406, Rev. C. 1907; re-en. Sec. 7921, 
R. C. M. 1921. Cal. Civ. C. Sec. 2280. Field Civ. C. Sec. 1209. 

7922. Trustee’s.office—how vacated. The office of a trustee is vacated: 

1. By his death; or, 

2. By his discharge. 

History: En. Sec. 3042, Civ. C. 1895; re-en. Sec. 5407, Rev. C. 1907; re-en. Sec. 7922, 
R. C. M. 1921. Cal. Civ. C. Sec. 2281: Field Civ. C. Sec. 1210. 

7923. Trustee—how discharged. A trustee can be discharged from 
his trust only as follows: 

1. By the extinetion of the trust; 

2. By the completion of his duties under the trust; 

3. By such means as may be prescribed by the declaration of trust; 
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4. By the consent of the beneficiary, if he had capacity to contract; 
5. By the judgment of a competent tribunal, in a direct proceeding for 
that purpose, that he is of unsound mind; or, 


6. By the district court. 

History: En. Sec. 3043, Civ. C. 1895; 
re-en. Sec. 5408, Rev. C. 1907; re-en. Sec. 
7923, R. C. M. 1921. Cal. Civ. C. Sec. 2282. 
Field Civ. C. Sec. 1211. 


7924, Removal by district court. 


References 


Gilna v. Barker et al., 78 M 357, 365, 


254.P 174. 


The district court may remove any 


trustee who has violated or is unfit to execute the trust, or may accept the 


resignation of a trustee. 


History: En. Sec. 3044, Civ. C. 1895; re-en. Sec. 5409, Rev. C. 1907; re-en. Sec. 7924, 
R. C. M. 1921. Cal. Civ. C. Sec. 2283. Based on Field Civ. C. Sec. 1212. 


7925. Vacant trusteeship filled by court. The district court may 
appoint a trustee whenever there is a vacancy, and the declaration of trust 
does not provide a practicable method of appointment. 


History: En. Sec. 3050, Civ. C. 1895; 
re-en. Sec. 5410, Rev. C. 1907; re-en. Sec. 
7925, R. C. M. 1921. Cal. Civ. C. Sec. 2287. 
Based on Field Civ. C. Sec. 1213. 


Operation and Effect 


Where a mother upon her death-bed de- 
livered a quantity of jewelry to her daugh- 
ter-in-law with instruction to turn it over 


to her surviving husband to be in turn 
delivered to their sons when old enough 
to appreciate the gift, the result of the ~ 
transaction was the creation of a voluntary 
trust, which was not terminated by the 
death of the father before the trust was 
executed, the court in such a case having 
power to appoint a trustee to carry it out. 
Stagg v. Stagg, 90 M 180, 189, 300 P 539. 


7926. Survivorship between cotrustees. On the death, renunciation, 
or discharge of one of several cotrustees, the trust survives to the others. 


History: En. Sec. 3051, Civ. C. 1895; re-en. Sec. 5411, Rev. C. 1907; re-en. Sec. 7926, 
R. C. M. 1921. Cal. Civ. C. Sec. 2288. Field Civ. C. Sec. 1214. 


7927. District court to appoint trustees, when. When a trust exists 
without any appointed trustee, or where all the trustees renounee, die, or are 
discharged, the district court of the county where the trust property, or 
some portion thereof, is situated, must appoint another trustee, and direct 
the execution of the trust. The court may, in its discretion, appoint the 
original number, or any less number of trustees. 

History: En. Sec. 3052, Civ. C. 1895; re-en. Sec. 5412, Rev. C. 1907: re-en. Sec. 7927, 


R. C. M. 1921. Cal. Civ. C. Sec. 2289. Based on Field Civ. C. Sec. 1215. 
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Authority to be construed by its specific, rather than by its general, 
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7942. When ratification void. 
7943. Ratification not to work injury to third persons. 
7944, Rescission of ratification. 
7945. Measure of agent’s authority. 
7946. Actual authority defined. 
7947. Ostensible authority defined. 
7948. Agent’s authority as to persons having notice of restrictions. 
7949. Agent’s necessary authority. 
7950. Agent’s power to disobey instructions. 
7951. 
terms. 
7952. Exceptions to general authority. 
7953. What included in authority to sell personal property. 
7954. What included in authority to sell real property. 
7955. Authority of general agent to receive price of property. 
7956. Authority of special agent to receive price. ~ 


7928. Agency defined. An agent is one who represents another, called 
the principal, in dealings with third persons. Such representation is called 


agency. 

History: En. Sec. 3070, Civ. C. 1895; 
re-en. Sec. 5413, Rev. C. 1907; re-en. Sec. 
7928, R. C. M. 1921. Cal. Civ. C. Sec. 2295. 
Field Civ. C. Sec. 1216. 


7929. Who may appoint, and who may be an agent. 


References 

Cited or applied as section 5413, Revised 
Codes, in State v. Tuffs, 54 M 20, 25, 165 
P 1107; Butte Floral Co. v. Reed, 65 M 138, 
152, 211 P 325, 


Any person 


having capacity to contract may appoint an agent, and any person may 


be an agent. 


History: En. Sec. 3071, Civ. C. 1895; re-en. Sec. 5414, Rev. C. 1907; re-en. Sec. 7929; 
R. C. M. 1921. Cal. Civ. C. Sec. 2296. Field Civ. C. Sec. 1217. 


7930. Agents, general or special. 


transaction is called a special agent. 


History: En. Sec. 3072, Civ. C. 1895; 
re-en. Sec. 5415, Rev. C. 1907; re-en. Sec. 
7930, R. C. M. 1921. Cal. Civ. C. Sec. 2297. 
Field Civ. C. Sec. 1218. 


General Agent 


A local agent of a fire insurance com- 
pany who had authority to accept risks, 
issue policies and cancel the same, collect 
premiums and consent to assignments of 
policies and to a change of title on fore- 
closure, unrestricted or hedged about with 
limitations, will be held to have possessed 
the powers of a general agent of the in- 
surer. Baker v. Union Assur. Soc. of Lon- 
don, Ltd., 81 M 281, 295, 264 P 132. 

Special Agent 

One to whom a money order was given 
by another, with instructions to see if it 
was all right, and, if so, to get it cashed, 
was a special agent of the latter, within 
the meaning of this section. Moore v. 
Skyles, 33 M 135, 137, 82 P 799. 

A person dealing with a special agent is 
bound at his peril to ascertain the scope 
of the agent’s authority. Moore v. Skyles, 


7931. Agency, actual or ostensible. | 


ostensible. 


An agent for a particular act or 
All others are general agents. 


oo M 135, 138,82 PF 799; Schaeffer v. 
Mutual Benefit Life Ins. Co., 38 M 459, 
465, 100 P 225; Northwestern E. E. Co. v. 
Leighton et al., 66 M 529, 213 P 1094; 
Benema v. Union Cent. Life Ins. Co., 94 
M 138, 147, 21.P 2d 69. 

If a person, in negotiating for the pur- 
chase of land, deals with an agent whom 
he knows to be a special one, and makes 
a partial payment to him, which the agent 
has no right to receive, after which the 
deals falls through, the receipt of the 
agent for the money is not the receipt of 
the principal, and the payer cannot.recover 
such payment from the principal. Schaef- 
fer v. Mutual Benefit Life Ins. Co., 38 M 
459, 466, 100 P 225. 

Where one not in the general employ- 
ment of the owner of an automobile was 
directed by the latter to take the car to 
a prospective purchaser for the purpose 
of demonstration and then take it to the 
garage, he was the special agent of the 
owner for that and no other purpose. Sus- 
ser v. Delovage et al., 73 M 354, 359, 236 
P 1082. 


An agency is either actual or? 
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98 P.(2d) 386 | 


7932-7936 


History: En. Sec. 3073, Civ. C. 1895; 
re-en. Sec. 5416, Rev. C. 1907; re-en. Sec. 
7931, R. C. M. 1921. Cal. Civ. C. Sec. 2298. 
Field Civ. C. Sec. 1219. 
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References 

Cited or applied as section 3073, Civil 
Code, in Weidenaar v. New York Life Ins. 
Co., 86.M 592, 610, 94 PT. 


7932. Actual agency. An agency is actual when the agent is really 


employed by the principal. 

History: En. Sec. 3074, Civ. C. 1895; 
re-en. Sec. 5417, Rev. C. 1907; re-en. Sec. 
7932, R. C. M. 1921. Cal. Civ. C. Sec. 2299. 
Field Civ. C. Sec. 1220. 


7933. Ostensible agency. 


References 

Cited or applied as section 3074, Civil 
Code, in Weidenaar v. New York Life Ins. 
Co., 36 M 592, 610, 94 P 1. 


An agency is ostensible when the principal 


intentionally, or by want of ordinary.care, causes a third person to believe 
another to be his agent who is not really employed by him. 


History: En. Sec. 3075, Civ. C. 1895; 
re-en. Sec. 5418, Rev. C. 1907; re-en. Sec. 
7933, R. C. M. 1921. Cal. Civ. C. Sec. 2300. 
Field Civ. C. Sec. 1221. 


Operation and Effect 


To constitute one an ostensible agent, 
the party sought to be held as principal 
must, by reason of some act or want of 
ordinary care on his part, have led the 
other party to believe he was his agent, 
even though not actually employed by him. 
Hartt v. Jahn et al., 59. M 173, 182, 196 
P 153. 


Id. Held, that the facts that plaintiff, _ 


in a letter to a bank, inclosed with the 
deed, notes and mortgage to be executed 
by defendant, the supplemental contract 
between G. and defendant, that it was de- 
livered to him with the deed and that 


plaintiff did not thereafter repudiate the 
contract, did not, under the circumstances, 
amount to a holding out of G. as his agent 
so as to make it binding upon himself. 

Where one to whom another is indebted, 
by want of ordinary care, causes the debtor * 
to believe that a third person is his agent 
for the purpose of receiving payment, 
such latter is the ostensible agent of the 
creditor, and payment having been re- 
ceived by the agent, the principal is es- 
topped to disavow it. Millious v. Thomp- 
son, 94 M 110, 118, 20 P 2d 1060. 


References 


Cited or applied as section 3075, Civil 
Code, in Weidenaar v. New York Life Ins. 
Co., 36 M 592, 610, 94 P 1; Union Bank 
ete. Co. v. Lynn, 73 M 473, 479, 237 P 490; 
Arnold et al. v. Genzberger et al., 96 M 
358, 381, 31 P 2d 396. 


7934. What authority may be conferred. An agent may be authorized 
to do any acts which his principal might do, except those to which the 
latter is bound to give his personal attention. 

History: En. Sec. 3080, Civ. C. 1895; re-en. Sec. 5419, Rev. C. 1907; re-en. Sec. 7934, 


R. C. M. 1921. 


7935. Agent may perform acts required of principal by code. 


Cal. Civ. C. Sec. 2304. Field Civ. C. Sec. 1222. 


Every 


act which, according to this code, may be done by or to any person, may 
be done by or to the agent of such person for that purpose, unless a contrary 


intention clearly appears. 


History: En. Sec. 3081, Civ. C. 1895; re-en. Sec. 5420, Rev. C. 1907; re-en. Sec. 7935, 


R. C. M. 1921. 


7936. Agent cannot have authority to defraud principal. 


Cal. Civ. C. Sec. 2305. Field Civ. C. Sec. 1223. 


An agent 


can never have authority, either actual or ostensible, to do an act which 
is, and is known or suspected by the person with whom he deals, to be 


a fraud upon the principal. 


History: En. Sec. 3082, Civ. C. 1895; 
re-en. Sec. 5421, Rev. C. 1907; re-en. Sec. 
7936, R. C. M. 1921. Cal. Civ. C. Sec. 2306. 
Field Civ. C. Sec. 1224. 


Operation and Effect 


The general rule that knowledge of the 
agent is imputable to his principal has 


no application where the agent is acting 
in a dual capacity, as where he, though 
formally acting as such, is in reality acting 
in his own or another’s interest and ad- 
versely to his principal. Harrison State 
Bk. v. U.S. Fidelity & G.iCo., 94M 100, 
107, 22 P 2d 1061. 
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7937. Creation of agency. An agency may be created, and an authority 
may be conferred, by a precedent authorization or a subsequent ratification. 


History: En. Sec. 3083, Civ. C. 1895; 
re-en. Sec. 5422, Rev. C. 1907; re-en. Sec. 
7937, R. C. M. 1921. Cal. Civ. C. Sec. 2307. 
Field Civ. C. Sec. 1225. 

Operation and Effect 


An agreement between applicants for 


public lands, made by one of the parties 
for his wife and ratified by her, the pur- 
pose of the agreement being to stifle com- 
petition in bidding, is a fraud on the state 
and is not enforceable. State ex rel. Dan- 
aher v. Miller, 52 M 562, 568, 160 P 513. 


7938. Consideration unnecessary. A consideration is not necessary to 
make an authority, whether precedent or subsequent, binding upon the 


principal. 


History: En. Sec. 3084, Civ. C. 1895; re-en. Sec. 5423, Rev. C. 1907; re-en. Sec. 7938, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 2308. Field Civ. C. Sec. 1226. 


7939. Form of authority. An oral authorization is sufficient for any op (2d) 202, 


purpose, except that an authority to enter into a contract required by law ”% 


to be in writing can only be given by an instrument in writing. 


History: En. Sec. 3085, Civ. C. 1895; 
re-en. Sec. 5424, Rev. C. 1907; re-en. Sec. 
7939, R. C. M. 1921. Cal. Civ. C. Sec. 2309. 
Based on Field Civ. C. Sec. 1227. 


Operation and Effect 


The authority of an agent to contract 
to sell land before the adoption of this 
section was not required to be in writing, 
and could be shown by oral testimony, or 
any evidence tending to prove agency. 
Cobban v. Hecklen, 27 M 245, 257, 70 P 
805. 


7940. Ratification of agent’s act. 


References 


Cited or applied as section 3085, Civil | 
Code, in Case v. Kramer, 34 M 142, 149, 
85 P 878; Lindsley v. MeGrath, 34 M 564, 
569, 87 P 961; as section 5224, Revised 
Codes, in Edwards v. Plains Light & Water 
Co., 49 M. 535, 545, 143 P 962; Hartt v. 
Jahn et al., 59 M 173, 181, 196 P 153; Sun- 
burst Oil & Gas Co. v. Neville et al., 79 M 
550, 562, 257 P 1016. 


A ratification can be made only in 


the manner that would have been necessary to confer an original authority 
for the act ratified, or where an oral authorization would suffice, by 
accepting or restraining the benefit of the act, with notice thereof. 


History: En. Sec. 3086, Civ. C. 1895; 
re-en. Sec. 5425, Rev. C. 1907; re-en. Sec. 
7940, R. C. M. 1921. Cal. Civ. C. Sec. 2310. 
Field Civ. C. Sec. 1228. 


Operation and Effect 


To constitute ratification of an agent’s 
act, there must be an acceptance by the 
principal of the results of the act with an 
intent to ratify and with full knowledge 
of all the material circumstances. Pew v. 
McLeish, 62 M 427, 440, 205 P 235. 

Id. In an action to recover for lumber 
furnished in the erection of a building 
the purchase of which was claimed by 
plaintiff to have been ratified by the de- 
fendant owner, by his subsequent promise 
to pay for it if it had actually been de- 
livered, evidence tending to show ratifi- 
cation held insufficient to meet the re- 
quirements of the rule above. 

Before a principal may be said to have 
ratified an unauthorized act of his agent, 
it must be shown that the former accepted 
the results of the act of the latter with 
the intent to ratify and with full knowl- 
edge of all the material circumstances. 


Outlook F. E. Co. v. American S. Co., 70 M 
8, Lt cco Re Oo; 

Id. In an action by an elevator com- 
pany against its former manager and his 
surety to recover for funds misappropri- 
ated by him in grain gambling transac- 
tions, refusal of the court to submit the 
question of ratification of the manager’s 
acts by the company was proper, where it 
appeared that the gambling transactions 
were carried on with a commission house 
in Minneapolis under fictitious names 
which made reports to the manager so 
drawn as to conceal their real character, 
and that the directors of the company did 
not know of their existence until after the 
termination of the manager’s employment 
who had informed them that he was not 
gambling. 

A principal who, with knowledge, ac- 
cepts the benefits of a transaction con- 
ducted by an assumed agent, is deemed to 
have ratified it in toto. Bell v. Grimstad, 
82 M 185, 196, 266 P 394. 


Id. Where a principal accepts a con- 
tract made by his agent he takes it as the 
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agent made it and subject to all equities 
and defenses arising out of the conditions 
thereof, and the means and instrumentali- 
ties by which the agent procured it, even 
though the agent acted without authority 
or in excess of his powers. 


References 
Cited or applied as section 3086, Civil 


7941, 
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Code, in Cobban v. Hecklen, 27 M 245, 258, 
70 P 805; Weidenaar v. New York Life 
Ins. Co., 36 M 592, 616, 94 P 1; as section 
5425, Revised Codes, in Koerner v. North- 
ern Pacific Ry. Co., 56 M 511, 520, 186 P 
337; Arnold et al. v. Genzberger et al., 96 
M 358, 387, 31 P 2d 396. 


Ratification of part of an 


indivisible transaction is a ratification of the whole. 


History: En. Sec. 3087, Civ. C. 1895; 
re-en. Sec. 5426, Rev. C. 1907; re-en. Sec. 
7941, R. C. M. 1921. Cal. Civ. C. Sec. 2311. 
Field Civ. C. Sec. 1229. 


Operation and Effect 


Where at the solicitation of the agent 
of a bank defendant executed a promissory 
note, transferred personal property as col- 
lateral, and then entered into a. written 
agreement with the agent that the maker 
should not be held liable on the note, the 
three contracts constituted but a single 
transaction, by accepting the benefits flow- 
ing from a portion of which the bank, 
under this section, ratified the. whole 
thereof and was not in a position to assert 
that in agreeing to relieve defendant 


from liability on the note the agent ex- 
ceeded his authority. United States Nat. 
Bank v. Chappell, 71 M 553, 569, 230 P 
1084. 

Where a manufacturer accepts a con- 
tract containing ambiguous terms executed 
by his agent for the sale of goods and acts 
upon it by shipping them to the dealer, 
he is not in position to urge that the agent 
was without authority to make it; ratifi- 
cation by him of a part of an indivisible 
contract is ratification of the whole. New 
Home Sewing M. Co. v. Songer et al., 91 M 
127, 08, 7 PP 2d) 238: 

If a principal ratifies a part of his 
agent’s unauthorized act, he ratifies it in 
its entirety. Arnold et al. v. Genzberger 
et al., 96 M 358, 379, 31 P 2d 396. 


7942. When ratification void. A ratification is not valid unless, at the 
time of ratifying the act done, the a has power to confer authority 


for such an act. 


History: En. Sec. 3088, Civ. C. 1895; 
re-en. Sec. 5427, Rev. C. 1907; re-en. Sec. 
7942, R. C. M. 1921. Cal. Civ. C. Sec. 2312. 
Field Civ. C. Sec. 1230. 


Operation and Effect 


A county, not having authority to em- 
power its treasurer to make a_ general 
deposit of its funds without requiring 
security as provided by statute, cannot 
ratify the treasurer’s wrongful act in doing 
so. Yellowstone Co. v. First Trust & Sav- 
ings Bank, 46 M 439, 451, 128 P 596. 


7943. Ratification not to work injury to third persons. 


A contract between promoters under the 
terms of which one of them agreed to sell, 
at par, less a certain commission, ex- 
penses, etc., shares of stock to be issued 
by a corporation after its organization 
did not ipso facto by its incorporation 
become the contract of the company, since, 
to bind it, formal action by its board of 
directors looking to its assumption or 
adoption was necessary, and a corporation 
cannot be bound by contracts made in its 
behalf before it comes into existence. 
Kirkup v. Anaconda Amusement Co., 59 
M 469, 478, 197 P 1005. 


No unauthor- 


ized act can be made valid, retroactively, to the prejudice of third persons, 


without their consent. 


History: En. Sec. 3089, Civ. C. 1895; 
re-en. Sec. 5428, Rev. C. 1907; re-en. Sec. 
7943, R. C. M. 1921. Cal. Civ. C. Sec. 2313. 
Field Civ. C. Sec. 1231. 


References 

Kirkup v. Anaconda Amusement Co., 59 
M 469, 478, 197 P 1005; Corey v. Sunburst 
Oil & Gas Co., 72 M 383, 398, 233 P 909. 


7944. Rescission of ratification. A ratification may be rescinded when 
made without such consent as is required in a contract, or with an imperfect 
knowledge of the material facts of the transaction ratified, but not otherwise. 


History: En, Sec. 3090, Civ. C. 1895; re-en. Sec. 5429, Rev. C. 1907; re-en. Sec. 7944, 
R. C. M. 1921. Cal. Civ. C. Sec. 2314. Field Civ. C. Sec. 1232. 
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Operation and Effect 


By the terms of this section it is essen- 
tial, in order that the ratification of an 
unauthorized act of an agent be valid, that 
the principal have full knowledge of all 
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71945-7947 


material facts relative to the transac- 
tion, at the time of the ratification. First 
State Bank of Hilger v. Lang, 55 M 146, 
157, 174 P 597. 


7945. Measure of agent’s authority. An agent has such authority as 
the principal actually or ostensibly confers upon him. 


History: En. Sec. 3091, Civ. C. 1895; 
re-en. Sec. 5430, Rev. C. 1907; re-en. Sec. 
7945, R. C. M. 1921. Cal. Civ. C. Sec. 2315. 
Field Civ. C. Sec. 1233. 


Operation and Effect 


It is not essential to the existence of the 
relationship of principal and agent that 
the agent be clothed with authority to 
incur obligations in the name of the prin- 
cipal. State v. Tuffs, 54 M 20, 26, 165 
PA1L07: 

Where the certificate of authority of a 
local fire insurance agent did not show 
that the agent was empowered to waive 
notice and proof of loss, and there was no 


proof of ostensible authority in him so to 


do, the agent was without authority to 
waive the conditions. Careve v. Phoenix 
Insurance Co., 67 M 236, 243, 215 P 235, 

References 

Cited or applied as section 3091, Civil 
Code, in Kennedy v. The Grand Fraternity, 
36 M 325, 342, 92 P 971; Weidenaar v. 
New York Life Ins. Co., 36 M 592, 610, 94 
P 1; as section 5430, Revised Codes, in 
First State Bank of Hilger v. Lang, 55 M 
146, 155, 174 P 597; Butte Floral Co. v. 
Reed, 65 M 138, 152, 211 P 325; Eastman 
Kodak Co. v. Sibley et al., 72 M 338, 343, 
233 P 613; Bell v. Grimstad, 82 M 185, 
196, 266 P 394, 


7946. Actual authority defined. Actual authority is such as the 
principal intentionally confers upon the agent, or intentionally, or by want 
of ordinary care, allows the agent to believe himself to possess. 


History: En. Sec. 3092, Civ. C. 1895; 
re-en. Sec. 5431, Rev. C. 1907; re-en. Sec. 
7946, R. C. M. 1921. Cal. Civ. C. Sec. 2316. 
Field Civ. C. Sec. 1234. 


References 


Cited or applied as section 3092, Civil 
Code, in Kennedy v. The Grand Fraternity, 
36 M 325, 342, 92 P 971; Weidenaar v. 
New York Life Ins. Co., 36 M 592, 610, 
94. P 1; Careve v. Phoenix Insurance Co., 
67 M 236, 248, 215 P 235. 


7945 
121 P.(2d) 987 
| 


1947. Ostensible authority defined. Ostensible authority is such as a 7947 
principal, intentionally or by want of ordinary care, causes or allows a 
third person to believe the agent to possess. 


History: En. Sec. 3093, Civ. C. 1895; 
re-en. Sec. 5432, Rev. C. 1907; re-en. Sec. 
7947, R. C. M. 1921. Cal. Civ. C. Sec. 2317. 
Field Civ. C. Sec. 1235. 


Operation and Effect 


To constitute one an ostensible agent, 
the party sought to be held as principal 
must, by reason of some act or want of 
ordinary care on his part, have led the 
other party to believe he was his agent, 
even though not actually employed by him. 
Hartt v. Jahn et al., 59 M 173, 182, 196 P 
153. 

Where a person is shown to have been 
the agent of another in a particular busi- 
ness, and continues to act within the ap- 
parent scope of his prior authority, it will 
be presumed that his authority still con- 
tinues and his acts will bind his former 
principal even though the agent’s author- 
ity has been revoked, if the persons deal- 
ing with him had no notice of the revoca- 


tion and relied upon the continued ex- 
istence of his agency. Hastman Kodak Co. 
v. Sibley et al., 72 M 338, 348, 233 P 613. 

The president of a corporation is charge- 
able with knowledge of the extent of the 
authority of its secretary and therefore 
may not rely upon ostensible authority in 
the latter to enter into a contract with 
him (the president) for the performance 
of an act in behalf of the corporation 
which he knew the secretary had no power 
to make.. Stanton v. Occidental Life Ins. 
Co. et al., 81 M 44, 59, 261 P 620. 

Under the doctrine of ostensible author- 
ity (this section), where a principal makes 
it possible by his conduct for his agent 
to inflict injury upon a third person who 
dealt with him in good faith under his 
apparent authority, he is bound by the 
acts of the agent and estopped from de- 
nying the authority of the latter to act. 
Lindblom vy. Employers’ ete. Assur. Corp., 
88 M 488, 500, 295 P 1007. 
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References 


Cited or applied as section 3093, Civil 
Code, in Case v. Kramer, 34 M 142, 150, 
85 P 878; Kennedy v. The Grand Fra- 
ternity, 36 M 325, 343, 92 P 971; Weide- 
naar v. New York Life Ins. Co., 36 M 
592, 610, 94 P 1; as section 5432, Revised 
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Codes, in First State Bank of Hilger v. 
Lang, 55 M 146, 155, 174 P 597; Mayfield 
v. Montana Life Ins. Co., 62 M 535, 545, 
205 P 669; Mahoney Brothers v. Hansen 
Packing Co., 67 M 120, 123, 215 P 506; 
Careve v. Phoenix Insurance Co., 67 M 
236, 243, 215 P 235; Bell v. Grimstad, 82 
M 185, 196, 266 P 394. 


7948. Agent’s authority as to persons having notice of restrictions 


upon it. 


Every agent has actually such authority as is defined by sections. 


7928 to 7980 of this code, unless specially deprived thereof by his principal, 
and has even then such authority ostensibly, except as to persons who have 
actual or constructive notice of the restriction upon his authority. 


History: En. Sec. 3094, Civ. ©. 1895; 
re-en. Sec. 5433, Rev. C. 1907; re-en. Sec. 
7948, R. C. M. 1921. Cal. Civ. C. Sec. 2318. 
Field Civ. C. Sec. 1236. 


Operation and Effect 


A person who brings suit to recover 
money paid on a life insurance premium 
note, given before the rejecting of his 
application, must be charged with con- 


structive notice of the restriction placed 
upon the authority of the insurance agent, 
where, by the use of reasonable diligence, 
such authority could have been ascer- 
tained. Weidenaar v. New York Life Ins. 
Co., 36, M592, 616, 94 P\1, 


References 


Careve v. Phoenix Insurance Co., 67 M 
236, 248, 215 P 235. 


7949. Agent’s necessary authority. An agent has authority: 
1. To do everything necessary and proper and usual, in the ordinary 
course of business, for effecting the purpose of his agency; and, 


2. To make a representation respecting any matter of fact, not including 
the terms of his authority, but upon-which his right to use his authority 
depends, and the truth of which cannot be determined by the use of 
reasonable diligence on the part of the person to whom the representation 
is made. 

History: En. Sec. 3095, Civ. C. 1895; 
re-en. Sec. 5434, Rev. C. 1907; re-en. Sec. 


7949, R. C. M. 1921. Cal. Civ. C. Sec. 2319. 
Field Civ. C. Sec. 1237. 


Operation and Effect 

An agent has authority “to do every- 
thing necessary and proper and usual, in 
the ordinary course of business, for effect- 
ing the purpose of his agency.” Commercial 


Credit Co. v. Blair, 84°: M 314, 320, 275 P 
748. 

References 

Cited or applied as section 3095, Civil 
Code, in Case v. Kramer, 34 M 142, 150, 
85 P 878; Weidenaar. v. New York Life 
Ins. Co., 36 M 592, 611, 94 P 1; Mahoney 
Brothers v. Hansen Packing Co., 67 M 120, 
123, 215 P 506. | 

7950. Agent’s power to disobey instructions. An agent has power to 

disobey instructions in dealing with the subject of the agency in cases 
where it is clearly for the interest of his principal that he should do so, 
and there is not time to communicate with the principal. 


History: En. Sec. 3096, Civ. C. 1895; re-en. Sec. 5435, Rev. C. 1907; re-en. Sec. 7950, 
R. C. M. 1921. Cal. Civ. C. Sec. 2320. Field Civ. C. Sec. 1238. 


7951. Authority to be construed by its specific, rather than by its 
general, terms. When an authority is given partly in general and partly 
in specific terms, the general authority gives no higher powers than those 
specifically mentioned. 


History: En. Sec. 3097, Civ. C. 1895; re-en. Sec. 5436, Rev. C. 1907; re-en. Sec. 7951, 
R. C. M. 1921. Cal. Civ. C. Sec. 2321. Field Civ. C. Sec. 1239. 


7952. Exceptions to general authority. An authority expressed im 
general terms, however broad, does not authorize an agent: 
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1. To act in his own name, unless it is the usual course of business 
to do so; 
2. To define the scope of his agency; or, 
3. To do any act which a trustee is forbidden to do by sections 7888 
to 7899 of this code. 
History: En. Sec. 3098, Civ. C. 1895; cipal by chicane and misrepresentation. 
re-en. Sec. 5437, Rev. C. 1907; re-en. Sec. Middlefork Cattle Co. v. Todd, 49 M 259, 


7952, R. C. M. 1921. Cal. Civ. C. Sec. 2322. 262, 141 P 641. 
Field Civ. C. Sec. 1240. References 


Operation and Effect Crowley et al. v. Rorvig, 61 M 245, 262, 
Common honesty denies to an agent the 203 P 496. 
right to: profit at the expense of his prin- 


7953. What included in authority to sell personal property. An 
authority to sell personal property includes authority to warrant the title 
of the principal, and the quantity and quality of the property. 


History: En. Sec. 3099, Civ. C. 1895; re-en. Sec. 5438, Rev. C. 1907; re-en. Sec. 7953, 
R. C. M. 1921. Cal. Civ. C. Sec. 2323. Field Civ. C. Sec. 1241. 


7954. What included in authority to sell real property. An authority 
to sell and convey real property includes authority to give the usual 
covenants of warranty. 


History: En. Sec. 3100, Civ. C. 1895; re-en: Sec. 5439, Rev. C. 1907; re-en. Sec. 7954, 
R. C. M. 1921. Cal. Civ. C. Sec. 2324. Field Civ. C. Sec. 1242. 


7955. Authority of general agent to receive price of property. A 
general agent to sell, who is entrusted by the principal with the possession 
of the thing sold, has authority to receive the price. 


History: En. Sec. 3101, Civ. C. 1895; re-en. Sec. 5440, Rev. C. 1907; re-en. Sec. 7955, 
R. C. M. 1921. Cal. Civ. C. Sec. 2325. Field Civ. C. Sec. 1243. 


7956. Authority of special agent to receive price. A special agent to 
sell has authority to receive the price on delivery of the thing sold, but 
not afterwards. 


History: En. Sec. 3102, Civ. C. 1895; References 
re-en, Sec. 5441, Rev. C. 1907; re-en. Sec. Cited or applied as section 5441, Revised 
7956, R. C. M. 1921. Cal. Civ. C. Sec. 2826. (Codes, in Schaeffer v. Mutual Benefit Life 
Field Civ. C. Sec. 1244. Ins. Co., 38 M 459, 466, 100 P 225. 


CHAPTER 150 


MUTUAL OBLIGATIONS BETWEEN PRINCIPALS, AGENTS 
AND THIRD PERSONS 


Section 7957. Principal—how affected by acts of agent within the scope of his 

authority. 

7958. Principal—when bound by incomplete execution of authority. 

7959. Notice to agent—when notice to principal. 

7960. Obligation of principal when agent exceeds his authority. 

7961. For acts done under a mere ostensible authority. 

7962. When exclusive credit is given to agent. 

7963. Rights of person who deals with agent without knowledge of agency. 

7964. Instrument intended to bind principal does bind him. 

7965. Principal’s responsibility for agent’s negligence or omission. 

7966. Principal’s responsibility for wrongs wilfully committed by the agent. 

7967. Warranty of authority. 

7968. Agent’s responsibility to third persons. 

7969. Obligation of agent to surrender to third person property received for 
principal. 

7970. Ageney not having capacity to contract. 
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7957. Principal—how affected by acts of agent within the scope of 
his authority. An agent represents his principal for all purposes within 
the scope of his actual or ostensible authority, and all the rights and 
liabilities which would accrue to the agent from transactions: within such 


limit, if they had been entered into on his own account, acerue to the 


principal. 

History: En. Sec. 3110, Civ. C. 1895; 
re-en. Sec. 5442, Rev. C. 1907; re-en. Sec. 
7957, R. C. M. 1921. Cal. Civ. C. Sec. 2330. 
Field Civ. C. Sec. 1245. 


Operation and Effect 


Where an automobile dealer’s chauffeur, 
demonstrating a car for his employer, ac- 
ceded to the request of the prospective 
buyer and permitted the buyer’s daughter 
to drive the car, accompanied by the 
chauffeur, who lost control, the chauffeur, 
who then took hold of the wheel and 
steered the car upon the sidewalk, striking 
a pedestrian, was acting within the scope 
of his employment, rendering the employer 
liable for the injuries suffered by the 
pedestrian. Hoffman vy. Roehl et al., 61 M 
290, 297, 203 P 349, 

Where the agency of one who was in- 
strumental in making a sale of land was 
admitted by the seller (plaintiff), who 
made no contention that it had ever been 
terminated, the evidence on the contrary 


showing that such agent continued making 
sales of land for his principal in the same 
vicinity, the presumption obtains that the 
agency was still in being at a time there- 
after when defendant notified the agent 
to so construct a ditch that water could be 
brought upon the land as agreed in the 
contract, and written notice to the agent 
was notice to the principal. Healy v. 
Ginoff et al., 69 M 116, 131, 220 P 539. 

The rule that a principal is presumed 
to have notice of that of which the agent 
has notice and ought in good faith and 
the exercise of ordinary care to communti- 
cate to his principal, as applied to client 
(principal) and attorney (agent) does not 
pertain to facts acquired prior to the em- 
ployment of the attorney or in the transac- 
tion of business for another client. Han- 
sen et al. v. Johnson et al., 90 M 597, 608, 
4 P 2d 1088. 


References 


Nelson v. Stukey, 89 M 277, 295, 300 P 
287. 


7958. Principal—when bound by incomplete execution of authority. 


A principal is bound by an incomplete execution of an authority when it 
is consistent with the whole purpose and scope thereof, but not otherwise. 


History: En. Sec. 3111, Civ. C. 1895; re-en. Sec. 5443, Rev. C. 1907; re-en. Sec. 7958, 
R. C. M. 1921. Cal. Civ. C. Sec. 2331. Field Civ. C. Sec. 1246. 


7959. Notice to agent—when notice to principal. As against a prin- 
cipal, both principal and agent are deemed to have notice of whatever 
either has notice of, and ought, in good faith and the exercise of ordinary 


eare and diligence, to communicate to the other. 


History: En. Sec. 3112, Civ. C. 1895; 
re-en. Sec. 5444, Rev. C. 1907; re-en. Sec. 
7959, R. C. M. 1921. Cal. Civ. C. Sec. 2332. 
Field Civ. C. Sec. 1247. 


Operation and Effect 


One who joins, through an agent, in the 
redemption of property sold at a judicial 
sale, is charged with all the knowledge 
that the agent possesses concerning the 
matter. Coombs v. Barker, 31 M 526, 560, 
10251. 

Under this section, plaintiff corporation 
must be deemed to have had notice of the 
facts known to its manager in entering 
into an agreement whereby its debtor was 
released from liabilities by his assignment 
for the benefit of creditors, and its volun- 
tary acceptance of the benefits of the 
transaction was equivalent to a consent to 
it. Stone-Ordean-Wells Co. v. Anderson et 
al., 66 M 64, 69, 212 P 853. 


Where the agency of one who was in- 
strumental in making a sale of land was 
admitted by the seller (plaintiff), who 
made no contention that it had ever been 
terminated, the evidence on the contrary 
showing that such agent continued making 
sales of land for his principal in the same 
vicinity, the presumption obtains that the . 
agency was still in being at a time there- 
after when defendant notified the agent 
to so construct a ditch that water could 
be brought upon the land as agreed in the 
contract, and written notice to the agent 
was notice to the principal. Healy. v. 
Ginoff et al., 69 M 116, 131, 220 P 539. 


Where the agent of a fire insurance 
company knew, before writing a policy, 
that the property in question was mort- 
gaged and that foreclosure proceedings 
were pending, and thereafter knew of its 
sale and that the insured was to remain 
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in possession during the period of redemp- 
tion, and upon inquiry by the latter as- 
sured him that the policy was all right 
without an indorsement relative to the sale, 
his knowledge was imputable to his prin- 
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7960-7965 


recover for loss under it, the insurer must 
be held to have waived the condition rela- 
tive to change of title without its consent. 
Baker v. Union Assur. Soc. of London, 
Ltd., 81 M 281, 296, 264 P 132. 


cipal, and in an action on the policy to 


7960. Obligation of principal when agent exceeds his authority. When 
an agent exceeds his authority, his principal is bound by his authorized 
acts so far only as they can be plainly separated from those which are 
unauthorized. 


History: En. Sec. 3113, Civ. C. 1895; re-en. Sec. 5445, Rev. C. 1907; re-en. Sec. 7960, 
R. C. M. 1921. Cal. Civ. C. Sec. 2333. Field Civ. C. Sec. 1248. 


7961. For acts done under a mere ostensible authority. A principal 
is bound by acts of his agent, under a merely ostensible authority, to those 
persons only who have in good faith, and without ordinary negligence, 
ineurred a liability or parted with value upon the faith thereof. 


History: En. Sec. 3114, Civ. C. 1895; 
re-en. Sec. 5446, Rev. C. 1907; re-en. Sec. 
7961, R. C. M. 1921. Cal. Civ. C. Sec. 2334. 
Field Civ. C. Sec. 1249. 


References 
Cited or applied as section 3114, Civil 
Code, in Weidenaar v. New York Life Ins. 
Cof7 86262002 7611) 94 Pol; Healy Cv. 
Ginoff et al. 69 M 116, 131, 220 P 539. 
7962. When exclusive credit is given to agent. If exclusive credit is 
given to an agent by the person dealing with him, his principal is 
exonerated by payment or other satisfaction made by him to his agent 
in good faith, before receiving notice of the creditor’s election to hold him 
responsible. 


History: En. Sec. 3115, Civ. C. 1895; re-en. Sec. 5447, Rev. C. 1907; re-en. Sec. 7962, 
R. C. M. 1921. Cal. Civ. C. Sec. 2335. Field Civ. C. Sec. 1250. 


7963. Rights of person who deals with agent without knowledge of 
agency. One who deals with an agent without knowing or having reason 
to believe that the agent acts as such in the transaction, may set off against 
any claim of the principal arising out of the same, all claims which he 
might have set off against the agent before notice of the agency. 


History: En. Sec. 3116, Civ. C. 1895; re-en Sec. 5448, Rev. C. 1907; re-en. Sec. 7963, 
R. C. M. 1921. Cal. Civ. C. Sec. 2336. Field Civ. C. Sec. 1251. 


7964. Instrument intended to bind principal does bind him. An instru- 
ment within the scope of his authority, by which an agent intends to bind 
his principal, does bind him if such intent is plainly inferable from the 
instrument itself. 


History: En. Sec. 3117, Civ. C. 1895; tion of three shares for which the holders 


re-en. Sec. 5449, Rev. C. 1907; re-en. Sec. 
7964, R. C. M. 1921. Cal. Civ. C. Sec. 2337. 
Field Civ. C. Sec. 1252. 


Operation and Effect 


Where the evidence showed that it was 
the intention of the president of a corpo- 
ration the stock of which, with the excep- 


paid nothing, was owned by himself, to 
bind the company by letters written by 
him personally and relied on by plaintiff, 
it became bound as fully as if a formal 
contract had thereafter been executed in 
his name. Edwards v. Plains Light & Wa- 
ter Co., 49 M 535, 544, 143 P 962. 


7961 
71 P (2d) 894 


Mont......- 


7965. Principal’s responsibility for agent’s negligence or omission. 796 


Unless required by or under the authority of law to employ that particular 
agent, a principal is responsible to third persons for the negligence of his 
agent in the transaction of the business of the agency, including wrongful 
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180 P. (2) 256 
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966 
120 P. (2) 256. 
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acts committed by such agent in and as a part of the transaction of such 


business, 
principal. 

History: En. Sec. 3118, Civ. C. 1895; 
re-en. Sec. 5450, Rev. C. 1907; re-en. Sec. 
7965, R. C. M. 1921. Cal. Civ. C. Sec. 2338. 
Field Civ. C. Sec. 1253. 


Operation and Effect 


Where an automobile dealer’s chauffeur, 
demonstrating a car for his employer, ac- 
ceded to the request of the prospective 
buyer and permitted the buyer’s daughter 
to drive the car, accompanied by the chauf- 


and for his wilful omission to fulfil the obligations of the 


feur, who lost control, the chauffeur, who 
then took hold of the wheel and steered 
the car upon the sidewalk, striking a 
pedestrian, was acting within the scope of 
his employment, rendering the employer 
liable for the injuries suffered by the 
pedestrian. Hoffman v. Roehl et al. 61 
M 290, 297, 203 P 349, 


References 


Harrington v. H. D. Lee Mercantile Co., 
97 M 40, 59, 33 P 2d 553. 


7966. Principal’s responsibility for wrongs wilfully committed by the 


agent. 


A principal is responsible for no other wrongs committed by his 


agent than those mentioned in the last section, unless he has authorized 
or ratified them, even though they are committed while the agent is 


engaged in his service. 


History: En. Sec. 3119, Civ. C. 1895; 
re-en. Sec. 5451, Rev. C. 1907; re-en. Sec. 
7966, R. C. M. 1921. Cal. Civ. C. Sec. 2339. 
Field Civ. C. Sec. 1254. 


References 


Harrington v. H. D. Lee Mercantile Co., 
97 M 40, 61, 33 P 2d 553. 


7967. Warranty of authority. One who assumes to act as an agent 
thereby warrants, to all who deal with him in that capacity, that he has 


the authority which he assumes. 


History: En. Sec. 3130, Civ. C. 1895; re-en. Sec. 5452, Rev. C. 1907; re-en. Sec. 7967, 


R. C. M. 1921. 


7968. Agent’s responsibility to third persons. 


Cal. Civ. C. Sec. 2342. Field Civ. C. Sec. 1255. 


One who assumes to 


act as an agent is responsible to third persons as a principal for his acts in 
the course of his agency, in any of the following cases, and in no other: 
1. When, with his consent, credit is given to him personally in a trans- 


action ; 


2. When he enters into a wiiier contract in the name of his principal, 
without believing, in good faith, that he has authority to do so; or, 
3. When his acts are wrongful in their nature. 


History: En. Sec. 3131, Civ. C. 1895; 
re-en. Sec. 5453, Rev. C. 1907; re-en. Sec. 
7968, R. C. M. 1921. Cal. Civ. C. Sec. 2343. 
Field Civ. C. Sec. 1256. 


Operation and Effect 


An agent is not personally liable on a 
contract entered into by him on behalf of 
his principal if he disclosed the identity 
of the latter and made the engagement for 
him. This section embodies in principle 
the same rule. Farr v. Stein, 54 M 529, 


531, 172 P 135. 


Where plaintiffs, in their suit to fore- 
close a mechaniec’s lien proceeded upon the 
theory that one of the three defendants 
was the agent of the other two (owners 
of the property), and the agent was not. 
shown to have done anything to make him- 
self personally liable (this section) for the 
work done, entry of judgment against him 
was error. Arnold et al. v. Genzberger 
et al., 96 M 358, 371, 31 P 2d 396. 


7969. Obligation of agent to surrender to third person property received 


for principal. 


If an agent receives anything for the benefit of his principal, 


to the possession of which another person is entitled, he must, on demand, 
surrender it to such person, or so much of it as he has under his control 
at the time of demand, on being indemnified for any advance which he 
has made to his principal, in good faith, on account of the same; and 
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is responsible therefor, if, after notice to the owner, he delivers it to his 


principal. 


History: En. Sec. 3132, Civ. C. 1895; re-en Sec. 5454, Rev. C. 1907; re-en. Sec. 7969, 


R. C. M. 1921. 


7970. Agency not having capacity to contract. 


Cal. Civ. C. Sec. 2344. Field Civ. C. Sec. 1257. 


The provisions of the 


three preceding sections are subject to the proyisions of sections 5673 to 


5687 of this code. 


History: En. Sec. 3133, Civ. C. 1895; re-en. Sec. 5455, Rev. C. 1907; re-en. Sec. 7970, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 2345. Field Civ. C. Sec. 1258. 


CHAPTER 151 
DELEGATION AND TERMINATION OF AGENCY 


Section 7971. 
7972. 
7973. 
7974. 
7975. 


Termination of agency. 


7971. Agent’s delegation of his powers. 


Agent’s delegation of his powers. 
Agent’s unauthorized employment of subagent. 
Subagent, rightfully appointed, represents principal. 


Same—where coupled with an interest. 


An agent, unless specially 


forbidden by his principal to do so, can delegate his powers to another 
person in any of the following eases, and in no others: 


1. When the act to be done is purely mechanical ; 
2. When it is such as the agent cannot himself, and the subagent can, 


lawfully perform ; 


3. When it is the usage of the place to delegate such powers; or, 
4. When such delegation is specially authorized by the principal. 


History: En. Sec. 3140, Civ. C. 1895; 
re-en. Sec. 5456, Rev. C. 1907; re-en. Sec. 
7971, R. C. M. 1921. Cal. Civ. C. Sec. 2349. 
Field Civ. C. Sec. 1259. 


Operation and Effect 


Where an agent was authorized by a 
master to employ medical assistance for 


an injured servant, such agent had no 


authority to delegate to a physician em- 
ployed authority to employ an assistant. 
Bond v. Hurd, 31 M 314, 320, 78 P 579. 


Under this section, held, that where the 
president of a bank, acting as agent for 
a fire insurance company, had determined 
a particular risk when a policy was first 
issued to the insured, he had the right to 
delegate to the cashier of the bank, who 


7972. Agent’s unauthorized employment of subagent. 


had for a considerable period of time 
handled much of the detail work in con- 
nection with issuing policies, the right to 
countersign a renewal policy. Altermatt 
v. Rocky Mountain Fire Ins. Co., 85 M 419, 
424, 427, 279 P 243. 

Id. Evidence that it was customary for 
insurance agents in a certain locality to 
entrust clerks and assistants with the sign- 
ing of fire insurance policies in the name 
of the local agent, was admissible under 
this section, subdivision 3. 


References 


Cited or applied as section 3140, Civil 
Code, in Bond y. Hurd, 31 M 314, 320, 78 
P 579; Weidenaar v. New York Life Ins. 
Co., 36 M 592, 617, 94 P 1. 


If an agent 


employs a subagent without authority, the former is a principal and the 
latter his agent, and the principal of the former has no connection with 


the latter. 


History: En. Sec. 3141, Civ. C. 1895; 
re-en. Sec. 5457, Rev. C. 1907; re-en. Sec. 
7972, R. C. M. 1921. Cal. Civ. C. Sec. 2350. 
Field Civ. C. Sec. 1260. 


7973. Subagent, rightfully appointed, represents principal. 


References 


Arnold et al. v. Genzberger et al., 96 M 
358, 371, 384, 31 P 2d 3964. 


A sub- 


agent, lawfully appointed, represents the principal in like manner with 
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the original agent, and the original agent is not responsible to third persons 


for the acts of the subagent. 


History: En. Sec. 3142, Civ. C. 1895; 
re-en. Sec. 5458, Rev. C. 1907; re-en. Sec. 
7973, R. C. M. 1921. Cal. Civ. C. Sec. 2351. 
Field Civ. C. Sec. 1261. 


Operation and Effect 

An agent of the receiver of the assignee 
of a promissory note stands in the same 
position as the receiver, his principal; and 
a receiver occupies the same position as 


his insolvent principal. prior to the for- 
mer’s appointment. Erlandson v. Erskine 
et al., 76 M 537, 545, 248 P 209. 

References 

Altermatt v. Rocky Mountain Fire Ins. 
Co., 85 M 419, 425, 279 P 243; Arnold et 
al. v. Genzberger et al., 96 M 358, 371, 
31 P 2d. 396. 


7974. Termination of agency. An agency is terminated, as to every 


person having notice thereof, by: 
1. The expiration of its term; 


2. The extinction of its subject; 


3. The death of the agent; 


4. His renunciation of the agency; or, 
d).. The incapacity of the agent to act as such. 


History: En. Sec. 3150, Civ. C. 1895; 
re-en. Sec. 5459, Rev. C. 1907; re-en. Sec. 
7974, R. C. M. 1921. Cal. Civ. C. Sec. 2355. 
Field Civ. C. Sec. 1262. 


7975. Same—where coupled with an interest. 


Operation and Effect 


This section and the following section 
are declaratory of the common law. Nord 
v. Boston & Montana Consol. C. & S. Min. 
Co., 33 M 464, 476, 84 P 1116, 89 P 647. 


Unless the power of 


the agent is coupled with an interest in the subject of the agency, it is 
terminated, as to every person having notice thereof, by: 


1. Its revocation by the principal; 


2. His death; or, 
3. His incapacity to contract. 


History: En. Sec. 3151, Civ. C. 1895; 
re-en. Sec. 5460, Rev. C. 1907; re-en. Sec. 
7975, R. C. M. 1921. Cal. Civ. C. Sec. 2356. 
Field Civ. C. Sec. 1263. 


Operation and Effect 


That a party becomes insane while in- 
debted to an attorney who was represent- 
ing him at the time with respect to his 
property interests does not give such at- 
torney the right per se to appear as attor- 
ney for the party’s guardian, who, by rea- 
son of such appointment, becomes respon- 
sible for the estate and the proper con- 
duct of the incompetent’s affairs. State 
ex rel. Davis v. District Court, 30 M 8, 11, 
75 P 516. 


Where, in an action to recover a five per 
cent. commission on the sale price of real 
estate under a contract of indefinite dura- 
tion, plaintiff’s agency was not coupled 
with an interest, and he had not procured 
a purchaser ready, able, and willing to 
buy, and his efforts to that end were not 
approaching success, the agency was revo- 
cable at the will of the principal. New 
man v. Dunleavy, 51 M 149, 155, 149 P 970. 

References 

Cited or applied as section 3151, Civil 
Code, in Nord v. Boston & Montana Consol. 


C. & 8. Co., 33 M 464, 476, 84 P 1116, 89 
P 647. 


CHAPTER 152 
PARTICULAR AGENCIES—AUCTIONEERS AND FACTORS 


Section 7976. 


Auctioneer’s authority from the seller. 


7977. Auctioneer’s authority from the bidder. 
7978. Factor defined. | 

7979. Actual authority of factor. 

7980. Ostensible authority. 
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7976. Auctioneer’s authority from the seller. An auctioneer, in the 
absence of special authority or usage to the contrary, has authority from 
the seller only as follows: 

1. To sell by public auction to the highest bidder ; 

2. To sell for cash only, except such articles as are usually sold on 
credit at auction; 

3. To warrant in like manner with other agents to sell according to 
section 7953; 

4. To prescribe reasonable rules and terms of sale; 

5. To deliver the thing sold, upon payment of the price; 

6. To collect the price; and, 

7. To do whatever else is necessary, or proper and usual, in the 
ordinary course of business, for effecting these purposes. 


History: En. Sec. 3160, Civ. C. 1895; re-en. Sec. 5461, Rev. C. 1907; re-en. Sec. 7976, 
R. C. M. 1921. Cal. Civ. C. Sec. 2362. Field Civ. C. Sec. 1264. 


7977. Auctioneer’s authority from the bidder. An auctioneer has 
authority from a bidder at the auction, as well as from the seller, to bind 
both by a memorandum of the contract, as prescribed in the chapters 
on sale. 


History: En. Sec. 3161, Civ. C. 1895; re-en. Sec. 5462, Rev. C. 1907; re-en. Sec. 7977, 
R. C. M. 1921. Cal. Civ. C. Sec. 2363. Field Civ. C. Sec. 1265. 


7978. Factor defined. A factor is an agent, as defined by section 7805. 


History: En. Sec. 3170, Civ. C. 1895; re-en. Sec. 5463, Rev. C. 1907; re-en. Sec. 7978, 
R. C. M. 1921. Cal. Civ. C. Sec. 2367. Field Civ. C. Sec. 1266. 


7979. Actual authority of factor. In addition to the authority of 
agents in general, a factor has actual authority for his principal, unless 
specially Pete ted 

1. To insure property consigned to him uninsured ; 

2. To sell, on credit, anything entrusted to him for sale, except such 
things as it is contrary to usage to sell on credit; but not to pledge, 
mortgage, or barter the same; and, 

3. To delegate his authority to his partner or servant, but not to any 
person in an independent employment. 


History: En. Sec. 3171, Civ. C. 1895; re-en. Sec. 5464, Rev. C. 1907; re-en. Sec. 7979, 
R. C. M. 1921. Cal. Civ. C. Sec. 2368. Field Civ. C. Sec. 1267. 


7980. Ostensible authority. A factor has ostensible authority to deal 
with the property of his principal as his own, in transactions with persons 
not having notice of the actual ownership. 


History: En. Sec. 3172, Civ. C. 1895; re-en. Sec. 5465, Rev. C. 1907; re-en. Sec. 7980, 
R. C. M. 1921. Cal. Civ. C. Sec. 2369. Field Civ. C. Sec. 1268. 


CHAPTER 153 
PARTNERSHIPS IN GENERAL—HOW CONSTITUTED 


Section 7981. Partnership defined. 
7982. Formation of partnership. 


(7978 
\Repealed 
|S.L. °47, C. 50 
Sec. 4, p. 62 


pone D. 895 


Repealed 
'S. L. *47, €. 251 
Sec, 44, p. 434 


Vol. 3, p. 895 


7981. Partnership defined. Partnership is the association of two or ¢'453 


more persons, for the purpose of carrying on business together, and dividing 


its profits between them. 7981 


pepraet 
895 S.L. °47, C, 251 
Sec. 44, p. 434 


7981 

|New matter 
S047, Gaon 
| Secs. 1-44 

pp. 413-434 


|New matter 


S.L. °47, C. 251 


'Sees, 1-44 


pp. 413-434 


7982 | 
Repealed 
S.L. °47, C. 251) 
Sec. 44, p. 434 


7982 

New matter 
S.L. °47, C. 251 
Secs. 1-44 

pp. 413-434 


Vol. 3, p. 896 
Cc. 154 


New matter 
S.L. °47,,C. 251| 
Secs. 1-44 

pp. 413-434 


Vol. 4% p. 896 
c.1 


Sec. 44, p. 434 


71982 


History: En. Sec. 3180, Civ. C. 1895; 
re-en. Sec. 5466, Rev. C. 1907; re-en. Sec. 
7981, R. C. M. 1921. Cal. Civ. C. Sec. 2395. 
Field Civ. C. Sec. 1283. : 


Essentials of Partnership 


The mere fact that an employee, en- 
gaged to buy and handle sheep for his 
employer, to purchase feed for them, and 
generally to have charge of the latter’s 
business, was to receive one-third of the 
profits, in addition to a fixed compensa- 
tion of seventy-five dollars per month, did 
not constitute him a partner, where it ap- 
peared that the business was carried on 
in the employer’s name, by whom all funds 
were furnished, and who had never per- 
mitted himself to be held out as a partner 
with the employee. Beasley v. Berry, 33 
M 477, 481, 84 P 791. See Flathead 
County State Bank v. Ingham, 51 M 438, 
442, 153 P 1005. 

The sharing of profits is not a conclusive 
test of a partnership. Beasley v. Berry, 
33 M 477, 482, 84 P 791; Weiss v. Hamil- 
ton, 40 M 99, 106, 105 P 74; St. Paul 
Mach. Mfg. Co. v. Bruce, 54 M 549, 554, 
172 P 330. 

To constitute a partnership, there must 
not only be such a community of interest 
as empowers each partner to make con- 
tracts, incur liabilities, and dispose of its 
property, but also a community of owner- 
ship in the profits. Weiss v. Hamilton, 40 
M 99, 106, 105 P 74. 

To constitute an association of two or 
more persons a copartnership within the 
meaning of this section, it must be the 
intention of the parties to carry on some 
business and to share in the profits, com- 
munity of interest alone, without power in 
each member of it to act toward the other 


7982. Formation of partnership. 


PARTNERSHIPS 


Ch. 1538, 154 


in the interchangeable character of prin- 
cipal and agent, being insufficient to cre- 
ate the relationship of copartners. Croft 
v. Bain, 49 M 484, 487, 143 P 960. 


Evidence in an action for a partnership 
accounting and division of its assets, show- 
ing that the parties by mutual consent - 
associated themselves for the purpose of 
carrying on business together, profits and 
losses to be shared between them, each 
being empowered to purchase property for 
the business and incur liabilities in con- 
nection therewith, and, in the absence 
of an agreement to the contrary, to dis- 
pose of the partnership property in the 
ordinary manner, held sufficient to show 
that a partnership existed between them. 
Miles v. Miles, 76 M 375, 379, 247 P 328. 


In order to hold two or more partners lia- 
ble as such it must be shown that they con- 
sented to become partners and acted as 
such in carrying on business, divided the 
profits and occupied the interchangeable 
position of principal and agent; no agree- 
ment to share losses is required, the law 
presuming such sharing from the sharing 
of profits, in the absence of an express 
agreement to the contrary. Simons v. 
Northern Pac. Ry. Co. et al., 94 M 355, 369, 
22 P 2d 609. 


References 


Cited or applied as section 5466, Revised 
Codes, in McCormick v. Stimson, 54 M 272, 
275, 169 P 726; Silver v. Eakins,: 55 M 
210, 217, 175 P 876; Sanborn Co. v. Pow- 
ers, 58 M 214, 220, 190 P 990; Gardiner 
v. Eclipse Grocery Co., 72 M 540, 544, 234 
P 490; Bresee v. Smith et al.) 73 M 312, 
317, 237 P 492; Battleson v. Commissioner 
of Internal Revenue, 62 F. 2d 125. . 


A partnership can be formed only 


by the consent of all the parties thereto, and therefore no new partner 
can be admitted into a partnership without the consent of every existing 


member thereof. 


History: En. Sec. 3181,’ Civ. C.’ 1895; 
re-en. Sec. 5467, Rev. C. 1907; re-en. Sec. 
7982, R. C. M. 1921. Cal. Civ. C. Sec. 2397. 
Field Civ. C. Sec. 1285. 


Operation and Effect 


Partnership must in its beginning be 
voluntary, and a partner cannot by his 
independent act assign or otherwise dis- 
pose of his relation as partner, nor may 
he by bequeathing his interest therein 
make the legatee a partner. Thompson v. 


Flynn, 95 M 484, 493, 27 P 2d 505. 
References 


Cited or applied as section 3181, Civil 
Code, in Beasley v. Berry, 33 M 477, 481, 
84 P 791; McCormick v. Stimson, 54 M> 
272, 275, 169 P 726; Sanborn Co. v. Powers, 
58 M 214, 220, 190 P 990; Bresee v. Smith 
et al., 73 M 312, 317, 237 P 492; Miles v. 
Miles, 76 M 375, 379, 247 P 328; Battle- 
son v. Commissioner of Internal Revenue, 
62 EF. 2d 125. 


CHAPTER 154 


PARTNERSHIPS IN GENERAL—PARTNERSHIP PROPERTY AND MUTUAL 
OBLIGATIONS OF PARTNERS 


Section 7983. Partnership property 


of what consists. 


7984. Partner’s interest in partnership property. 


7985. 


Partner’s share in profits and losses. 


896 


7983-7986 


Partner may require application of partnership property to payment 


Partners trustees for each other. 


Ch. 154 PROPERTY AND MUTUAL OBLIGATIONS 
7986. When division of losses implied. 
7987. 
of debts. 
7988. What property is partnership property by presumption. 
7989. 
7990. Good faith to be observed between them. 
7991. Mutual liability of partners to account. 
7992. No compensation for services to firm. 


7983. Partnership property—of what consists. 
partnership consists of all that is contributed to the common stock at the 
formation of the partnership, and all that is subsequently acquired thereby. 


History: En. Sec. 3190, Civ. C. 1895; 
re-en. Sec. 5468, Rev. C. 1907; re-en. Sec. 
7983, R. C. M. 1921. Cal. Civ. C. Sec. 2401. 
Field Civ. C. Sec. 1286. 


Operation and Effect 


Where mining property had been ae- 
quired in the names of two persons with- 
out any community of title, but each held 
an undivided individual interest therein, 
and neither had, or assumed to have, 
authority to dispose of the interest of the 
other, and when any portion thereof was 
sold, each received payment as for an in- 
dividual interest, disposing of the proceeds 
as he saw fit, the transaction between 


The property of a {yo13, 5.897 
7983- 7086 

‘New matter 
|S.L..°47, C. 251 
the parties did not constitute them part- Ipp. 1-4 
ners. Weiss v. Hamilton, 40 M 99, 107, 
105 P 74. 

Money received by copartners upon a 
note signed by them is partnership prop- 
erty. First National Bank v. Silver, 45 M 
231, 236, 122 P 584. 

Id. <A check received by a partner, for 
work done by the copartnership, is partner- 
ship property. 

References 

Cited or applied as section 5468, Revised 


Codes, in Boehme v. Fitzgerald, 43 M 226, Feed 

229, 115 P 413; Battleson v. Commissioner Repealed 

of Internal Revenue, 62 F. 2d 125. S.L. *47, C. 251 
See. 44, p. 434 


7984. Partner’s interest in partnership property. The interest of each 
member of a partnership extends to every portion of its property. 


History: En. Sec. 3191, Civ. C. 1895; 
re-en. Sec. 5469, Rev. C. 1907; re-en. Sec. 
7984, R. C. M. 1921. Cal. Civ. C. Sec. 2402. 
Field Civ. C. Sec. 1287. 


Operation and Effect 


A partner cannot commit larceny of the 
funds or property of the partnership of 
which he is a member, because the interest 
or ownership of such partner extends to 
every portion of its property. State v. 
Brown, 38 M 309, 315, 99 P 954. 

Because of the rights of partners under 
this section, one partner cannot maintain 
an action at law against his copartner un- 
til an accounting is had and a balance de- 
termined. Silver v. Eakins, 55 M 210, 216, 
175 P 876. 

Id. Under this section, the interest of 
each partner extends to every portion of 


7985. Partner’s share in profits 


agreement on the subject, the shares of partners in the profit or loss of 


the firm property, and therefore neither 
partner is entitled, as against the other, to 
the exclusive possession of the whole or 
any specific part of the partnership as- 
sets; this rule, however, ceases immediately 
upon the death of one partner. 


References 


Cited or applied as section 3191, Civil 
Code, in Beasley v. Berry, 33 M 477, 481, 
84 P 791; as section 5469, Revised Codes, 
in Weiss v. Hamilton, 40 M 99, 106, 105 P 
74; Boehme v. Fitzgerald, 43 M 226, 228, 
115 P 413; First National Bank v. Silver, 
45 M 231, 236, 122 P 584; Mares v. Mares 
et al., 60 M 36, 52, 199: P 267; Link -v. 
Haire, 82 M 406, 428, 267 P 952; Battleson 
v. Commissioner of Internal Revenue, 62 
F. 2d 125. 


and losses. In the absence of any79 


2 P. (2d) 236 


the business are equal, and the share of each in the partnership property |-o¢- 


is the value of his original contribution, increased or diminished by his 


share of profit or loss. 

History: En. Sec. 3192, Civ. C. 1895; 
re-en. Sec. 5470, Rev. C. 1907; re-en. Sec. 
7985, R. C. M. 1921. Cal. Civ. C. Sec. 2403. 
Field Civ. C. Sec. 1288. 


7986 

| Repealed 
lS. 747,.C, 254 
References ees ‘p. 434 


Battleson v. Commissioner of Internal 
Revenue, 62 F. 2d 125. 


7986. When division of losses implied. An agreement to divide the 
profits of a business implies an agreement for a corresponding division 
of its losses, unless it is otherwise expressly stipulated. 
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7987-7991 
New matter | 
Sj 47,0. 251 
Secs. 1 -44 

pp. 413-434 


~ 7 | 
175 P.(2d) 419 _ 


Sec. 44, p. “434 | 


Sec. 44, p. 434 | 


7991 | 
181 P. (2) 603. 


~ 


987-7991 


History: En. Sec. 3193, Civ. C. 1895; 
re-en. Sec. 5471, Rev. C. 1907; re-en. Sec. 
7986, R. C. M. 1921. Cal. Civ. C. Sec. 2404. 
Field Civ. C. Sec. 1289. 


PARTNERSHIPS 


Ch. 154 


References 


Simons v. Northern Pac. Ry. Co. et al., 
94 M 355, 370, 22 P 2d 609. 


7987. Partner may require application of partnership property to 


payment of debts. 


Each member of a partnership may require its property 


to be applied to the discharge of its debts, and has a lien upon the shares 
of the other partners for this purpose, and for the payment of the general 


balance, if any, due to him. 

History: En. Sec. 3194, Civ. C. 1895; 
re-en. Sec. 5472, Rev. C. 1907; re-en. Sec. 
7987, R. C. M. 1921. Cal. Civ. C. Sec. 2405. 


Operation and Effect 


A surviving partner, having a right to 
the possession of partnership property, 


Field Civ. C. Sec. 1290. may maintain an action for its recovery, 


where a third person has converted it. 
First National Bank vy. Silver, 45 M 231, 
236, 122 P 584. 


7988. What property is partnership property by presumption. Prop- 
erty, whether real or personal, acquired with partnership funds, is presumed 
to be partnership property. 


History: En. Sec. 3195, Civ. C. 1895; 
re-en. Sec. 5473, Rev. C. 1907; re-en. Sec. 
7988, R. C. M. 1921. Cal. Civ. C. Sec. 2406. 
Field Civ. C. Sec. 1291. 


References 


Battleson v. Commissioner of Internal 
Revenue, 62 F. 2d 125. 


7989. Partners trustees for each other. The relations of partners are 
confidential. They are trustees for each other within the meaning of 
sections 7878 to 7901 of this code, and their obligations as such trustees 
are defined by said sections. 


History: En. Sec. 3200, Civ. C. 1895; 
re-en. Sec. 5474, Rev. C. 1907; re-en. Sec. 
7989, R. C. M. 1921. Cal. Civ. C. Sec. 2410. 
Field Civ. C. Sec. 1292. 


7990. .Good faith to be observed between them. In all proceedings 
connected with the formation, conduct, dissolution, and liquidation of a 
partnership, every partner is bound to act in the highest good faith toward 
his copartners. He may not obtain any advantage over them in the partner- 
ship affairs by the slightest misrepresentation, concealment, threat, or 


References 
Call v. Marcum, 62 M 73, 77, 203 P 855. 


adverse pressure of any kind. 


History: En. Sec. 3201, Civ. C. 1895; 
re-en. Sec. 5475, Rev. C. 1907; re-en. Sec. 
7990, R. C. M. 1921. Cal. Civ. C. Sec. 2411. 
Field Civ. C. 1293. 


Operation and Effect 


Where two physicians are partners and 
use a hospital for the purpose of treating 
patients, and one of them, anticipating the 
dissolution of the relation, though brought 
about through his own acts, solicits the 
patronage of firm patients after that event 
shall have taken place, a court of law will 
not undertake to adjust the niceties of the 
situation, and measure out compensation, 
under this section, supplemented by sec- 
tions 8659 and 8666, to the one who claims 


7991. Mutual liability of partners to account. 


to have been injured by a dissolution of 
the firm. Freund v. Murray, 39 M 539, 
553, 104 P 683. 


TH an action for damages for the wrong- 
ful dissolution of a banking partnership, 
evidence showing that plaintiff changed 
the combination of the bank safe, so that 
defendant did not have access thereto, and 
subsequently removed and secreted all of 
the assets of the firm in a bank in another 
city, ete., held to show such breach of 
faith, and willful violation of the letter as 
well as the spirit of the trust imposed upon 
partners by this section, as justified de- 
fendant in dissolving the partnership. Call 
v. Marcum, 62 M 73, 77, 203 P 855. 


EKach member of a 


partnership must account to it for everything that he receives on account 
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Ch. 154-156 | RENUNCIATION—POWERS AND LIABILITIES 7992-7994 
thereof, and is entitled to reimbursement therefrom for everything that he 
properly expends for the benefit thereof, and to be indemnified thereby 


for all losses and risks which he necessarily incurs on its behalf. 


History: En. Sec. 3202, Civ. C. 1895; 
re-en. Sec. 5476, Rev. C. 1907; re-en. Sec. 
7991, R. C. M. 1921. Cal. Civ. C. Sec 2412. 
Field Civ. C. Sec. 1294. 

Operation and Effect 


Under this section, a member of a part- 


he properly expends for its benefit and to 

be indemnified by it for all losses and 

risks he necessarily incurs in its behalf. 

Miles v. Miles, 86 M 19, 22, 282 P 37. 
References 


Call v. Mareum, 62 M 73, 77, 203 P 855; 


nership must account to it for everything 
he receives on account thereof, is entitled 
to reimbursement from it for everything 


Harri v. Farmers’ Co-operative Co., 69 M 
149, 153, 223 P 109. 


7992. No compensation for services to firm. A partner is not entitled 
to any compensation for services rendered by him to the partnership, un- 
less there is an agreement to that effect. 


Vol. 3, p. 899 
(7992-7994 
iNew matter 
S$... 47..C. 254 


History: En. Sec. 3203, Civ. C. 1895; re-en. Sec. 5477, Rev. C. 1907; re-en. Sec. 7992, Secs, Aad 
R. C. M. 1921. Cal. Civ. C. Sec. 2413. Based on Field Civ. C. Sec. 1295. 
(7992 
Repealed 
CHAPTER 155 S.L. °47, C. 251 


| Sec. 44, p. 434 
PARTNERSHIP IN GENERAL—RENUNCIATION OF PARTNERSHIP 


7993. Renunciation of future profits exonerates from liability. 
7994. Effect of renunciation. 


Section Vol. 3, p. 899 
©, 155 


led 

] Su fat ST. °47, C. 251 
7993. Renunciation of future profits exonerates from liability. A Sec. 44.p. 454 

partner may exonerate himself from all future lability to a third person, plese: 899 

on account of the partnership, by renouncing, in good faith, all participa- Parapet 

tion in its future profits, and giving notice to such third person and to his Sees, 1-44 

Sine ipp. 413-434 
own copartners, that he has made such renunciation, and that, so far as © 
may be in his power, he dissolves the partnership and does not intend to 7993 


: 7994 
be liable on account thereof for the future. Repealed fk 
°47, 5 
History: En. Sec. 3210, Civ. C. 1895; re-en. Sec. 5478, Rev. C. 1907; re-en. Sec. 7993, Sec 44,'p. 43. 


R. C. M. 1921. Cal. Civ. C. Sec. 2417. Field Civ. C. Sec. 1296. 


7994. Effect of renunciation. After a partner has given notice of his 
renunciation of the partnership, he cannot claim any of its subsequent 
profits, and his copartners may proceed to dissolve the partnership. 


History: En. Sec. 3211, Civ. C. 1895; re-en. Sec. 5479, Rev. C. 1907; re-en. Sec. 
7994, R. C. M. 1921. Cal. Civ. C. Sec. 2418. Field Civ. C. Sec. 1297. 


CHAPTER 156 


GENERAL PARTNERSHIP—POWERS, OBLIGATIONS, AND LIABILITIES 


‘Vol. 3, p. 899 
1G. 156 
OF PARTNERS 


|New matter 
|S.L. °47, C. 251 


Section 7995. General partnership defined. Sees. 1-44 
7996. Power of majority of partners. _ | Pp. 413-434 
7997. Authority of individual partner. ery Skee 
7998. What authority partner has not. opiate ros 
7999. Partner’s acts in bad faith—when ineffectual. Repealed 
8000. Profits of individual partner. eee CT 
8001. In what business partner may not engage. aby Sse sas 
8002. In what he may engage. 

8003. Must account to firm for profits. 

8004. Liability of partners to third persons. 

8005. Liability for each other’s acts as agents. 

8006. Liability of one held out as partner. 

8007. No one liable as partner unless partner or held out as such. 


899 


Vol. 3, p. 900 
7995-7998 
New reap ste | 
S.L. 747, C. 251 
Secs. 1- 44 

pp. 413-434 


Sle 47, Gasol 


Sec. 44, p. 434 


7998 

Repealed 
S.L..?47, G. 251) 
Sec. 44, p. 434 


7995-7998 PARTNERSHIPS Ch. 156 

7995. General partnership defined. Every partnership that is not 
formed in accordance with the law concerning special or mining partner- 
ships, and every special partnership, so far only as the general partners 
are concerned, is a general partnership. 


History: En. Sec. 3220, Civ. C. 1895; re-en. Sec. 5480, Rev. C. 1907; re-en. Sec. 7995, 
R. C. M. 1921. Cal. Civ. C. Sec. 2424. Field Civ. C. Sec. 1298. 


7996. Power of majority of partners. Unless otherwise expressly 
stipulated, the decision of the majority of the members of a general part- 
nership binds it in the conduct of its business. 


History: En. Sec. 3230, Civ. C. 1895; re-en Sec. 5481, Rev. C. 1907; re-en. Sec. 7996, 
R. C. M. 1921. Cal. Civ. C. Sec. 2428. Field Civ. C. Sec. 1299. 


7997. Authority of individual partner.. Every general partner is agent 
for the partnership in the transaction of its business, and has authority to 
do whatever is necessary to carry on such business in the ordinary man- 
ner, and for this purpose may bind his copartners by an agreement in 


writing. 

History: En. Sec. 3231, Civ. C. 1895; 
re-en. Sec. 5482, Rev. C. 1907; re-en. Sec. 
7997, R C. M. 1921. Cal. Civ. C. Sec. 2429. 
Field Civ. C. Sec. 1300. 


Operation and Effect 


Where a firm has a right to have prop- 
erty conveyed to it, and there is no stipu- 
lation in the agreement or contract to the 
contrary, that right is assignable; and 
subject to the provisions of the following 
section, a partner’s assignment of such 
right, for a valuable consideration, is valid. 
Milwaukee Land Co. v. Ruesink, 50 M 489, 
505, 148 P 396. 

Where no rights of creditors are in- 
volved, a partner cannot have a receiver 
appointed for the firm unless he shows 
that he has been ousted from, or denied 
participation in, the management and con- 
trol of the business. Masterson v. Hub- 


7998. What authority partner has not. 


bert, 54 M 613, 619, 173 P 421. 

Notes executed by one member of a trad- 
ing partnership for the benefit of the firm 
were partnership obligations binding upon 
all its members, in the absence of a show- 
ing of bad faith on the part of the con- 
tracting partner, and, if bad faith existed, 
of knowledge thereof on the part of the 
payee. Reid v. Linder et al., 77 M 406, 


419, 251 P 157. 


References 


Cited or applied: as section 3231, Civil 
Code, in Hefferlin v. Karlman, 29 M 139, 
146, 74 P 201; as section 5482, Revised 
Codes, in Weiss v. Hamilton, 40 M 99, 106, 
105 P 74; Harri v. Farmers’ Co-operative 
Co., 69 M 149, 153, 223 P 109; Miles v. 
Miles, 76 M 375, 379, 247 P 328; Simons 
v. Northern Pac. Ry. Co. et al., 94 M 
355, 370, 22 P 2d..609. 


A partner, as such, has not 


authority to do any of the following acts, unless his copartners have 
wholly abandoned the business to him, or are incapable of acting: 

1. To make an assignment of the partnership property or any portion 
thereof to a creditor, or to a third person in trust for the benefit of a 


ereditor or of all creditors. 


2. To dispose of the good-will of the business. 
3. To dispose of the whole of the partnership property at once. 
4. To do any act which would make it impossible to carry on the or- 


dinary business of the partnership. 
do. To confess a judgment. 


6. To submit a partnership claim to arbitration. 
7. To do any other act not within the scope of the preceding section. 


History: En. Sec. 3232, Civ. C. 1895; 
re-en. Sec. 5483, Rev. C. 1907; re-en. Sec. 
7998, R. C. M. 1921. Cal. Civ. C. Sec. 2430. 
Based on Field Civ. C. Sec. 1301. 


No Authority to Dispose of the Whole 
of the Property 


Under subdivision 3 of this section, a 
sale of the entire stock in trade of a part- 
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nership to a stranger is absolutely void as 
to the non-assenting partner’s interest in 
the property sold, and both the purchaser 
and seller may be held liable by the com- 
plaining partner for a wrongful conver- 
sion of such interests. Doll v. Hennessy 
Mereantile Co., 33 M 80, 87, 81 P 625. 
Under this section, one partner has no 
authority to dispose of the whole of the 
partnership property at once, and if so 


7999. Partner’s acts in bad faith—when ineffectual. 


POWERS AND LIABILITIES 


7999-8003 


sold, the nonconsenting partner has his 
action against the purchaser as for a con- 
version. Kotsakis v. Williamson, 72 M 
158, 165, 231 P 1104. 


References 


Cited or applied as section 5483, Revised 
Codes, in Milwaukee Land Co. v. Ruesink, 
50 M 489, 505, 148 P 396; Miles v. Miles, 
76 M 375, 379, 247 P 328. 


A partner is not 


bound by any act of a copartner, in bad faith toward him, though within 
the scope of the partner’s powers, except in favor of persons who have in 
vood faith parted with value in reliance upon such act. 


History: En. Sec. 3233, Civ. C. 1895; 
re-en. Sec. 5484, Rev. C. 1907; re-en. Sec. 
7999, R. C M. 1921. Cal. Civ. C. Sec. 2431. 
Field Civ. C. Sec. 1302. 

Operation and Effect 

Notes executed by one member of a 
trading partnership for the benefit of the 
firm were partnership obligations binding 
upon all its members, in the absence of a 


8000. Profits of individual partner. 


showing of bad faith on the part of the 
contracting partner, and, if bad faith ex- 
isted, or knowledge thereof on the part of 
the payee. 
406, 419, 251 P 157. 

References 

Cited or applied as section 3233, Civil 
Code, in Hefferlin v. Karlman, 29 M 139, 
146, 74 P 201. 


All profits made by a general 


partner, in the course of any business usually carried on by the partner- 


ship, belong to the firm. 


History: En. Sec. 3240, Civ. C. 1895; 
re-en. Sec. 5485, Rev. C. 1907; re-en. Sec. 
8000, R. C. M. 1921. Cal. Civ. C. Sec. 2435. 
Field Civ. C. Sec. 1303. 

Operation and Effect 

The profits of a partnership, carried on 
by surviving partners, are partnership as- 
sets; but, until a settlemgnt of the partner- 
ship affairs is had, neither of the surviv- 


ing partners nor the administrator of the 
deceased partner can assert a right to any 
particular portion of the firm property. 
Boehme v. Fitzgerald, 43 M 226, 229, 115 
ie 


References 


Cited or applied as section 3240, Civil 
Code, in Beasley v. Berry, 33 M 477, 481, 
84 P 791. 


Reid v. Linder et al., 77 M | 


8001. In what business partner may not engage. A general partner, 
who agrees to give his personal attention to the business of the partnership, 
may not engage in any business which gives him an interest adverse to 
that of the partnership, or which prevents him from giving to such busi- 
ness all the attention which would be advantageous to it. 


History: En. Sec. 3241, Civ. C. 1895; 
re-en. Sec. 5486, Rev. C. 1907; re-en. Sec. 
8001, R. C. M. 1921. Cal. Civ. C. Sec. 2436. 
Field Civ. C. Sec. 1304. 


References 


8002. In what he may engage. A partner may engage in any separate 
business, except as otherwise provided by the last two sections. 


History: En. Sec. 3242, Civ. C. 1895; re-en. Sec. 5487, Rev. C. 1907; re-en. Sec. 8002, 
R. C. M. 1921. Cal. Civ. C. Sec. 2437. Field Civ. C. Sec. 1305. 


8003. Must account to firm for profits. A general partner transacting 
business contrary to the provisions of the three preceding sections may be 
required by any copartner to account to the partnership for the profits of 
such business. ° 


History: En. Sec. 3243, Civ. C. 1895; re-en Sec. 5488, Rev. C. 1907; re-en. Sec. 8003, 
R. C. M. 1921. Cal. Civ. C. Sec. 2438. Field Civ. C. Sec. 1306. 
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8004-8007 


8004. Liability of partners to third persons. 


PARTNERSHIPS 


Ch. 156, 157 


Every general partner is 


liable to third persons for all the obligations of the partnership, jointly 


with his copartners. 


History: En. Sec. 3250, Civ. C. 1895; 
re-en. Sec. 5489, Rev. C. 1907; re-en. Sec. 
8004, R. C. M. 1921. Cal. Civ. C. Sec. 2442. 
Field Civ. C. Sec. 1307. 


Banks Owned by Partnership 


On application for writ of supervisory 
control, held, under the state banking law, 
that where a general partnership conducted 
a number of private banks in different 
cities which all became insolvent, each 
bank was a separate entity, regardless of 
its ownership; that the assets of each were 
impressed with a trust in favor of its own 
creditors only, and that therefore the as- 
sets of all the banks could not be mar- 
shaled as a common fund for the joint 


8005. Liability for each other’s acts as agents. 


benefit of the creditors of all of them. 
State v. District Court et al., 75 M 567, 
580, 244 P 489. 


Operation in General 


Query: Whether a member of a partner- 
ship is severally liable for services ren- 
dered to the partnership. Carlson v. 
Barker, 36 M 486, 492, 93 P 646. 

A note signed by copartners is a copart- 
nership obligation. First National Bank 
v. Silver, 45 M 231, 236, 122 P 584. 


References 


Cited or applied as section 3250, Civil 
Code, in Muth v. Goddard, 28 M 237, 246, 
72 P 621; Hefferlin v. Karlman, 29 M 139, 
146, 74 P 201. 


The liability of oen- 


eral partners for each other’s acts is defined by the chapter on agency. 
History: En. Sec. 3251, Civ. C. 1895; re-en. Sec. 5490, Rev. C. 1907; re-en. Sec. 8005, 


R. C. M. 1921. Cal. Civ. C. Sec. 2443. 


Field Civ.*C. Sec. 1308. 
8006. Liability of one held out as partner. 


Any one permitting him- 


self to be represented as a partner, general or special, is liable, as such, 
to third persons to whom such representation is communicated, and who, 
on the faith thereof, give credit to the partnership. 


History: En. Sec. 3252, Civ. C. 1895; 
re-en. Sec. 5491, Rev. C. 1907; re-en. Sec. 
8006, R. C. M. 1921. Cal. Civ. C. Sec. 2444. 
Field Civ. C. Sec. 1309. 


Operation and Effect 


Where the evidence did not show that S 
permitted himself to be held out as a part- 
ner of C or that he or the person extending 
the credit knew he was being represented 
as such, but did disclose that S8’s financial 
responsibility did not enter into the trans- 


action and that credit was given to C in- 
dividually, S could not be held as an os- 
tensible partner of C as defined by this 
section. McCormick v. Stimson, 54 M 272, 
275, 169 P 726. 


References 


Cited or appliel as section 3252, Civil 
Code, in Beasley v. Berry, 33 M 477, 481, 
84 P 791; Bresee v. Smith et al., 73 M 313, 
317, 237 P 492; Simons v. Northern Pac. 
Ry. Co. et al., 94 M 355, 370, 22 P 2d 609. 


8007. No one liable as partner unless partner or held out as such. No 
one is liable as a partner who is not such in fact, except as provided in the 


last section. 


History: En. Sec. 3253, Civ. C. 1895; 
re-en. Sec. 5492, Rev. C. 1907; re-en. Sec. 
8007, R. C. M. 1921. Cal. Civ. C. Sec. 2445. 
Field Civ. C. Sec. 1310. 


Operation and Effect 


A partnership liability does not attach 
to a person who is neither a partner in fact 
nor an ostensible partner. McCormick v. 
Stimson, 54 M 272, 276, 169 P 726. 

No one who has not held himself out as 
a partner is liable as such unless he is 


a partner in fact, and whether he is such in 
fact is a question of intent. St. Paul 
Mach. Mfg. Co. v. Bruce, 54 M 549, 554, 
172 P 330. 


References 


Cited or applied as section 3253, Civil 
Code, in Beasley v. Berry, 33 M ATT, 481, 
84 P 791; Bresee v. Smith et al., 73 M 
312, 317, 237 P 492. 


CHAPTER 157 
GENERAL PARTNERSHIP—DISSOLUTION AND LIQUIDATION 


Section 8008. 
8009. 


Duration of partnership. 


Total dissolution of partnership. 
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8008. Duration of partnership. If no term is prescribed by agreement 
for its duration, a general partnership continues until dissolved by a part- 


ner or by operation of law. 


History: En. Sec. 3260, 
R. C. M. 1921. 


Cal. Civ. C. Sec. 2449. Field Civ. C. Sec. ToT 


8008-8010 


Vol. 3, p. 903 
8008-8010 — 
New matter 


(Welt. ad, Geet 
Sees, 1-44 


pp. 413-434 


Civ. C. 1895; re-en. Sec. 5493, Rev. C. 1907; re-en. Sec. 8008, S008 


‘Repealed 
Wel 4ne Gao 


8009. Total dissolution of partnership. A general partnership is dis- See. 44, p. 434 


solved as to all the partners: 


1. By the lapse of the time prescribed by pec gine for its duration; 


2. By the expressed will of any partner, if there is no such agreement; 


3. By the death of a partner; 


4. By the transfer to a person, not a partner, of the interest bb any 


partner in the partnership property ; 


5. By war, or the prohibition of commercial intercourse between the 


country in which one partner resides and that in which another resides; or,. 
6. By a judgment of dissolution. 


History: En. Sec. 3261, Civ. C. 1895; 
re-en. Sec. 5494, Rev. C. 1907; re-en. Sec. 
8009, R. C. M. 1921. Cal. Civ. C. Sec. 2450. 
Field Civ. C. Sec. 1312. 


Operation and Effect 


If the duration of a general partner- 
ship is not fixed by agreement, a member 
or such partnership may dissolve it at any 
time. Freund v. Murray, 39 M 539, 544, 
104 P 683. 


A general trading partnership is dis- 
solved by the death of a partner. Boehme 
v. Fitzgerald, 43 M 226, 227, 115 P 413. 


While the death of one of two partners 
dissolves the partnership, it does not affect 
the partnership property, except to give 
the surviving partner exclusive control of 
the property, for the purpose of settling 
up the partnership business, as provided 
by section 10261. First National Bank v. 
Silver, 45 M 231, 236, 122 P 584. 


If an agreement for the dissolution of 
a partnership contains two _ provisions, 
which are fundamentally inconsistent with 
each other, so that neither mode can be 
enforced, an adjustment between the part- 


8010. Partial dissolution. 


ners should be reached in the ordinary 
way, without regard to the agreement. 
Lenahan v. Casey, 46 M 367, 377, 128 P 
601. 

The death of a partner dissolves the 
partnership, and the surviving partner at 
once becomes entitled to the possession of 
sufficient firm property to enable him to 
discharge the duties imposed by section 
10261. Silver v. Eakins, 55 M 210, 216, 
175 P 876. 

A general partnership is dissolved by 
the death of one of-the partners. Mares 
v. Mares et al., 60 M 36, 45, 52, 199 P 267; 
82 M 406, 429, 267 P 952. 

The death of a partner in a firm dis- 
solves the partnership and thereafter it 
cannot be continued by agreement, but the 
deceased partner’s heirs may agree that 
the business should be continued as there- 
tofore, a new partnership being thus 
created. Thompson et al. v. Flynn, 95 M 
484, 493, 27 P 2d 505. 


References 


Reid v. Linder et al., 77 M 406, 421, 
251 P 157; Battleson v. Commissioner of 
Internal Revenue, 62 F. 2d 125. 


A general partnership may be dissolved, 


as to himself only, by the expressed will of any partner, notwithstanding 
his agreement for its continuance, subject, however, to liability to his co- 
partners for any damage caused to them thereby, unless the circumstances 
are such as entitle him to a judgment of dissolution. 
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8010 
Repealed 
S.L. 747, C. 251 


| See. 44, p. 434 
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Vol. 3. p. 904 | History: En. Sec. 3262, Civ. C. 1895; References 
New maiter re-en. Sec. 5495, Rev. C. 1907; re-en. Sec. Call v. Marcum, 62 M 73, 77, 203 PB 855. 


"C951, 8010, R. C. M. 1921. Cal. Civ. C. Sec. 2451. 


Secs. 1 ~44 Field Civ. C. Sec. 1313. 
pp. 413-434 | : 
8011. Partner entitled to dissolution. A general partner is entitled to 
a judgment of dissolution: 
1. When he, or another partner, becomes legally incapable of con- 
tracting ; 
2. When another partner fails to perform his duties under the agree- 
ment of partnership, or is guilty of serious misconduct; or, 
3. When the business of the partnership can be carried on only at a 
permanent loss. 
ae | History: En, See. 3263, Civ. C. 1895; References 
Repealed. 54, Te-en. Sec. 5496, Rev. C. 1907; re-en. Sec. Ga) y. Marcum, 62 M 73, 78, 203 P 855. 


Sie ip dat, «8011, R. C. M. 1921. Cal. Civ. C. Sec. 2452. 
| Field Civ. C. Sec. 1314. 


8012. Notice of termination. The liability of a general partner for 
the acts of his copartners continues, even after a dissolution of the copart- 
nership, in favor of persons who have had dealings with and given credit to 
the partnership during its existence, until they have had personal notice 
of the dissolution; and in favor of other persons until such dissolution has 
been advertised in a newspaper published in every county where the part- 
nership, at the time of its dissolution, had a place of business, if a news- 
paper is there published, to the extent in either case to which anon persons 
part with value in good faith, and in the belief that such partner is still a 
member of the firm. 


History: En. Sec. 3264, Civ. C. 1895; ship, the liability of the members of the 
re-en. Sec. 5497, Rev. C. 1907; re-en. Sec. firm for a note executed to a bank by one 
8012, R. C. M. 1921. Cal. Civ. C. Sec. 2453. of them continued even though at the time 
Field Civ. C. Sec. 1315. of its execution dissolution had been ef- 

Operation and Effect fected, and the maker of it was an officer 
of the payee bank. Reid v. Linder et al., 


In the absence of the notice required by 77 M 406. 421. 251 P 157. 
bd cd 3 


this section, of the dissolution of a partner- 


8013. Notice by change of name. A change of the partnership name, 
which plainly indicates the withdrawal of a partner, is a sufficient notice © 
of the fact of such withdrawal to all persons to whom it is communicated; 
but a change in the name, which does not contain such an indication, is 
not notice of the withdrawal of any partner. 

History: En. Sec. 3265, Civ. C. 1895; re-en. Sec. 5498, Rev. C. 1907; re-en. Sec. 8013, 
R. C. M. 1921. Cal. Civ. C. Sec. 2454. Field Civ. C. Sec. 1316. 
Ree eae | 8014. Powers of partners after dissolution. After the dissolution of a 
Repsii7, c.251 partnership, the powers and authority of the partners are only such as 
See. 44.p- 43! are prescribed by sections 8015 to 8018, inclusive. 


History: En Sec. 3270, Civ. C. 1895; re-en. Sec. 5499, Rev. C. 1907; re-en. Sec. 8014, 
R. C. M. 1921. Cal. Civ. C. Sec. 2458. Field Civ. C. Sec. 1317. 


8015. Who may act in liquidation. Any member of a general partner- 
ship may act in liquidation of its affairs, except as provided by the next 
section. 

History: En. Sec. 3271, Civ. C. 1895; re-en. Sec. 5500, Rev. C. 1907; re-en. Sec. 8015, 
R. C. M. 1921. Cal. Civ. C. Sec. 2459. Field Civ. C. Sec. 1318. 
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Ch. 157, 158 


8016. Who may not act in liquidation. 


FICTITIOUS NAMES 


8016-8019 


nership is committed, by consent of all the partners, to one or more of 
them, the others have no right to act therein; but their acts are valid in 
favor of persons parting with value, in good faith, upon eredit thereof. 


History: En. Sec. 3272, Civ. C. 1895; 
re-en Sec. 5501, Rev. C. 1907; re-en. Sec. 
8016, R. C. M. 1921. Cal. Civ. C. Sec. 2460. 
Field Civ. C. Sec. 1319. 


8017. Powers of partners in liquidation. 


References 


Cited or applied as section 5501, Revised 
Codes, in Milwaukee Land Co. v. Ruesink, 
50 M 489, 505, 148 P 396. 


A partner authorized to act 


in liquidation may collect, compromise, or release any debts due to the 
partnership, pay or compromise any claims against it, and dispose of the 


partnership property. 

History: En. Sec. 3273, Civ. C. 1895; 
re-en. Sec. 5502, Rev. C. 1907; re-en. Sec. 
8017, R. C. M. 1921. Cal. Civ. C. Sec. 2461. 
Field Civ. C. Sec. 1320. 

Operation and Effect 

Where a firm was the owner of a right 
to have title to realty transferred to it, one 


this section; and if not authorized to act 
as liquidating partner, it was valid where 
the assignee paid value, relying upon the 
credit of the firm, and the consideration 
was devoted to its benefit. Milwaukee 
Land Co. v. Ruesink, 50 M 489, 505, 148 P 
396. 


If the hquidation of a part-— 


of its members could rightfully make an References 
assignment thereof while the partnership White v. Prahl, 94 M 345, 348, 22 P 2d 
was in existence; if in process of liquida- 315. 


tion, the assignment was good also, under 


8018. What partners may do in liquidation. A partner authorized to 
act in liquidation may indorse, in the name of the firm, promissory notes, 
or other obligations held by the partnership, for the purpose of collecting 
the same, but he cannot create any new obligation in its name, or revive 
a debt against the firm, by an acknowledgment, when an action thereon 
is barred under the provisions of the Code of Civil Procedure. 


History: En. Sec. 3274, Civ. C. 1895; re-en. Sec. 5503, Rev. C. 1907; re-en. Sec. 8018, 
R. C. M. 1921. Cal. Civ. C. Sec. 2462. Based on Field Civ. C. Sec. 1321. 


CHAPTER 158 
GENERAL PARTNERSHIP—USE OF FICTITIOUS NAMES 


Section 8019. 
8020. 
8021. 
8022. 
8023. 
8024. 


Fictitious name. 

Certificate—when to be filed. 

Change of membership—filing new certificate. 

Register of such firms to be kept by county clerk. 

Certified copies of register, and proof of publication, to be evidence. 
Individual using fictitious name in business must file certificate. 


8019. Fictitious name. Every partnership transacting business in this 
state under a fictitious name, or a designation not showing the names of 
the persons interested as partners in such business, must file with the 
clerk of the county in which its principal place of business is situated, a 
certificate, stating the names in full of all the members of such partnership 
and their places of residence, and publish the same once a week, for four 
successive weeks, in a newspaper published in the county, if there be one, 
and if there be none in such county, then in a newspaper published in an 
adjoining county. 


History: En. Sec. 3280, Civ. C. 1895; 
re-en. Sec. 5504, Rev. C. 1907; re-en. Sec. 
8019, R. C. M. 1921. Cal. Civ. C. Sec. 2466. 


Operation and Effect 
Where plaintiffs, A. Guiterman, 8. A. 


Guiterman, and L. A. Guiterman, were doing 
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8020, 8021 


business under the firm name of Guiter- 
man Bros., the same was neither fictitious 
nor a designation not showing the names 
of the partners, within the purview of this 
section. Guiterman v. Wishon, 21 M 458, 
464, 54 P 566. 


This section and the following section 
apply only to persons doing business under 
fictitious names or titles not revealing the 
names of the persons interested in the 
business. Lander v. Sheehan, 32 M 25, 28, 
79 P 406. See Vaughan v. Kujath, 44 M 
484, 487, 120 P 1121, 


The name “McLaughlin Bros.” does not 
come within this section; it cannot be said, 
as a matter of law, that such name is a 
designation not showing the names of the 
persons interested as partners. Vaughan 


PARTNERSHIPS 


Ch. 158 


v. Kujath, 44 M 484, 486, 120 P 1121. 

It is not the right to begin an action, 
but the right to maintain it, that is with- 
held by the statute for failure to comply 
with its terms; and if, before the defense 
is interposed, the plaintiff complies with 
the statutory provisions, the action may 
be maintained. The defense is an affirma- 
tive one, and is waived unless pleaded in 
the answer. Reilly v. Hatheway, 46 M 1, 
11, 125 P 417. 


References 


Cited or applied as section 5504, Revised 
Codes, in Wilson v. Yegen Bros., 38 M 504, 
506, 100 P 613; Croft v. Bain, 49 M 484, 
486, 143 P 960; Canonica v. St. George, 64 
M 200, 204, 208 P 607; Gardiner v. Eclipse 
Grocery Co., 72 M 540, 548, 234 P 490. 


8020. Certificate—when to be filed. The certificate filed with the 


clerk, as provided in the preceding section, must be signed by the partners, 
and acknowledged before some officer authorized to take acknowledgment 
of conveyances of real property. Where the partnership is hereafter 
formed, the certificate must be filed and the publication designated in that 
section must be made within one month after the formation of the partner- 
ship, or within one month from the time designated in the agreement of its 
members for the commencement of the partnership; where the partnership 
has been heretofore formed, the certificate must be filed and the publication 
made within six months after the passage of this code. Persons doing 
business as partners contrary to the provisions of this chapter, or any 
assigns thereof, shall not maintain any action upon or on account of any 
eontracts made or transactions had in their partnership name, in any 
court of this state, until they have first filed the certificate and made the 
publication herein required. 


History: En. Sec. 3281, Civ. C. 1895; 
re-en. Sec. 5505, Rev. C. 1907; re-en. Sec. 
8020, R. C. M. 1921. Cal. Civ. C. Sec. 2468. 


Operation and Effect 


Suit involving a partnership claim may 
be instituted in the name of the persons 
composing the partnership, where the fact 
that plaintiffs are copartners does not ap- 
pear from the face of the complaint and 
is not raised by answer, and the objection 
to the right to maintain suit being deemed 
waived, it is not error to exclude evidence 
showing the certificate has been filed. Wil- 
son v. Yegen Bros., 38 M 504, 509, 100 P 
613. 

The disability imposed by this section 
for a failure to comply with the preceding 
section cannot avail a defendant, sued by 
the copartners conducting a business un- 


8021. 


Change of membership—filing new certificate. 


der a fictitious name, except upon affirma- 
tive allegation and proof; it is in the na- 
ture of matter in abatement; the inhibi- 
tion does not destroy the right of action 
upon which recovery is sought, but merely 
imposes a disability to maintain the action 
until there has been a compliance with the 
preceding section. Croft v. Bain, 49 M 
484, 489, 143 P 960. 


References 


Cited or applied as section 3281, Civil 
Code, in Lander v. Sheehan, 32 M 25, 28, 
79 P 406; as section 5505, Revised Codes, 
in Vaughan v. Kujath, 44 M 484, 485, 120 
P 1121; Canonica v. St. George, 64 M 200, 
204, 208 P 607; Gardiner v. Eclipse Grocery 
Co., 72 M 540, 548, 234 P 490; Arnold et al. 
v. Genzberger et al., 31 P 2d 396. 


On every change 


of the members of a partnership transacting business in this state under a 
fictitious name, or a designation which does not show the names of the 
persons interested as partners in its business, a new certificate must be 
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filed with the county clerk, and a new publication made, as required by 
this chapter, on the formation of such partnership. 


History: En. Sec. 3282, Civ. C. 1895; re-en. Sec. 5506, Rev. C. 1907; re-en. Sec. 8021, 
R. C. M. 1921. Cal. Civ. C. Sec. 2469. 


8022. Register of such firms to be kept by county clerk. Every county 
clerk must keep a register of the names of firms and persons mentioned 
in the. certificates filed with him, pursuant to this chapter, entering in 
alphabetical order the name of every such partnership, and of each partner 
therein. 


History: En. Sec. 3283, Civ. C. 1895; re-en. Sec. 5507, Rev. C. 1907; re-en. Sec. 8022, 
R. C. M. 1921. Cal. Civ. C. Sec. 2470. Field Civ. C. Sec. 1326. 


8023. Certified copies of register, and proof of publication, to be 
evidence. Copies of the entries of a county clerk, as herein directed, when 
eertified by him, and affidavits of publication, as herein directed, made 
by the printer, publisher, or chief clerk of a newspaper, are presumptive 
evidence of the facts therein stated. 


History: En. Sec. 3284, Civ. C. 1895; re-en. Sec. 5508, Rev. C. 1907; re-en. Sec. 8023, 
R. C. M. 1921. Cal. Civ. C. Sec. 2471. Field Civ. C. Sec. 1327. 


8024. Individual using fictitious name in business must file certificate. 
Every individual now transacting business, or who may hereafter transact 
business, in this state under a fictitious name, or a style or designation 
purporting to be a firm name or corporate name, shall file and publish, 
or cause to be filed and published, the certificates described in sections 
8019, 8020, and 8021 of this code. Any one doing business contrary to 
the provisions of this section shall be subject to the disabilities and 


provisions of section 8020 of this code. 


History: En. Sec. 8285, Civ. C. 1895; 
re-en. Sec. 5509, Rev. C. 1907; re-en. Sec. 
8024, R. C. M. 1921. 


Operation and Effect 


A person who, in a single isolated in- 
stance, signs a contract with a fictitious 
name, is not “transacting” or “doing” 
business within the inhibition of this sec- 
tion, and may invoke the aid of a court to 
enforce his claim. Keffler v. Wilds, 50 M 
381, 383, 146 P 1103. 


If the name under which a business is 
transacted fairly discloses the true name 
of the individual (or of. each partner in 
case of a partnership), the statute (this sec- 
tion) requiring the filing of a certificate 
disclosing the true name (or names) does 
not apply; otherwise the name used is 
fictitious and the requirement must be 
met. Canonica v. St. George, 64 M 200, 
204, 208 P 607. 


Id. Failure of one doing business under 
a fictitious name to file the certificate 
showing his true name does not invalidate 
the contract or other transaction sued on 
by him or destroy his right of action, but 
operates only upon the remedy and then 


only until the requirements of the statute 
have been met. 


Id. In an action to recover on a con- 
tract or obligation by one doing business 
under a fictitious name, an allegation that 
he has complied with the statute covering 
the subject is not a part of the statement 
of his cause of action, his failure in that 
regard being a matter of defense which 
must be specially pleaded, else it is waived. 


Id. Where plaintiff, in an action for 
work and labor performed, doing business 
under the fictitious name of “Tony’s Tin 
Shop,” in which the special defense that 
he had not filed the certificate required 
by this section had been erroneously 
stricken on motion of plaintiff, had made 
out a prima facie case and there was not 
any evidence before the court that he had 
not complied with the statute, the granting 
of a nonsuit on the ground that he had not 
proved compliance with the provisions of 
the section, was error. 


References 


Cited or applied as section 5509, Revised 
Codes, in Reilly v. Hatheway, 46 M 1, 10, 
125 P 417. 
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6025-8028 PARTNERSHIPS Ch. 159 


CHAPTER 159 
SPECIAL PARTNERSHIP—FORMATION 


Section 8025. Formation of special partnership. 


8026. Of what to consist. 

8027. Certified statement. 

8028. Acknowledged and recorded—false statement. 
8029. Affidavit as to sums contributed. 

8030. No partnership until compliance. 

8031. Certificate to be published. 

8032. Affidavit of publication filed. 

8033. Renewal of special partnership. 


8025. Formation of special partnership. A special partnership may be 
formed by two or more persons, in the manner and with the effect prescribed 
in this chapter, for the transaction of any business except banking or 
insurance. 

History: Earlier acts were Secs. 1-12, 
pp. 455-457, Bannack Stat.; re-en. Secs. 
1-12, pp. 532-534, Cod. Stat. 1871; re-en. 


Secs. 943-954, 5th Div. Rev. Stat. 1879; 
re-en. Secs. 1597-1608, 5th Div. Comp. Stat. 


This section en. Sec. 3290, Civ. 
re-en. Sec. 5510, Rev. C. 1907; re-en. Sec. 
8025, R. C. M. 1921. Cal. Civ. C. Sec. 2477. 
Field Civ. C. Sec. 1328. 


References 


C. 1895; 


rat State v. District Court et al., 75 M 567, 
580, 244 P 489. 
8026. Of what to consist. A special partnership may consist of one 


or more persons called general partners, and one or more persons called 
special partners. 


History: En. Sec. 3291, Civ. C. 1895; re-en. Sec. 5511, Rev. C. 1907; re-en. Sec. 
8026, R. C. M. 1921. Cal. Civ. C. Sec. 2478. Field Civ. C. Sec. 1329. 
8027. Certified statement. Persons desirous of forming a_ special 


partnership must severally sign a certificate, stating: 

1. The name under which the partnership is to be conducted; 

2. The general nature of the business intended to be transacted ; 

3. The names of all the partners, and their residences, specifying which 
are general and which are special partners; 


4. The amount of capital which each special partner has contributed 
to the common stock; 


5. The periods at which such partnership will begin and end. 


History: En. Sec. 3292, Civ. C. 1895; 
re-en. Sec. 5512, Rev. C. 1907; re-en. Sec. 
8027, R. C. M. 1921. Cal. Civ. C. Sec. 2479. 
Field Civ. C. Sec. 1330. 


References 


Simons v. Northern Pac. Ry. Co. et al., 
94 M 355, 370, 22 P 2d 609. 


8028. Acknowledged and recorded—false statement. Certificates under 
the last section must be acknowledged by all the partners, before some 
officer authorized to take acknowledgment of deeds, and filed and recorded 
in the office of the county clerk of the county in which the principal place 
of business of the partnership is situated, in a book to be kept for that 
purpose, open to public inspection; and if the partnership has places of 
business situated in different counties, a copy of the certificate, certified by 
the county clerk in whose office it is recorded, must be filed and recorded 
in like manner in the office of the county clerk of every such county. If 
any false statement is made in any such certificate, all the persons interested 
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in the partnership are liable, as general partners, for all the engagements 
thereof. 
History: En. Sec. 3293, Civ. C. 1895; References 


re-en. Sec. 5513, Rev. C. 1907; re-en. Sec. Sanger v. Huguenel et al., 65 M 236, 247, 
8028, R. C. M. 1921. Cal. Civ. C. Sec. 2480. 211 P 349; Harwood v. Scott, 65 M 521, 


530, 211 P 316. 


8029. Affidavit as to sums contributed. An affidavit of each of the 
partners, stating that the sums specified in the certificate of the partnership 
as having been contributed by each of the special partners, have been 
actually and in good faith paid, in the lawful money of the United States, 
must be filed and recorded in the same office with the original certificate. 


History: En. Sec. 3294, Civ. C. 1895; re-en. Sec. 5514, Rev. C. 1907; re-en. Sec. 8029, 
R. C. M. 1921. Cal. Civ. C. Sec. 2481. 


8030. No partnership until compliance. No special partnership is | 
formed until the provisions of the last five sections are complied with. 


History: En. Sec. 3295, Civ. C. 1895; re-en. Sec. 5515, Rev. C. 1907; re-en. Sec. 8030, 
R. C. M. 1921. Cal. Civ. C. Sec. 2482. 


8031. Certificate to be published. The certificate mentioned in this 
chapter, or a statement of its substance, must be published in a newspaper 
printed in the county where the original certificate is recorded, and if 
no newspaper is there printed, then in a newspaper in the county nearest 
thereto. Such publication must be made once a week for four successive 
weeks, beginning within one week from the time of recording the cer- 
tificate. In case such publication is not so made, the partnership must be 
deemed general. 


History: En. Sec. 3296, Civ. C. 1895; re-en. Sec. 5516, Rev. C. 1907; re-en. Sec. 8031, 
R. C. M. 1921. Cal. Civ. C. Sec. 2483. 


8032. Affidavit of publication filed. An affidavit of the making of the 
publication mentioned in the preceding section, made by the printer, 
publisher, or chief clerk of the newspaper in which such publication is 
made, may be filed with the county clerk with whom the original certificate 
was recorded, and is presumptive evidence of the facts therein stated. 


History: En. Sec. 3297, Civ. C. 1895; re-en. Sec. 5517, Rev. C. 1907; re-en. Sec. 8032, 
R. C. M. 1921. Cal. Civ. C. Sec. 2484. 


8033. Renewal of special partnership. Every renewal or continuance 
of a special partnership must be certified, recorded, verified, and published 
in the same manner as upon its original formation. If not renewed, it 
shall be deemed a general partnership. 


History: En. Sec. 3298, Civ. C. 1895; re-en. Sec. 5518, Rev. C. 1907; re-en. Sec. 8033, 
R. C. M. 1921. Cal. Civ. C. Sec. 2485. 


CHAPTER 160 
SPECIAL PARTNERSHIP—POWERS, DUTIES, AND LIABILITIES OF PARTNERS 


Section 8034. Who to do business. 
8035. Special partner may advise. 
8036. May loan money—insolvency. 
8037. General partners may sue and be sued. 
8038. Withdrawal of capital. 
8039. Interest and profits. 
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8040. Result of unauthorized withdrawal of special partner. 
8041. Preferential transfer void. 

8042. Liability of general partners... 

8043. Of special partners. 

8044. Liability for unintentional act. 

8045. Who may question existence of special partnership. 


8034. Who to do business. The general partners only have authority 
to transact the business of a special partnership. 


History: En. Sec. 3310, Civ. C. 1895; re-en. Sec. 5519, Rev. C. 1907; re-en. Sec. 8034, 
R. C. M. 1921. Cal. Civ. C. Sec. 2489. Based on Field Civ. C. Sec. 1341. 


8035. Special partner may advise. A special partner may at all times 
investigate the partnership affairs, and advise his partners, or their agents, 
as to their management. 


History: En. Sec. 3311, Civ. C. 1895; re-en. Sec. 5520, Rev. C. 1907; re-en. Sec. 8035, 
R. C. M. 1921. Cal. Civ. C. Sec. 2490. Field Civ. C. Sec. 1342. 


8036. May loan money—insolvency. A special partner may lend 
money to the partnership, or advance money for it, and take from it 
security therefor, and as to such loans or advances has the same rights 
as any other creditor; but in case of the insolvency of the partnership, all 
other claims which he may have against it must be postponed until all 
other creditors are satisfied. 

History: En. Sec. 3312, Civ. C. 1895; re-en. Sec. 5521, Rev. C. 1907; re-en. Sec. 8036, 
R. C. M. 1921. Cal. Civ. C. Sec. 2491. Field Civ. C. Sec. 1343. 

8037. General partners may sue and be sued. In all matters relating 
to a special partnership, its general partners may sue and be sued alone, 
in the same manner as if there were no special partners. 

History: En. Sec. 3313, Civ.'C. 1895; re-en. Sec. 5522, Rev. C. 1907; re-en. Sec. 8037, 
R. C. M. 1921. Cal. Civ. C. Sec. 2492. Field Civ. C. Sec. 1344. 

8038. Withdrawal of capital. No special partner, under any pretense, 

may withdraw any part of the capital invested by him in the partnership, 


during its continuance. 


History: En. Sec. 3314, Civ. C. 1895; re-en. Sec. 5523, Rev. C. 1907; re-en. Sec. 8038, 
R. C. M. 1921. Cal. Civ. C. Sec. 2493. Field Civ. C. Sec. 1345. 

8039. Interest and profits. A special partner may receive such lawful 
interest and such proportion of profits as may be agreed upon, if not paid 
out of the capital invested in the partnership by him, or by some other 
special partner, and is not bound to refund the same to meet subsequent 
losses. 

History: En. Sec. 3315, Civ. C. 1895; re-en. Sec. 5524, Rev. C. 1907; re-en. Sec. 8039; 
R. C. M. 1921. Cal. Civ. C. Sec. 2494. Field Civ. C. Sec. 1346. 

8040. Result of unauthorized withdrawal of special partner. If a 
special partner withdraws from the firm, contrary to the provisions of 
this chapter, he thereby becomes a general partner. 

History: En. Sec. 3316, Civ. C. 1895; re-en. Sec. 5525, Rev. C. 1907; re-en. Sec. 8040, 
R. C. M. 1921. Cal. Civ. C. Sec. 2495. 

8041. Preferential transfer void. Every transfer of the property of 
a special partnership, or of a partner therein, made after or in contemplation 
of the insolvency of such partnership or partner, with intent to give a 
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preference to any creditor of such partnership or partner over any other 
creditor of such partnership, is void against the creditors thereof; and 
every Judgment confessed, lien created; or security given, in like manner 


and with like intent, is in like manner void. 
History: En. Sec. 3317, Civ. C. 1895;:re-en. Sec. 5526, Rev. C. 1907; re-en. Sec. 8041, 
R. C. M. 1921. Cal. Civ. C. Sec. 2496. Field Civ. C. Sec. 1348. 


8042. Liability of general partners. The general partners in a special 
partnership are liable to the same extent as partners in a general part- 


nership. 
History: En. Sec. 3330, Civ. C. 1895; re- en.: Sec. 5527, Rev. C. 1907; re-en. Sec. 8042, | 
R. C. M. 1921. Cal. Civ. C. Sec. 2500. Field Civ. C. Sec. 1349. 


8043. Of special partners. The contribution of a special partner to 
the capital of the firm, and the increase thereof, is liable for its debts, 
but he is not otherwise liable therefor, except as follows: 

1. If he has wilfully made or permitted a false or materially defective 
statement in the certificate of the partnership, the affidavit filed therewith, 
or the published announcement thereof, he is liable, as a general partner, 
to all creditors of the firm; 

2. If he has wilfully Sacerrenatt with the business of the firm, exdomt 
as permitted in sections 8034 to 8041 of this code, he is liable in like 
manner ; or, 

3. If he has wilfully joined in or assented to an act contrary to any 
of the provisions of sections 8034 to 8041 of this code, he is liable in like 


manner. 
History: En. Sec. 3331, Civ. C. 1895; re-en. Sec. 5528, Rev. C. 1907; re-en. Sec. 8043, 
R. GC. M. 1921. Cal. Civ. C. Sec. 2501. Field Civ. C. Sec. 1350. 


8044. Liability for unintentional act. When a special partner has 
unintentionally done any of the acts mentioned in the last section, he is 
liable, as a general partner, to any creditor of the firm who has been 


actually misled thereby to his prejudice. 
History: En. Sec. 3332, Civ. C. 1895; re-en. Sec. 5529, Rev. C. 1907; re-en. Sec. 8044, 
R. GC. M. 1921. Cal. Civ. C. Sec. 2502. Field Civ. C. Sec. 1351. 


8045. Who may question existence of special partnership. One who, 
upon making a contract with a partnership, accepts from or gives to it a 
written memorandum of the contract, stating that the partnership is 
special, and giving the names of the special partners, cannot afterwards 
charge the persons thus named as general partners upon that contract, 
by reason of an error or defect in the proceedings for the creation of the 
special partnership, prior to the acceptance of the memorandum, if an 
effort has been made by the partners, in good faith, to form a special 


partnership in the manner required by sections 8025 to 8033 of this code. 
History: En. Sec. 3333, Civ. C. 1895; re-en. Sec. 5530, Rev. C. 1907; re-en. Sec. 8045, 
R. C. M. 1921. Cal. Civ. C. Sec. 2503. Field Civ. C. Sec. 1352. 


CHAPTER 161 
SPECIAL PARTNERSHIP—ALTERATION AND DISSOLUTION 


Section 8046. When special partnership becomes general. 
8047. How new special partners may be admitted. 
8048. Dissolution of special partnerships—notice. 
8049. When special partner liable as general partner. 
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8046. When special partnership becomes general. A special partner- 
ship becomes general if, within ten days after any partner withdraws 
from it, or any new partner is received into it, or a change is made in 
the nature of its business or in its name, a certificate of such fact, duly 
verified and signed by one or more of the partners, is not filed with the 
county clerk with whom the original certificate of the partnership was 
filed and recorded, and notice thereof published as provided in sections 
8025 to 8033 of this code for the publication of the certificate. 

History: En. Sec. 3340, Civ. C. 1895; re-en. Sec. 5531, Rev. C. 1907; re-en. Sec. 8046, 


ae -~=R.O. M. 1921. Cal. Civ. C. Sec. 2507. Based on Field Civ. C. Sec. 1353. 
Repealed ; ; : 
Slee. pe 8047. How new special partners may be admitted. New special 


partners may be admitted into a special partnership upon a certificate, 
stating the names, residences, and contributions to the common stock of 
each of such partners, signed by each of them and by the general partners, 
verified, acknowledged, or proved, according to the provisions of sections 
8025 to 8033 of this code, and filed and recorded with the county clerk 
with whom the original certificate of the partnership was filed. 


History: En. Sec. 3341, Civ. C. 1895; re-en. Sec. 5532, Rev. C. 1907; re-en. Sec. 8047, 
R. C. M. 1921. Cal. Civ. C. Sec. 2508. Field Civ. C. Sec. 1354. 


8048. Dissolution of special partnerships—notice. <A special partner- 
ship is subject to dissolution in the same manner as a general partnership, 
except that no dissolution, by the act of the partners, is complete until a 
notice thereof has been filed and recorded in the office of the county clerk 
_ with whom the original certificate was recorded, and published once in 
8049 each week, for four successive weeks, in a newspaper printed in each 
Repes’o59 county where the partnership has a place of business. 


, See. 31, p. 446, History: En. Sec. 3342, Civ. ©. 1895; re-en. Sec. 5533, Rev. C. 1907; re-en. Sec. 8048, 
R. C. M. 1921. Cal. Civ. C. Sec. 2509. Based on Field Civ. C. Sec. 1356. 


8049. When special partner liable as general partner. The business 
of the partnership shall be conducted under a firm name, in which the 
names of the general partners only shall be inserted. If the name of any 
special partner shall be used in such firm name with his consent, or if 
he shall personally make any contract respecting or concerning the part- 
nership with any person except the general partner, he becomes liable as 
a general partner. 


History: En. Sec. 3343, Civ. C. 1895; re-en. Sec. 5534, Rev. C. 1907; re-en. Sec. 8049, 
R. C. M. 1921. 


CHAPTER 162 
MINING PARTNERSHIPS 


Section 8050. When a mining partnership exists. 
8051. Express agreement not necessary to constitute. 
8052. Profits and losses--how shared. 
8053. Lien of partners. | 
8054. Mine—partnership property. 
8055. Partnership not dissolved by sale of interest. : 
8056. Purchaser takes, subject to liens, unless, ete. 
8057. Takes with notice of lien, when. 
8058. Contract in writing—when binding. 
8059. Owners of majority of shares govern. 
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8050. When a mining partnership exists. 
when two or more persons who own or acquire a mining claim for the 


purpose of working it and extracting the mineral therefrom actually engage 


| 805 
A mining partnership exists 9% 


in working the same. 


History: En. Sec. 3350, Civ. C. 1895; 
re-en. Sec. 5535, Rev. C. 1907; re-en. Sec. 
8050, R. C. M. 1921. Cal. Civ. C. Sec. 2511. 


Operation and Effect 


Where the plaintiff owns an undivided 
three-fourths of a mining claim and the 
defendant the other one-fourth, and like- 
wise an adjoining claim, through which, by 
underground workings, it is extracting the 
ores from a vein alleged to have its apex 
in the claim in which they are cotenants, 
and is appropriating such ores to itself 
and excluding the plaintiff from such dis- 
puted portions of the mine, a mining part- 
nership does not exist, since it lacks the 
second essential condition of the relation, 
the actual working of the mine by the 
owners. Anaconda Copper Min. Co. v. 
Butte & Boston Min. Co., 17 M 519, 522, 43 
P 924. 

Mining partnerships differing from gen- 
eral partnerships were recognized by the 
decisions of this court before the enact- 
ment of this section July 1, 1895. Cong- 
don v. Olds, 18 M 487, 489, 46 P 261. 

A mining partnership, within the mean- 
ing of this section, exists when two or 
more persons are engaged in working a 
mining claim, whether as owners or lessees, 
and extracting mineral therefrom, the re- 
lationship, in the absence of an agreement 


8051. 


to form such a partnership, being created 
by law upon the doing of the two things 
mentioned. State ex rel. Cole v. District 
Court et al., 79 M 1, 4, 6, 254 P 863. 

Such an interest in a mine, under agree- 
ment with lessee, as will support claim of 
a mining partnership (as defined by this 
section), existing between those actually 
engaged in working the mine, held, not es- 
tablished by the evidence. Crystal Copper 
Co. v. Gaido, 5 F. 2d 881. 


Right of Surviving Partner to Partner- 
ship Property 


The rule declared by section 10261, 
R. C. M. 1921, that in case of death of 
one member of a partnership the surviving 
partner has the right to the possession of 
all of the partnership property and to set- 
tle its business, and that the partnership 
assets form no part of the individual estate 
of the deceased partner until the partner- 
ship affairs have been wound up by the 
survivor applies to general trading part- 
nerships only, not to mining partnerships. 
Bielenberg v. Higgins et al., 85 M 56, 65, 
277 P 631. 


References 


Cited or applied as section 5535, Revised 
Codes, in Eisenberg v. Goldsmith, 42 M 563, 
5713S Pe 127, 


Express agreement not necessary to constitute. An express 


agreement to become partners or to share the profits and losses of mining 7% 


is not necessary to the formation and existence of a mining partnership. 
The relation arises from the ownership of shares or interests in the mine 
and working the same for the purpose of extracting the minerals therefrom. 

History: En. Sec. 3351, Civ. C. 1895; Butte & Boston Min. Co., 17 M 519, 522, 43 
re-en. Sec. 5536, Rev. C. 1907; re-en. Sec. P 924; as section 5536, Revised Codes, in 


8051, R. C. M. 1921. Cal. Civ. C. Sec. 2512. Eisenberg v. Goldsmith, 42 M 563, 113 P 
References 1127; State ex rel. Cole v. District Court 


Cited or applied as section 3350, Civil Dahle thas a bie ea 
Code, in Anaconda Copper Min. Co. v. 


8052. Profits and losses—how shared. A member of a mining partner- 
ship shares in the profits and losses thereof in the proportion which the 
interest or share he owns in the mine bears to the whole partnership capital 
or whole number of shares. 


History: En. Sec. 3352, Civ. C. 1895; 
re-en. Sec. 5537, Rev. C. 1907; re-en. Sec. 
8052, R. C. M. 1921. Cal. Civ. C. Sec. 2513. 


References 


State ex rel. Cole v. District Court et al., 
79 M 1, 6, 254 P 863. 


8053. Lien of partners. Each member of a mining partnership has a 
Jien on the partnership property for the debts due the creditors thereof, 
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8054-8059 


and for money advanced by him for its uses. 


PARTNERSHIPS 


Ch. 162 


This len exists, notwith- 


standing there is an agreement among the partners that it must not. 


History: En. Sec. 3353, Civ. C. 1895; 
re-en. Sec. 5538, Rev. C. 1907; re-en. Sec. 
8053, R. C. M. 1921. Cal. Civ. C. Sec. 2514. 

Operation and Effect 

The lien given by this section to each 
member of a mining partnership on the 


creditors and for money advanced by him 
for its uses, is given for the purpose of 
enabling a partner to collect from his co- 
partner his proportion of an indebtedness 
which he has been compelled to pay. 
Bielenberg v. Higgins et al., 85 M 56, 66, 
277 P 631. 


partnership property for the debts due its 


8054. Mine—partnership property. The mining ground owned and 
worked by partners in mining, whether purchased with partnership funds 
or not, is partnership property. | 


History: En. Sec. 3354, Civ. C. 1895; re-en. Sec. 5539, Rev. C. 1907; re-en. Sec. 8054, 
R. C. M. 1921. Cal. Civ. C. Sec. 2515. 


8055. Partnership not dissolved by sale of interest. One of the partners 
in a mining partnership may convey his interest in the mine and business 
without dissolving the partnership. The purchaser, from the date of his 
purchase, becomes a member of the partnership. 


History: En. Sec. 3355, Civ. C. 1895; re-en. Sec. 5540, Rev. C. 1907; re-en. Sec. 8055, 
R. C. M. 1921. Cal. Civ. C. Sec. 2516. 


8056. Purchaser takes, subject to liens, unless, etc. A purchaser of 
an interest in the mining ground of a mining partnership takes it subject 
to the liens existing in favor of the partners for debts due all creditors 
thereof, or advances made for the benefit of the partnership, unless he 
purchased in good faith, for a valuable consideration, without notice of 
such lien. 


History: En. Sec. 3356, Civ. C. 1895; re-en. Sec. 5541, Rev. C. 1907; re-en. Sec. 8056, 
R. C. M. 1921. Cal. Civ. C. Sec. 2517. 


8057. Takes with notice of lien, when. The purchaser of the interest 
of a partner in a mine when the partnership is engaged in working it, 
takes with notice of all liens resulting from the relation of the partners 
to each other and to the creditors of the partnership. 


History: En. Sec. 3357, Civ. C. 1895; re-en. Sec. 5542, Rev. C. 1907; re-en. Sec. 8057, 
R. C. M. 1921. Cal..Civ. C. Sec. 2518. 


8058. Contract in writing—when binding. No member of a mining 
partnership or other agent or manager thereof can, by a contract in 
writing, bind the partnership, except by express authority derived from 
the members thereof. 


History: En. Sec. 3358, Civ. C. 1895; re-en. Sec. 5543, Rev. C. 1907; re-en. Sec. 8058, 
R. C. M. 1921. Cal. Civ. C. Sec. 2519. 


8059. Owners of majority of shares govern. The decision of the mem- 
bers owning a majority of the shares or interests in a mining partnership 
binds it in the conduct of its business. 


History: En. Sec. 3359, Civ. C. 1895; 
re-en. Sec. 5544, Rev. C. 1907; re-en. Sec. 
8059, R. C. M. 1921. Cal. Civ. C. Sec. 2520. 

Operation and Effect 

Those who own a majority interest in a 
mining partnership are entitled to the 


management and control. Boehme vy. Fitz- 
gerald, 43 M 226, 227, 115 P 413. 


Under this section, the action of the 
members of a mining partnership owning 
a majority of the shares or interests there- 
in binds the partnership in the conduct of 
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its business, and such majority may do all References 
things proper to its operations, take the ; ¢ é soca 
necessary steps to preserve the partner- CG Sa a irene we aimle* Fr ahd iegakey 
ship property, and select counsel for it. <e 5 HR eet Se ee ees Spoil 
State ex rel. Cole v. District Court et al eS Ail ieee en toy 9 ae : , 


79 M 1, 7, 254 P 863. 7 43 P 924. 


CHAPTER 163 
INSURANCE IN GENERAL—DEFINITIONS—WHAT MAY BE INSURED 


Section 8060. Insurance defined. 
8061. What events may be insured against. 
8062, Insurance of lottery or lottery prize unauthorized. 
8063. Usual kinds of insurance. 
8064. By what law governed. 


8060. Insurance defined. Insurance is a contract whereby one under- 
takes to indemnify another against loss, PAEOeS or liability arising from 
an unknown or contingent event. 7 


History: En. Sec. 3370, Civ. C. 1895; re-en. Sec. 5545, Rev. C. 1907; re-en. Sec. 8060, 
R. C. M. 1921. Cal. Civ. C. Sec. 2527. Field Civ. C. Sec. 1357. 


8061. What events may be insured against. Any contingent or un- 
known event, whether past or future, which may damnify a person having 
an insurable interest, or create a liability against him, may be insured 
against, subject to the provisions of this chapter. 


History: En. Sec. 3380, Civ. C. 1895; re-en. Sec. 5546, Rev. C. 1907; re-en. Sec. 8061, 
R. C. M. 1921. Cal. Civ. C. Sec. 2531. Field Civ. C. Sec. 1358. 


8062. Insurance of lottery or lottery prize unauthorized. The preceding 
section does not authorize an insurance for or against the drawing of any 
lottery, or for or against any chance or ticket in a lottery drawing a prize. 


History: En. Sec. 3381, Civ. C. 1895; re-en. Sec. 5547, Rev. C. 1907; re-en. Sec. 8062, 
R. C. M. 1921. Cal. Civ. C. Sec. 2532. 


8063. Usual kinds of insurance. The usual kinds of insurance are: 
: Marine insurance; 
Fire insurance; 
Life insurance; 
Health insurance; and, 
Accident insurance. 


History: En. Sec. 3382, Civ. C. 1895; re-en. Sec. 5548, Rev. C. 1907; re-en. Sec. 8063, 
R. C. M. 1921. Cal. Civ. C. Sec. 2533. Based on Field Civ. C. Sec. 1359. 


ee ce Sea 


8064. By what law governed. All kinds of insurance are subject to 
the provisions of sections 8060 to 8152 of this code. 


History: En. Sec. 3383, Civ. C. 1895; re-en. Sec. 5549, Rev. C. 1907; re-en. Sec. 8064, 
BR. C. M. 1921. Cal. Civ. C. Sec. 2534. Field Civ. C. Sec. 1360. 


CHAPTER 164 


PARTIES—INSURABLE INTEREST 


Section 8065. Designation of parties. 
8066. Who may insure. 
8067. Who may be insured. 
8068. Assignment to mortgagee of thing insured. 
8069. New contract between insurer and assignee. 
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8070. Insurable interest defined. 

8071. In what may consist. 

8072. Interest of carrier or depositary. 

8073. Mere expectancies. 

8074. _Measure of interest in property. 

8075. Insurance without interest illegal. 

8076. When interest must exist. 

8077. Effect of transfer. 

8078. Transfer after loss. 

8079. Exception in the case of several subjects in one policy. 
8080. In case of the death of the insured. 

8081. In the case of transfer between cotenants. 
8082. Policy—when void. 


8065. Designation of parties. The person who undertakes to indemnify 
another by a contract of insurance is called the insurer, and the person 
indemnified is called the insured. 


History: En. Sec. 3390, Civ. C. 1895; re-en. Sec. 5550, Rev. C. 1907; re-en. Sec. 8065, 
R. C. M. 1921. Cal. Civ. C. Sec. 2538. Field Civ. C. Sec. 1361. 


8066. Who may insure. Any one capable of making a contract may 
be an insurer, subject to the restrictions imposed by special statutes upon 
foreign corporations, non-residents, and others. 


History: En. Sec. 3391, Civ. C. 1895; References 
re-en. Sec. 5551, Rev. C. 1907; re-en. Sec. ; 
8066,'R. C.M/1921) Ohl. Civ.(C.Bec. 2489, )! 95 ee, Oe TO: Ys POmter, BRUM asl eae 
Field Civ. C. Sec. 1362. : 


8067. Who may be insured. ee one except a public enemy may be 
insured. 


History: En. Sec. 3392, Civ. C. 1895; re-en. Sec. 5552, Rev. C. 1907; re-en. Sec. 8067, 
R. C. M. 1921. Cal. Civ. C. Sec. 2540. Field Civ. C. Sec. 1363. 


8068. Assignment to mortgagee of thing insured. Where a mortgagor 
of property effects insurance in his own name, providing that the loss 
shall be payable to the mortgagee, or assigns a policy of insurance to the 
mortgagee, the insurance is deemed to be upon the interest of the mortgagor, 
who does not cease to be a party to the original contract, and any act 
of his which would otherwise avoid the insurance will have the same effect, 
although the property is in the hands of the mortgagee. 


History: En. Sec. 3393, Civ. C. 1895; re-en. Sec. 5553, Rev. C. 1907; re-en. Sec. 8068, 
R. C. M. 1921. Cal. Civ. C. Sec. 2541. Field Civ. C. Sec. 1364. 


8069. New contract between insurer and assignee. If an insurer 
assents to the transfer of an insurance from a mortgagor to a mortgagee, 
and, at the time of his assent, imposes further obligations on the assignee, 
making a new contract with him, the acts of the mortgagor cannot affect 
his rights. 


History: En. Sec. 3394, Civ. C. 1895; re-en. Sec. 5554, Rev. C. 1907; re-en. Sec. 8069, 
R. C. M. 1921. Cal. Civ. C. Sec. 2542. Field Civ. C. Sec. 1365. 


8070. Insurable interest defined. Any interest in property, or any 
relation thereto, or liability in respect thereof, of such a nature that a 
contemplated peril might directly damnify the insured, is an insurable 
interest. 

History: En. Sec. 3400, Civ. C. 1895; re-en. Sec. 5555, Rev. C. 1907; re-en. Sec. 8070, 
R. C. M. 1921. Cal. Civ. C. Sec. 2546. Field Civ. C. Sec. 1366. 
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Operation and Effect 


Complaint in an action to recover on 
a policy of hail insurance, alleging that 
plaintiff “had” a certain number of acres 
of wheat growing was sufficient to show 
that he was the owner of the crop, and 
therefore had an insurable interest there- 
in. Pasherstnik v. Continental Ins. Co., 
67 M 19, 22, 214 P 603. 


While after a sale of real property un- 
der execution or order of sale, the judg- 


8071. 


consist in: 


In what may consist. 


1. An existing interest; 


PARTIES—INSURABLE INTEREST 


8071-8075 


ment debtor has no title to the property 
sold and thereafter his right to redeem 
is but a personal privilege, such right of 
redemption is an insurable interest which 
continues to exist after foreclosure sale 
and before the time of redemption has 
expired, and which he may assign, and if 
assigned the right to recover for a fire 
loss sustained during the period covered 
by the policy passes to the assignee. 
Baker v. Pennsylvania Fire Ins. Co., 81 
M 271, 279, 263 P 93. 


An insurable interest in property may 


2. An inchoate interest founded on an existing interest; or, 
3. An expectancy, coupled with an existing interest in that out of 


which the expectancy arises. 


History: En. Sec. 3401, Civ. C. 1895; re-en. Sec. 5556, Rev. C. 1907; re-en. Sec. eels 


R. C. M. 1921. 


8072. 


Cal. Civ. ©. Sec. 2547. Field Civ. C. Sec. 1367. 


Interest of carrier or depositary. A carrier or depositary of 


any kind has an insurable interest in a thing held by him as such, to the 


extent of its value. 


History: En. Sec. 3402, Civ. C. 1895; re-en. Sec. 5557, Rev. C. 1907; re-en. Sec. 8072, 


R. C. M. 1921. Cal. Civ. C. Sec. 2548. 


8073. Mere expectancies. 


Field Civ. 


C. Sec. 1368. 


A mere contingent or expectant interest in 


anything, not founded on an actual right to the thing, nor upon any valid 


contract for it, is not insurable. 


History: En. Sec. 3403, Civ. C. 1895; re-en. Sec. 5558, Rev. C. 1907; re-en. Sec. 8073, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 2549. Field Civ. C. Sec. 1369. 


8074. Measure of interest in property. The measure of an insurable 
interest in property is the extent to which the insured might be damnified 


by loss or injury thereof. 


History: En. Sec. 3404, Civ. C. 1895; re-en. Sec. 5559, Rev. C. 1907; re-en. Sec. 8074, 


R. GC. M. 1921. Cal. Civ. C. Sec. 2550. 


8075. 


Insurance without interest illegal. 


Field Civ. C. Sec. 1370. 


The sole object of insurance 


is the indemnity of the insured, and if he has no insurable interest the 


contract is void. 


History: En. Sec. 3405, Civ. C. 1895; 
re-en. Sec. 5560, Rev. C. 1907; re-en. Sec. 
8075, R. C. M. 1921. Cal. Civ. C. Sec. 
2551. Field Civ. C. Sec. 1371. 


Operation and Effect 


Under this section, if one insuring 
property against fire has no insurable in- 
terest therein the contract is void, and 
under the following section an interest in- 
sured must exist when the insurance 
takes effect and when the loss occurs. 
Libby Lbr. Co. v. Pacifie States Fire Ins. 
Co., 79 M 166, 174, 255 P 340. 


While after a sale of real property un- 
der execution or order of sale, the judg- 
ment debtor has no title to the property 
sold and thereafter his right to redeem 
is but a personal privilege, such right of 
redemption is an insurable interest which 
continues to exist after foreclosure sale 
and before the time of redemption has 
expired, and which he may assign, and if 
assigned the right to recover for a fire 
loss sustained during the period covered 
by the policy passes to the assignee. 
Baker v. Pennsylvania Fire Ins. Co., 81 
M 271, 278, 263 P 93. 


by 
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8076. When interest must exist. An interest insured must exist when 
the insurance takes effect, and when the loss occurs, but need not exist 
in the meantime. 


History: En. Sec. 3406, Civ. C. 1895; ble interest therein the contract is void, and 
re-en. Sec. 5561, Rev. C. 1907; re-en. Sec. under this section, an interest insured must 
8076, R. C. M. 1921. Cal. Civ. C. Sec. 2552. exist when the insurance takes effect and 
Field Civ. C. Sec. 1372. when the loss occurs. Libby Lbr. Co. v. 

Operation and Effect Pacific States Fire Ins. Co., 79 M 166, 


Under the preceding section, if one insur- 174, 255 P 340. 
ing property against fire loss has no insura- 


8077. Effect of transfer. Except in the cases specified in the next four 
sections, and in the eases of life, accident, and health insurance, a change 
of interest in any part of a thing insured, unaccompanied by a corresponding 
change of interest in the insurance, suspends the insurance to an equivalent 
extent, until the interest in the thing and the interest in the insurance 
are vested in the same person. 


History: En. Sec. 3407, Civ. C. 1895; re-en. Sec. 5562, Rev. C. 1907; re-en. Sec. 8077, 
R. C. M. 1921. Cal. Civ. C. Sec. 2553. Based on Field Civ. C. Sec. 1373. 


8078. Transfer after loss. A change of interest in a thing insured, 
after the occurrence of any injury which results in a loss, does not affect 
the right of the insured to indemnity for the loss. 


History: En. Sec. 3408, Civ. C. 1895; re-en. Sec. 5563, Rev. C. 1907; re-en. Sec. 8078, 
R. C. M. 1921. Cal. Civ. C. Sec. 2554. Field Civ. C. Sec. 1374. 


8079. Exception in the case of several subjects in one policy. A change 
of interest in one or more of several distinct things, separately insured 
by one policy, does not avoid the insurance as to the others. 


History: En. Sec. 3409, Civ. C. 1895; re-en. Sec. 5564, Rev. C. 1907; re-en. Sec. 8079, 
R. C. M. 1921. Cal. Civ. C. Sec. 2555. Field Civ. C. Sec. 1375. 


8080. In case of the death of the insured. A change of interest, by will 
or succession, on the death of the insured, does not avoid an insurance; 
and his interest in the insurance passes to the person taking his interest 
in the thing insured. 


History: En. Sec. 3410, Civ. C. 1895; re-en. Sec. 5565, Rev. C. 1907; re-en. Sec. 8080, 
R. C. M. 1921. Cal. Civ. C. Sec. 2556. Field Civ. C. Sec. 1376. 


8081. In the case of transfer between cotenants. A transfer of interest 
by one of several partners, joint owners, or owners in common, who are 
jointly insured, to the others, does not avoid an insurance, even though it 
has been agreed that the insurance shall cease upon an alienation of the . 
thing insured. | 


History: En. Sec. 3411, Civ. C. 1895; re-en. Sec. 5566, Rev. C. 1907; re-en. Sec. 8081, 
R. C. M. 1921. Cal. Civ. C. Sec. 2557. Field Civ. C. Sec. 1377. 


8082. Policy—when void. Every stipulation in a policy of insurance 
for the payment of loss, whether the person insured has or has not any 
interest in the property insured, or that the policy shall be received as 
proof of such interest, and every policy executed by way of gaming or 
wagering, is void. 


History: En. Sec. 3412, Civ. C. 1895; re-en. Sec. 5567, Rev. C. 1907; re-en. Sec. 8082, 
R. C. M. 1921. Cal. Civ. C. Sec. 2558. 
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CHAPTER 165 
CONCEALMENT AND REPRESENTATION 


Section 8083. Concealment, what constitutes. © 


8084. Effect of concealment. 

8085. What must be disclosed. 

8086. Matters which need not be communicated without inquiry. 
8087. Test of materiality. 

8088. Matters which each is bound to know. 
8089. Waiver of communication. 

8090. Interest of insured. 

8091. Fraudulent warranty. 

8092. Matters of opinion. 

8093. Representation—may be oral or written. 
8094. When may be made. 

8095. How interpreted. 

8096. Representation as to future. 

8097. How may affect policy. 

8098. When may be withdrawn. 

8099. Time intended by representation. 

8100. Representing information. 

8101. Falsity. 

8102. Effect of falsity. 

8103. Materiality. 

8104. Solicitor deemed agent of the company. 
8105. Application of provisions of this chapter. 


8083. Concealment, what constitutes. A neglect to communicate that 
which a party knows, and ought to communicate, is called a concealment. 


History: En. Sec. 3420, Civ. C. 1895; re-en. Sec. 5568, Rev. C. 1907; re-en. Sec. 8083, 
R. C. M. 1921. Cal. Civ. C. Sec. 2561. Field Civ. C. Sec. 1378. 


8084. Effect of concealment. A concealment, whether intentional or 
unintentional, entitles the injured party to rescind a contract of insurance. 


History: En. Sec. 3421, Civ. C. 1895; re-en. Sec. 5569, Rev. C. 1907; re-en. Sec. 8084, 
R. C. M. 1921. Cal. Civ. C. Sec. 2562. Field Civ. C. Sec. 1379. 


8085. What must be disclosed. Each party to a contract of insurance 
must communicate to the other, in good faith, all the facts within his 
knowledge which are or which he believes to be material to the contract, 
and which the other has not the means of ascertaining, and as to which 


he makes no warranty. 


History: En. Sec. 3422, Civ. C. 1895; 
re-en. Sec. 5570, Rev. C. 1907; re-en. Sec. 
8085, R. C. M. 1921. 
Field Civ. C. Sec. 1380. 


Operation and Effect 


If the insured intentionally conceals 
facts which are material or makes false 
representations with reference to them, in: 
tending to mislead the insurer, he -is 
guilty of actual fraud, which, at the op- 


tion of the latter, avoids the policy. Peli- 


can v. Mutual Life Ins. Co., 44 M 277, 
288, 119 P 778. 

In his application for a life insurance 
policy which provided, among other 
things, that the statements of the in- 
sured, in the absence of fraud, should be 
deemed representations and not warran- 
ties, the applicant represented that the 
only illness or disease he had had since 


Cal. Civ. C. Sec. 2563. 


childhood was a slight cold, and that he 
had consulted, or been treated by, only one 
physician for five years last past. The 
evidence showed that four months before 
making these statements on his medical 
examination he had been treated by two 
physicians and was present at a consulta- 
tion respecting his case held between the 
two and a third, that the treatment was 
not for a cold but for a serious ulcer of 
the throat of syphilitic or tubercular na- 
ture. Insured died of tubercular laryngitis 
some four months after issuance of the 
policy. Held, that the representations, ac- 
cepted and acted upon as true by defend- 
ant to its prejudice, were as to material 
facts affecting the risk, intended to mis- 
lead and therefore fraudulent, justifying 
the insurer in avoiding the policy. Wil- 
liams v. Mutual Life Ins. Co. of N. Y., 61 
M 66, 72, 201 P 320. 
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8086. Matters which need not be communicated without inquiry. 
Neither party to a contract of insurance is bound to communicate informa- 
tion of the matters following, except in answer to the inquiries of the 
other : 

1. Those which the other knows; 

2. Those which, in the exercise of ordinary care, the other ought to 
know, and of which the former has no reason to suppose him ignorant ; 
3. Those of which the other waives communication ; 

4. Those which prove or tend to prove the existence of a risk excluded 
by a warranty, and which are not otherwise material; and, 

5. Those which relate to a risk excepted from the policy, and which 
are not otherwise material. 


History: En. Sec. 3423, Civ. C. 1895; re-en. Sec, 5571, Rev. C. 1907; re-en. Sec. 8086,. 
R. C. M. 1921. Cal. Civ. C. Sec. 2564. Field Civ. C. Sec. 1381. 


8087. Test of materiality. Materiality is to be determined not by the 
event, but solely by the probable and reasonable influence of the facts 
upon the party to whom the communication is due, in forming his estimate 
of the disadvantages of the proposed contract, or in making his inquiries. 


History: En. Sec. 3424, Civ. C. 1895; re-en. Sec. 5572, Rev. C. 1907; re-en. Sec. 8087,. 
R. C. M. 1921. Cal. Civ. C. Sec. 2565. Field Civ. C. Sec. 1382. 


8088. Matters which each is bound to know. Each party to a contract 
of insurance is bound to know all the general causes which are open to: 
his inquiry, equally with that of the other, and which may affect either 
the political or material perils contemplated, and all cca usages of 


trade. 
History: En. Sec. 3425, Civ. C. 1895; re-en. Sec. 5573, Rev. C. 1907; re-en. Sec. 8088,,. 
R. C. M. 1921. Cal. Civ. C. Sec. 2566. Field Civ. C. Sec. 1383. 


8089. Waiver of communication. The right to information of material 
facts may be waived, either by the terms of insurance or by neglect to 
make inquiries as to such facts, where they are distinctly implied in other 
facts of which information is communicated. 

History: En. Sec. 3426, Civ. C. 1895; re-en. Sec. 5574, Rev. C. 1907; re-en. Sec. 8089, 
R. C. M. 1921. Cal. Civ. C. Sec. 2567. Field Civ. C. Sec. 1384. _ 

8090. Interest of insured. Information of the nature or amount of 
the interest of one insured need not be communicated unless in answer 
to an inquiry, except as prescribed by section 8107. 


History: En. Sec. 3427, Civ. C. 1895; re-en. Sec. 5575, Rev. C. 1907; re-en. Sec. a 
R. C. M. 1921. Cal. Civ. C. Sec. 2568. Field Civ. C. Sec. 1385. 


8091. Fraudulent warranty. An intentional and fraudulent omission, 
on the part of one insured, to communicate information of matters proving 
or tending to prove the falsity of a warranty, entitles the insurer to rescind. 


History: En. Sec. 3428, Civ. C. 1895; References 
re-en. Sec. 5576, Rev. C. 1907; re-en. Sec. Weyh etal) v.:CalitérniatineaConieame 


8091, R. C. M. 1921. Cal. Civ. C. Sec. 2569. 
Field Civ. C. Sec. 1386. 298, 305, 296 P 1030. 


8092. Matters of opinion. Neither party to a contract of insurance is 
bound to communicate, even upon inquiry, information of his own judgment 
upon the matters in question. 
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History: En. Sec. 3429, Civ. C. 1895; re-en. Sec. 5577, Rev. C. 1907; re-en. Sec. 8092, 
R. C. M. 1921. Cal. Civ. C. Sec. 2570. Field Civ. C. Sec. 1387. 


8093. Representation—may be oral or written. A representation may 
be oral or written. : 


History: En. Sec. 3430, Civ. C. 1895; re-en. Sec. 5578, Rev. C. 1907; re-en. Sec. 8093, 
R. C. M. 1921. Cal. Civ. C. Sec. 2571. Field Civ. C. Sec. 1388. 


8094. When may be made. A representation may be made at the same 
time with issuing the policy, or before it. 


History: En. Sec. 3431, Civ. C. 1895; re-en. Sec. 5579, Rev. C. 1907; re-en. Sec. 8094, 
R. C. M. 1921. - Cal. Civ. C. Sec. 2572. Field Civ. C. Sec. 1389. 


8095. How interpreted. The language of a representation is to be 
interpreted by the same rules as the language of contracts in general. 


History: En. Sec. 3432, Civ. C. 1895; re-en. Sec. 5580, Rev. C. 1907; re-en. Sec. 8095, 
R. C. M. 1921. Cal. Civ. C. Sec. 2573. Field Civ. C. Sec. 1390. 


8096. Representation as to future. A representation as to the future 
is to be deemed a promise, unless it appears that it was merely a statement 
of belief or expectation. 


History: En. Sec. 3433, Civ. C. 1895; re-en. Sec. 5581, Rev. C. 1907; re-en. Sec. 8096, 
R. C. M. 1921. Cal. Civ. C. Sec. 2574. Field Civ. C. Sec. 1391. 


8097. How may affect policy. A representation cannot be allowed to 
qualify an express provision in a contract of insurance; but it may qualify 
an implied warranty. 


History: En. Sec. 3434, Civ. C. 1895; re-en. Sec. 5582, Rev. C. 1907; re-en. Sec. 8097, 
R. C. M. 1921. Cal. Civ. C. Sec. 2575. Field Civ. C. Sec. 1392. 


8098. When may be withdrawn. A representation may be altered or 
withdrawn before the insurance is affected, but not afterwards. 


History: En. Sec. 3435, Civ. C. 1895; re-en. Sec. 5538, Rev. C. 1907; re-en. Sec. 8098, 
R. C. M. 1921. Cal. Civ. C. Sec. 2576. Field Civ. C. Sec. 1393. 


8099. Time intended by representation. The completion of the con- 
tract of insurance is the time to which a representation must be presumed 
to refer. 


History: En. Sec. 3436, Civ. C. 1895; re-en. Sec. 5584, Rev. C. 1907; re-en. Sec. 8099, 
R. C. M. 1921. Cal. Civ. C. Sec. 2577. Field Civ. C. Sec. 1394. 


8100. Representing information. When a person insured has no per- 
sonal knowledge of a fact, he may nevertheless repeat information which 
he has upon the subject, and which he believes to be true, with the 
explanation that he does so on the information of others, or he may submit 
the information, in its whole extent, to the insurer; and in neither case 
is he responsible for its truth, unless it proceeds from an agent of the 
insured, whose duty it is to give the intelligence. 


History: En. Sec. 3437, Civ. C. 1895; re-en. Sec. 5585, Rev. C. 1907; re-en. Sec. 8100, 
R. C. M. 1921. Cal. Civ. C. Sec. 2578. Field Civ. C. Sec. 1395. 


8101. Falsity. A representation is to be deemed false when the facts 
fail to correspond with its assertions or stipulations. 

History: En. Sec. 3438, Civ. C. 1895; re-en. Sec. 5586, Rev. C. 1907; re-en. Sec. 8101, 
R. C. M. 1921. Cal: Civ. C. Sec. 2579. Field Civ. C. Sec. 1396. 
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8102. Effect of falsity. If a representation is false in a material point, 
whether affirmative or promissory, the injured party is entitled to rescind 
the contract from the time when the representation becomes false. 


History: En. Sec. 3439, Civ. C. 1895; re-en. Sec. 5587, Rev. C. 1907; re-en. Sec. 8102, 
R. C. M. 1921. Cal. Civ. C. Sec. 2580. Field Civ. C. Sec. 1396. 

8103. Materiality. The materiality of a representation is determined 
by the same rule as the materiality of a concealment. 


History: En. Sec. 3440, Civ. C. 1895; re-en. Sec. 5588, Rev. C. 1907; re-en. Sec. 8103, 
R. C. M. 1921. Cal. Civ. C. Sec. 2581. Field Civ. C. Sec. 1398. 


8104. Solicitor deemed agent of the company. Any person who shall 
solicit an application for insurance upon the life of: another shall, in any 
controversy between the assured or his beneficiary and the company issuing 
any policy upon such application, be regarded as the agent of the company, 
and not the agent of the assured. 

History: En. Sec. 1, Ch. 30, L. 1907; re-en. Sec. 5589, Rev. C. 1907; re-en. Sec. 8104, 
R. C. M. 1921. 

8105. Application of provisions of this chapter. The provisions of this 
chapter apply as well to a modification of a contract of insurance as to 
its original formation. 

History: En. Sec. 3441, Civ. C. 1895; re-en. Sec. 5590, Rev. C. 1907; re-en. Sec. 8105, 


BR. C. M. 1921. Cal. Civ. C. Sec. 2582. Field Civ. C. Sec. 1399. 
CHAPTER 166 
THE POLICY 


Section 8106. Policy, what constitutes. 


8107. What must be specified in a policy. 
8108. Policy must contain the whole contract. 
8109. Whose interest is covered. 

8110. Insurance by agent or trustee. 

8111. Insurance by part owner. 

8112. General terms. 

8113. Successive owners. 

8114. Transfer of the thing insured. 

8115. Open and valued policies. 

8116. Open policy defined. 

8117. Valued policy defined. 

8118. Running policy defined. 

8119. Effect of receipt. 

8120. Agreement not to transfer claim—when void. 


8106. Policy, what constitutes. The written instrument, in which a 
contract of insurance is set forth, is called a policy of insurance. 


History: En. Sec. 3450, Civ. C. 1895; References 
re-en. Sec. 5591, Rev. C. 1907; re-en. Sec. 
8106, R. C. M. 1921. Cal. Civ. C. Sec. 2586. 
Field Civ. C. Sec. 1400. 


Baker v. Pennsylvania Fire Ins. Co., 81 
M 271, 277, 263 P 93. 


8107. What must be specified in a policy. <A policy of insurance must 
specify : 

1. The parties between whom the contract is made; 

2. The rate of premium; 

3. The property or life insured; 

4. The interest of the insured in the property insured, if he is not the 
absolute owner thereof ; ; 
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5. The risks insured against; and, 
6. The period during which the insurance is to continue. 


History: En. Sec. 3451, Civ. C. 1895; made, the rate of premium, the property 
re-en. Sec. 5592, Rev. C. 1907; re-en. Sec. insured, the risk insured against and the 
8107, R. C. M. 1921. Cal. Civ. C. Sec. 2587. period of time during which the insurance 
Field Civ. C. Sec. 1401. is to continue, contains all the elements of 
a policy of insurance required by the pro- 
visions of this and the preceding section. 

A fire insurance policy specifying the Baker v. Pennsylvania Fire Ins. Co., 81 M 
parties between whom the contract is 271, 277, 263 P 93. 


Operation and Effect 


8108. Policy must contain the whole contract. Every policy of insur- 
ance issued or delivered within this state on or after the first day of 
January, 1908, by any life insurance corporation doing business within the 
state, shall contain the entire contract between the parties. 


History: En. Sec. 1, Ch. 39, L. 1907; Sec. 5593, Rev. C. 1907; re-en. Sec. 8108, 
R. C. M. 1921. 


8109. Whose interest is covered. When the name of the person 
intended to be insured is specified in a policy, it can be applied only to 
his own proper interest. 


History: En. Sec. 3452, Civ. C. 1895; re-en. Sec. 5594, Rev. C. 1907; re-en. Sec. 8109, 
R. C. M. 1921. Cal. Civ. C. Sec. 2588. Field Civ. C. Sec. 1402. 


8110. Insurance by agent or trustee. When an insurance is made by 
an agent or trustee, the fact that his principal or beneficiary is the person 
really insured may be indicated by describing him as agent or trustee, or 
by other general words in the policy. 


History: En. Sec. 3453, Civ. C. 1895; re-en. Sec. 5595, Rev. C. 1907; re-en. Sec. 8110, 
R. C. M. 1921. Cal. Civ. C. Sec. 2589. Field Civ. C. Sec. 1403. 


8111. Insurance by part owner. To render an insurance, effected by 
one partner or part owner, applicable to the interest of his copartners, or 
of other part owners, it is necessary that the terms of the policy should 
be such as are applicable to the joint or common interest. 


History: En. Sec. 3454, Civ. C. 1895; re-en. Sec. 5596, Rev. C. 1907; re-en. Sec. 8111, 
R. GC. M. 1921. Cal. Civ. C. Sec. 2590. Field Civ. C. Sec. 1404. 


8112. General terms. When the description of the insured in a policy 
is so general that it may comprehend any person or any class of persons, 
he only can claim the benefit of the policy who can show that it was 
intended to include him. 


History: En. Sec. 3455, Civ. C. 1895; re-en. Sec. 5597, Rev. C. 1907; re-en. Sec. 8112, 
R. C. M. 1921. Cal. Civ. C. Sec. 2591. Field Civ. C. Sec. 1405. 


8113. Successive owners. A policy may be so framed that it will inure 
to the benefit of whomsoever, during the continuance of the risk, may 
become the owner of the interest insured. 


History: En. Sec. 3456, Civ. C. 1895; re-en. Sec. 5598, Rev. C. 1907; re-en. Sec. 8113, 
R. C. M. 1921. Cal. Civ. C. Sec. 2592. Field Civ. C. Sec. 1406. 


8114. Transfer of the thing insured. The mere transfer of a thing 
insured does not transfer the policy, but suspends it until the same person 
becomes the owner of both the policy and the thing insured. 

History: En. Sec. 3457, Civ. C. 1895; re-en. Sec. 5599, Rev. C. 1907; re-en. Sec. 8114, 
R. C. M. 1921. Cal. Civ. C. Sec. 2593. Field Civ. C. Sec. 1407. 
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8115. Open and valued policies. A policy is either open or valued. 


History: En. Sec. 3458, Civ. C. 1895; re-en. Sec. 5600, Rev. C. 1907; re-en. Sec. 8115, 
R. C. M. 1921. Cal. Civ. C. Sec. 2594. Field Civ. C. Sec. 1408. 


8116. Open policy defined. An open policy is one in which the value 
of the thing insured is not agreed upon, but is left to be ascertained in 
case of loss. 


History: En. Sec. 3459, Civ. C. 1895; re-en. Sec. 5601, Rev. C. 1907; re-en. Sec. 8116, 
R. C. M. 1921. Cal. Civ. C. Sec. 2595. Field Civ. C. Sec. 1409. 


8117. Valued policy defined. A valued policy is one which expresses 
on its face an agreement that the thing insured shall be valued at a 
specified sum. 


History: En. Sec. 3460, Civ. C. 1895; re-en. Sec. 5602, Rev. C. 1907; re-en. Sec. 8117, 
R. C. M. 1921. Cal. Civ. C. Sec. 2596. Field Civ. C. Sec. 1410. 


8118. Running policy defined. A running policy is one which con- 
templates successive insurances, and which provides that the object of 
the policy may be from time to time defined, especially as to the subjects 
of insurance, by additional statements or indorsements. 


History: En. Sec. 3461, Civ. C. 1895; re-en. Sec. 5603, Rev. C. 1907; re-en. Sec. 8118, 
R. C. M. 1921. Cal. Civ. C. Sec. 2597. Field Civ. C. Sec. 1411. 


8119. Effect of receipt. An acknowledgment in a policy of the receipt 
of premium is conclusive evidence of its payment, so far as to make the 
policy binding, notwithstanding any stipulation therein that it shall not 
be binding until the premium is actually paid. 


History: En. Sec. 3462, Civ. C. 1895; re-en. Sec. 5604, Rev. C. 1907; re-en. Sec. 8119, 
R. C. M. 1921. Cal. Civ. C. Sec. 2598. Field Civ. C. Sec. 1412. 


8120. Agreement not to transfer claim—when void. An agreement 
made before a loss, not to transfer the claim of a person insured against 
the insurer, after the loss has happened, is void. 


History: n. Sec. 3463, Civ. C. 1895; re-en. Sec. 5605, Rev. C. 1907; re-en. Sec. 8120, 
R. C. M. 1921. Cal. Civ. C. Sec. 2599. Field Civ. C. Sec. 1413. 


CHAPTER 167 
WARRANTIES—THE PREMIUM 


Section 8121. Warranty—express or implied. 
8122. Form—no particular words necessary. 
8123. Warranty—in what contained. 
8124. Past, present, and future warranties. 
8125. Warranty as to past or present. 
8126. Warranty as to the future. 
8127. Performance excused. 
8128. When acts avoid the policy. 
8129. Policy may provide for avoidance. 
8130. Breach without fraud. 
8131. When premium is earned. 
8132. Return of premium. 
8133, When not allowed. 
8134. Return for fraud, misrepresentation, ignorance or non-liability of 

insurer. 

8135. Overinsurance by several insurers. 
8136. Contribution. 
8137. Proportionate contribution. 
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8121. Warranty—express or implied. A warranty is either express 
or implied. 


_ History: En. Sec. 3470, Civ. C. 1895; re-en. Sec. 5606, Rev. C. 1907; re-en. Sec. 8121, 
R. C. M. 1921. Cal. Civ. C. Sec. 2603. Field Civ. C. Sec. 1414. 


8122. Form—no particular words necessary. No particular form of 
words is necessary to create a warranty. 


History: En. Sec. 3471, Civ. C. 1895; re-en. Sec. 5607, Rev. C. 1907; re-en. Sec. 8122, 
R. C. M. 1921. Cal. Civ. C. Sec. 2604. Field Civ. C. Sec. 1415. 


8123. Warranty—in what contained. Every express warranty, made 
at or before the execution of the policy, must be contained in the policy 
itself, or in another instrument signed by the insured and referred to in 
the policy, as making a part of it. 


History: En. Sec. 3472, Civ. C. 1895; signed by the insured and referred to in 


re-en. Sec. 5608, Rev. C. 1907; re-en. Sec. 
8123, R. C. M. 1921. Cal. Civ. C. Sec. 2605. 
* Based on Field Civ. C. Sec. 1416. 

Operation and Effect 

The provision of this section that every 
express warranty made at, or before, the 
execution of a policy must be contained in 
the policy itself, or in another instrument 


8124. Past, present, and future 


the policy as making a part of it, is ap- 
plicable to fidelity or indemnity bonds. 
Montana A. F. Corp. v. Federal Surety Co., 
85 M 149, 167, 278 P 116. 


References 


Cited or applied as section 5608, Revised 
Codes, in Mandoli v. National Council ete., 
58 M 671, 679, 194 P 493. 


warranties. A warranty may relate 


to the past, the present, the future, or to any or all of these. 


History: En. Sec. 3473, Civ. C. 1895; re-en. Sec. 5609, Rev. C. 1907; re-en. Sec. 8124, 
R. C. M. 1921. Cal. Civ. C. Sec. 2606. Field Civ. C. Sec. 1417. 


8125. Warranty as to past or present. 


A statement in a policy, of a 


matter relating to the person or thing insured, or to the risk, as a fact, is 


an express warranty thereof. 


History: En. Sec. 3474, Civ. C. 1895; 
re-en. Sec. 5610, Rev. C. 1907; re-en. Sec. 
8125, R. C. M. 1921. Cal. Civ. C. Sec. 2607. 


thing insured, or to the risk, as a fact, is 
made an express warranty, a breach of 
which in its inception prevents the policy 


Field Civ. C. Sec. 1418. 
Operation and Effect 


By this section a statement in an insur- 
ance policy of a matter relating to the 


8126. Warranty as to the future.. A statement in a policy, which 
imports that it is intended to do or not to do a thing which materially 


affects the risk, is a warranty that such an act or omission shall take place. 


History: En. Sec. 3475, Civ. C. 1895; re-en. Sec. 5611, Rev. C. 1907; re-en. Sec. 8126, 
R. C. M. 1921. Cal. Civ. C. Sec. 2608. Field Civ. C. Sec. 1419. 


from attaching to the risk. Weyh et al. 
v. California Ins. Co., 89 M 298, 305, 296 
P 1030. — 


8127. Performance excused. When, before the time arrives for the 
performance of a warranty relating to the future, a loss insured against 
happens, or performance becomes unlawful at the place of the contract, 
or impossible, the omission to fulfil the warranty does not avoid the policy. 


History: En. Sec. 3476, Civ. C. 1895; re-en. Sec. 5612, Rev. C. 1907; re-en. Sec. 8127, 
R. C. M. 1921. Cal. Civ. C. Sec. 2609. Field Civ. C. Sec. 1420. 


8128. When acts avoid the policy. The violation of a material war- 
ranty, or other material provision of a policy, on the part of either party 
thereto, entitles the other to rescind. 
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History: En. Sec. 3477, Civ. C. 1895; 
re-en. Sec. 5613, Rev. C. 1907; re-en. Sec. 
8128, R. C. M. 1921. Cal. Civ. C. Sec. 2610. 
Field Civ. C. Sec. 1421. 


8129. Policy may provide for avoidance. 
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References 
Weyh et al. v. California Ins. Co., 89 M 
298, 305, 296 P 1030. 


A policy may declare that 


a violation of specified provisions shall avoid it, otherwise the breach 
of an immaterial provision does not avoid the policy. 


History: En. Sec. 3478, 
re-en. Sec. 5614, 


Civ. C. 1895; 
Rev. C. 1907; re-en. Sec. 


8129, R. C. M. 1921. Cal. Civ. C. Sec. 2611. 


Field Civ. C. Sec. 1422. 
Operation and Effect 


Held that this section ‘providing that a 
policy of insurance may declare that a 


violation of specified provisions shall avoid 
it, otherwise the breach of an immaterial 
provision does not avoid the policy, refers 
to provisions other than warranties. Weyh 
et al. v. California Ins. Co., 89 M 298, 305, 
296 P 1030. 


8130. Breach without fraud. <A breach of warranty, without fraud, 
merely exonerates the insurer from the time that it occurs, or where it is 
broken in its inception prevents the policy from attaching to the risk. 


History: En. Sec. 3479, Civ. C. 1895; 
re-en. Sec. 5615, Rev. C. 1907; re-en. Sec. 
8130, R. C. M. 1921. Cal. Civ. C. Sec. 2612. 
Field Civ. C. Sec. 1423. 


Operation and Effect 


By section 8125, R. C. M. 1921, a state- 
ment in an insurance policy of a matter 


8131. 


relating to the thing insured, or the risk, 
as a fact, is made an express warranty, a 
breach of which in its inception prevents 
the policy from attaching to the risk. 
Weyh et al. v. California Ins. Co., 89 M 
298, 305, 296 P 1030. 


When premium is earned. An insurer is entitled to payment 


of the premium as soon as the thing insured is exposed to the peril insured 


against. 


History: En. Sec. 3490, Civ. C. 1895; re-en. Sec. 5616, Rev. C. 1907; re-en. Sec. 8131, 
R. C. M. 1921. Cal. Civ. C. Sec. 2616. Field Civ. C. Sec. 1424. 


8132. Return of premium. 
of premium, as follows: 


A person insured is entitled to a return 


1. To the whole premium, if no part of his interest in the thing in- 
sured be exposed to any of the perils insured against. 
2. Where the insurance is made for a definite period of time, and the 


insured surrenders his policy, to such proportion of the premium as cor- 
responds with the unexpired time, after deducting from the whole pre- 
mium any claim for loss or damage under the policy which has previously 
accrued. 


History: En. Sec. 3491, Civ. C. 1895; 
re-en. Sec. 5617, Rev. C. 1907; re-en. Sec. 
8132, R. C. M. 1921. Cal. Civ. C. Sec. 2617. 
Based on Field Civ. C. Sec. 1425. 


8133. When not allowed. If a peril insured against has existed, and 
the insurer has been liable for any period, however short, the insured is 
not entitled to return’ of premiums, so far as that particular risk is 


References 


Osborne v. Supreme Lodge ete. 
Dept., 69 M 361, 368, 222 P 456. 


Ins. - 


concerned. 
History: En. Sec. 3492, Civ. C. 1895; re-en. Sec. 5618, Rev. C. 1907; re-en. Sec. 8133, 
R. C. M. 1921. Cal. Civ. C. Sec. 2618. 


8134. Return for fraud, misrepresentation, ignorance or non-liability 
of insurer. A person insured is entitled to a return of the premium 
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8135-8138 
when the contract is voidable, on account of the fraud or misrepresenta- 
tion of the insurer, or on account of facts, of the existence of which the 
insured was ignorant without his fault; or when, by any default of the 
insured other than actual fraud, the insurer never incurred any liability 
under the policy. 


History: En. Sec. 3493, Civ. C. 1895; 
re-en. Sec. 5619, Rev. C. 1907; re-en. Sec. 
8134, R. C. M. 1921. Cal. Civ. C. Sec. 2619. 
Field Civ. C. Sec. 1426. 


Operation and Effect 


In an action to recover back life in- 
surance premiums alleged to have been 


mistaken idea that the policy was still in 
force, whereas it had been forfeited for 
noncompliance with its conditions, the test 
whether plaintiff can prevail is: could his 
beneficiary have collected the amount 
thereof had the insured died in the mean- 
time? Osborne v. Supreme Lodge ete. Ins. 


paid without consideration and under the Dap Gla M B61 gd6% 22018450, 


8135. Overinsurance by several insurers. In case of an overinsurance 
by several insurers, the insurer is entitled to a ratable return of the 
premium, proportioned to the amount by which the aggregate sum in- 
sured in all the policies exceeds the insurable value of the thing at risk. 


History: En. Sec. 3494, Civ. C. 1895; re-en. Sec. 5620, Rev. C. 1907; re-en. Sec. 8135, 
R. C. M. 1921. Cal. Civ. C. Sec. 2620. Field Civ. C. Sec. 1428. 


8136. Contribution. When an overinsurance is effected by simul- 
taneous policies, the insurers contribute to the premium to be returned 


in proportion to the amount insured by their respective policies. 


History: En. Sec. 3495, Civ. C. 1895; re-en. Sec. 5621, Rev. C. 1907; re-en. Sec. 8136, 
BR. C. M. 1921. Cal. Civ. C. Sec. 2621. Field Civ. C. Sec. 1429. 


8137. Proportionate contribution. When an overinsurance is effected 
by successive policies, those only contribute to a return of the premium 
who are exonerated by prior insurances from the lability assumed by 
them, and in proportion as the sum for which the premium was paid 
exceeds the amount for which, on account of prior insurance, they could 
be made liable. 


History: En. Sec. 3496, Civ. C. 1895; re-en. Sec. 5622, Rev. C. 1907; re-en. Sec. 8137, 
R. C. M. 1921. Cal. Civ. C. Sec. 2622. Field Civ. C. Sec. 1430. 


CHAPTER 168 
LOSS AND NOTICE OF LOSS 


Section 8138. Perils, remote and proximate. 


8139. Loss incurred in rescue from peril. 

8140. Excepted perils. 

8141. Loss caused by wilful act or fraud of insured. 
8142. Notice of loss. 

8143. Preliminary proofs. 

8144. Waiver of defects in notice, ete. 

8145. Waiver of delay. 

8146. Certificate—when dispensed with. 


8138. Perils, remote and proximate. An insurer is liable for a loss of 
which a peril insured against was the proximate cause; although a peril 
not contemplated by the contract may have been a remote cause of the 
loss; but he is not lable for a loss of which the peril insured against was 
only a remote cause. 

History: En. Sec. 3500, Civ. C. 1895; re-en. Sec. 5623, Rev. C. 1907; re-en. Sec. 8138, 
R. C. M. 1921. Cal. Civ. C. Sec. 2626. Field Civ. C. Sec. 1431. 
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8139. Loss incurred in rescue from peril. An insurer is liable where 
the thing insured is rescued from a peril insured against, that would 
otherwise have caused a loss, if in the course of such rescue the thing is 
exposed to a peril not insured against, which permanently deprives the 
insured of its possession, in whole or in part; or where a loss is caused 
by efforts to rescue the thing insured from a peril insured against. 


History: En. Sec. 3501, Civ. C. 1895; re-en. Sec. 5624, Rev. C. 1907; re-en. Sec. 8139, 
R. C. M. 1921. Cal. Civ. C. Sec. 2627. Field Civ. C. Sec. 1432. 


8140. Excepted perils. Where a peril is specially excepted in a con- 
tract. of insurance, a loss, which would not have occurred but for such 
peril, is thereby excepted; although the immediate cause of the loss was 
a peril which was not excepted. 


History: En. Sec. 3502, Civ. C. 1895; re-en. Sec. 5625, Rev. C. 1907; re-en. Sec. 8140, 
R. C. M. 1921. Cal. Civ. C. Sec. 2628. Field Civ. C. Sec. 1433. 


8141. Loss caused by wilful act or fraud of insured. An insurer is 
not liable for a loss caused by the wilful act of the insured; but he is not 
exonerated by the negligence of the insured, or of his agents or others. 


History: En. Sec. 3503, Civ. C. 1895; 
re-en. Sec. 5626, Rev. C. 1907; re-en. Sec. 
8141, R. C. M. 1921. Cal. Civ. C. Sec. 2633. 
Field Civ. C. Sec. 1434. 


Operation and Effect 


Under this section, where a bank, in- 
sured against robbery and burglary, de- 
liberately permitted the time-locks on its 


8142. Notice of loss. 


safe and vault to remain unset on the 
night of a contemplated robbery in aid of 
an unsuccessful plan of the sheriff to cap- 
ture the robbers and recapture the loot, in 
violation of its covenant to have the locks 
set, the loss was caused by the bank’s 
wilful act and the insurer exonerated. 
Harrison State Bk. v. U. S. Fidelity & G. 


-Co., 94 M 100, 109, 22 P 2d 1061. 


In case of loss upon an insurance against fire, 


an insurer is exonerated, if notice thereof be not given to him by some 
person insured, or entitled to the benefit of the insurance, without un- 


necessary delay. 


History: En. Sec. 3510, Civ. C. 1895; 
re-en. Sec. 5627, Rev. C. 1907; re-en. Sec. 
8142, R. C. M. 1921. Cal. Civ. C. Sec. 2633. 
Field Civ. C. Sec. 1435. 


Operation and Effect 


Held, that in the absence of a more 
specific provision for notice of loss sus- 
tained by fire, the provision of this section 
to the effect that notice thereof given the 
insurer by some person insured, or entitled 


to the benefit of the insurance, without 
unnecessary delay, is controlling, and that 
where the insurer was notified of loss on 
the night of the fire by the mortgagee, 
and the day following one of its agents 
was advised of the fact by the insured 
and later one of its adjusters made an in- 
vestigation, the requirement of the statute 
above was sufficiently complied with. 
Baker v. Pennsylvania Fire Ins. Co., 81 M 
271, 280, 263 P 93. 


8143. Preliminary proofs. When preliminary proof of loss is required 
by a policy, the insured is not bound to give such proof as would be 
necessary in a court of justice; but it is sufficient for him to give the 
best evidence which he has in his power at the time. ) 


History: En. Sec. 3511, Civ. C. 1895; 
re-en. Sec. 5628, Rev. C. 1907; re-en. Sec. 
8143, R. C. M. 1921. Cal. Civ. C. Sec. 2634. 
Field Civ. C. Sec. 1436. 


Operation and Effect 


This section applies to life and accident 
insurance as well as to fire insurance 
policies. Da Rin v. Casualty Company of 
America, 41 M 175, 185, 108 P 649. 


' Purpose and effect of this section de- 
clared in Da Rin v. Casualty Company of 
America, 41 M 175, 186, 108 P 649. 

Held, that the provision in a health 
policy requiring written notice within ten 
days after commencement of disability 
from sickness, must be read in connection 
with this section, providing that where 
preliminary proof of loss is required by a 
policy, the insured need not give such 
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proof as is necessary in a court of justice, 
it being sufficient if he give the best ev- 
idence which it is in his power to give 
at the time; held, further, that conditions 
may be such as to relieve insured from 
giving any notice whatever except that 
contained in his final proof of disability. 
Wick v. Western Life & Casualty Co., 60 
M 553, 556, 199 P 272. 

Where preliminary proof is required 
under an insurance policy, the insured is 
not bound to give such proof as is neces- 


8144. Waiver of defects in notice, etc. 


LOSS AND 


NOTICE 8144, 8145 


sary in a court of justice, the best evidence 
within his power to give at the time being 
sufficient to put the insurer upon inquiry 
to determine whether he is liable. . Cald- 
well v. Washington F. Nat. Ins. Co., 94 
M 431, 443, 23 P 2d 257. 

Id. Where the insured has attempted 
to make proof of loss, even though it be 
insufficient or defective, the burden is 
cast upon the insurance company to make 
objection thereto, or it will be deemed to 
have waived the defect or insufficiency. 


All defects in a notice of loss, 


or in preliminary proofs thereof, which the insured might remedy, and 
which the insurer omits to specify to him, without unnecessary delay, as 


grounds of objection, are waived. 

History: En. Sec. 3512, Civ. C. 1895; 
re-en. Sec. 5629, Rev. C. 1907; re-en. Sec. 
8144, R. C. M. 1921. Cal. Civ. C. Sec. 2635. 
Field Civ. C. Sec. 1437. 


Waiver by Act of Adjuster 


Held, that where insured had failed to 
furnish a sworn statement of proof of loss 
as he was required to do under the pro- 
visions of the policy, but the company’s 
adjuster notwithstanding such failure had 
made offers of settlement, defendant 
waived the requirement even though the 
policy provided that such act on the part 
of its adjuster should not constitute a 
waiver. Pasherstnik v. Continental Ins. 
Sey. 671M 19. 27,214. P 603, 

Under this section and the following sec- 
tion, defects in proofs of loss sustained 
by fire may be waived, and were waived 
by an adjuster of defendant insurance 
company by advising plaintiff that the 
proofs exhibited to him, after certain 
amendments made, were “all _ right.” 
Morrison v. Concordia Fire Ins. Co. et al., 
72 M 97,.101, 231 P 905. | 


Waiver by Failure of Insurer to Object 
Within Reasonable Time 


Where a fire insurance policy requires 
preliminary proofs of loss, and they are 
presented in due time but are defective, 
such defects are waived by the failure of 
the insurer to make objection: to them 
within a reasonable time (this section) ; 


‘especially so, where such delay operates to 


delay the time of payment of the loss, or 
is for such a period as to render it im- 
possible to remedy the defects within the 
sixty-day time limit fixed by the policy. 
Federal Land Bk. v. Rocky Mt. F. Ins. Co., 
85 M 405, 416, 279 P 239. 


The provision of this section that defects 
in a notice of loss or in the preliminary 
proof which the insurer fails to specify 
as grounds of objection without delay, 
are waived, is as much a part of the policy 
of insurance as though written therein, and 
is controlling when it conflicts with pro- 
visions in the policy. Caldwell v. Wash- 
ington F. Nat. Ins. Co., 94 M 431, 444, 
23 P 2d 257. 


8145. Waiver of delay. Delay in the presentation to an insurer of 


notice or proof of loss is waived, if caused by any act of his, or if he omits | 


to make objection promptly and specifically upon that ground. 


History: En. Sec. 3513, Civ. C. 1895; 
re-en. Sec. 5630, Rev. C. 1907; re-en. Sec. 
8145, R. C. M. 1921. Cal. Civ. C. Sec. 2636. 
Field Civ. C. Sec. 1438. 


Pleading of Waiver Necessary 


Under this section, where suit on a fire 
insurance policy is commenced within time, 
delay in the presentation of notice or 
proof of loss is waived if caused by the 
act of the insurer, or if he omits to make 
prompt amd specific objection on that 
ground; but to entitle the insured to take 
advantage of this provision he must plead 
the waiver. Krause v. Insurance Co. of 
North America, 73 M 169, 176, 235 P 406. 


Waiver by Act of Agent 


Notwithstanding a clause in a hail insur- 
ance policy that defendant company’s 


agents had not the power to orally waive 
any of its provisions, they may, under this 
section, be held to have waived a provision 
therein for proof of loss by failing to 
promptly advise the insured, in their ne- 
gotiations for settlement, that delay in 
payment of the loss was caused by absence 
of proof of loss or that the company 
would rely upon his omission to make the 
necessary proof. Ames v. Minneapolis F. 
& M. Ins. Co., 69 M 177, 181, 220 P 747. 


Under the next preceding section and 
this section, defects in proofs of loss sus- 
tained by fire may be waived, and were 
waived by an adjuster of defendant in- 
surance company by advising plaintiff that 
the proofs exhibited to him, after certain 
amendments made, were “all right.” Mor- 
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rison v. Concordia Fire Ins. Co. et al., 72 
M 97, 101, 231 P 905. 

Failure to furnish proof of a loss by 
fire as required by the policy bars recov- 
ery thereon unless the insurer voluntarily 
or involuntarily waived the condition, and 
was waived where the president of a mu- 
tual insurance company, after receiving 
notice of loss, appointed a committee which 
went to the scene of the fire and did all 
it would have done under a formal proof 
of loss duly filed and did not inform. the 
insured that anything further would be 
required, the claim being rejected for 
other reasons. La Bonte v. Mutual Fire 
etc. Ins. Co., 75 M 1, 12, 241 P 681. 

Waiver by Failure to Make Timely Ob- 
jection 

When notice of a casualty and proof of 
resulting death are incorporated in the 
same communication to the insurer, and 
the proof of the cause of death, with the 
attendant facts, meets all the requirements 
of the policy, except that the statement 
is not as full as it might be, the failure 
of the insurer to demand more explicit 
proof is a waiver of his right to thereafter 
object to its sufficiency. Da Rin v. Cas- 
ualty Company of America, 41 M 175, 187, 


8146. Certificate—when dispensed with. 


INSURANCE 


Ch. 168, 169 


108 P 649. 
The condition of a fidelity insurance 
bond that notice of loss must be given by 


the insured within a given period is a 


condition precedent to recovery on the 
bond, which, however, may be waived and 
is waived, under this section, if the insurer 
fails to make objection on account of such 
failure promptly and specifically on that 
ground. Montana A. F. Corp. v. Federal 
Surety Co., 85 M 149, 164, 278 P 116. 

Under this section, held that where a 
fire insurance company for nine months 
after a fire made no specific objection 
on the ground that the insured had failed 
to file proof of loss, it will be held to 
have waived that requirement of the 
policy, statements in letters sent to the 
insured that what was said therein was 
said “without waiving any of the pro- 
visions of the policy,’ not meeting the 
requirement of specific objection. Alter- 
matt v. Rocky Mountain Fire Ins. Co., 85 
M 419, 427, 279 P 243. 


References 


Pasherstnik v. Continental Ins. Co., 67 
M 19, 27, 214 P 603; Federal Land Bk. v. 
Rocky Mt. F. Ins. Co., 85 M 405, 415, 
Binks cost, 


If a policy requires, by way 


of preliminary proof of loss, the certificate or testimony of a person other 
than the insured, it is sufficient for the insured to use. reasonable dili- 
gence to procure it, and in case of the refusal of such person to give it, 
then to furnish reasonable evidence to the insurer that such refusal was 
not induced by any just grounds of disbelief in the facts necessary to be 
certified. 


History: En. Sec. 3514, Civ. C. 1895; re-en. Sec. 5631, Rev. C. 1907; re-en. Sec. 8146, 
R. C. M. 1921. Cal. Civ. C. Sec. 2637. Field Civ. C. Sec. 1439. 


CHAPTER 169 
DOUBLE INSURANCE—REINSURANCE 


Section 8147. Double insuranee. 


8148. Contribution in case of double insurance. 
8149. Reinsurance defined. 

8150. Disclosures required. 

8151. Reinsurance presumed to be against liability. 
8152. Original insured has no interest. 


8147. Double insurance. A double insurance exists where the same 
person is insured by several insurers separately in respect to the same 
subject and interest. 

History: En. Sec. 3520, Civ. C. 1895; re-en. Sec. 5632, Rev. C. 1907; re-en. Sec. 8147, 
R. C. M. 1921. Cal. Civ. C. Sec. 2641. Field Civ. C. Sec. 1440. 

8148. Contribution in case of double insurance. In case of double 
insurance, the several insurers are liable to pay losses thereon as follows: 

1. In fire insurance, each insurer must contribute ratably towards the 
loss, without regard to the dates of the several policies. 
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2. In marine insurance, the liability of the several insurers for a to- 
tal loss, whether actual or constructive, where the policies are not simul- 
taneous, is in the order of the dates of the several policies, no liability at- 
taching to a second or other subsequent policy, except as to the excess 
of the loss over the amount of all previous policies on the same interest. 
If two or more policies bear date upon the same day, they are deemed 
to be simultaneous, and the liability of insurers on simultaneous policies 
is to contribute ratably with each other. The insolvency of any of the 
insurers does not affect the proportionate lability of the other insurers. 
The liability of all insurers on the same marine interest for a partial or 
average loss is to contribute ratably. 


History: En. Sec. 3521, Civ. C. 1895; re-en. Sec. 5633, Rev. C. 1907; re-en. Sec. 8148, 
R. C. M. 1921. Cal. Civ. C. Sec. 2642. 


- 8149. Reinsurance defined. A contract of reinsurance is one by which/si49 
an insurer procures a third person to insure him against loss or lability me Mee 289 
by reason of such original insurance. 


History: En. Sec. 3530, Civ. C. 1895; re-en. Sec. 5634, Rev. C. 1907; re-en. Sec. 8149, 
R. C. M. 1921. Cal. Civ. C. Sec. 2646. Field Civ. C. Sec. 1442. 


8150. Disclosures required. Where an insurer obtains reinsurance, 
he must communicate all the representations of the original insured, and 
also all the knowledge and information he possesses, whether previously 
or subsequently acquired, which are material to the risk. 


History: En. Sec. 3531, Civ. C. 1895; re-en. Sec. 5635, Rev. C. 1907; re-en. Sec. 8150, 
R. C. M. 1921. Cal. Civ. C. Sec. 2647. Field Civ. C. Sec. 1443. 


8151. Reinsurance presumed to be against liability. A reinsurance 
is presumed to be a contract of indemnity against hability, and not merely 
against damage. 


History: En. Sec. 3532, Civ. C. 1895; re-en. Sec. 5636, Rev. C. 1907; re-en. Sec. 8151, 
R. C. M. 1921. Cal. Civ..C. Sec. 2648. Field Civ. C. Sec. 1444. 


8152. Original insured has no interest. The original insured has no 
interest in a contract of reinsurance. 


History: En. Sec. 3533, Civ. C. 1895; re-en. Sec. 5637, Rev. C. 1907; re-en. Sec. 8152, 
R. C. M. 1921. Cal. Civ. C. Sec. 2649. Field Civ. C. Sec. 1445. 


CHAPTER’ 170 
MARINE INSURANCE 
Section 8153. Definition of marine insurance. 


8153. Definition of marine insurance.. Marine insurance is an insur- 
ance against risks connected with navigation, to which a ship, cargo, 
freightage, profits, or other insurable interest in movable property, may 
be exposed during a certain voyage or a fixed period of time. 


History: En. Sec. 3540, Civ. C. 1895; re-en. Sec. 5638, Rev. C. 1907; re-en. Sec. 8153, 
R. C. M. 1921. Cal. Civ. C. Sec. 2655. Field Civ. C. Sec. 1446. 


CHAPTER 171 


FIRE INSURANCE 


Section 8154. Alteration increasing risk. 
8155. Alteration not increasing risk, 
8156. Acts of the insured. 
8157. Measure of the indemnity. 
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8154. Alteration increasing risk. An alteration in the use or condition 
of a thing insured from that to which it is limited by the policy, made 
without the consent of the insurer, by means within the control of the 
insured, and increasing the risk, entitles an insurer to rescind a contract 
of fire insurance. 


History: En. Sec. 3550, Civ. C. 1895: re-en. Sec. 5639, Rev. C. 1907; re-en. Sec. 8154, 
R. C. M. 1921. Cal. Civ. C. Sec. 2753. Field Civ. C. Sec. 1515. 


8155. Alteration not increasing risk. An alteration in the use or con- 
dition of a thing insured from that to which it is limited by the policy, 
which does not increase the risk, does not affect a contract of fire insur- 
ance. 


History: En. Sec. 3551, Civ. C. 1895; re-en. Sec. 5640, Rev. C. 1907; re-en. Sec. 8155, 
R. C. M. 1921. Cal. Civ. C. Sec. 2754. Field Civ. C. Sec. 1516. 


8156. Acts of the insured. A contract of fire insurance is not affected 
by any act of the insured subsequent to the execution of the policy, which 
does not violate its provisions, even though it increases the risk and is the 
eause of a loss. 


History: En. Sec. 3552, Civ. C. 1895; re-en. Sec. 5641, Rev. C. 1907; re-en. Sec. 8156, 
R. C. M. 1921. Cal. Civ. C. Sec. 2755. Field Civ. C. Sec. 1517. 


8157. Measure of the indemnity. If there is no valuation in the policy, 
the measure of indemnity in an insurance against fire is the expense, at the 
time that the loss is payable, of replacing the thing lost or injured, in the 
condition in which it was at the time of the injury; but a valuation, 
fraudulent in fact, entitles the insurer to rescind the contract. 

History: En. Sec. 3553, Civ. C. 1895; imdemnity is the expense, at the time the 
re-en. Sec. 5642, Rev. C. 1907; re-en. Sec. loss is payable, of replacing the thing in- 
8157, R. C. M. 1921. Cal. Civ. C. Sec. 2756. sured or destroyed, in the condition in 
Based on Field Civ. C. Sec. 1518. which it was at the time of the fire, not 


Operation and Effect in excess of the amount specified in the 


Indemnity is the basis or foundation of eae Paes ene eat Oe ine 


fire insurance law; unless there is a valu- 
ation given in the policy, the measure of 


CHAPTER 172 
LIFE, HEALTH AND ACCIDENT INSURANCE 


Section 8158. Insurance upon life—when payable. 
8159. Insurable interest. 
8160. Assignee, etc., of life policy need have no interest. 


8161. Notice of transfer. 

8162. Measure of indemnity. 

8162.1. Amount of insurance written deemed to be value of property destroyed | 
—payer of premium presumed owner—fraud in obtaining policy as 
defense. 

8158. Insurance upon life—when payable. An insurance upon life may 
be made payable on the death of the person, or on his surviving a speci- 
fied period, or periodically so long as he shall live, or otherwise contin: 
gently on the continuance or determination of life. 


History: En. Sec. 3560, Civ. C. 1895; re-en. Sec. 5643, Rev. C. 1907; re-en. Sec. 8158, 
R. C. M. 1921. Cal. Civ. C. Sec. 2762. Field Civ. C. Sec. 1519. 


8159. Insurable interest. Every person has an insurable interest in the 
life, health, and freedom from accidents: 
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1. Of himself; 

2. Of any person on whom he depends wholly or in part for education 
or support; 

3. Of any person under a legal obligation to him for the payment of 
money, or respecting property or services, of which death, illness, or in- 
jury caused by accident might delay or prevent the performance; and, 

4. Of any person upon whose life any estate or interest vested in him 
depends. 


History: En. Sec. 3561, Civ. C. 1895; re-en. Sec. 5644, Rev. C. 1907; re-en. Sec. 8159, 
R. C. M. 1921. Cal. Civ. C. Sec. 2763. Field Civ. C. Sec. 1520. 


8160. Assignee, etc., of life policy need have no interest. <A policy of 
insurance upon life, health, or freedom from accident may pass by transfer, 
will, or succession to any person, whether he has an insurable interest or not, 
and such person may recover upon it whatever the insured might have 
recovered. 


History: En. Sec. 3562, Civ. C. 1895; References 
re-en. Sec. 5645, Rev. C. 1907; re-en. Sec. 
8160, R. C. M. 1921. Cal. Civ. C. Sec. 2764. 
Based on Field Civ. C. Sec. 1521. 


Capital F. Corp. v. Metropolitan L. I. 
Co., 75 M 460, 464, 243 P 1061. 


8161. Notice of transfer. Notice to an insurer of a transfer or bequest 
thereof is not necessary to preserve the validity of a policy of insurance 
upon life, health, or freedom from accident, unless thereby expressly 
required. 


History: En. Sec. 3563, Civ. C. 1895; re-en. Sec. 5646, Rev. C. 1907; re-en. Sec. 8161, 
R. C. M. 1921. Cal. Civ. C. Sec. 2765. Based on Field Civ. C. Sec. 1522. 


8162. Measure of indemnity. Unless the interest of a person insured 
is susceptible of exact pecuniary measurement, the measure of indemnity 
under a policy of insurance upon life, health, or freedom from accident is 
the sum fixed in the policy. 


History: En. Sec. 3564, Civ. C. 1895; re-en. Sec. 5647, Rev. C. 1907; re-en. Sec. 8162, 
R. CG. M. 1921. Cal. Civ. C. Sec. 2766. Based on Field Civ. C. Sec. 1523. 


8162.1. Amount of insurance written deemed to be value of property 
destroyed—payer of premium presumed owner—fraud in obtaining policy 
as defense. Whenever any policy of insurance shall be written to insure 
any improvements upon real property in this state against loss by fire, tor- 
nado or lightning, and the property insured shall be wholly destroyed, 
without criminal fault on the part of the insured or his assigns, the amount 
of insurance written in such poliey shall be. taken conclusively to be the 
true value of the property insured, and the true amount of loss and meas- 
ure of damages, and the payment of money as a premium for insurance 
shall be prima facie evidence that the party paying such insurance premium 
is the owner of the property insured; provided, that any insurance com- 
pany may set up fraud in obtaining the policy as a defense to a suit 
thereon. 


History: En. Sec. 1, Ch. 23, L. 1935. 
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CHAPTER 173 
INDEMNITY 


Section 8163. Indemnity defined. 


Persons indemnifying liable jointly or severally with person indemnified. 


8164. Indemnity for a future wrongful act void. 

8165. Indemnity for a past wrongful act valid. 

8166. Indemnity extends to acts of agents. 

8167. Indemnity to several. 

8168. 

8169. Rules for interpreting agreement of indemnity. 
8170. When person indemnifying is a surety. 


8163. Indemnity defined. 


Indemnity is a contract by which one en- 


gages to save another from a legal consequence of the conduct of one of 


the parties, or of some other person. 


History: En. Sec. 3580, Civ. C. 1895; 
re-en. Sec. 5648, Rev. C. 1907; re-en. Sec. 
8163, R. C. M. 1921. Cal. Civ. C. Sec. 2772. 
Field Civ. C. Sec. 1524. 


Operation and Effect 


Where, for the purpose of inducing the 
purchase of corporate stock, the seller gave 
the buyer a promissory note payable in 
three years, the back of which bore the 


indorsement that when the stock had 
paid dividends to the amount of the pur- 
chase price, the note should be void, the 
agreement, evidenced by the note and in- 
dorsement, was one of indemnity within 
the meaning of this section, and not of 
guaranty. Peterson v. Nelson, 77 M 539, 
549, 252 P 368. 


8164. Indemnity for a future wrongful act void. An agreement to in- 
demnify a person against an act thereafter to be done is void, if the act 
be known by such person, at the time of doing it, to be unlawful. 


History: En. Sec. 3581, Civ. C. 1895; re-en. Sec. 5649, Rev. C. 1907; re-en. Sec. 8164, 
R. C. M. 1921. Cal. Civ. C. Sec. 2773. Field Civ. C. Sec. 1525. 


8165. Indemnity for a past wrongful act valid. An agreement to in- 
demnify a person against an act already done is valid, even though the act 
was known to be wrongful, unless it was a felony. 


History: En. Sec. 3582, Civ. C. 1895; re-en. Sec. 5650, Rev. C. 1907; re-en. Sec. 8165, 
R. C. M. 1921. Cal. Civ. C. Sec. 2774. Field Civ. C. Sec. 1526. 


8166. Indemnity extends to acts of agents. 


An agreement to indem- 


nify against the acts of a certain person applies not only to his acts and 
their consequences, but also to those of his agents. 


History: En. Sec. 3583, Civ. C. 1895; re-en. Sec. 5651, Rev. C. 1907; re-en. Sec. 8166, 
R. C. M. 1921. Cal. Civ. C. Sec. 2775. Field Civ. C. Sec. 1527. 


8167. Indemnity to several. An agreement to indemnify several per- 
sons applies to each, unless a contrary intention appears. 


History: En. Sec. 3584, Civ. C. 1895; re-en. Sec. 5652, Rev. C. 1907; re-en. Sec. 8167, 
R. CG. M. 1921. Cal. Civ. C. Sec. 2776. Field Civ. C. Sec. 1528. 


8168. Persons indemnifying liable jointly or severally with person in- 
demnified. One who indemnifies another against an act to be done by the 
latter is liable jointly with the person indemnified, and separately to every 


person injured by such act. 


History: En. Sec. 3585, Civ. C. 1895; 
re-en. Sec. 5653, Rev. C. 1907; re-en. Sec. 
8168, R. C. M. 1921. Cal. Civ. C. Sec. 2777. 
Field Civ. C. Sec. 1529. 


Action Against Insurance Company Not 
Maintainable Until Liability of Insured 
Adjudicated 


Where an insurance company agrees 
under a public liability policy to indemnify 
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the owner of an automobile for damages 
arising from its operation, specifically pro- 
viding, however, that no action against it 
(the insurer) for injuries sustained shall 
be brought unless final judgment remains 
unsatisfied, this section, declaring that the 
insurer is jointly liable with the indemni- 
tee, does not operate prior to an adjudica- 
tion of liability against the insured; hence 
an action by the injured person prior to 
such adjudication does not lie against the 
insurer alone nor against it joined as de- 
fendant with the insured. Conley v. 
United States Fidelity Co. 98 M 31, 37, 
37 P 2d 565. 


“An Act to be Done” 


The phrase “an act to be done,” as used 
in this section, with reference to which 
the indemnity exists, clearly implied an 
act the nature of which is known to the 
parties, and one of which is yet antici- 
pated. It also strongly implies that the 
liability contemplated is to accrue from 
the doing of the act, and not upon the 
contract of indemnity. Cummings v. 
Reins Copper Co., 40 M 599, 620, 107 P 904; 
Conley v. United States Fidelity Co., 
98 M 31, 37 P 2d 565. 


INDEMNITY 


8169 


Declaratory of the Common Law 

This section is simply declaratory of 
the common law, and has no application 
to a case in which one company has con- 
tracted to indemnify another employing 
company for damages to its employees; 
one of the companies, if answerable at 
all, is liable for contract; the other for a 
tort. Cummings v. Reins Copper Co., 40 
M 599, 620, 107 P 904. 


General Import of Section 


The import of this section is, that the 
indemnitor gives a bond, in consideration 
of which the indemnitee agrees to or is 
induced to act, or refrain from acting, 
to the injury of a third person. Northam 
v. Casualty Co. of America, 177 Fed. 981, 
984, 


“To Be Done By” 


The phrase “to be done by,” as used 
in this section, implies on the part of 
the indemnitee an agreement or obligation 
to commit the tort in question, as if 
the phrase were “an act required (or de- 
manded or requested) to be done by” the 
indemnitee, and, as so construed, the sec- 
tion is merely declaratory of the common 
law. Northam v. Casualty Co. of America, 
177 Fed. 981, 984. 


8169. Rules for interpreting agreement of indemnity. In the interpre- 
tation of a contract of indemnity, the following rules are to be applied, un- 


less a contrary intention appears: 


1. Upon an indemnity against lability, expressly, or in other equiva- 
lent terms, the person indemnified is entitled to recover upon becoming 


liable. 


2. Upon an indemnity against claims, 


or demands, or damages, or 


costs, expressly, or in other equivalent terms, the person indemnified is not 
entitled to recover without payment thereof. 


3. An indemnity against claims, or demands, or liability, expressly, or 


in other equivalent terms, 


embraces the costs of defense against such 


claims, demands, or liability incurred in good faith, and in the exercise 


of a reasonable discretion. 


4. The person indemnifying is bound, on request of the person indem- 


nified, to defend actions or proceedings brought against the latter in re- 
spect to the matters embraced by the indemnity, but the person indemni- 
fied has the right to conduct such defenses, if he chooses to do so. 

). If, after request, the person indemnifying neglects to defend the 
person indemnified, a recovery against ‘the latter, suffered by him in good 
faith, is conclusive in his favor against the former. 

6. If the person indemnifying, whether he is a principal or a surety in 
the agreement, has not reasonable notice of the action or proceeding 
against the person indemnified, or is not allowed to control its defense, 
judgment against the latter is only presumptive evidence against the 
former. 
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7. <A stipulation, that a judgment against the person indemnified shall 
be conclusive upon the person indemnifying, is inapplicable if he had a 
good defense upon the merits, which by want of ordinary care he failed to 


establish in the action. 

History: En. Sec. 3586, Civ. C. 1895; 
re-en. Sec. 5654, Rev. C. 1907; re-en. Sec. 
8169, R. C. M. 1921. Cal. Civ. C. Sec. 2778. 
Field Civ. C. Sec. 1530. 


Operation and Effect 


Where the names of two sureties ap- 
pear in the body of an indemnifying bond, 
which is, however, signed by but one, the 
condition of the bond is notice to the 
obligee, so as to permit the defense, by 
the surety signing, that his liability was 
conditioned on obtaining the signature of 
his cosurety. City of Butte v. Cook, 29 M 
88, 95, 74 P 67. 

The burden is on the indemnifying per- 
son in a suit on the contract of indemnity 


to rebut the presumption raised by this 
section. City of Butte v. Cook, 29 M 88, 
G2 MSP OT: 


In an action on an indemnity policy, 
the burden is upon the insurer to rebut the 
presumption provided for by this section, 
that if after request the insurer neglects 
to defend the person indemnified, a re- 
covery against the latter suffered by him 
in good faith is conclusive in his favor 
against the insurer. Independent M. & C. 
Co. v. Aetna L. I. Co., 68 M 114, 157, 216 
Pot109: 


References 


Union Electric Co. v. Lovell Livestock 
Co., 93 M 577, 583, 20 P 2d 255. 


8170. When person indemnifying is a surety. Where one, at the re- 


quest of another, engages to answer in damages, whether liquidated or 
unliquidated, for any violation of duty on the part of the latter, he is en- 
titled to be reimbursed in the same manner as a surety, for whatever he 
may pay. 


History: En. Sec. 3587, Civ. C. 1895; re-en. Sec. 5655, Rev. C. 1907; re-en. Sec. 8170, 
R. C. M. 1921. Cal. Civ. C. Sec. 2779. Field Civ. C. Sec. 1531. 


CHAPTER 174 
GUARANTY—DEFINITION, CREATION, AND INTERPRETATION 


Section 8171. Guaranty defined. 
8172. Knowledge of principal not necessary to creation of guaranty. 
8173. Necessity of a consideration. 
8174. Guaranty to be in writing, etc. 
8175. Engagement to answer for obligation of another—when deemed original. 
8176. Acceptance of guaranty. 
8177. Guaranty of incomplete contract. 
8178. Guaranty that an obligation is good or collectible. 
8179. Recovery upon such guaranty. 
8180. Guarantor’s liability upon such guaranty. 

8171. Guaranty defined. A guaranty is a promise to answer for the 


‘debt, default, or miscarriage of another person. 


History: En. Sec. 3600, Civ. C. 1895; 
re-en. Sec. 5656, Rev. C. 1907; re-en. Sec. 
8171, R. C. M. 1921. Cal. Civ. C. Sec. 2792. 
Field Civ. C. Sec. 1534. 


Distinction Between 
Maker and Guarantor 


Where defendant signed a renewal note 
taking the place of a note signed by her 
husband and another, at the request of 
the husband for the purpose of lending her 
name to him as comaker, she was an ac- 


Accommodation 


commodation maker within the meaning of 


section 8436, R. C. M. 1921, and not a 
guarantor, and liable as such to a holder 


for value though the latter knew her to be © 
only an accommodation maker and that no 
consideration moved to her for signing it,. 
the consideration moving to one or both of 
her comakers having been sufficient to 
uphold the note. Mulany v. Murray, 68 
M 245, 251, 216 P 1105. 


Distinction Between Indemnity 
Guaranty 


Where, for the purpose of inducing the 
purchase of corporate stock, the seller gave 
the buyer a promissory note payable in 
three years, the back of which bore the 
indorsement that when the stock had paid 


and 
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dividends to the amount of the purchase 
price, the note should be void, the agree- 
ment, evidenced by the note and indorse- 
ment, was one of indemnity within the 
meaning of section 8263, R. C. M. 1921, and 
not of guaranty. Peterson v. Nelson, 77 
M 539, 549, 252 P 368. 


Distinction Between Surety and Guaran- 
tor 

A surety is bound with the principal as 
an original promisor on the same contract, 
while a guarantor makes his own separate 
contract; a surety makes his contract pri- 
marily for the principal, while a guarantor 
makes his contract mainly for his own 
benefit. Cole Mfg. Co. v. Morton, 24 M 
58, 62, 60 P 587. 

A bond in which the sureties uncondi- 
tionally agreed to indemnify a county treas- 
urer for default of a bank to pay over to 
him on demand any funds he might have 
on deposit therein was a contract of surety 
and not of guaranty, by which they bound 
themselves to pay a fixed and definite sum 
not exceeding that named in the bond, 
to-wit, the amount on deposit—a contract 
for the direct payment of money, warrant- 
ing the issuance of an attachment against 
the property of the sureties in an action 
on the bond. State ex rel. Barnett v. Rey- 
nolds et al., 68 M 572, 576, 220 P 525. 

Undér a contract of guaranty the prom- 
isor is bound independently of the person 
for whose benefit it is made, his engage- 
ment being a collateral undertaking; hence 
there being neither privity of contract, 
mutuality nor joint lability between the 
principal debtor and the guarantor, they 
cannot be joined as defendants; under that 
of suretyship the surety is bound as an 
original promisor and the creditor may 
bring his action jointly against him and 
the debtor. Butte Mach. Co. v. Carbonate 
Hill Mill. Co., 75 M 167, 169, 242 P 956. 

A contract of guaranty “is a promise to 
answer for the debt, default or miscarriage 
of another person” (this section). But 
it is distinguishable from one of surety, in 
that the former is a separate contract 
whereby the promisor is bound inde- 
pendently of the person for whose benefit 
it is made, while the latter is a contract 
whereby the promisor is bound jointly with 
the principal on the same contract. (Em- 
erson-Brantingham Imp. Co. v. Raugstad, 
65 M 297, 211 P 305.) Anderson v. Border 
et al., 75 M 516, 525, 244 P 494. 


Nature of Contract of Guaranty 

Although the contract of guaranty is 
collateral to the contract of the principal 
debtor, the two are distinct and inde- 
pendent, there being, as to the contract 
of guaranty, no privity, mutuality or joint 
liability between the principal debtor and 
his guarantor. Baroch v. Greater Montana 
Oil Co., 70 M 93, 96, 225 P 800. 

The double liability to the creditors of 
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an insolvent state bank imposed by sec- 
tion 6036, R. C. M. 1921, as amended by 
Chapter 9, Laws of 1923, upon a holder of 
stock in such bank, is in the nature of a 
guaranty, and therefore will not support 
an attachment as upon a contract for the 
direct payment of money in an action by 
the receiver to collect an assessment levied 
upon the stock of a delinquent stockholder. 
Muri v. Young, 75 M 213, 218, 245 P 956. 


Stockholder Liability is in Nature a 
Guaranty 


Held, that the statutory liability im- 
posed upon holders of bank stock by section 
6036, R. C. M. 1921, for debts of a bank, 
is in the nature of a guaranty—not pri- 
mary, but secondary—and that the liability 
is created within the meaning of section 
9061, R. C. M. 1921, providing that actions 
to recover on such liability must be brought 
within three years after the liability “was 
created”’—not when the statute imposing 
it was enacted, nor when the relation of 
debtor and creditor between the bank and 
plaintiff first arose, but when the bank 
became insolvent—-and that therefore the 
complaint in such an action showing on 
its face that it was commenced within the 
three-year period was sufficient as against 
a general demurrer. Mitchell v. Banking 
Corporation of Mont., 83 M 581, 595, 273 
P 1055. 7 


When Liability of Guarantors Becomes 
Fixed 


Before a principal may be said to have 
ratified an unauthorized act of his agent, 
it must be shown that the former accepted 
the results of the act of the latter with 
the intent to ratify and with full knowledge 
of all the material circumstances. Outlook 
FP. HE. Co. v. American S. Co., 70 M 8, 32, 
gana E. 905; 

Id. In an action by an elevator com- 
pany against its former manager and his 
surety to recover for funds misappropri- 
ated by him in grain gambling transac- 
tions, refusal of the court to submit the 
question of ratification of the manager’s 
acts by the company was proper, where it 
appeared that the gambling transactions 
were carried on with a commission house 
in Minneapolis under fictitious names 
which made reports to the manager so 
drawn as to conceal their real character, 
and that the directors of the company did 
not know of their existence until after the 
termination of the manager’s employment 
who had informed them that he was not 
gambling. 

References 

Square Butte State Bank v. Ballard, 64 
M 554, 560 et seq., 210 P 889; Northwest- 
ern F. & M. Ins. Co. v. Pollard, 74 M 142, 
150, 238 P 594; First Nat. Bank v. Hergert 
et al., 94 M 197, 202, 22 P 2d 169; Jackson 
v. Thelen, 96 M 177, 29 P 2d 646. 
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8172. Knowledge of principal not necessary to creation of guaranty. 
A person may become guarantor even without the knowledge or consent 
of the principal. j 


History: En. Sec. 3601, Civ. C. 1895; re-en. Sec. 5657, Rev. C. 
R. C. M. 1921. Cal. Civ. C. Sec. 2788. Field Civ. C. Sec. 1535. 


1907; re-en. Sec. 8172, 


8173. Necessity of a consideration. Where a guaranty is entered into 
at the same time with the original obligation, or with the acceptance of 
the latter by the guarantee, and forms with that obligation a part of the 
consideration to him, no other consideration need exist. In all other cases 
there must be a consideration distinct from that of the original obligation. 


History: En. Sec. 3610, Civ. C. 1895; 
re-en. Sec. 5658, Rev. C. 1907; re-en. Sec. 
8173, R. C. M. 1921. Cal. Civ. C. Sec. 2792. 
Field Civ. C. Sec. 1536. 


Operation and Effect 


The codes preserve the general distine- 
tion between suretyship and guaranty, 
which is that a surety is bound with the 
principal as an original promisor on the 
same contract, while the guarantor makes 
his own separate contract. This section 
was enacted with regard to this distine- 
tion. Cole Mfg. Co. v. Morton, 24 M 58, 
61, 60 P 587. 


Where a promissory note was not ac- 
cepted until a guaranty was produced about 
a week after the execution of the note, 
and the two instruments were delivered 
together, plaintiff in an action on the 
guaranty was not required to show an 
independent consideration for it, a show- 
ing of consideration for the note having 
been sufficient under this section. Schauer 
v. Morgan et al., 67 M 455, 464, 216 P 347. 

A contract of guaranty is made for the 
benefit of the guarantor, mainly, and if 
made at the same time as the original 
obligation, no other consideration need 
exist. Lyon v. Featherman, 80 M 504, 512, 
261 P 268. 


What is Sufficient Consideration 


The guaranty must be based upon a con- 
sideration (this section). By both the 
pleading and proof the consideration is 


8174. Guaranty to be in writing, etc. 


forbearance to sue or to take steps to 
collect the notes or the extension thereof. 
Forbearance to enforce a legal right is a 
sufficient consideration to support a con- 
tract. Doorly v. Goodman, 71 M 529, 537, 
230 P 779. 


Before plaintiff manufacturing company 
would enter into a renewal contract with 
a distributor of its goods, it required him 
to furnish a written contract of guaranty 
signed by responsible parties agreeing to 
pay the company on termination of the 
renewal contract the amount due it from 
the distributor at the time of the execu- 
tion of the guaranty or what might be- 
come due thereafter; in consideration it 
promised to furnish the distributor with 
more goods. The guaranty was furnished, 
no further goods, however, being there- 
after ordered. Held, in an action to re- 
cover on the guaranty, that there was a 
sufficient consideration to support the 
contract of guaranty of the distributor’s 
indebtedness existing at the time of the 
execution of the contract, to-wit, extension 
of time of payment, and that, in addition, 
the agreement as to payment of existing 
and future indebtedness, being indivisible, 
was based upon the further consideration 
that the company would sell more goods to 
the distributor, the fact that he thereafter © 
did not order more goods not affecting its 
sufficiency. W. T. Rawleigh Co. v. Wash- 
burn et al., 80 M 308, 316 et seq., 260 P 
1039. 


Exeept as prescribed by the 


next section, a guaranty must be in writing, and signed by the guarantor; 
but the writing need not express a consideration. 


History: En. Sec. 3611, Civ. C. 1895; 
re-en. Sec. 5659, Rev. C. 1907; re-en. Sec. 
8174, R. C. M. 1921. Cal. Civ. C. Sec. 2793. 
Field Civ. C. Sec. 1537. 

8175. 
original. 


Guaranty Imposed by Law Need Not be 
in Writing 

Where a liability in the nature of a 
guaranty is imposed by law, it does not 
fall within the provision of this section, 
requiring a contract of guaranty to be in 
writing. Muri v. a! 75 M 213, 218, 
245 P 956. 


Engagement to answer for obligation of another—when deemed 
A promise to answer for the obligation of another, in any of 
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the following cases, is deemed an original obligation of the promisor, and 
need not be in writing: 

1. Where the promise is made by one who has received property of 
another upon an undertaking to apply it pursuant to such promise; or by 
one who has received a discharge from an obligation, in whole or in part, 
in consideration of such promise. 

2. Where the creditor parts with value, or enters into an obligation, 
in consideration of the obligation in respect to which the promise is made, 
in terms or under circumstances such as to render the party making the 

promise the principal debtor, and the person in whose behalf it is made, 
his surety. 

3. Where the promise, being for an antecedent obligation of another, 
is made upon the consideration that the party receiving it cancels the an- 
tecedent obligation, accepting the new promise as a substitute therefor, 
or upon the consideration that the party receiving it releases the property 
of another from a levy, or upon a consideration beneficial to the promisor, 
whether moving from either party to the antecedent obligation, or from 
another person. : 

4. Where a factor undertakes, for a commission, to sell merchandise 
and guarantee the sale. 

5. Where the holder of an instrument for the payment of money, upon 
which a third person is or may become liable to him, transfers it in pay- 
ment of a precedent debt of his own, or for a new consideration, and in 


connection with such transfer enters into a promise respecting such instru- 


ment. 

History: En. Sec. 3612, Civ. C. 1895; 
re-en. Sec. 5660, Rev. C. 1907; re-en. Sec. 
8175, R. C. M. 1921. Cal. Civ. C. Sec. 2794. 
Field Civ. C. Sec. 1538. 

Consideration Necessary 

The consideration which, under subdi- 
vision 3 of this section, will convert a 
promise to answer for the obligation of a 
third person into an original obligation of 
the promisor, so as to take it out of the 
statute of frauds, must be one tangible at 
law, a legal, pecuniary benefit, rather than 
a moral or sentimental purpose. Bennig- 
hoff v. Robbins, 54 M 66, 76, 166 P 687. 


Oral Agreement by Husband to Pay 
Wife’s Attorney to Bring About Reconcil- 
iation 

An oral agreement between the husband 
and his wife’s attorney to pay for the 
latter’s services in an action for separate 
maintenance in case he brought about a 
reconciliation, held an original undertaking 
within the meaning of subdivisions 1 and 
2, this section, and not a guaranty, and 
therefore not void under the statute of 
frauds. Walker v. Hill, 90 M 111, 121, 
300 P 260. 

Oral Obligation to Pay Antecedent Ob- 
ligation of Another 


The weight of authority seems to up- 
hold this rule, namely: When the original 


debt was antecedently contracted and sub- 
sists, the promise to pay it is original if 
founded upon a new consideration moving 
to the promisor, and beneficial to him, and 
such that the promisor thereby comes un- 
der an independent duty of payment, irre- 
spective of the liability of the principal 
debtor. McCormick v. Johnson, 31 M 266, 
270, 78 P 500. 

Id. A promise by partners to pay an 
existing debt of a corporation to another 
in consideration of such other person 
giving them an agency for sale of his coal 
is an original obligation, which, under 
subdivision 3 of this section, need not be in 
writing. 

Where a promise is made to pay the 
antecedent obligation of another upon the 
condition that the party receiving it will 
eancel the obligation, accepting the new 
promise in substitution therefor, it is an 
original undertaking or agreement and 
not a mere promise to answer for the debt 
of another within the meaning of the 
statute of frauds, and need not be in writ- 
ing. Tannhauser v. Shea, 88 M 562, 295 
P 268. 


Oral Promise to Pay Where Promisor 
Has Received Property 

Where, upon the winding up of a ¢co- 
partnership of which defendant was a 
member, he retained certain partnership 
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funds and agreed to pay plaintiff a debt 
due him for wages from the firm, defend- 
ant’s promise was upon a consideration 
beneficial to himself, and was valid though 
not in writing. Carlson v. Barker, 36 M 
486, 492, 93 P 646. 

Original Promise Within the Meaning of 
This Section 


A promise to answer for the obligation 
of another is to be deemed the original 
obligation of the promisor when the cred- 
itor parts with value in terms, or under 
circumstances, such as put the promisor in 
the attitude of principal debtor, and the 
person he promises for in the attitude of 
surety. Such terms or circumstances do 
not appear where a _ person introduces 
strangers to a storekeeper and says, “If 
they don’t pay, I will.” Fortman v. Leg- 
gerini, 51 M 238, 244, 152 P 33. 

Where two directors of a corporation in 
need of financial aid orally agreed with 
each other that each would answer to the 
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other for advances made by each to it, pro- 
vided things could not be so arranged that 
both should be made whole by the cor- 
poration, neither became a principal debtor 
to the other, and the agreement was not 
taken out of subdivision 2 of this section, 
since credit was not given to the promisor 
exclusively. Bennighoff v. Robbins, 54 M 
66,76, 166-P 687. 

Where a merchant would not sell mer- 
chandise to a sugar-beet grower unless 
plaintiff bank promised to pay therefor, 
its promise to do so made it the principal 
debtor and constituted an “original obli- 
gation” within the meaning of this section, 
not required to be in writing. First Nat. 
Bank v. Hergert et al., 94 M 197, 203, 22 
P 2d)169: 

References 

Cited or applied as section 5660, Revised 
Codes, in McGowan Commercial Co. v. Mid- 
land Coal & Lumber Co., 41 M 211, 225, 
108 P 655. 


8176. Acceptance of guaranty. A mere offer to guaranty is not bind- 


ing until notice of its acceptance is communicated by the guarantee to the 
guarantor; but an absolute guaranty is binding upon the guarantor with- 
out notice of acceptance. 


History: En. Sec. 3613, Civ. C. 1895; re-en. Sec. 5661, Rev. C. 1907; re-en. Sec. 8176, 
R. C. M. 1921. Cal. Civ. C. Sec. 2795. Field Civ. C. Sec. 1539. 


8177. Guaranty of incomplete contract. In a guaranty of a contract, 
the terms of which are not then settled, it is imphed that its terms shall 
be such as will not expose the guarantor to greater risks than he would 
incur under those terms which are most common in similar contracts at 
the place where the principal contract is to be performed. 


History: En. Sec. 3620, Civ. C. 1895; re-en. Sec. 5662, Rev C. 1907; re-en. Sec. 8177, 
R. C. M. 1921. Cal. Civ. C. Sec. 2799. Field Civ. C. Sec. 1540. 


8178. Guaranty that an obligation is good or collectible. A guaranty 
to the effect that an obligation is good, or is collectible, imports that the 
debtor is solvent, and that the demand is collectible by the usual legal 
proceedings, if taken with reasonable diligence. 


History: En. Sec. 3621, Civ. C. 1895; re-en. Sec. 5663, Rev. C. 1907; re-en. Sec. 8178, 
R. C. M. 1921. Cal. Civ. C. Sec. 2800. Field Civ. C. Sec. 1541. 


8179. Recovery upon such guaranty. A guaranty, such as is men- 
tioned in the last section, is not discharged by an omission to take pro- 
eeedings upon the principal debt, or upon any collateral security for its 
payment, if no part of the debt could have been collected thereby. 


History: En. Sec. 3622, Civ. C. 1895; re-en. Sec. 5664, Rev. C. 1907; re-en. Sec. 8179, 
R. C. M. 1921. Cal. Civ. C. Sec. 2801. Field Civ. C. Sec. 1542. 


8180. Guarantor’s liability upon such guaranty. In the case men- 
tioned in section 8178 the removal of the principal from the state, leaving 
no property therein from which the obligation might be satisfied, is equiva- 
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lent to the insolvency of the principal in its effect upon the rights and 
obligations of the guarantor. 
History: En. Sec. 3623, Civ. C. 1895; re-en. Sec. 5665, Rev C. 1907; re-en. Sec. 8180, 


R. C. M. 1921. Cal. Civ. C. Sec. 2802, Field Civ. C. Sec. 1543. 
CHAPTER 175 
LIABILITY AND EXONERATION OF GUARANTORS—CONTINUING GUARANTY 


Section 8181. Guaranty—how construed. 


8182. Liability upon guaranty of payment or performance. 

8183. Liability upon guaranty of a conditional obligation. 

8184. Obligation of guarantor cannot exceed that of the principal. 
8185. Guarantor not liable on an illegal contract. 

8186. Continuing guaranty, what called. 

8187. Revocation. 

8188. What dealings with debtor exonerate guarantor. 

8189. Void promises. 

8190. Rescission of alteration. 

8191. Part performance. 

8192. Delay of creditor does not discharge guarantor. 

8193. Guarantor indemnified by the debtor, not exonerated. 

8194. Discharge of principal by act of law does not discharge guarantor. 


8181. Guaranty—how construed. A guaranty is to be deemed uncon- 
ditional unless its terms import some condition precedent to the liability 
of the guarantor. 


History: En. Sec. 3630, Civ. C. 1895; 
re-en. Sec. 5666, Rev. C. 1907; re-en. Sec. 
8181, R. C. M. 1921. Cal. Civ. C. Sec. 2806. 
Field Civ. C. Sec. 1544. 


References 
Square Butte State Bank v. Ballard, 64 


M 554, 560, 210 P 889; Northwestern F. & 
M. Ins. Co. v. Pollard, 74 M 142, 150, 238 


P 594. 
8182. Liability upon guaranty of payment or performance. 


A guar- 


antor of payment or performance is liable to the guarantee immediately 
upon the default of the principal, and without demand or notice. 


History: En. Sec. 3631, Civ. C. 1895; 
re-en. Sec. 5667, Rev. C. 1907; re-en. Sec. 
8182, R. C. M. 1921. Cal. Civ. C. Sec. 2807. 
Field Civ. C. Sec. 1545. 


Operation and Effect 


Where a purchase-money mortgage of 
farm machinery provided that on default 
of the purchaser in payment of any part 
of the principal of the notes given by 
him, the seller was authorized to take 
possession of the machinery and sell it at 
public auction without further demand, or 


at a private sale with or without notice, 
the liability of the gurantors of the notes 
became fixed when the buyer failed to 
make payment at maturity of the notes. 
Minneapolis Thresh. Machine Co. v. Jamei- 
son, 70 M 27, 32, 223 P 893. 


References 
Square Butte State Bank v. Ballard, 64 


M 554, 564, 210 P 889; Mulany v. Mur- 


ray, 68 M 245, 251, 216 P 1105; Northwest- 
ern F, & M. Ins. Co. v. Pollard, 74 M 142, 
238 P 594, 


8183. Liability upon guaranty of a conditional obligation. Where one 


cuarantees a conditional obligation, his lability is commensurate with that 
of the principal, and he is not entitled to notice of the default of the prin- 
cipal, unless he is unable, by the exercise of reasonable diligence, to ac- 
quire information of such default, and the creditor has actual notice 


thereof. 
History: En. Sec. 3632, Civ. C. 1895; re-en. Sec. 5668, Rev. C. 1907; re-en. Sec. 8183, 
R. C. M. 1921. Cal. Civ. C. Sec. 2808. Field Civ. C. Sec. 1546. 


8184. Obligation of guarantor cannot exceed that of the principal. 
The obligation of a guarantor must be neither larger in amount nor in 


941 


8181 
138 P.(2d) 258 
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138 P.(2d) 258 
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other respects more burdensome than that of the principal; and if in its 
terms it exceeds it, it is reducible in proportion to the principal obligation. 


History: En. Sec. 3633, Civ. C. 1895; re-en. Sec. 5669, Rev. C. 1907; re-en. Sec. 8184, 
R. C. M. 1921. Cal. Civ. C. Sec. 2809. Field Civ. C. Sec. 1547. 


8185. Guarantor not liable on an illegal contract. A guarantor is not 
hable if the contract of the principal is unlawful; but he is liable notwith- 
standing any mere personal disability of the principal, though the disabil- 
ity be such as to make the contract void against the principal. 


History: En. Sec. 3634, Civ. C. 1895; re-en. Sec. 5670, Rev. C. 1907; re-en. Sec. 8185, 
R. C. M. 1921. Cal. Civ. C. Sec. 2810. Field Civ. C. Sec. 1548. 


8186. Continuing guaranty, what called. A guaranty relating to a 
future liability of the principal, under successive transactions, which either 
continue his liability or from time to time renew it after it has been 
satisfied, is called a continuing guaranty. 


History: En. Sec. 3640, Civ. C. 1895; re-en. Sec. 5671, Rev. C. 1907; re-en. Sec. 8186, 
R. C. M. 1921. Cal. Civ. C. Sec. 2814. Field Civ. C. Sec. 1549. 


8187. Revocation. A ¢ontinuing guaranty may be revoked at any 
time by the guarantor, in respect to future transactions, unless there is a 
continuing consideration as to such transactions which he does not re- 
nounee. 


History: En. Sec. 3641, Civ. C. 1895; re-en. Sec. 5672, Rev. C. 1907; re-en. Sec. 8187, 
R. C. M. 1921. Cal. Civ. C. Sec. 2815. Field Civ. C. Sec. 1550. 


8188. What dealings with debtor exonerate guarantor. A guarantor 
is exonerated, except so far as he may be indemnified by: the principal, if 
by any act of the creditor, without the consent of the guarantor, the orig- 
inal obligation of the principal is altered in any respect, or the remedies 
or rights of the creditor against the principal, in respect thereto, in any 


wise impaired or suspended. 


History: En. Sec. 3650, Civ. C. 1895; 
re-en. Sec. 5673, Rev. C. 1907; re-en. Sec. 
8188, R. C. M. 1921. Cal. Civ. C. Sec. 2819. 
Field Civ. C. Sec. 1551. 


Actual Injury to Surety not Necessary 


A surety is exonerated in like manner 
with a guarantor (Sec. 8201, R. C. M. 
1921). Therefore, if a creditor without 
the consent of the surety does any act 
which in contemplation of law alters the 
surety’s liability, increases his risk or de- 
prives him even for a moment of the right 
to pay the debt and assume the position 
of the creditor, or of his right to seek 
indemnity, the surety is discharged and 
the fact that he may not have been actu- 
ally injured is immaterial. United States 
B. & L. Assn. v. Burns, 90 M 402, 416 et 
seq., 4 P 2d 703. 

Alteration of Contract Releasing Surety 


Where the grantor of mortgaged real 
property conveys it, the grantee assuming 


the mortgage (the grantor thus becoming: 


a surety and the grantee the _ prin- 
cipal debtor), and thereafter the mort- 


gagee enters into a written agreement 
with the grantee under which he relin- 
quishes his right to receive the gross rey- 
enues from the property as provided for 
under the mortgage contract, requires 
the grantee to pay only what is left after 
paying operating expenses and waives de- 
fault in the payment of taxes as well as 
his right to foreclose the mortgage because 
of defaults in paying monthly installments 
of rent, the original obligation is so mate- 
rially altered as to release the surety un- © 
der sections 8208, R. OC. M. 1921, and this 
section. United States B. & L. Assn. v. 
Burns, 90 M 402, 416 et seq., 4 P 2d 703. 


Amendment of Complaint as Release 


A surety is exonerated in like manner 
with a guarantor (Sec. 8201, R. C. M. 
1921). Therefore, the surety on an un- 
dertaking to secure the release of prop- 
erty from attachment enters into the 
obligation with reference to the cause as 
it then stands; and if the plaintiff in the 
action in which the attachment was levied, 
without the consent of the surety, subse- 
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quently changes his pleading so as to 
state another and different cause of ac- 
tion, it is such a change as will work a 
release of the surety. Gilna v. Fidelity 
& Deposit Co. et al., 83 M 231, 239, 272 
P 540. 


Compromise of Claim as Release 


A guarantor of the payment of a note 
is relieved from liability when the cashier 
of the holder, with the knowledge of the 
holder, accepts as payment from the prin- 
cipal debtor a conveyance of land, and 
cancels the note, and executes a note to 
the holder for the amount of the debt of 
the principal debtor. Stanford v. Coram, 
26 M 285, 304, 67 P 1005. 


Under this section, 8201 and 8202, 
R. C. M. 1921, held that where a creditor 
bank in an action against the receiver of 
an insolvent debtor bank compromised its 
claim against the latter thereon, thus dis- 
charging its obligation and suspending its 
rights and remedies against the principal, 
without the consent of the sureties, they 
were exonerated. First Nat. Bank v. Hold- 
ing et al., 90 M 529, 536, 4 P 2d 709. 


8189. Void promises. 


AND 


EXONERATION 8189-8192 


Extension of Time for Payment as Re- 
lease 


-A surety is exonerated in like manner 
with a guarantor (Sec. 8201, R. C. M. 
1921). Therefore, held, that where a mort- 
gagee granted a purchaser of the mort- 
gaged property, who had assumed the debt, 
an extension of one year within which to 
make payment at a higher rate of interest 
than that originally provided for, without 
the consent of his grantor, thus materially 
altering the terms of the obligation to pay 
debt, the grantor (surety) was released 
from liability and therefore the mortgagee 
was not entitled to a deficiency judgment 
against him in his action to foreclose, 
brought against the original purchaser 
from the mortgagor and subsequent pur- 
chasers. Shipman v. Terrill et al., 84 M 
322, 337, 276 P 21. 


References 


Cited or applied as section 5673, Revised 
Codes, in Dodd v. Vuecovich, 38 M 188, 
99 P 296; Vinson v. Pelletier et al., 78 M 
254, 255 ’p 1067; National Surety Co. v. 
Lincoln County, 238 Hed: 70G4 (12: 


A promise by a creditor, which for any cause 


is void, or voidable by him at his option, does not alter the obligation or 
suspend or impair the remedy; within the meaning of the last section. 


History: En. Sec. 3651, Civ. C. 1895; 
re-en. Sec. 5674, Rev. C. 1907; re-en. Sec. 
8189, R. C. M. 1921. Cal. Civ. C. Sec. 2820. 
Field Civ. C. Sec. 1552. 


8190. Rescission of alteration. 


References 


Cited or applied as section 5674, Revised 
Codes, in Dodd v. Vucovich, 38 M 188, 
193, 99 P 296; United States B. & L. Assn. 
v. Burns, 90 M 402, 418, 4 P 2d 703. 


The rescission of an agreement alter- 


ing the original obligation of a debtor, or impairing the remedy of a cred- 
itor, does not restore the liability of a guarantor who has been exonerated 


by such agreement. 


History: En. Sec. 3652, Civ. C. 1895; re-en. Sec. 5675, Rev. C. 1907; re-en. Sec. 8190, 


R. C. M. 1921. Cal. Civ. C. Sec. 2821. 


8191. Part performance. 


Field Civ. C. Sec. 1553. 


The acceptance, by a creditor, of anything 


in partial satisfaction of an obligation, reduces the obligation of a guar- 
antor thereof, in the same measure as that of the principal, but does not 


otherwise affect it. 


History: En. Sec. 3653, Civ. C. 1895; 
re-en. Sec. 5676, Rev. C. 1907; re-en. Sec. 
8191, R. C. M. 1921. Cal. Civ. C. Sec. 
2822. Field Civ. C. Sec. 1554. 


8192. Delay of creditor does not discharge guarantor. 


References 

Mutual Oil Co. v. Hamilton et al., 73 M 
385, 391, 236 P 545; Vinson v. Pelletier et 
al., 78 M 254, 271, 255 P 1067. 


Mere delay on 


the part of a creditor to proceed against the principal, or to enforce any 
other remedy, does not exonerate a guarantor. 


History: En. Sec. 3654, Civ. C. 1895; 
re-en. Sec. 5677, Rev. C. 1907; re-en. Sec. 
8192, R. C. M. 1921. Cal. Civ. C. Sec. 2823. 
Field Civ. C. Sec. 1555. 


References 


Northwestern F. & M. Ins. Co. v. Pollard, 
74 M 142, 150, 238 P 594. 
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8193. Guarantor indemnified by the debtor, not exonerated. A guar- 
antor, who has been indemnified by the principal, is hable to the creditor 
to the extent of the indemnity, notwithstanding that the creditor, without 
the assent of the guarantor, may have modified the contract or released 
the principal... 
History: En. Sec. 3655, Civ. C. 1895; re-en. Sec. 5678, Rev. C. 1907; re-en. Sec. 8193, 
R. C. M. 1921. Cal. Civ. C. Sec. 2824. Field Civ. C. Sec. 1556. 
8194. Discharge of principal by act of law does not discharge guar- 
antor. A guarantor is not exonerated by the discharge of his principal 
by operation of law, without the intervention or omission of the creditor. 


History: En. Sec. 3656, Civ. C. 1895; re-en. Sec. 5679, Rev. C. 1907; re-en. Sec. 8194, 
R. C. M. 1921. Cal. Civ. C. Sec. 2825. Field Civ. C. Sec. 1557. 


CHAPTER 176 
SURETYSHIP—SURETIES AND THEIR LIABILITY 


Section 8195. 
8196. 
8197. 
8198. 
8199. 
8200. 
8201. 


Surety defined. 


Rules of interpretation. 


Apparent principal may show that he is surety. 
Limit of surety’s obligation. 


Judgment against surety does not alter the relation. 
Surety exonerated by performance or offer of performance. 
Surety discharged by certain acts of the creditor. 


8195. Surety defined. A surety is one who, at the request of another, 
and for the purpose of securing to him a benefit, becomes responsible for 
the performance by the latter of some act in favor of a third person, or 
hypothecates property as security therefor. 


History: En. Sec. 3670, Civ. C. 1895; 
re-en. Sec. 5680, Rev. C. 1907; re-en. Sec. 
8195, R. C. M. 1921. Cal. Civ. C. Sec. 2831. 
Field Civ. C. Sec. 1558. 

Distinction Between Surety and Guaran- 
tor 


The codes preserve the general distinc- 
tion between suretyship and guaranty, 
which is that a surety is bound with the 
principal as an original promisor on the 
same contract, while the guarantor makes 
his own separate contract. This distine- 
tion is to be observed in this section. Cole 
Mfg. Co. v. Morton, 24 M 58, 61, 60 P 587. 


Pledging Property as Surety for ObLE™ 
tion of Another—Pledgor a Surety 


The owner of property who pledges it 
as security for the obligation of another 
person becomes a surety, and as such is 
discharged from liability where the credi- 
tor, without the pledgor’s consent, alters 
the terms of the original obligation or in 
anywise impairs or suspends any reme- 
dies he may have against the principal. 
Vinson v. Pelletier et al., 78 M 254, 271, 
255 P 1067. 


Surety in General 
Where part of an agreement creating 


an agency was a bond executed to plain- . 


tiff by the agent and the defendants, con- 
ditioned that if the agent failed to per- 


form his duties, and pay over to the plain- 
tiff such sums as might be due him, the 
defendants would pay such sum, not ex- 
ceeding two hundred dollars, the defend- 
ants were sureties within the meaning of 
this section. Cole Mfg. Co. v. Morton, 24 
M 58, 61, 60 P 587. 


When Negotiable Instruments Act Super- 
sedes the Law of Suretyship 

Held, that the Uniform Negotiable In- 
struments Act (Secs. 8401-8596, R. C. M. 
1921) supersedes the law of suretyship 
(Sees. 8195-8208, R. C. M. 1921) as there- 
tofore applicable to negotiable instruments, 


and that therefore one who signed a note 


as maker bound himself absolutely to pay, 
though in fact but an accommodation 
maker, and could not escape liability to a 
holder in due course under a plea of hav- 
ing been a surety only. Merchants’ Nat. 
Bank v. Smith et al., 59 M 280, 288, 196 
P 523. 


References 


Cited or applied as section 5680, Revised 
Codes, in Columbus State Bank v. Erb, 50 
M 422, 449, 147 P 617; State ex rel. Bar- 
nett v. Reynolds et al., 68 M 572, 576, 220 
P 525; Butte Mach. Co. v. Carbonate Hill 
Mill. Co., 75 M 167, 170, 242 P 956; Gary 
Hay & Grain Co., Ine., v. Carlson, 79 M 111, 
123, 255 P 722. 
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8196. Apparent principal may show that he is surety. One who ap- 
pears to be a principal, whether by the terms of a written instrument 
or otherwise, may show that he is in fact a surety, except as against per- 


sons who have acted on the faith of his apparent character of principal. 


History: En. Sec. 3671, Civ. C. 1895; 
re-en. Sec. 5681, Rev. C. 1907; re-en. Sec. 
8196, R. C. M. 1921. Cal. Civ. C. Sec. 2832. 
Field Civ. C. Sec. 1559. 


Operation and Effect 


In an action between the original par- 
ties to a contract, it is competent to show 
that the purchaser of an automobile was 
the principal and each of the other defend- 
ants a surety only. Stanhope v. Shambow, 
54 M 360, 364, 170 P 753. 


8197. Limit of surety’s obligation. A surety cannot be held beyond 
the express terms of his contract, and if such contract prescribes a penalty 
for its breach, he cannot in any case be liable for more than the penalty. 


History: En. Sec. 3680, Civ. C. 1895; 
re-en. Sec. 5682, Rev. C. 1907; re-en. Sec. 
8197, R. C. M. 1921. Cal. Civ. C. Sec. 2836. 
Field Civ. C. Sec. 1560. 


Operation and Effect 


Stay of execution being a consideration 
of great value, sureties who execute an un- 
dertaking therefor have a right to rely 
upon the letter of their bond, and to stand 
upon the entirety of the expressed consid- 
eration therein, and their liability cannot 
be extended by implication. This princi- 
ple is formulated in this section and the 
next succeeding section. State ex rel. 
Reins v. District Court, 22 M 449, 453, 57 
P 89, 145. 


8198. Rules of interpretation. 


Where the law defines the duties of a 
publie officer, his sureties are responsible 
for the faithful performance of such du- 
ties only, and not for acts not pertaining 
thereto; and under this rule an action did 
not lie against the sureties on a county 
assessor’s bond to recover moneys im- 
properly paid to him as compensation for 
the collection by him of certain city taxes, 
which is a duty imposed by law upon other 
officers. City of Butte v. Bennetts, 51 M 
BT P30 149"P* 92. 

References 

Merchants’ Nat. Bank v. Smith et al., 59 
M 280, 288, 196 P 523; Gilna v. Fidelity 
& Deposit Co. et al., 83 M 231, 239, 272 
P 540. 


In interpreting the terms of a contract 


of suretyship, the same rules are to be observed as in the case of other 


contracts. 


History: En. Sec. 3681, Civ. C. 1895; 
re-en. Sec. 5683, Rev. C. 1907; re-en. Sec. 
8198, R. C. M. 1921. Cal. Civ. C. Sec. 2837. 
Field Civ. C. Sec. 1561. 

Operation and Effect 

Though sureties are, in a sense, favorites 
in the law, such rule does not prevent a 
recovery when the facts are sufficient to 
show that the provisions of a bond given 


by them have been breached. Roper v. 
Caterpillar Tractor Co. et al., 98 M 76, 89, 
37 P 2d 812. 


References 


Cited or applied as section 3681, Civil 
Code, in State ex rel. Reins v. District 
Court, 22 M 449, 453, 57 P 89, 145; Whit- 
taker v. United States Fidelity & Guaranty 
Co., 300 F. 129. 


8199. Judgment. against surety does not alter the relation. Notwith- 
standing the recovery of judgment by a creditor against a surety, the lat- 
ter still occupies the relation of surety. 


History: En. Sec. 3682, Civ. C. 1895; re-en. Sec. 5684, Rev. C. 1907; re-en. Sec. 8199, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 2838. Field Civ. C. Sec. 1562. 


8200. Surety exonerated by performance or offer of performance. 
Performanee of the principal obligation, or an offer of such performance, 
duly made as provided in this code, exonerates a surety. 

History: En. Sec. 3683, Civ. C. 1895; re-en. Sec. 5685, Rev. C. 1907; re-en. Sec. 8200, 


R. C. M. 1921. Cal. Civ. C. Sec. 2839. 


Based on Field Civ. C. Sec. 1563. 
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A surety is 


1. In lke manner with a guarantor ; 

2. To the extent to which he is prejudiced by any act of the creditor 
which would naturally prove injurious to the remedies of the surety or 
inconsistent with his rights, or which lessens his security; or, 

3. To the extent to which he is prejudiced by an omission of the 
creditor to do anything, when required by the surety, which it is his duty 


to do. 


History: En. Sec. 3684, Civ. C. 1895; 
re-en. Sec. 5686, Rev. C. 1907; re-en. Sec. 
8201, R. C. M. 1921. Cal. Civ. C. Sec. 2840. 
Field Civ. C. Sec. 1564. 

Crystallization of the Common Law 

The next section, providing that a surety 
has all the rights of a guarantor, and this 
section and section 8188, R. C. M. 1921, 
declaring when a surety and a guarantor 
are exonerated, are but crystallizations of 
common-law principles, and therefore com- 
mon-law rules must be followed in their in- 
terpretation, unless otherwise provided by 
statute. United States B. & L. Assn. v. 
Burns, 90 M 402, 416 et seq., 4 P 2d 703. 


Operation in General 

Where indorsers on a note knew of, and 
impliedly gave their assent to, sales of live- 
stock mortgaged to secure it, they were 
estopped, on the theory that their liability 
was that of sureties only, to insist that 
the mortgagee, by permitting the mortga- 
gor to make the sales, had impaired the 
mortgage security, and that they had been 
injured by the mortgagor’s mismanagement 
and misappropriation of the proceeds. Co- 
lumbus State Bank v. Erb, 50 M 442, 453, 
147 P 617. 

Release of Sureties in General 


The surety on an undertaking to secure 
the release of property from attachment 
enters into the obligation with reference to 
the cause as it then stands; and if the 
plaintiff in the action in which the attach- 
ment was levied, without the consent of 
the surety, subsequently changes his plead- 
ing so as to state another and different 
cause of action, it is such a change as will 
work a release of the surety. Gilna v. 
Fidelity & Deposit Co. et al., 83 M 231, 
272 P 540. 

In an action on the official bond of a 
sheriff to recover damages for the wrong- 
ful conversion of attached property by the 
officer, in which defendant surety claimed 
that its rights had been prejudiced by the 
release of sureties on an indemnity bond 
given the sheriff on refusal to release the 
attached property, held under the above 
rule, that since the released sureties were 
not liable under their bond for the tort 
committed by the sheriff, defendant surety 
company was not prejudiced by their re- 


lease within the meaning of this section, 
and therefore their ‘release did not result 
in its exoneration to the extent of the al- 
leged prejudice. McGinley v. Maryland 
Casualty Co., 85 M 1, 6, 277 P 414. 

‘Under section 8188, R. C. M. 1921, this 
section and the following section, held 
that where a creditor bank in an action 
against the receiver of an insolvent debtor 
bank compromised its claim against the 
latter thereon, thus discharging its obliga- 
tion and suspending its rights and reme- 
dies against the principal, without the con- 
sent of the sureties, they were exonerated. 
First Nat. Bank v. Holding et al., 90 M 
529, 536, 4 P 2d 709. : 


Release of Surety Special Defense and 
Must be Pleaded 


Release of a surety is a special defense 


‘which must be pleaded; hence where it 


was not pleaded, refusal to permit defend- 
ant sureties to ask a witness for plaintiff 
whether plaintiff had not accepted a re- 
ceiver’s certificate in partial satisfaction 
of the obligation sued on, in an effort to 
establish that defense, was proper; the 
ruling was further correct because of fail- 
ure of an offer of proof that the certificate 
had been accepted in partial satisfaction 
of plaintiff’s claim or that the sureties had 
been prejudiced by its acceptance. Mutual 
Oil Co. v. Hamilton et al., 73 M 385, 391, 
236 P 545. 


When Negotiable Instrument Act Super- 
sedes the Law of Suretyship 


Held, that the Uniform Negotiable In- 
struments Act (Sections 8401-8596, R. C. M. 
1921) supersedes the law of suretyship 
(Sections 8195-8208, R. C. M. 1921) as 
theretofore applicable to negotiable instru-— 
ments, and that therefore one who signed 
a note as maker bound himself absolutely 
to pay, though in fact but an accommoda- 
tion maker, and could not escape liability 
to a holder in due course under a plea of 
having been a surety only. Merchants’ 
Nat. Bank v. Smith et al., 59 M 280, 288, 
196 P 523. 

Where Prejudice or Injury Must be 
Shown to Release Sureties 

Where a lease of real property provided 
that rent should be paid quarterly in ad- 
vance, a bond being given to secure the 
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payment of the rent, and the lessor vol- 
untarily, and without consideration there- 
for, reduced the rent for one quarter, and 
at different times permitted the lessee to 
make payments at irregular intervals, and 
not as provided in the lease, the sureties 
on the bond were not released from liabil- 
ity under any of the subdivisions of this 
section, in the absence of any showing that 
they were injured or prejudiced by the 
action of the lessor. Dodd v. Vucovich, 
38 M 188, 193, 99 P 296. See National 


RIGHTS OF SURETIES 


8202-8204 


Surety Co. v. Lincoln County, 238 Fed. 
O00 s . Lk. 

The second and third subdivisions of this 
section are controlling, notwithstanding 
the provisions of section 8188, so that a 
surety is not released by premature pay- 
ments to his principal, whereby the surety 
could not be injured. National Surety Co. 
v. Lincoln County, 238 Fed. 705, 712. 

References 


Vinson v. Pelletier et al., 78 M 254, 255 
P 1067. 


CHAPTER 177 
RIGHTS OF SURETIES AND CREDITORS 


Section 8202. Surety has rights of guarantor. 
8203. Surety may require the creditor to proceed against the principal. 
8204. Surety may compel principal to perform obligations when due. 
8205. A principal bound to reimburse his surety. 
8206. Surety’s right of subrogation—contribution from cosureties. 
8207. Surety entitled to benefit of securities held by creditor. 
8208. The property of principal to be taken first. 
8209. 


8202. Surety has rights of guarantor. 


Creditor entitled to benefit of securities held by surety. 


A surety has all the rights of 


a guarantor, whether he becomes personally responsible or not. 


History: En. Sec. 3690, Civ. C. 1895; 
re-en. Sec. 5687, Rev. C. 1907; re-en. Sec. 
8202, R. C. M. 1921. Cal. Civ. C. Sec. 2844. 
Field Civ. C. Sec. 1565. 


Crystallization of Common Law 


This section, providing that a surety has 
all the rights of a guarantor, and the pre- 
ceding section and section 8188, R. C. M. 
1921, declaring when a surety and a guar- 
antor are exonerated, are but crystalliza- 
tions of common-law principles, and there- 
fore common-law rules must be followed 


in their interpretation, unless otherwise 
provided by statute. United States B. & 
L. Assn. v. Burns, 90 M 402, 416, 4 P 2d 
703. 

References 


Mutual Oil Co. v. Hamilton et al., 73 M 
385, 391, 236 P 545; Shipman v. Terrill et 
al., 84 M 322, 338, 276 P 21; First Nat. 
Bank v. Holding et al., 90 M 529, 536, 4 P 
2a 709; Brown v. Federal Surety Co., 91 M 
389, 400, 8 P 2d 647. 


8203. Surety may require the creditor to proceed against the principal. 


A surety may require his creditor to proceed against the principal, or to 
pursue any other remedy in his power which the surety cannot himself 
pursue, and which would lighten his burden; and if in such case the ecred- 
itor neglects to do so, the surety is exonerated to the extent to which he 


is thereby prejudiced. 


History: En. Sec. 3691, Civ. C. 1895; 
re-en. Sec. 5688, Rev. C. 1907; re-en. Sec. 
8203, R. C. M. 1921. Cal. Civ. C. Sec. 2845. 
Field Civ. C Sec. 1566. 


Operation and Effect 


Under this section and 8207, R. C. M. 
1921, the surety on a bond of a road con- 
tractor given the state highway commis- 
sion pursuant to section 1790, R. C. M. 
1921, acquired an equity in the earnings 
of the contractor remaining in the hands 


of the commission, superior to that of a 
bank to which the contractor had made 
an assignment of moneys due him under 
the contract as security for loans extended, 
and’ was entitled to have the funds re- 
tained by the commission applied in sat- 
isfaction of labor and material claims, pay- 
ment of which was secured by the bond, 
before any portion of it was paid to the 
assignee. Lanstrum et al. v. Zumwalt et 
al., 73 M 502, 513, 237 P 205. 


8204. Surety may compel principal to perform obligations when due. 
A surety may compel his principal to perform the obligations when due. 
History: En. Sec. 3692, Civ. C. 1895; re-en. Sec. 5689, Rev. C. 1907; re-en. Sec. 8204, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 2846. Field Civ. C. Sec. 1567. 
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8205. A principal bound to reimburse his surety. If a surety satisfies 
the principal obligation, or any part thereof, whether with or without 
legal proceedings, the principal is bound to reimburse what he has dis- 
bursed, including necessary costs and expenses; but the surety has no 
claim for reimbursement against other persons, though they may have 


been benefited by his act, except as prescribed by the next section. 


History: En. Sec. 3693, Civ. C. 1895; 
re-en. Sec. 5690, Rev. C. 1907; re-en. Sec. 
8205, R. C. M. 1921. Cal. Civ. C. Sec. 2847. 
Field Civ. C. Sec. 1568. 


Operation and Effect 


The relations between parties to accom- 
modation paper are those of principal and 
surety, and therefore the right of the ac- 
commodation party to recourse against the 
party accommodated is that of a surety 


8206. Surety’s right of subrogation—contribution from cosureties. 


against the principal debtor, i. e., the prin- 
cipal is bound to reimburse the surety for 
what he had disbursed, including neces- 
sary costs and expenses and an agreement 
to repay is unnecessary to constitute a 
cause of action to recover the amount 
paid by the accommodation maker in a 
suit by his special administrator. Bielen- 
berg v. Higgins et al., 85 M 69, 71, 277 
P 636. 


A 


surety, upon satisfying the obligation of the principal, is entitled to en- 
force every remedy which the creditor then has against the principal to 
the extent of reimbursing what he has expended, and also to require all 
his cosureties to contribute thereto, without regard to the order of time 


in which they became such. 


History: En. Sec. 3694, Civ. C. 1895; 
re-en. Sec. 5691, Rev. C. 1907; re-en. Sec. 
8206, R. C. M. 1921. Cal. Civ. C. Sec. 2848. 
Field Civ. C. Sec. 1569. 


Operation and Effect 


Where deposits of state funds are se- 
cured by a bond, and the surety is com- 
pelled to pay the amount thereof upon 
failure of the bank, the right of the state, 
if existent and not lost in some way, 
passes by subrogation to the surety. Aetna 
Accident & Liability Co. v. Miller, 54 M 
3773 382,170, P 760; 


An action by a surety for contribution 
from his cosurety is one on an implied 
contract for money paid by the former for 
the use and benefit of the latter, which the 
latter unconditionally and absolutely is re- 
quired to pay, under this section, in a 
definite sum, to-wit, his proportion of the 
amount which plaintiff was required to 
pay on the undertaking; hence the action 
is one for the direct payment of money in 
which attachment may issue. Wall v. 
Brookman, 72 M 228, 232, 232 P 774. 


8207. Surety entitled to benefit of securities held by creditor. A surety 
is entitled to the benefit of every security for the performance of the 
principal obligation held by the creditor, or by a cosurety at the time of 
entering into the contract of suretyship, or acquired by him afterwards, 


whether the surety was aware of the security or not. 


History: En. Sec. 3695, Civ. C. 1895; 
re-en. Sec. 5692, Rev. C. 1907; re-en. Sec. 
8207, R. C. M. 1921. Cal. Civ. C. Sec. 2849. 
Field Civ. C. Sec. 1570. 


Operation and Effect 


Under section 8203, R. C. M. 1921, and 
this section, the surety on a bond of a 
road contractor given the state highway 
commission pursuant to _ section 1790, 
R. C. M. 1921, acquired an equity in the 
earnings of the contractor remaining in 
the hands of the commission. superior to 
that of a bank to which the contractor had 


made an assignment of moneys due him. 


under the contract as security for loans ex- 
tended, and was entitled to have the funds 


retained by the commission applied in sat- 
isfaction of labor and material claims, 
payment of which was secured by the | 
bond, before any portion of it was paid 
to the assignee. Lanstrum et al. v. Zum- 
walt et al., 73 M 502, 513, 237 P 205. 

Where a road construction contractor in 
his application for a surety company bond 
to secure the performance of his contract 
assigns his tools, equipment, etc., to the 
surety, the assignment to become of full 
force and effect upon his failure or inabil- 
ity to complete the work, the application 
constitutes a chattel mortgage upon the 
property as between him and the surety. 
Brown v. Federal Surety Co., 91 M 389, 
400, 8 P 2d 647. 
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References 


Cited or applied as section 5692, Revised 
Codes, in Aetna Accident & Liability Co. v. 
Miller, 54 M 377, 382, 170 P 760; Mer- 


chants’ Nat. Bank v. Smith et al., 59 M 
280, 288, 196 P 523; McGinley v. Maryland 
Casualty Co., 85 M 1, 6, 277 P 414. 


8208. The property of principal to be taken first. Whenever property 
of a surety is hypothecated with property of the principal, the surety is 
entitled to have the property of the principal first applied to the dis- 
charge of the obligation. 

History: En. Sec. 3696, Civ. C. 1895; re-en. Sec. 5693, Rev. C. 1907; re-en. Sec. 8208, 
R. C. M. 1921. Cal. Civ. C. Sec. 2850. Field Civ. C. Sec. 1571. 

8209. Creditor entitled to benefit of securities held by surety. A 
ereditor is entitled to the benefit of everything which a surety has re- 
ceived from the debtor by way of security for the performance of the 
obligation, and may, upon the maturity of the obligation, compel the appli- 
cation of such security to its satisfaction. 


History: En. Sec. 3700, Civ. C. 1895; 
re-en. Sec. 5694, Rev. C. 1907; re-en. Sec. 
8209, R. C. M. 1921. Cal. Civ. C. Sec. 2854. 
Field Civ. C. Sec. 1572. 


Operation and Effect 


In an action to recover on an appeal 
bond, where it appeared that a stranger to 
the original action had deposited in bank 


a sum of money to indemnify the sureties 
on the bond, the principle of subrogation 
embodied in this section, may not be in- 
voked by the creditor. O’Neill v. State 
Savings Bank, 34 M 521, 526, 87 P 970. 


References 


Kinyon Ine. Co. v. Belmont State Bank, 
69 M 282, 287, 221 P 286. 


CHAPTER 178 
LETTERS OF CREDIT 


Section 8210. Letter of credit defined. 


8211. How addressed. 

8212. Liability of the writer. 

8213. Letters of credit either general or special. 

8214. Nature of general letter of credit. 

8215. Extent of general letter of credit. 

8216. A letter of credit may be a continuing guaranty. 

8217. When notice of the writer necessary. 

8218. The credit given must agree with the terms of the letter. 


8210. Letter of credit defined. A letter of credit is a written instru- 
ment, addressed by one person to another, requesting the latter to give 
eredit to the person in whose favor it is drawn. 

History: En. Sec. 3710, Civ. C. 1895; re-en. Sec. 5695, Rev. C. 1907; re-en. Sec. 8210, 
R. C. M. 1921. Cal. Civ. C. Sec. 2858. ’ 

8211. How addressed. A letter of credit may be addressed to several 
persons in succession. 

History: En. Sec. a70 i. Civ. C. 1895; re-en. Sec. 5696, Rev. C. 1907; re-en. Sec. 8211, 
R. C. M. 1921. Cal. Civ. C. Sec. 2859. 

8212. Liability of the writer. The writer of a letter of credit is, upon 
the default of the debtor, lable to those who gave credit in complance 
with its terms. 


History: En. Sec. 3712, Civ. C. 1895; re-en. Sec. 5697, Rev. C. 1907; re-en. Sec. 8212, 
R. C. M. 1921. Cal. Civ. C. Sec. 2860. 


+8213. Letters of credit either general or special. A letter of credit 
is either general or special. When the request for credit in a letter is 
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addressed to specified persons by name or description, the letter is special. 


All other letters of credit are general. | 
History: En. Sec. 3713, Civ. C. 1895; re-en. Sec. 5698, Rev. C. 1907; re-en. Sec. 8213, 
R. C. M. 1921. Cal. Civ. C. Sec. 2861. 


8214. Nature of general letter of credit. A general letter of credit 
gives any person to whom it may be shown authority to comply with its 
request, and by his so doing it becomes, as to him, of the same effect as 


if addressed to him by name. 
History: En. Sec. 3714, Civ. C. 1895; re-en. Sec. 5699, Rev. C. 1907; re-en. Sec. 8214, 
R. C. M. 1921. Cal. Civ. C. Sec. 2862. 


8215. Extent of general letter of credit. Several persons may succes- 


sively give credit upon a general letter. 
History: En. Sec. 3715, Civ. C. 1895; re-en. Sec. 5700, Rev. C. 1907; re-en. Sec. 8215, 
R. C. M. 1921. Cal. Civ. C. Sec. 2863. 


8216. A letter of credit may be a continuing guaranty. If the parties 
to a letter of credit appear, by its terms, to contemplate a course of fu- 
ture dealings between the parties, it is not exhausted by giving a credit, 
even to the amount limited by the letter, which is subsequently reduced or 
satisfied by payments made by the debtor, but is to be deemed a con- 


tinuing guaranty. 
History: En. Sec. 3716, Civ. C. 1895; re-en. Sec. 5701, Rev. C. 1907; re-en. aan, 8216, 
R. C. M. 1921. Cal. Civ. C. Sec. 2864. 


8217. When notice of the writer necessary. The writer of a letter of 
eredit is hable for credit given upon it without notice to him, unless its 


terms express or imply the necessity of giving notice. 
History: En. Sec. 3717, Civ. C. 1895; re-en. Sec. 5702, Rev. C. 1907: re-en. Sec. 8217, 
R. C. M. 1921. Cal. Civ. C. Sec. 2865. 


8218. The credit given must agree with the terms of the letter. If 
a letter of credit prescribes the persons by whom, or the mode in which, 
the credit is to be given, or the terms of credit, or limits the amount 
thereof, the writer is not bound except for transactions which, in these 


respects, conform strictly to the terms of the letter. 
History: En. Sec. 3718, Civ. C. 1895; re-en. Sec. 5703, Rev. C. 1907; re-en. Sec. 8218, 
R. C. M. 1921. Cal. Civ. C. Sec. 2866. 
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8223. Prior liens. . 
8224. Contracts subject to provisions of this chapter. 
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8234. Holder of lien not entitled to compensation, 
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Ch. 179 DEFINITION 


AND CREATION 


8219-8225 


8219. Lien defined. A lien is a charge imposed in some mode other 
than by a transfer in trust upon specific property, by which it is made 
security for the performance of an act. ° 


History: En. Sec. 3730, Civ. C. 1895; 
re-en. Sec. 5704, Rev. C. 1907; re-en. Sec. 
8219, R. C. M. 1921. Cal. Civ. C. Sec. 2872. 
Based on Field Civ. C. Sec. 1582. 


Operation and Effect 


A conditional sale, not an absolute sale 
with retention of lien, is not in effect a 
mortgage and void as to innocent third 


8220. Liens, general or special. 


parties, though never acknowledged and 
recorded with an affidavit. Bennett Bros. 
Co. v. Fitchett, 24 M 457, 467, 62 P 780. 
References 
Barth v. Ely, 85 M 310, 278 P 1002; 
State et al. v. Board of Commissioners et 
aL OS Wat, Tos 2907b E, 


Liens are either general or special. 


History: En. Sec. 3731, Civ. C. 1895; re-en. Sec. 5705, Rev. C. 1907; re-en. Sec. 8220, 


R. C. M. 1921. 


8221. 


Cal. Civ. C. Sec. 2873. 


Field Civ. C. Sec. 1583. 


General lien defined. A general lien is one which the holder 


thereof is entitled to enforce as a security for the performance of all the 
obligations, or all of a particular class of obligations, which exist in his 
favor against the owner of the property. 


History: 
R. C. M. 1921. 


En. Sec. 3732, Civ. C. 1895; re-en. Sec. 5706, Rev. C. 1907; re-en. Sec. 8221, 
Cal. Civ. C. Sec. 2874. Field Civ. C. Sec. 1584. 


8222. Special lien defined. A special lien is one which the holder 
thereof can enforce only as security for the performance of a particular 
act or obligation, and of such obligations as may be incidental thereto. 


History: En. Sec. 3733, Civ. C. 1895; re-en. Sec. 5707, Rev. C. 1907; re-en. Sec. 8222, 


R. C. M. 1921. 


8223. Prior liens. 


Cal. Civ. C. Sec. 2875. Field Civ. C. Sec. 1585. 


Where the holder of a special hen is compelled to 


satisfy a prior lien for his own protection, he may enforce payment of the 
amount so paid by him, as a part of the claim for which his own len 


exists. 


History: En. Sec. 3734, Civ. C. 1895; re-en. Sec. 5708, Rev. C. 1907; re-en. Sec. 8223, 


RiweG. M. 1921. Cal. Civ. GC; Sec. 2876. 


8224. Contracts subject to provisions of this chapter. Contracts ofjge0 - 
162 P. 2d 221 


mortgage or pledge are subject to all the provisions of this chapter. 


History: En. Sec. 3735, Civ. C. 1895; 
re-en. Sec. 5709, Rev. C. 1907; re-en. Sec. 
8224, R. C. M. 1921. Cal. Civ. C. Sec. 2877. 
Field Civ. C. Sec. 1586. 


References 


Cited or applied as section 5709, Revised 
Codes, in State ex rel. Schatz v. District 


Court, 40 M 173, 176, 105 P 554; as section . 


5709, Revised Codes, in Berkin v. Healy, 
52 M 398, 402, 158 P 1020; Hackney v. 
Birely, 67 M 155, 158, 215 P 642; Morri- 
son v. Farmers’ ete. State Bank, 70 M 
146, 152, 225 P 123; Vitt v. Rogers et al., 
81 M 120, 128, 262.P 164; Barth v. Ely, 
85 M 310, 317, 278 P 1002. 


8225. Lien—how created. A lien is created: 


1. By contract of the parties; or, 


2. By operation of law. 


- History: En. Sec. 3740, Civ. C. 1895; 
re-en. Sec. 5710, Rev. C. 1907; re-en. Sec. 
8225, R. C. M. 1921. Cal. Civ. C. Sec. 2881. 
Field Civ. C. Sec. 1587. 


References 
In re Stevenson, 87 M 486, 494, 289 P 
6. 
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3219 | 
182 P. (2) 475 


8229 | 
162 P. 2d 221 


8229 
182. P. (2) 475, 
476 


8226-8229 


8226. No lien for claim not due. 


LIENS 


Chilis 


No lien arises by mere operation of 


law until the time at which the act to be secured thereby ought to be 


performed. 


History: En. Sec. 3741, Civ. C. 1895; re-en. Sec. 5711, Rev. C. 1907; re-en. Sec. 8226, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 2882. Field Civ. C. Sec. 1588. 


8227. Lien on future interest. An agreement may be made to create 
a lien upon property not yet acquired by the party agreeing to give the 


lien, or not yet in existence. 


In such case the lien agreed for attaches 


from the time when the party agreeing to give it acquires an interest in 
the thing, to the extent of such interest. 


History: En. Sec. 3742, Civ. C. 1895; 
re-en. Sec. 5712, Rev. C. 1907; re-en. Sec. 
8227, R. C. M. 1921. Cal. Civ. C. Sec. 2883. 
Field Civ. C. Sec. 1589. 


Subsequently Acquired Property Mort- 
gageable 


While, independently of statute, one can- 
not sell or mortgage personal property not 
in existence, or in which he has no present 
interest, property which has a potential 
existence may be mortgaged or hypothe- 
cated. Isbell v. Slette, 52 M 156, 160, 155 
P 503. 

Id. Annual crops have a potential ex- 
istence even before they are planted, and 
the owner, or one rightfully in possession, 
of land has a mortgageable interest in the 
crops thereafter to be planted thereon, the 
lien of such mortgage not attaching until 
they are planted, and being limited to the 
interest which the mortgagor has. 

Id. A mortgage on crops yet to be 
planted is, in effect, nothing more than an 
executory contract that may become ex- 


8228. Lien may be created by contract. 


ecuted when the crops are planted and 
the lien attaches, but which may be de- 
feated if, for any reason, the mortgagor 
violates good faith and fails or refuses to 
plant the crops. 

While a mortgagor of personal property 
may include in the mortgage property 
thereafter to be acquired by him such 
after-acquired property must be described 
so accurately that third persons consulting 
the record may be put upon notice as to 
what is intended to be mortgaged, and if 
not so described as to enable the sheriff 
to identify such property, the mortgage as 
to it is void as against such third persons. 
Hackney v. Birely, 67 M 155, 158, 215 P 
542. 

Subsequently to be acquired personal 
property may be mortgaged, provided it is 
such as is capable of delivery, and such 
as may be taken possession of by the mort- 
gagee upon its acquisition by the mortga- 
gor. Security State Bank v. Mariette, 69 
M 536, 539, 223 P 114. 


A len may be created by 


contract, to take immediate effect, as security for the performance of 


obligations not then in existence. 


History: En. Sec. 3743, Civ. C. 1895; re-en. Sec. 5713, Rev. C. 1907; re-en. Sec. 8228, 


R. C. M. 1921. 


8228. 


Lien, or contract for lien, transfers no title. 


Cal. Civ. C. Sec. 2884. Field Civ. C. Sec. 1590. 


Notwithstanding 


an agreement to the contrary, a lien, or a contract for a lien, transfers no 
title to the property subject to the lien. 


History: En. Sec. 3750, Civ. C. 1895; 
re-en. Sec. 5714, Rev. C. 1907; re-en. Sec. 
8229, R. C. M. 1921. Cal. Civ. C. Sec. 2888. 
Field Civ. C. Sec. 1591. 


Operation and Effect 


A chattel mortgage creates a lien only, 
and, therefore, does not pass title from 
the mortgagor to the mortgagee. Bennett 
Bros. Co. v. Fitchett, 24 M 457, 467, 62 
P 780; Mueller v. Renkes, 31 M 100, 103, 


77 P 512; Demers v. Graham, 36 M 402, 


404, 93 P 268. 


A chattel mortgage upon cows, in which 
no mention was made of their increase, did 
not cover their calves, in gestation at the 
time of the execution of the mortgage, but 
born prior to foreclosure. Demers v. Gra- 
ham, 36 M 402, 404, 93 P 268. 

A mortgage does not transfer any title 
to the property mortgaged; it is merely a 
lien fixed upon the property to secure the 
performance of an act or obligation, and 
therefore when it ceases to be a lien it 
ceases to be a mortgage. Morrison v. 
Farmers’ etc. State Bank, 70 M 146, 152, 
225 P 123. 


952 
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8230. Certain contracts void. All contracts for the forfeiture of prop- 
erty subject to a lien, in satisfaction of the obligation secured thereby, 


and all contracts in restraint of the right of redemption from a lien, are 


void. 


History: En. Sec. 3751, Civ. C. 1895; 
re-en. Sec. 5715, Rev. C. 1907; re-en. Sec. 
8230, R. C. M. 1921. Cal. Civ. C. Sec. 2889. 
Based on Field Civ. C. Sec. 1592. 


Operation and Effect 


Held, that the clause in a real estate 
mortgage by which the mortgagor on 
foreclosure waives any claim of homestead 
and all right of possession of the mort- 
gaged premises during the period of re- 
demption is not invalid under this section, 
providing that “all contracts in restraint 
of the right of redemption from a lien are 
void,” the right of redemption remaining 
unaffected by the foreclosure sale. United 
States Bldg. etc. Assn. v. Stevens, 93 M 
11, 14, 17 P 2d 62. 

Where, under a contract of sale of prop- 
erty, whether real or personal, cancella- 


8231. Creation of lien does not imply personal obligation. 


tion of which, with forfeiture of an ad- 
vance payment, was sought because of 
breach by the vendee in failing to make 
a deferred payment, the legal title re- 
mained in the vendor though possession 
was delivered to the vendee. Cook-Rey- 
nolds v. Chipman, 47 M 289, 298, 133 P 694. 

The “right of redemption,” all contracts 
in restraint of which are, under the stat- 
ute, void, is a misapplication of terms as 
used in this section, equity of redemption 
being intended. Banking Corp. of Mon- 
tana v. Hein, 52 M 238, 240, 156 P 1085. 


References 


Cited or applied as section 5715, Revised 
Codes, in Dunne v. Yund, 52 M 24, 32, 155 
P 273; Doggett v. Johnson, 82 M 338, 343, 
267 P 292; United States B. & L. Assn. v. 
Burns, 90 M 402, 420, 4 P 2d 703. 


The crea- 


tion of a len does not of itself imply that any person is bound to perform 


the act for which the lien is a security. 


History: En. Sec. 3752, Civ. C. 1895; 
re-en. Sec. 5716, Rev. C. 1907; re-en. Sec. 
8231, R. C. M. 1921. Cal. Civ. C. Sec. 2890. 

Field Civ. C. Sec. 1593. 


8232. Extent of lien. 


Operation and Effect 


The purchaser of mortgaged real estate 
does not thereby become personally liable 
for the payment of the indebtedness de- 
scribed in the mortgage. Mueller v. 
Renkes, 31 M 100, 103, 77 P 512. 


The existence of a lien upon property does not 


of itself entitle the person in whose favor it exists to a lien upon the same 
property for the performance of any other obligation than that which the 


lien originally secured. 


History: En. Sec. 3753, Civ. C. 1895; re-en. Sec. 5717, Rev. C. 1907; re-en. Sec. 8232, 


R. C. M. 1921. Cal. Civ. C. Sec. 2891. 


8233. Creditor may enforce obligation. 


Field Civ. 


C. Sec. 1594. 


The existence of a lien, as 


security for the performance of an obligation, does not affect the right of 
the creditor to enforce the obligation without regard to the lien. 


History: En. Sec. 3754, Civ. C. 1895; 
re-en. Sec. 5718, Rev. C. 1907; re-en. Sec. 
8233, R. C. M. 1921. Cal. Civ. C. Sec. 1595. 


Operation and Effect 


Held, that section 9467, R. C. M. 1921, 
declaring that there is but one action for 
the recovery of a debt or the enforcement 
of any right secured by mortgage, pro- 
hibits any other action than that provided 
by statute for the foreclosure of the 
mortgage, that the creditor cannot waive 
the mortgage and sue on the debt, and that 
this section, providing that the existence 
of a lien as security for the performance 
of an obligation does not affect the right 
of the creditor to enforce the obligation 


without regard to the lien, has reference 
to liens other than mortgage liens. Barth 
v. Ely, 85 M 310, 317 et seq., 278 P 1002. 


Id. While this section appears in the 
Civil Code, and section 9467, R. C. M. 
1921, in the Code of Civil Procedure, both 
referring to the right of creditors to en- 
force obligations secured by lien, they 
must be deemed to have been passed at the 
same moment of time (secs. 5521, 5522, 
R. C. M. 1921), and it must be presumed 
that it was intended that both should be 
operative and each should govern as to the 
title in which it is found, and courts must 
construe them together and reconcile them, 
if possible. 
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67 P 312; Vande Veegaete v. Vande Vee- 
gacte, 75 M 52, 57, 243 P 1082. 


References 
Cited or applied as section 3754, Civil 


Code, in Brophy v. Downey, 26 M 252, 261, 

8234. Holder of lien not entitled to compensation. One who holds 
property by virtue of a lien thereon is not entitled to compensation from 
the owner thereof for any trouble or expense which he incurs respecting 
it, except to the same extent as a borrower, under sections 7710 and 7711. 


History: En. Sec. 3755, Civ. C. 1895; re-en. Sec. 5719, Rev. C. 1907; re-en. Sec. 8234, 
R. C. M. 1921. Cal. Civ. C. Sec. 2892. Field Civ. C. Sec. 1596. 


CHAPTER 180 
PRIORITY OF LIENS 
Section 8235. 
8236. 
8237. 


8235. Priority of liens. Other things being equal, different liens upon 
the same property have priority according to the time of their creation. 


Priority of liens. 
Priority of mortgage for price. 
Order of resort to different funds. 


History: En. Sec. 3770, Civ. C. 1895; loan. Prior thereto a creditor of the wife 


re-en. Sec. 5720, Rev. C. 1907; re-en. Sec. 
8235, R. C. M. 1921. Cal. Civ. C. Sec. 2897. 
Based on Field Civ. C. Sec. 1597. 


Operation and Effect 


A grantee of property under a deed ab- 
solute on its face but in fact a mortgage 
reconveyed the property by deed to the 
grantors (husband and wife) upon pay- 
ment of the debt secured thereby, and 
presented it for record five minutes before 
a second grantee of the same grantors pre- 
sented his, also given as security for a 


had attached her interest in the premises 
and secured judgment which had been duly 
docketed. Held, that immediately upon 
the filing for record of the first deed, the 
grantors were reinvested with the legal 
title and the judgment lien of the creditor 
at once attached to the interest of the 


~wife therein, and was therefore prior and 


superior to the claim of the second grantee 
under decree of foreclosure ofthis mortgage ~ 
deed. Isom vy. Larson, 78 M 395, 401, 255 

P 1049. 


8236. Priority of mortgage for price. Except as otherwise provided 
by law, a mortgage given for the price of real property, at the time of 
its conveyance, has priority over all other lens created against the pur- 
chaser, subject to the operation of the recording laws. 


History: En. Sec. 3771, Civ. C. 1895; 
re-en. Sec. 5721, Rev. C. 1907; re-en. Sec. 
8236, R. C. M. 1921. Cal. Civ. C. Sec. 2898. 

Operation and Effect 

One who advances money for the pur- 
chase price of property acquires an interest 


8237. Order of resort to different funds. 


therein superior to the lien claims for the 
price of the construction of buildings 
thereon even though work on the build- 
ings was commenced prior to such advance- 
ment. Soliri v. Fasso, 56 M 400, 411, 185 
P 322. 


Where one has a lien upon . 


several things, and other persons have subordinate liens upon, or interests 
in, some but not all of the same things, the person having the prior lien, 
if he can do so without risk of loss to himself, or of injustice to other 
persons, must resort to the property in the followimg order, on the demand 
of any party interested: 

1. To the things upon which he has an exclusive len; 

2. To the things which are subject to the fewest subordinate liens; 

3. In like manner inversely to the number of subordinate liens upon 
the same thing; and, 
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REDEMPTION AND EXTINCTION 


8238, 8239 


4. When several things are within one of the foregoing classes, and 
subject to the same number of liens, resort must be had: 


First—To the things which have not been transferred since the prior 


lien was created ; 


Second—To the things which have been so transferred without a valua- 


ble consideration; and, 


Third—To the things which have been so transferred for a valuable 
consideration in the inverse order of the transfer. 


History: En. Sec. 3772, Civ. C. 1895; 
re-en. Sec. 5722, Rev. C. 1907; re-en. Sec. 
8237, R. C. M. 1921. Cal. Civ. C. Sec. 2899. 
Based on Field Civ. C. Sec. 1599. 


References 

Cited or applied as section 3772, Civil 
Code, in Vincent v. Vineyard, 24 M 207, 
218; 61.P 181. 


CHAPTER 181 
REDEMPTION FROM LIENS—EXTINCTION OF LIENS 


Section 8238. Right to redeem. 


Lien deemed accessory to the act whose performance it secures. 


Lien extinguished by lapse of time under statute of limitations. 


8239. Rights of inferior lienor. 

8240. Redemption from lien—how made. 
8241. 

8242. Extinction by sale or conversion. 
8243. 

8244. Effect of partial performance. 
8245. When restoration extinguishes lien. 


8238. Right to redeem.- Every person, having an interest in property 
subject to a lien, has a right to redeem it from the lien, at any time after 
the claim is due, and before his right of redemption is foreclosed. 


History: En. Sec. 3780, Civ. C. 1895; 
re-en. Sec. 5723, Rev. C. 1907; re-en. Sec. 
8238, R. C. M. 1921. Cal. Civ. C. Sec. 2903. 


Operation and Effect 


Where no proceedings were ever insti- 
tuted for foreclosure of a mortgage, the 
mortgagor, in bringing an action to re- 
deem four years after the mortgagee went 
into possession, was not guilty of such 
laches as to deprive him of the right to 
relief. Grogan v. Valley Trading Co., 30 
M 229, 236, 76 P 211. 

Under the statute a person interested in 
property subject to a lien has a right of 
redemption at any time after the claim 
is due and before that right is foreclosed; 
but this has no application to a case where 
an absolute deed is, long after its delivery, 
and after the death of the grantee and the 
settlement and distribution of his estate, 


8239. Rights of inferior lienor. 
other, upon the same property, has a 


elaimed for the first time to have been a 
mortgage. Riley v. Blacker, 51 M 364, 
ofl, 152° P 758: 

Id. While in the case of a confessed or 
ascertained mortgage the rule obtains as 
declared by this section, it is not control- 
ling in a suit in which it is sought to es- 
tablish by oral evidence that a deed ab- 
solute in form is in fact a mortgage, but 
in such an action the defense of laches 
may be interposed. 


References 


Cited or applied as section 5723, Revised 
Codes, in State ex rel. Schatz v. District 
Court, 40 M 173, 176, 105 P 554; Banking 
Corp. of Montana v. Hein, 52 M 238, 240, 
156 P 1085; in Harrington v. Butte & Su- 
perior Copper Co., 52 M 263, 278, 157 P 
181; Doggett v. Johnson, 82 M 3388, 343, 
267 P 292. 


One who has a lien inferior to an- 
right: 


1. To redeem the property in the same manner as its owner might 


from the superior lien; and, 
2. To be subrogated to all the 


benefits of the superior lien, when 


necessary for the protection of his interests, upon satisfying the claim 


secured thereby. 
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8243 
162 P. 2d 
220, 221 


8240-8243 


History: En. Sec 3781, Civ. C. 1895; 
re-en. Sec. 5724, Rev. C. 1907; re-en. Sec. 
8239, R. C. M. 1921. Cal. Civ. C. Sec. 2904. 
Field Civ. C. Sec. 1601. 


“LIENS 


Ch. 181 


References 

Cited or applied as section 5724, Revised 
Codes, in Soliri v. Fasso, 56 M 400, 412, 
185 P 322. 


8240. Redemption from lien—how made. Redemption from a lien is 
made by performing, or offering to perform, the act for the performance 
of which it is a security, and paying, or offering to pay, the damages, if 
any, to which the holder of the lien is entitled for delay. 

History: En. Sec. 3782, Civ. C. 1895; References 
re-en. Sec. 5725, Rev. C. 1907; re-en. Sec. Cited or applied as section 5725, Revised 


8240, R. C. M. 1921. Cal. Civ. C. Sec. 2905. Codes, in Banking Corp. of Montana Vv. 
Field Civ. C. Sec. 1602. Hein, 52 M 238, 240, 156 P 1085. 


8241. Lien deemed accessory to the act whose performance it secures. 
A lien is to be deemed accessory to the act for the pérformance of which 
it is a security, whether any person is bound for such performance or not, 
and is extinguishable in like manner with any other accessory obligation. 


History: En. Sec. 3790, Civ. C. 1895; 
re-en. Sec. 5726, Rev. C. 1907; re-en. Sec. 
$241, R. C. M. 1921. Cal. Civ. C. Sec. 2909. 


Code, in Mueller v. Renkes, 31 M 106, 103, 
77 P 512; Thompson v. Twodot Fertilizer 


Co. et al., 71 M 486, 492, 230 P 588; Ore- 


gon Mortgage Co., Ltd., v. Kunneke et al., 


References 76 M 117, 125, 245 P 539. 


Cited or applied as section 3790, Civil 


8242. Extinction by sale or conversion. The sale of any property on 
which there is a lien, in satisfaction of the claim secured thereby, or in 
case of personal property, its wrongful conversion by the person holding 
the lien, extinguishes the lien thereon. 


History: En. Sec. 3791, Civ. C. 1895; 
re-en. Sec. 5727, Rev. C. 1907; re-en. Sec. 
8242, R. C. M. 1921. Cal. Civ. C. Sec. 2910. 
Field Civ. C. Sec. 1604. . 


Operation and Effect 


Upon the face of it, the meaning of this 
section seems to be that, in order to be 
effective to extinguish the lien of the 
mortgage, a sale by the mortgagor to the 
mortgagee must be for that purpose, and 
that the evidence of the sale—the convey- 
ance—must disclose the fact. The sale 
must be “in satisfaction of the claim se- 
cured” by the lien. Dubbels v. Thompson, 
49 M 550, 555, 143 P 986. 

Id. It would seem to have been the 
purpose of the legislature in enacting this 
section to leave open to inquiry the status 


of the mortgage lien in every case in 
which the evidence of the sale does not 
express upon its face the intention of it. 
Upon this assumption, a deed from the 
mortgagor to the mortgagee, not express- 
ing the purpose of it, leaves the record 
equivocal in meaning, and persons taking 
the title from the mortgagee are bound 
at their peril to ascertain by inquiry 
whether the conveyance was intended as 
a final adjustment of the rights of the 
parties. 

By the satisfaction of the judgment in 
this manner under a valid decree, the lien 
of the mortgage was as fully extinguished 
as it would have been by payment of the 
indebtedness by the mortgagor. Oregon 
Mortgage Co., Ltd., v. Kunneke et al., 76 
M 117, 127, 245 P 539. 


8243. Lien extinguished by lapse of time under statute of limitations. 
A lien is extinguished by the lapse of the time within which, under the 
provisions of the Code of Civil Procedure, an action can be brought upon 


the principal obligation. 


History: En. Sec. 3792, Civ. C. 1895; 
re-en, Sec. 5728, Rev. C. 1907; re-en. Sec. 
$243, R. C. M. 1921. Cal. Civ. C. Sec. 
2911. Field Civ. C. Sec. 1605. 


Amendment of 
Held, that section 8267, R. C. M. 1921, 


limiting the validity of a mortgage, unless 
renewed, to eight years after maturity 
of the debt which it was given to secure, 
affects merely the lien of the mortgage 
and does not extend the life of the debt, 
and to that extent amends this section, 
which provides that a lien is extinguished 
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by the lapse of time within which an ac- 
tion can be brought upon the principal 
obligation; hence where the debt dies, the 
mortgage dies with it. Jones v. Hall et 
al., 90 M 69, 76, 300 P 232; Humbird et 
al. v. Arnet et ale, 99 M 499, "44 P 2d 756. 


Operation and Effect 


This section is made directly applicable 
to mortgages by section 8224. Berkin v. 
Healy, 52 M 398, 402, 158 P 1020. 

Id. While, in the absence of legislation 
declaring a different rule, the lien of a 
mortgage on real property is not ex- 
tinguished by the lapse of the period fixed 
by the statute within which an action to 
enforce payment of the debt may be 
brought and prosecuted to a successful ter- 
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mination, such lien is extinguished by the 
provisions of this section. 


References 


Cited or applied as section 5728, Revised 
Codes, in Strong v. Butte C. & B. Copper 
Corpn., 54 M 584, 586, 172 P 1033. 

Cited or applied as section 5728, Revised 
Codes, in Cullen v. Reed, 220 Fed. 356, 357; 
Morrison v. Farmers’ ete. State Bank, 70 
M 146, 152 et seq., 225 P 123; O. M. Cor- 
win Co. v. Brainard et al., 80 M 318, 323, 
260 P 706; Vitt v. Rogers et al., 81 M 120, 
128, 262 P 164; Hastings et al. v. Wise et 


al., 91 M 430, 433, 8 P 2a 636; Reed v. 


Richardson et al., 
P 2d 1054. 


94 M 34, 42 et seq., 20 


8244. Effect of partial performance. The partial performance of an 
act secured by a lien does not extinguish the lien upon any part of the 
property subject thereto, even if it is divisible. 


History: En. Sec. 3793, Civ. C. 1895; re-en. Sec. 5729, Rev. C. 1907; re-en. Sec. 8244, 
R. C. M. 1921. Cal. Civ. C. Sec. 2912. Field Civ. C. Sec. 1606. 


8245. When restoration extinguishes lien. The voluntary restoration 
of property to its.owner by the holder of a lien thereon, dependent upon 
possession, extinguishes the lien as to such property, unless otherwise 
agreed by the parties, and extinguishes it, notwithstanding any such 
agreement, as to creditors of the owner and persons subsequently acquir- 
- ing a title to the property, or a lien thereon, in good faith, and for a good 
consideration. 


History: En. Sec. 3794, Civ. C. 1895; re-en. Sec. 5730, Rev. C. 1907; re-en. Sec. 8245, 
R. C. M. 1921. Cal. Civ. C. Sec. 2913. Based on Field Civ. C. Sec. 1607. 
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Section 8246. Mortgage defined. 


8247. Property adversely held may be mortgaged. 

8248. Lien of a mortgage—when special. 

8249. Transfer of interest—when mortgage, when pledge. 

8250. Transfer made subject to defeasance may be proved. 

8251. Mortgage—on what a lien. 

8252. Mortgage does not entitle mortgagee to possession. 

8253. Mortgage not a personal obligation. 

8254. Waste. 

8255. Subsequently acquired title inures to mortgagee. 

8256. Foreclosure. 

8257. Power of sale. 

8258. Power of attorney to execute. 

8259. Assignment of mortgage—recording—notice—address of assignee pre: 
requisite to recording. 

8261. Mortgage passes by assignment of debt. 

8261.1. Recording of subordination or waiver agreements—real estate—personal 


property. 


8246. Mortgage defined. Mortgage is a contract by which specific 
property is hypothecated for the performance of an act, without the 
' necessity of a change of possession. 
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History: En. Sec. 3810, Civ. C. 1895; 
re-en. Sec. 5731, Rev. C. 1907; re-en. Sec. 
8246, R.C. M. 1921. Cal. Civ. C. Sec. 2920. 
Field Civ. C. Sec. 1608. 


Chattel Mortgage 


A contract for the cultivation of farm 
land on shares by the terms of which the 
land owner reserves title in himself to the 
lessee’s share as security for advances 
made by him to the lessee is in legal ef- 
fect a chattel mortgage and as such sub- 
ject to the provisions of the chattel mort- 
gage statute with reference to execution 
and filing. Crone v. Occident Elevator 
Co. et al., 70 M 211, 219, 224 P 659. 


Liens Include Mortgages 


Under the statutes of the territory and 
state, a mortgage has never possessed any 
of the characteristics of a sale; it has 
been considered a mere lien, fixed on prop- 
erty by contract of the parties, to secure 
the payment of a particular obligation or 
the performance of a particular act. Da- 
vidson v. Wampler, 29 M 61, 68, 74 P 82. 


In this state a mortgage does not pass 
title but creates a lien upon the property 
as security for the payment of a debt or 
the performance of an act, and whenever 
statutes refer to a “lien” upon either real 
or personal property, that reference must 
be construed to include a mortgage, unless 
the contrary intention be expressed. Barth 
v. Ely, 85 M 310, 317 et seq., 278 P 1002. 

See also Jones v. Hall et al., 90 M 69, 
76, 300 P 232. 

Mortgage Does not Create an Estate in 
Real Property 

A mortgage itself does not create or 
alienate an estate in real property, but is a 
mere security for the payment of a debt 


8247. Property adversely held may be mortgaged. 
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or the discharge of an obligation. A mort- 
gage is a conveyance of only a chattel 
interest. Gallatin County v. Beattie, 3 
M 178, 175; Holland v. Board of Commis- 
sioners, 15 M 460, 461, 39 P 575; State 
ex rel. Cruse Savings Bank v. Gilliam, 18 
M 94, 101, 44 P 394, 45 P 661; Hull v. 
Diehl, 21 M Tis; 52 P 782; Wilson v. 
Pickering, 28 M 435, 440, 72 P 821; Swain 
v. McMillan, 30 M 433, 439, 76 ’p 942; 
Mueller v. Renkes, 31 M 100, 102, 77 P 
512; Cornish v. Woolverton, 32 M 456, 475, 
81 P 4, 


A mortgage does not create an estate in 
real property. Swain v. McMillan, 30 M 
433, 439, 76 P 943. 


Mortgage is Conveyance of Chattel In- 
terest 


A mortgage is a conveyance within the 
meaning of the record laws of this state, 
though it is a conveyance of a chattel 
interest only. Title to it passes to an as- 
signee by assignment of the debt or obliga- 
tion secured by it, as the mortgage is but 
an incident, a security, and, independent 
of the debt, has no assignable quality. Such 
an assignment is a mere nullity. Cornish 
v. Woolverton, 32 M 456, 475, 81 P 4. 


Sale and Mortgage Distinguished 


Where property is sold under a contract 
that title shall remain in the seller until 


‘the purchase price is paid, the seller does - 


not have a mortgage or lien upon the prop- 

erty within the attachment statute. State 

ex rel. Malin-Yates Co. v. Justice of Peace 

Court, 51 M 133, 139, 149 P 709. 
References 


Cited or applied as section 5731, Revised 
Codes, in Thomas v. Thomas, 44 M 102, 110, 
119 P 283. 


A mortgage may 


be created upon property held adversely to the mortgagor. 
History: En. Sec. 3811, Civ. C. 1895; re-en. Sec. 5732, Rev. C. 1907; re-en. Sec. 8247, 


R. C. M. 1921. Cal. Civ. C. Sec. 2921. 


8248. Lien of a mortgage—when special. 


Field Civ. C. Sec. 1614. 


The hen of a mortgage is 


special, unless otherwise expressly agreed, and is independent of possession. 


History: En. Sec. 3812, Civ. C. 1895; 
re-en. Sec. 5733, Rev. C. 1907; re-en. Sec. 
8248, R. C. M. 1921. Cal. Civ. C. Sec. 2923. 
Field Civ. C. Sec. 1609. 


8249. Transfer of interest—when mortgage, 


References 


Cited or applied as section 3812, Civil: 
Code, in Swain v. MeMillan, 30 M 433, 439, 
76 P 943. 


when wledae Every 


transfer of an interest in property, other than in trust, made only as a 
security for the performance of another act, is to be deemed a mortgage, 
except when in the case of personal property it is accompanied by actual 
change of possession, in which case it is deemed a pledge. 


History: En. Sec. 3813, Civ. C. 1895; Operation and Effect 


re-en. Sec. 5734, Rev. C. 1907; re-en. Sec. A deed. absolute on its face but gi 
; given as 
8249, R. C. M. 1921. Cal. Civ. C. Sec. 2924. security Car a debt, is in fact a mortgage. 


Based on Field Civ. C. Sec. 1610. Isom v. Larson, 78 M 395, 399, 255 P 1049. 
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8250. Transfer made subject to defeasance may be proved. The fact 
that a transfer was made subject to defeasance on a condition, may, for 
the purpose of showing such transfer to be a mortgage, be proved (except 
as against a subsequent purchaser or encumbrancer for value and without 
notice), though the fact does not appear by the terms of the instrument. 


History: En. Sec. 3814, Civ. C. 1895; re-en. Sec. 5735, Rev. C. 1907; re-en. Sec. 8250, 


R. C. M. 1921. Cal. Civ. C. Sec. 2925. Field Civ. C. Sec. 1612. 


8251. Mortgage—on what a lien. 


A mortgage is a lien upon every- 


thing that would pass by,a grant of the property. 


History: En. Sec. 3815, Civ. C. 1895; 
re-en. Sec. 5736, Rev. C. 1907; re-en. Sec. 
$251, R. C. M. 1921. Cal. Civ. C. Sec. 2926. 
Based on Field Civ. C. Sec. 1617. 


Applies to Both Real and Chattel Mort- 
gages 
This section applies to both real estate 


and chattel mortgages. Demers v. Graham, 
36 M 402, 408, 93 P 268. 


See also State ex rel. Continental 8S. Co. 
v. Tullock, 68 M 268, 276, 217 P 348. 
Increase 


A chattel mortgage upon cows, in which 
no mention was made of their increase, did 
not cover their calves, in gestation at the 


time of the execution of the mortgage, but | 


born prior to foreclosure. Demers v. Gra- 
ham, 36 M 402, 408, 93 P 268. 


Mortgagor Contracts That Property may 
Be Sold to Satisfy Debt 


A mortgagor contracts, either expressly 
or by implication, that the mortgaged 
property may be sold to satisfy his debt. 
Thomas v. Thomas, 44 M 102, 110, 119 P 
283. 


References 


Cited or applied as section 3815, Civil 
Code, in Bennett Bros. Co. v. Fitchett, 24 
M 457, 467, 62 P 780; Samuell v. Moore 
Mercantile Co. et al., 62 M 232, 236, 204 
P 376; Morton v. Union Central Life Ins. 
Co., 80 M 593, 613, 261 P 278; Barth v. 
Ely, 85 M 310, 317, 278 P 1002. 


8252. Mortgage does not entitle mortgagee to possession. A mortgage 


does not entitle the mortgagee to the possession of the property, unless 
authorized by the express terms of the mortgage; but after the execution 
of the mortgage, the mortgagor may agree to such change of possession 


without a new consideration. 


History: En. Sec. 3816, Civ. C. 1895; 
re-en. Sec. 5737, Rev. C. 1907; re-en. Sec. 
8252, R. C. M. 1921. Cal. Civ. C. Sec. 2927. 
Based on Field Civ. C. Sec. 1620. 


Contract for Possession Upon Condition 


Held, under the rules prescribed by the 
Codes for the interpretation of contracts, 
that where the parties to a real estate 
mortgage had contracted that upon the 
mortgagor’s default the mortgagee could at 
his option declare the entire indebtedness 
due and payable without notice; that he 
could foreclose by judicial proceedings or 
sell the premises according to law, and 
should be entitled to immediate possession 
and receive the rents, issues and profits 
thereof, he was entitled to possession upon 
condition broken without foreclosure and 
sale. Union Cent. Life Ins. Co. v. Jensen, 
74 M 70, 75, 78, 237 P 518. 


A mortgagor of real property may by 
the terms of the mortgage grant to the 
mortgagee the right to possession upon the 
happening of a contingency, and after pos- 
session has been so obtained it may be 
held until the debt is paid. United States 


Bldg. ete. Assn. v. Stevens, 93 M 11,-15, 
17 P 2d 62. 

Under authority of this section, the par- 
ties to a real estate mortgage may incor- 
porate therein a stipulation for immediate 
possession by the mortgagee in case of de- 
fault by the mortgagor to make payment 
of interest, taxes, etc., promptly, notwith- 
standing section 9449, R. C. M. 1921, pro- 
vides that the purchaser at a foreclosure 
sale is not entitled to possession during the 
period of redemption if the mortgagor per- 
sonally occupies the premises as a home 
for himself and family. Kelly v. Roberts 
et al., 93 M 106, 113, 17 P 2d 65. 


No Right to Possession Even on Default 


In the absence of an express agreement 
between the patties to a mortgage upon 
land that upon default on the part of the 
mortgagor the mortgagee shall have the 
right to enter and take possession, such 
right does not exist. Sharp Bros., Inc., v. 
Bartlett, 76 M 415, 416, 248 P 199. 


Operation and Effect 


In the absence of an express stipulation 
in a farm mortgage entitling the mort- 
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gagee to the possession of the mortgaged 
property, either before or after default on 
the part of the mortgagor, the mortgagee 
was not entitled to possession until sale 
to him on foreclosure proceedings, and 
therefore not entitled to rents prior there- 
to, a notice to the tenant of the mortgagor 
that the mortgagee claimed the rent hav- 
ing been ineffectual as a means of acquir- 
ing an interest in the crop. Long v. W. P. 
Devereux Co. et al., 87 M 198, 205, 286 P 
402. 


Quaere: May Mortgagee Intervene in 
Ejectment? 
Quaere: In an action in ejectment, may 


plaintiff’s mortgagee intervene, in view of 


8253. Mortgage not a personal obligation. 
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this section and section 9495, R. C. M. 1921, 
providing that a mortgagee is not entitled 
to the possession of the property mort- 
gaged unless possession is specially au- 
thorized by its terms, and that a mortgage 
of real property shall not be deemed a 
conveyance? Stack v. Coyle, 59 M 444, 
450, 197 P. 747. 


References 


Cited or applied as section 3816, Civil 
Code, in Demers v. Graham, 36 M 402, 408, 
93 P 268; Samuell v. Moore Mercantile Co. 
et al., 62 M 232, 236, 204 P 376; Morton 
v. Union Central Life Ins. Co., 80 M 593, 
608, 261 P 278. 


A mortgage does not bind 


the mortgagor personally to perform the act for the performance of which 
it is a security, unless there is an express covenant therein to that effect. 


History: En. Sec. 3817, Civ. C. 1895; 
re-en. Sec. 5738, Rev. C. 1907; re-en. Sec. 
8253, R. C. M. 1921. Cal. Civ. C. Sec. 2928. 


Operation and Effect 


In the instant case the note is made a 
part of the mortgage, and thereby the 
mortgagors did expressly covenant to pay 
the mortgage debt. But aside from this 
consideration, this section must be read in 
connection with section 9467, which ex- 
pressly authorizes a deficiency judgment 
in the event the proceeds from the sale 
of the mortgaged property are insufficient. 


8254. Waste. No person whose 


mortgage may do any act which will 


security. 


History: En. Sec. 3818, Civ. C. 1895; 
re-en. Sec. 5739, Rev. C. 1907; re-en. Sec. 
8254, R. C. M. 1921. Cal. Civ. C. Sec. 2929. 


Operation and Effect 


When a real estate mortgage is given it 
constitutes a pledge of all that then is 
part of the realty, and while the mortga- 


8255. Subsequently acquired title inures to mortgagee. 


to pay the debts and costs. In other 
words, although the mortgagor does not as- 
sume a primary personal liability, he is. 
held to a contingent liability, the contin- 
gency being the failure of the mortgaged. 
property to sell for a sum sufficient to 
discharge the debt and costs. Kinyon Inv. 
Co. v. Belmont State Bank, 69 M 282, 288, 
221 P 286. 


References 


Cited or applied as section 3817, Civil 
Code, in Mueller v. Renkes, 31 M 100, 103, 
Tie ole. 


interest is subject to the hen of a 
substantially impair the mortgagee’s 


gor has the right to use the premises, he 
has no right to remove a building there- 
from or do any other act which impairs 
the mortgagee’s security; if he does remove 
it without the knowledge or consent of the. 
mortgagee, the mortgage lien thereon is not 
extinguished. Mills v. Pope et al., 90 M 
569, 573, 4 P 2d 485. 


Title acquired 


by the mortgagor subsequent to the execution of the mortgage inures to 
the mortgagee as security for the debt, in hke manner as if acquired before’ 


the execution. 


History: En. Sec. 3819, Civ. C. 1895; 
re-en. Sec. 5740, Rev. C. 1907; re-en. Sec. 
8255, R. C. M. 1921. Cal. Civ. C. Sec. 2930. 


Operation and Effect 


A mortgage upon a desert land entry 
given by the entryman as security for an 
antecedent debt before final proof made 
or patent issued is enforceable against 
the mortgagor after patent issues to him, 
the title thus subsequently acquired by the 
mortgagor inuring to the benefit of the 


mortgagee, under this section, and the 
mortgagor being estopped to deny the 
validity of the mortgage. Selway v. Daut 
et al., 67 M 262, 266, 215 P 646. 

The rule declared by this section, that 
title acquired by the mortgagor subsequent 
to the execution of the mortgage inures 
to the mortgagee as security for the debt, 
applies to land, title to which at the time 
the mortgage was given was in the federal 
government and was subsequently acquired 
therefrom under the homestead laws. Lob- 
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man State Bank v. Grim, 69 M 444, 447, 
222 P 1052. 

Where defendant in foreclosure action 
had executed a promissory note secured 
by a mortgage upon a desert land entry 
which, after final certificate had been 
issued to him, was canceled, whereupon he 
entered the land as a homestead and re- 
ceived patent, the lien of the mortgage on 
the desert entry attached to the homestead 
entry and defendant was estopped under 
this section to claim the benefit of section 
2296, U. S. Revised Statutes, providing 
that lands acquired under the homestead 
laws shall not in any event become lable 
to the satisfaction of debts contracted 
prior to issuance of patent. Stockmen’s 
Nat. Bank v. Sutherland, 71 M 457, 459, 
230 P 369. 

Where an entryman of desert land con- 
veyed it to another before patent who 
mortgaged it and thereafter the entry was 
canceled for fraud, whereupon the entry- 
man filed upon the same land under the 
Enlarged Homestead Act and secured pat- 
ent, the title thus acquired by him did not 
inure to the benefit of the mortgagee of his 


8256. Foreclosure. 
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A mortgagee 
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grantee of the desert land, the provisions 
of sections 6767 and 6768, R. C. M. 1921, 
and this section, relating to after-acquired 
title, having no application under such cir- 
cumstances, since, to hold otherwise, would 
be in effect to nullify the act of congress 
prohibiting the alienation of public land 
prior to patent. Phoenix Mut. Life Ins. 
Co. v. Brainard, 82 M 39, 50, 265 P 10. 

The rule declared by this section that ti- 
tle acquired by the mortgagor after execu- 
tion of the mortgage inures to the benefit 
of the mortgagee is based on the doctrine 
of estoppel. Grasswick v. Miller, 82 M 
364, 375, 377, 267 P 299. 

One who transfers his interest in land 
by deed absolute or in trust to secure a 
debt and thereafter agrees to the execution 
of a mortgage thereon by the grantee is 
estopped by his deed from later claiming 
an interest in the property adverse to 
the mortgagee, and any title he may there- 
after acquire inures to the benefit of the 
mortgagee as security for the payment of 
the grantor’s debts assumed by the grantee. 
First State Bank v. Mussigbrod et al., 83 
M 68, 85, 271 P 695. 


may foreclose the right of redemp- 


tion of the mortgagor in the manner prescribed by the Code of Civil 


Procedure. 


History: En. Sec. 3820, Civ. C. 1895; re-en. Sec. 5741, Rev. C. 1907; re-en. Sec. 8256, 


R. C. M. 1921. Cal. Civ. C. Sec. 2931. 
8257. Power of sale. 


A power of sale may be conferred by a mort- 


gage upon the mortgagee or any other person, to be exercised after a 
breach of the obligation for which the mortgage is a security. 


History: En. Sec. 3821, Civ. C. 1895; 
re-en. Sec. 5742, Rev. C. 1907; re-en. Sec. 
8257, R. C. M. 1921. Cal. Civ. C. Sec. 2932. 
Field Civ. C. Sec. 1615. 


Operation and Effect 


An attorney in fact, under a general 
power of attorney to sell, convey, and 
mortgage the grantor’s property, may se- 
cure the payment of his grantor’s debt by 
executing a trust deed conveying the 
grantor’s property, and authorizing the 
trustee or his successor in trust to sell the 
same in case of non-payment of the indebt- 
edness. Muth v. Goddard, 28 M 237, 252, 
72 P 621. 


A mortgagor contracts, either expressly 
or by implication, that the mortgaged prop- 
erty may be sold to satisfy his debt. 
Thomas v. Thomas, 44 M 102, 110, 119 P 
283. 


A mortgagee may execute a power of 
sale contained in a chattel mortgage, and 
it is not necessary for him to call upon the 
sheriff to make the sale, nor to proceed by 
an action to foreclose. Kinsman v. Stan- 
hope, 50 M 41, 48, 144 P 1083. 


References 


First National Corp. v. Perrine et al., 
99 M 454, 43 P 2d 1073. 


8258. Power of attorney to execute. A power of attorney to execute 
a mortgage must be in writing, subscribed, acknowledged, or proved, cer- 
tified, and recorded in like manner as powers of attorney for grants of 


real property. 


History: En. Sec. 3822, Civ. C. 1895; re-en. Sec. 5743, Rev. C. 1907; re-en. Sec. 8258, 


R. C. M. 1921. Cal. Civ. C. Sec. 2933. 


8259. Assignment of mortgage—recording—notice—address of as- 


signee prerequisite to recording. 


An assignment of a real estate mortgage 
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may be recorded in like manner as a real estate mortgage and an assign- 
ment of a chattel mortgage may be filed in like manner as a chattel mort- 
gage and the record thereof shall operate as due and legal notice to the 
mortgagor and all persons subsequently deriving title to the mortgage 
from the assignor as well as to all other persons including subsequent pur- 


chasers, encumbrancers, mortgagees or other lien holders. 

Any such assignment shall contain the assignee’s post office address 
at his place of residence, and shall not be entitled to be recorded or filed 
unless it contains such post office address. 


History: En. Sec. 3823, Civ. C. 1895; 
re-en. Sec. 5744, Rev. C. 1907; re-en. Sec. 
8259, R. C. M. 1921; amd. Sec. 1, Ch. 14, 
L. 1925; amd. Sec. 1, Ch. 159, L. 1935. Cal. 
Civ. C. "Sec. 2934. 


Operation and Effect 


The record of the assignment of a mort- 
gage is notice to a purchaser from the 


mortgagor, so that payments by him to 
the assignor are at his own risk, especially 
in the absence of any showing that when 
the payments were made the assignor was 
in possession of the note which the mort- 
gage secured. Cornish v. Woolverton, 32 
M 456, 476, 81 P 4. 


8260. Repealed—Chapter 159, laws of 1935. 


8261. Mortgage passes by assignment of debt. 


The assignment of a 


debt secured by mortgage carries with it the security. 


History: En. Sec. 3825, Civ. C. 1895; 
re-en. Sec. 5746, Rev. C. 1907; re-en. Sec. 
8261, R. C. M. 1921. Cal. Civ. C. Sec. 2936. 


Operation and Effect 


Where there is no written evidence of 
the debt or obligation, the mortgage is 
evidence both of the debt and the security 
for its payment. Nevertheless the debt is 
the principal thing, and the title to the 
mortgage must follow an assignment of it. 
Cornish v. Woolverton, 32 M 456, 476, 
81 P 4. 

A mortgage given to secure the payment 
of a note is but an incident, and passes to 
the assignee of the note. Cornish v. Wool- 
verton, 32 M 456, 471, 81 P 4; Northwest- 
ern Improvement Co. v. Rhoades, 52 M 428, 


A real estate mortgage is a conveyance 
of a chattel interest only, and title to it 
passes to an assignee by the assignment of 
the debt or obligation secured by it. First 
Nat. Bank of Saco v. Vagg et al., 65 M 34, 


“39, 212 P 509. 


Id. While an assignment of a note se- 
cured by mortgage carries with it the 
mortgage, an assignment of the mortgage 
alone is a nullity and confers no right 
whatever upon the assignee. 


The assignment of a debt secured by 
mortgage carries with it the security (this 
section) ; hence acquisition of a note by in- 
dorsement has the effect of transferring 
the mortgage securing it. Ingebrightsen 
et al. v. Hatcher et al., 87 M 482, 485, 288 
P 1023. ited 


434, 158 P 832. 


8261.1. Recording of subordination or waiver agreements—real estate 
—personal property. That a subordination agreement or a waiver in fa- 
vor of subsequent purchasers, encumbrancers or mortgagees as regards 
any real estate mortgage of record or the property therein included may be 
recorded in like manner as a real estate mortgage, and a subordination: 
agreement or a waiver in favor of subsequent purchasers, encumbrancers 
or mortgagees as regards any chattel mortgage on file, or the personal 
property therein described, may be filed in ike manner as a chattel mort- 
gage, and such record or such filing as the case may be, shall operate as 
due and legal notice to the mortgagor and the mortgagee and to all other 
interested persons. Any such subordination agreement or waiver shall be 
valid and binding so far as the mortgage therein referred to or the prop- 
erty covered by such mortgage is concerned, when executed by the record 


holder of the mortgage involved. 
History: En. Sec. 1, Ch. 191, L. 1935. 
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CHAPTER 183 
MORTGAGES OF REAL PROPERTY 
Section 8262. What real property may be mareesed. 
8263. Form of mortgage. 
8264. Writing required for creation, extension or renewal of mortgages. 
8265. Defeasance, to affect grant absolute on its face, must be recorded. 
8266. May be recorded. 
8267. Period of lien of mortgage—renewal. 
.8268. Satisfaction of mortgage—marginal entry. 
8269. Same—certificate of payment or discharge. 
8270. Record of satisfaction. 
8271. Satisfaction of mortgage. 
8272. Repealing clause. 
8273. Recordation of mortgages, deeds of trust and assignments for benefit of 
creditors required—affidavit of good faith and receipt for copy—notice 
—indexing and recording. 
8274. Execution satisfaction mortgage under Pegi act. 


8262. What real property may be mortgaged. Any interest in real 
property which is capable of being transferred may be mortgaged. 
History: En. Sec. 3840, Civ. C. 1895; 


re-en. Sec. 5747, Rev. C. 1907; re-en. Sec. 
8262, R. C. M. 1921. Cal. Civ. C. Sec. 2947. 


Operation and Effect 


A desert land entry is a distinct interest 
in real estate, a property right capable of 
transfer; and there is no_ prohibition 


against gtransfer. Selway v. Daut et al., 
67 M 262, 268, 215 P 646. i 


References 


Grasswick v. Miller, 82 M 364, 375, 267 
P 299; Standard Oil Co. v. Idaho Commu- 
nity Oil Co., 98 M 131, 37 P 2d 660. 


8263. Form of mortgage. A mortgage of real property may be made 
in substantially the following form: 


gagee, witnesseth: 

“That the mortgagor mortgages to the mortgagee (here describe the 
Droperty),,as.scclrity, torethe payment,to. him, Oficsci_4:1-<2b-enete dollars, 
enetor betore) tire 22. 2. e shige tl ARM Anes omens edit sites. Wen I . sos a , with 
interest thereon (or as security for the payment of an obligation, deserib- 
ing it,. etc.). Av BY’ 


History: En. Sec. 3841, Civ. C. 1895; 
re-en. Sec. 5748, Rev. C. 1907; re-en. Sec. 
8263, R. C. M. 1921. Cal. Civ. C. Sec. 2948. 


References 


Standard Oil Co. v. Idaho Community 
Oil Co., 98 M 131, 37 P 2d 660. 


8264. Writing required for creation, extension or renewal of mortgages. soG4 


A mortgage of real property can be created, renewed, or extended, only by °£ ety ae 


. . . ° a . . . ° oi 8 
writing, with the formalities required in the case of a grant of real pees P Gay ae 


property. 632 


Mont........- 


History: En. Sec. 3842, Civ. C. 1895; 
re-en. Sec. 5749, Rev. C. 1907; re-en. Sec. 
8264, R. C. M. 1921. Cal. Civ. C. Sec. 2922, 
Field Civ. C. Sec. 1623. 


Affidavit of Good Faith not Required 


This section, providing for the extension 
of real estate mortgages by written agree- 
ment, not requiring an affidavit by the 
mortgagee that the extension was not made 
with the intent to hinder or defraud cred- 


itors, its absence did not render the agree- gog4 
ment invalid.. Register Life Ins. Co. v. 162 P. 2d 
Kenniston, 99 M 191, 198, 43 P 2d 251, 220, 224 


Agreement to Extend Should be Re- 
corded 


This section, providing, inter alia, for 
the extension of a mortgage with the for- 
malities required in the case of a grant 
of real property, contemplates the making 
of a contract assented to by both parties, 
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and in order that notice of the extension 
may be given to subsequent purchasers and 
mortgagees, the instrument must be filed 
with the county clerk for record. O. M. 
Corwin Co. v. Brainard et al., 80 M 318, 
322 et seq., 260 P 706. ’ 

Id. Where by agreement between the 
parties to a real estate mortgage, before 
maturity of the debt to secure which it 
had been given and before rights of the 
third parties had intervened, the payment 
of the debt as well as the mortgage was 
extended for several years, under this sec- 
tion, the instrument being placed of record, 
a mortgage given on the property after 
filing of the extension agreement was in- 
ferior to the former. 

See also dissenting opinion in Reed v. 
Richardson et al., 94 M 34, 43, 20 P 2d 
1054. 

A real estate mortgage extension agree- 
ment executed under this section before 
maturity of the last of a series of mort- 
gage notes, was not recorded until after 
the period of extension had expired. Two 
years prior thereto the property had been 
conveyed to another, subject to the mort- 
gage, the deed, however, not being re- 
corded until some six weeks after recorda- 
tion of the agreement. Held, in an action 
for foreclosure of the mortgage that the 
extension agreement, having been valid 
and first placed of record, took priority 
over the deed, under section 6935, R. C. M. 
1921, even assuming that the vendee was 
a subsequent purchaser in good faith and 
for a valuable consideration. Hastings et 
al. v. Wise et al., 91 M 430, 8 P 2d 636. 


Extension of Mortgage by Agreement of 
Parties not Invalid 

A written agreement between mortgagor 
and mortgagee for the extension of a real 
estate mortgage under this section, the ef- 
fect of which was to extend its life for 
more than sixteen years after its original 
maturity date, did not render it invalid 
as against a creditor of the mortgagor 
holding a judgment lien acquired before 
the date of the agreement, the contention 
based on the theory that this section and 


section 8267 being in pari materia, the pro- - 


vision of the latter that the life of a mort- 
gage cannot be extended for more than 
sixteen years applies to the former, not 
being tenable; while the provision of 8267 
that the right to make the extension may 
only be exercised within eight years fol- 
lowing the maturity of the debt has in 
effect been incorporated within this sec- 
tion by construction, the time to which 
extension may run is unlimited in the ab- 
sence of legislative declaration on the sub- 
ject. Register Life Ins. Co. v. Kenniston, 
99 M:191,;197, 43 P. 2d 251. 


Mortgage Extension in a Conveyance 
A real estate mortgage extension agree- 
ment executed as provided by this section, 
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is a “conveyance” within the meaning of 
section 6936, R. C. M. 1921. Hastings et 
al. v. Wise et al., 91 M 430, 8 P 2d 636. 


Mortgage may be Renewed Where There 
is no Injury to Third Persons 


The parties to a real estate mortgage 
may, under this section, renew or extend 
it within the eight-year period following 
the maturity of the debt secured, though 
the rights of subsequent mortgagees have 
attached in the meantime, if by such re- 
newal or extension the latter are not in- 
jured. Vitt v. Rogers et al., 81 M 120, 127 
et seq., 262 P 164. 

Where third persons are not affected 
thereby, a mortgagor of lands may, under 
this section, by agreement with the mort- 
gagee executed as provided therein, in ef- 
fect procure a renewal of the mortgage 
by an extension of the time of payment 
of the debt secured by it, irrespective of 
the provisions of section 8267, R. C. M. 
1921, relative to the filing of a renewal 
affidavit. Hastings et al. v. Wise et al., 
89 M 325, 339 et seq., 297 P 482. 


Operation and Effect 


This section has no application to a 
mortgage on real estate renewed by exten- 
sion of the note which it secured in 1890. 
Wilson v. Pickering, 28 M 435, 439, 72 P 


_ 821, 


Since the renewal -or extension of a 
mortgage requires a writing as formal as 
one granting real property, no extension of 
the lien is effected by a mere payment on 
account of the debt secured, after the bar- 
ring of the latter by the statute of limita- 
tions. Berkin v. Healy, 52 M 398, 402, 158 
P1020. 


Status of Purchaser of Mortgaged Lands 
Prior to Expiration of Hight-Year Period 
After Maturity of Debt 


One who by deed becomes the owner of 
all the right, title and interest in lands of 
the mortgagor, at any time before the ex- 
piration of the eight-year period following 
the maturity of the entire mortgage in- 
dcbtedness (section 8267), does not become 
the owner of the property free and clear 
of the mortgage lien upon expiration of 
that period, where no extension agreement 
under this section or affidavit of renewal 
under section 8267 has been filed or re- 
corded. Hillsdale College v. Thompson et 
al., 99 M 400, 408, 44 P 2d 753. 


References 


Cited or applied as section 5749, Revised 
Codes, in Ringling v. Smith River Develop- 
ment Co., 48 M 467, 476, 138 P 1098; Mor- 
rison v. Farmers’ ete. State Bank, 70 M 
146, 152, 225 P 123; Reed v. Richardson et 
al., 94 M 34, 43, 20 P 2d 1054; First Nat. 
Bk. v. Gutensohn et al., 97 M 453, 461 et 
seq., 37 P 2d 555; Humbird et al. v. Arnet 
et al., 99 M 499, 44 P 2d 756. 
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8265. Defeasance, to affect grant absolute on its face, must be re-s265 

corded. When a grant of real property purports to be an absolute convey-°? FP?” °° 
ance, but is intended to be defeasible on the performance of certain condi- 

tions, such grant is not defeated or affected as against any person other 

than the grantee or his heirs or devisees, or persons having actual notice, 

unless an instrument of defeasance, duly executed and acknowledged, shall 

have been recorded in the office of the county recorder of the county 

where the property is situated. 


History: En. Sec. 3843, Civ. C. 1895; value without notice, the mortgagor is 


re-en. Sec. 5750, Rev. C. 1907; re-en. Sec. 
8265, R. C. M. 1921. Cal. Civ. C. Sec. 2950. 
Operation and Effect 
The underlying principle of this rule is 
that the mortgagor, by making the mort- 
gagee the ostensible owner in fee, arms 
him with power of attorney by which he 


fully divested of his title, and is clearly 
estopped by the deed from questioning 
the purchaser’s title. Harrington v. Butte 
& Superior Copper Co., 52 M 2638, 278, 157 
Pri 8i; 

References 


Cited or applied as section 5750, Revised 


can convey the title, and when he has 


Codes, in Gibson v. Morris State Bank, 49 
made a conveyance to a purchaser for 


M 60, 74, 140 P 76. 


8266. May be recorded. Mortgages of real property may be acknowl- 
edged or proved, certified, and recorded in like manner and with lke 
effect as grants thereof. 

History: En. Sec. 3844, Civ. C. 1895; 


re-en. Sec. 5751, Rev. C. 1907; re-en. Sec. 
8266, R. C. M. 1921. Cal. Civ. C. Sec. 2952. 


References 


Standard Oil Co. v. Idaho Community 
Oil Co., 98 M 131, 37 P 2d 660. 


8267. Period of lien of mortgage—renewal. Every mortgage of real 2267 A 
property made, acknowledged, and recorded, as provided by the laws of a elie 
this state, shall be good as against all from the time it is so recorded un- {i> 
til eight years after the maturity of the entire debt or obligation secured $2,?:?@ 69 
thereby and no longer, unless the mortgagee, his heirs, executors, adminis- $267 
trators, representatives, or assigns shall, within sixty days after the ex- feces 
piration of said eight years, file in the office of the county clerk wherelgs67 

said mortgage is recorded, an affidavit, setting forth the date of said mort- 359-32 
gage, when and where recorded, the amount of the debt secured thereby, |,,,, 

and the amount remaining unpaid, and that the said mortgage is not re- 253 P(2d)32s 
newed for the purpose of hindering, delaying, or defrauding creditors of 

the mortgagor or owner of the land, and upon the filing of said affidavit, 

the said mortgage shall be valid against all persons for a further period 

of eight years. 

History: En. Sec. 1, Ch. 27, L. 1913; 
re-en. Sec. 8267, R. C..M. 1921; amd. Sec. 
1, Ch. 104, L. 1933. 

As Between Parties Mortgage Good 
After Eight Years From Maturity of 
Note 


As between the mortgagor of real prop- 


Constitutionality 


If, by this section, it was intended to 
enable a mortgagee whose mortgage had 
been extinguished by lapse of time, to re- 
vitalize the security and impose a lien 
upon property without the owner’s con- 
sent, it to that extent deprives him of his 


erty and the mortgagee, if the debt for 
which the mortgage is given be kept alive 
the mortgage is good even after the ex- 
piration of eight years from the maturity 
of the note or obligation. Leffek v. 
Leudeman, 95 M 457, 460 et seq., 27 P 
, 2d 511. 


property without due process of law, and 
is invalid. Berkin v. Healy, 52 M 398, 
404, 158 P 1020. 

Held, that this section, construed as a 
statute of limitations, is not open to at- 
tack on constitutional grounds. Morri- 
son v. Farmers’ etc. State Bank, 70 M 146, 
149, 225 P 123. 
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Not Exclusive Method of Extension 


Held, that the method prescribed by 
this section for extending the life of a 
real estate mortgage by the filing of an 
affidavit by the mortgagee is not exclu- 
sive, but that under section 8264, R.C. M. 
1921, an extension may be effected by 
agreement between the parties to the 
mortgage by pursuing the formalities re- 
quired in the case of a grant of real 
property. O. M. Corwin Co. v. Brainard 
et al., 80 M 318, 322 et seq., 260 P 706; 
Register Life Ins. Co. v. Kenniston, 99 M 
191, 43 P 2d 251. ‘ 

Where during the life of a properly re- 
corded real estate mortgage as fixed by 
this section, parties took a second mort- 
gage on the premises, and thereafter and 
before the expiration of the first its life 
(meaning thereby the maturity of the 
debt) was extended by an agreement- in 
writing between the parties thereto for a 
period of two years as they properly could 
do under section 8264, R. C. M. 1921, the 
extension being also placed of record, the 
second mortgagees were then in no worse 
position than they were when they took 
their mortgage, hence were not injured 
by the extension and therefore their claim 
made in a foreclosure suit brought by the 
holder of the first mortgage within the 
two-year extension period that plaintiff’s 
lien had become inferior to theirs by his 
failure to file the renewal affidavit re- 
quired by this section, held without merit. 
Vitt v. Rogers et al., 81 M 120, 126 et seq., 
262 P 164. 

Where third persons are not affected 
thereby, a mortgagor of lands may, under 
section 8264, R. C. M. 1921, by agreement 
with the mortgagee executed as provided 
therein, in effect procure a renewal of the 
mortgage by an extension of the time of 
payment of the debt secured by it, irre- 
spective of the provisions of this section 
relative to the filing of a renewal affi- 
davit. Hastings et al. v. Wise et al., 89 
M 325, 335 et seq., 297 P 482. 

A written agreement between mortgagor 
and mortgagee for the extension of a real 
estate mortgage under section 8264, the 
effect of which was to extend its life for 
more than sixteen years after its original 
maturity date, did not render it invalid as 
against a creditor of the mortgagor hold- 
ing a judgment lien acquired before the 
date of the agreement, the contention 
based on the theory that section 8264 and 
this section being in pari materia, the 
provision of the latter that the life of a 
mortgage cannot be extended for more 
than sixteen years applies to the former, 
not being tenable; while the provision of 


this section that the right to make the. 


extension may only be exercised within 
eight years following the maturity of the 
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debt has in effect been incorporated 
within 8264 by construction, the time to 
which extension may run is unlimited in 
the absence of legislative declaration on 
the subject. Register Life Ins. Co. v. 
Kenniston, 99 M 191, 196, 43 P 2d 251. 


Operation and Effect 


This section, when read in connection 
with the prior law relative to recording 
mortgages and harmonized _ therewith, 
merely limits the duration of record notice 
of the lien of recorded mortgages, and, 
though “subsequent purchasers” is not 
qualified by “in good faith,” the failure of 
a mortgagee to file the required affidavit 
did not affect the lien as against a subse- 
quent purchaser, who. purchased with ac- 
tual notice of the mortgage and during 
the time that the record of the mortgage 
was constructive notice. Cullen v. Reed, 
220 Fed. 356, 357. 

This section, declaring the life of a 
mortgage on real property at an end at 
the close of eight years after maturity 
of the entire debt secured thereby, unless 
the mortgagee or his successors or assigns 
shall within sixty days after the expira- 
tion of the eight years file the affidavit 
of renewal therein described, contemplates 
action by the mortgagee alone, and after 
he shall have extended the life of his mort- 
gage lien by taking the steps prescribed, 
he may foreclose the mortgage at his 
pleasure; as between him and the mortga- 
gor, if the debt be kept alive, the mortgage 
is good even after the expiration of eight 
years from the maturity of the debt. O. M. 
Corwin Co. v. Brainard et al., 80 M 318, 
322 et seq., 260 P 706. 

The purpose of the legislature in enact- 
ing this section, providing that a real es- 
tate mortgage shall be good from the 
time it is recorded until eight years after 
maturity of the debt secured by it, and 
no longer, unless the mortgagee or his suc- 
cessors in interest shall within sixty days 
after the expiration of the eight years, 
file a renewal affidavit, in which event 
the mortgage shall be good against all 
persons for another period of eight years, 
was definitely to limit the life of a mort- 
gage, unless extended, to eight years from 
the maturity of the debt (except as be- 
tween the parties themselves); that the 
remedy therein provided may be invoked 
by the mortgagee or his successors only 
and, if invoked, the mortgagee may fore- 
ciose at any time during the second eight- 
year period, and that any implication to 
the contrary in Morrison v. Traders’ & 
Farmers’ Bank, 70 M 146, must be over- 
ruled. Vitt v. Rogers et al., 81 M 120, 
126 et seq., 262 P 164. 

Where a mortgagee fails to file the re- 
newal affidavit required by this section 
within sixty days after the expiration of 
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eight years from the date of maturity of 
the obligation secured thereby, the land 
is freed from the burden of the mortgage 
debt. Pereira v. Wulf et al., 83 M 343, 
346, 272 P 532. 

Unless the affidavit of renewal of a 
recorded real estate mortgage is filed, 
within sixty days after maturity of the 
debt as security for which it was given, 
by the mortgagee, his heirs, representa- 
tives or assigns, as required by this sec- 
tion, it becomes unenforceable after the 
lapse of eight years from the maturity of 
the debt as against the creditors of the 
mortgagor or subsequent purchasers or en- 
cumbrancers. Skillen v. Harris, 85 M 73, 
75, 277 P 803. 

As between the mortgagor and mort- 
gagee the mortgage lien is good so long 
as the debt is not barred by the statute 
of limitations, irrespective of whether or 
not an affidavit extending the lien of the 
mortgage was filed as provided in this 
section. Turner v. Powell et al., 85 M 
241, 245, 278 P 512. 

Where a short time prior to the date of 
maturity of a debt secured by a mortgage 
on lands the owner of the mortgage notes 
by agreement with the mortgagor ex- 
tended the maturity of the debt for ten 
years, the agreement not, however, being 
placed of record until several months after 
the maturity of the debt as extended, the 
contention of the then owner of the lands 
who purchased subject to the mortgage, 
in an action to foreclose the mortgage 
praying for the appointment of a receiver 
of the rents and profits, that no affidavit 
of renewal of the mortgage having been 
filed as provided by this section, the mort- 
gage was barred and the court in making 
the appointment abused its discretion, 
held without merit, the purchaser having 
had actual notice of the agreement ex- 
tending payment of the mortgage debt at 
the time of purchase. Hastings et al. v. 
Wise et al., 89 M 325, 335 et seq., 297 
P 482. 

Held, that this section, limiting the 
validity of a mortgage, unless renewed, 
to eight years after maturity of the debt 
which it was given to secure, affects 
merely the lien of the mortgage and does 
not extend the life of the debt, and to that 
extent amends section 8243, R. C. M. 1921, 
which provides that a lien is extinguished 
by the lapse of time within which an ac- 
tion can be brought upon the principal 
obligation; hence where the debt dies, the 
mortgage dies with it. Jones v. Hall et 
al., 90 M 69, 71 et seq., 300 P 2382. 

Defendant in an action to foreclose a 
first mortgage on real property held by 
him under a quitclaim deed from the pur- 
chaser on foreclosure of the second mort- 
gage, in his answer relied on the failure 
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of plaintiff to file an affidavit of renewal 
of the mortgage under this section, as a 
bar to the action; he did not plead the 
general statute of limitations. Held, that 
judgment for plaintiff was proper in the 
absence of a pleading that the debt was 
barred. (Mr. Chief Justice Callaway dis- 
senting.) Reed v. Richardson et al., 94 M 
34, 38 et seq., 20 P 2d 1054. 


Id. As between the parties to it, a 
mortgage is good if the debt is kept alive, 
even after the expiration of eight years 
from the due date of the obligation; if 
the debt died, the mortgage died with it. 

A mortgagee whose mortgage was ren- 
dered invalid for failure to file a renewal 
affidavit but whose debt has not become 
barred by the general statute of limita- 
tions may proceed against the mortga- 
gor’s administrator on the debt and is en- 
titled to a judgment adjudicating the debt 
as a valid claim against the estate payable 
in due course of administration, as against 
the contention that the debt having been 
secured by mortgage the creditor’s only 
remedy was by foreclosure: of the mort- 
gage. lLeffek v. Luedeman, 95 M 457, 460 
et seq., 27 P 2d 511. 

One acquiring mortgaged realty within 
the eight-year period following the matu- 
rity of the mortgage indebtedness may not 
assert the invalidity of the mortgage un- 
der this section, if the mortgage debt is 
not barred under section 9029, the general 
statute of limitations; he.is not a “subse- 
quent purchaser” within the meaning of 
this section, and if he would bar the mort- 
gage because of the statute of limitations 
he must plead section 9029. Humbird et 
al. v. Arnet et al., 99 M 499, 514, 44 P 2d 
756. 


Party Taking Mortgage With Notice of 
Prior Valid and Subsisting Encumbrance 
Holder of Inferior Lien 


Plaintiff bank, on January 22, 1922, took 
a mortgage on real property to secure pay- 
ment of notes maturing one year after 
date, which were renewed in 1924 and 
1926; the mortgage was recorded a few 
days later. The administrator of a cred- 
itor of the mortgagor had judgment against 
the latter and, in satisfaction thereof, on 
December 27, 1930, and within eight years 
after maturity of the debt owing the 
bank, accepted notes secured by mortgage 
on the same property covered by that of 
the bank. The bank never filed the affi- 
davit of renewal provided for by this sec- 
tion. In the action brought by the bank 
on May 22, 1931, and subsequent to the 
expiration of eight years and sixty days 
after the maturity of its debt, defendant 
administrator contended that because of 
the failure of the bank to file a renewal 
affidavit, its mortgage had expired and 
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that therefore his mortgage was the su- 
perior and prior lien. The court so found. 
Held, under the doctrine of stare decisis, 
that defendant administrator having ac- 
quired his mortgage while that of the 
bank was valid and subsisting as against 
creditors and subsequent encumbrancers, 
he was in no position to assert the invalid- 
ity of the bank’s mortgage. (Mr. Chief 
Justice Callaway and Mr. Justice Angst- 
man dissenting.) First Nat. Bk. v. Guten- 
sohn et al., 97 M 453, 455 et seq., 37 P 2d 
555. 


Provision for Benefit of Mortgagee 


The protection afforded by this section 
is intended for the benefit of the mortga- 
gee, not the mortgagor, and the latter may 
not be heard to object to the sufficiency 
of the renewal affidavit provided for 
therein where it appears affirmatively that 
the debt for which the mortgage was given 
was not barred by the statute of limita- 
tions (Sec. 9029, R. C. M. 1921). Skillen 
v. Harris, 85 M 73, 75, 277 P 803. 


Right to Attack Validity of Mortgage 
of Decedent for Failure to File Renewal 
Affidavit 


An administrator of an insolvent estate 
may, on behalf of creditors, who cannot 
under the law secure a specific len upon 
the estate property after the debtor’s 
death, attack the validity of a real estate 
mortgage on the ground of the holder’s 
failure to file the renewal affidavit re- 
quired by this section. Leffek v. Luede- 
man, 95 M 457, 460 et seq., 27 P 2d 511. 


Section is a Statute of Limitations and 
not a Recording Statute 


Held, that this section, declaring that a 
mortgage on real property, duly recorded, 
is good and valid against the creditors 
of the mortgagor or subsequent purchasers 
or encumbraneers, for eight years and no 
longer, unless the renewal affidavit pro- 
vided for therein be filed, is not a record- 
ing statute, affecting notice, but is a stat- 
ute of limitations, affecting the remedy, 
the effect of which is that such a mortgage, 
in the absence of the renewal affidavit, 
ceases to be of binding force as against 
the persons mentioned and becomes un- 
enforceable by the lapse of eight years 
from the maturity of the debt or obliga- 
tion secured. Morrison v. Farmers’ ete. 
State Bank, 70 M 146, 149, 225 P 123. 
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Status of Purchaser of Mortgaged Lands 
Prior to Expiration of Hight-Year Period 
After Maturity of Debt 


One who by deed becomes the owner of 
all the right, title and interest in lands 
of the mortgagor at any time before the 
expiration of the eight-year period follow- 
ing the maturity of the entire mortgage 
indebtedness, does not become the owner 
of the property free and clear of the mort- 
gage lien upon expiration of that period, 
where no extension agreement under sec- 
tion 8264 or affidavit of renewal under 
this section has been filed or recorded. 
Hillsdale College v. Thompson et al., 99 M 
400, 408, 44 P 2d 753. 

When Mortgage Lien Superior to That 
of Purchaser on Execution Sale Had Be- 
fore Expiration of Hight-Year Period 
After Maturity of Debt 

Where a judgment creditor of a mort- 
gagor of real property purchased it at 
execution sale prior to the expiration of 
eight years after maturity of the mort- 
gage debt provided for by this section, 
thus leaving in the judgment debtor noth- 
ing further that could be seized by 
process, he ceased to be a creditor and 
became a purchaser, and the mortgage 
debt not being barred under the general 
statute of limitations, the mortgage lien 
was prior and superior to the claim of 
such purchaser, irrespective of an alleged 
prematurely filed extension affidavit, or 
an extension agreement improperly ex- 
ecuted. Hillsdale College v. Thompson et 
al., 99 M 400, 409, 44 P 2d 753. 


When Mortgage Will Be Presumed to 
Have Expired 


When the record on appeal in a fore- 
closure suit was silent as to when the in- 
debtedness secured by the mortgage be- 
came due or that a debt secured by it and 
a subsequent instrument of which the 
mortgage had been made a part by refer- 
ence, had been paid, the finding that plain- 
tiff mortgagee was entitled to a decree 
will be presumed supported by the evi- 
dence, rendering the contention of appel- 
lant that the mortgage had expired under 
this section, and that payment of the 
amount due on the latter instrument had 
been made, untenable. First Nat. Bank v. 
Marlowe et al., 71 M 461, 472, 230 P 374. 

References 

Meyer v. Lemley et al., 86 M 83, 91, 282 


P 268; Hastings et al v. Wise et al., 91 M 
430, 433, 8 P 2d 636. 


8268. Satisfaction of mortgage—marginal entry. Any mortgage that 
has been or may be hereafter recorded may be discharged by an entry in 
the margin of the record thereof, signed by the mortgagee or his personal 
representative or assignee, acknowledging the satisfaction of the mortgage, 
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in the presence of the county clerk or his deputy, who shall subscribe the 
same as a witness. Such entry shall have the same effect as a deed of re- 
_ lease duly acknowledged and recorded. 


History: En. Sec. 36, p. 485, Bannack 
Stat.; re-en. Sec. 36, p. 402, Cod. Stat. 
1871; re-en. Sec. 213, 5th Div. Rev. Stat. 
1879; re-en. Sec. 271, 5th Div. Comp. Stat. 
1887; re-en. Sec. 3845, Civ. C. 1895; re-en. 
Sec. 5752, Rev. C. 1907; re-en. Sec. 8268, 
R. C. M. 1921. Cal. Civ. C. Sec. 2938. 


“Deed of Release” 


The phrase “deed of release,” as used in 
this section, means a writing, duly sub- 
scribed and acknowledged by the mort- 


8269. Same—certificate of payment or discharge. 


gagee, whereby he absolves the mortgaged 
property from the lien of the mortgage. 
Swain v. MeMillan, 30 M 433, 440, 76 P 
943, : 

References 

Cited or applied as section 3845, Civil 
Code, in Mueller v. Renkes, 31 M 100, 103, 
77 P 512; as section 5752, Revised Codes, 
in Dubbels v. Thompson, 49 M 550, 555, 
143 P 986. 


Any mortgage shall 


also be discharged upon the record thereof, by the county clerk in whose 
custody it shall be, whenever there shall be presented to him a certificate 
executed by the mortgagee, his personal representative or assignee, ac- 
knowledged, or proved and certified, as in this code prescribed, to entitle 
a conveyance to be recorded, specifying that such mortgage has been paid 


or otherwise satisfied or discharged. 


History: En. Sec. 37, p. 485, Bannack 
Stat.; re-en. Sec. 37, p. 402, Cod. Stat. 
1871; re-en. Sec. 214, 5th Div. Rev. Stat. 
1879; re-en. Sec. 272, 5th Div. Comp. Stat. 
1887; re-en. Sec. 3846, Civ. C. 1895; re-en. 
Sec. 5753, Rev. C. 1907; re-en. Sec. 8269, 
R. C. M. 1921. Cal. Civ. C. Sec. 2939. 


8270. Record of satisfaction. 


References 

Cited or applied as section 5753, Revised 
Codes, in Dubbels v. Thompson, 49 M 550, 
555, 143 P 986. 


Every such certificate, and the proof 


and acknowledgment thereof, shall be recorded at full leneth, and a ref- 
erence shall be made to the book containing such record, in the minutes of 
the discharge of such mortgage made by the county clerk upon the margin 


of the record thereof. 


History: En. Sec. 38, p. 485, Bannack 
Stat.; re-en. Sec. 38, p. 402, Cod. Stat. 
1871; re-en. Sec. 215, 5th Div. Rev. Stat. 
1879; re-en. Sec. 273, 5th Div. Comp. Stat. 


8271. Satisfaction of mortgage. 


1887; re-en. Sec. 3847, Civ. C. 1895; re-en. 
Sec. 5754, Rev. C. 1907; re-en. Sec. 8270, 
Re OC. M1921. iCal. iCiv. C. Sec. 2940: 


Any mortgagee or his personal repre- 


sentative or assignee, as the case may be, after the full performance of 
the conditions of the mortgage, whether before or after a breach thereof, 
who shall, for the space of thirty days after being requested, refuse or 
neglect to execute; acknowledge and deliver to the mortgagor a certificate 
of discharge or release thereof, shall be lable to the mortgagor, his heirs 
or assigns, in the sum of one hundred dollars; and also, for all actual 


damages occasioned by such neglect or refusal. 


When such discharge or 


release is made by the personal representative of the mortgagee, it shall 
be accompanied by a certified copy of his authority, unless such authority 
is already of record in the office of the county clerk and recorder where 


such mortgage is recorded. 


In case such discharge or release is made by 


an assignee, it must be accompanied by the assignment of such mortgage, 
unless such assignment is already of record in the office of the county 
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clerk and recorder where such mortgage is recorded. In the event that 
such discharge or release is executed by an attorney in fact, such discharge 
or release shall have attached to it the power of attorney under which it 
is made, unless such power of attorney is already of record in the office © 
of the county clerk and recorder where such mortgage is recorded. When 
such discharge or release is executed by the heir or heirs of the mortgagee, 
such discharge or release must be accompanied by a certified copy of an 
order or decree of the court of competent jurisdiction, showing such 
authority, unless such order or decree is already of record in the office 
of the county clerk and recorder where such mortgage is recorded. For- 
eign administrators and executors may satisfy mortgages of record in 
Montana, provided, that the satisfaction of mortgages be accompanied by 
an authenticated copy of their letters of administration, or letters testa- 
mentary, with the certificate of the clerk of the court in which the ap- 
pointment was made, that the same have not been revoked and are in full 
force, which certificate and certified copy of letters shall be presented 
and recorded in connection with the satisfaction of the mortgage. When 
so presented and recorded, they shall have the same force and effect as 
if the mortgage was satisfied by the mortgagee. 


History: Ap. p. Sec. 39, p. 486, Ban- 
nack Stat.; re-en. Sec. 39, p. 402, Cod. 


References 


Stat. 1871; re-en. Sec. 216, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 274, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 3748, Civ. C. 1895; 
re-en. Sec. 5755, Rev. C. 1907; amd. Sec. 


Cited or applied as section 5755, Revised 
Codes, in Degenhart v. Cartier, 52 M 102, 
109, 157 P 637; Noyes Estate v. Granite- 
Alaska Co., 64 M 406, 418, 210 P 96; Sol- 
berg v. Sunburst Oil & Gas Co. et al., 70 


1, :Chys173, 14/1921; < re-en.,- Sec.” 8271, 


) M 177, 181, 183, 225 P 612; Advance- 
R. C. M. 1921. Cal. Civ. C. Sec. 2941. 


Rumely Thresher Co., Inc., v. Hess, 85 M 
293, 297, 279 P 236; Security Bldg. & Loan 
Assn. v. Shallow, 96 M 498, 503, 31 P 2d 
732. 


8272. Repealing clause. All acts, and parts of acts, in conflict here- 
with are hereby repealed; provided, however, nothing herein contained 
shall be construed as affecting any cause of action or litigation now pend- 
ing in any court in the state of Montana. 


History: En. Sec. 2, Ch. 173, L. 1921; re-en. Sec. 8272, R. C. M. 1921. 


8273. Recordation of mortgages, deeds of trust and assignments for 
benefit of creditors required—affidavit of good faith and receipt for copy 
—notice—indexing and recording. All mortgages, deeds of trust, or as- 
signments for the benefit of creditors, of both real and personal property, 
executed by a corporation, association or partnership, or by an individual 
or individuals, are governed by the law relating to mortgages or deeds 
of trust of real property and must be recorded in the office of the county 
clerk of every county where any part of said property is situated, and the 
same are valid, notwithstanding the possession of such property is re- 
tained by such corporation, association or partnership, or by such individ- 
ual or individuals, but any such mortgages, deeds of trust, or assignments 
for the benefit of creditors must be accompanied by the affidavit of good 
faith required to accompany mortgages of personal property, and also by 
a receipt for an executed copy of the instrument signed on behalf of the 
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corporation by its president, vice-president, secretary, assistant secretary 
or managing agent. The recording of such an instrument shall be notice 
of the rights of the parties under the same. It shall not be necessary to 
file any such instrument as a chattel mortgage. Such instruments shall 
be indexed both in the chattel and real estate mortgage indexes in the 
offices of the county elerks and recorders where recorded, and a reference 
made in the chattel mortgage record ,to the book and page wherein the 


mortgage 1s recorded. 


History: En. Sec. 3849, Civ. C. 1895; 
re-en. Sec. 5756, Rev. C. 1907; amd. Sec. 1, 
Ch these Leeleoamo Sete 1. Ch..:30,. i. 
1927; amd. Sec. 1, Ch. 11, L. 1931. 


Filing as Chattel Mortgage not Required 


A corporate trust deed covering both 
real and personal property, executed as 
provided by this section, was entitled to 
be recorded, and, being governed by the 
laws relating to deeds of trust of real 
property, it was not necessary to file it as 
a chattel mortgage. Garry v. Musselshell 
Mercantile Co. et al., 96 M 468, 473, 31 P 
2d 293. 

Operation and Effect 

Held, before amendment that the provi- 
sions of this section, requiring that mort- 


gages, “of both real and personal property” 
executed by a corporation must be accom- 


panied by an affidavit of good-faith, ap- 
plies only to mortgages covering both real 
and personal property; hence has no appli- 
cation to one covering real estate only. 
Godfrey L. Cabot, Ine., v. Gas Products 
Co., 94 M 497, 518, 19 P 2d 878. 

Held, in an action to foreclose a mort- 
gage given by a corporation covering both 
real and personal property, under this sec- 
tion before amendment by Chapter 11, 
Laws of 1931, requiring a corporate mort- 
gage to be accompanied by an affidavit 
of good faith made by the mortgagor, the 
mortgage was good as to the real estate 
but invalid as to the personal property, 
under the rule that a mortgage may be 
valid in part and invalid in part. Standard 
Oil Co. v. Idaho Community Oil Co., 95 M 
412, 414 et seq., 27 P 2d 173. 


8274. Execution satisfaction mortgage under special act. Whenever 
under the provisions of sections 4680 to 4711 of these codes any mortgage 
or other security has been executed to a county or to any officers thereof, 
the county treasurer of such county is hereby authorized upon the pay- 
ment of the debt for which the security was given, to execute an acknowl- 
edgment of satisfaction of said mortgage or other security. In case of 
the creation of a new county embracing the lands covered by any such 
mortgage, subsequent to the execution thereof, the county treasurer of 
such new county may execute said satisfaction in like manner and with 
the same effect as though executed by the treasurer of the county to 
which such security was originally given. 


History: En. Sec. 1, Ch. 221, L. 1921; 
re-en. Sec. 8274, R. C. M. 1921. 


NOTE.—tThe sections referred to above 
were included in the 1921 codification and 


relate to county drouth relief. These sec- 
tions were repealed by Chapter 22 of the 
Laws of 1935. 


CHAPTER 184 
MORTGAGES OF PERSONAL PROPERTY | 


Section 8275. Chattel mortgages—interest which may be mortgaged—existing debts 


preferred—contents—preferred liens. 


8276. Execution—affidavit of good faith—copy of mortgage and receipt. 
8277. Execution of mortgage by firm of general partners—corporation. 

8278. Filing of mortgages in office of county clerk. 

8279. Duration of liens. 

8280. Renewal of mortgages—affidavit. 

8281. Filing of affidavit—how construed with respect to foreclosure. 


OTE 


8275 MORTGAGES Ch. 184 
8282. Payment of mortgaged debt by subsequent mortgagees, subrogation. 
8283. Attachment of mortgaged personal property. 
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felony. 


8275. Chattel mortgages—interest which may be mortgaged—existing 
debts preferred—contents—preferred liens. Any interest in personal prop- 
erty which is capable of being transferred may be mortgaged. Such prop- 
-erty or interest may be mortgaged to secure existing debts, to secure 
debts created simultaneously with the execution of the mortgage and to 
secure advances then in contemplation but to be made in the future. 
Amounts constituting existing debts or obligations shall have a prefer- 
ence lien as against future advances, and advance made under the terms 
of the mortgage shall have preference in the order in which said amounts 
are advanced by the mortgagee to the mortgagor. The total amount of 
all advances contemplated and to be subject to mortgage protection must 
be stated in the mortgage and with the original debt shall constitute a 
preference lien for the life of the mortgage for the maximum amount pro- 
vided in the mortgage as against all mortgages and other intervening liens 
subsequent in date to the time of the filing of the mortgage; excepting 
that the hen for services rendered by a thresherman, as specified in sec- 
tion 8366, shall be prior to and have precedence over any mortgage, en- 
cumbrance or other lien upon said grain or other crops; also excepting the 
lien for the seed furnished for the purpose of growing this particular 
crop, as specified in section 8359, which said seed lien shall have priority 
over all other liens and encumbrances thereon except the said. thresher- 
man’s liens and also excepting any other lien given priority by statute. 
The mortgagee shall upon demand of the mortgagor or a ereditor furnish 
a statement of all such advances and amounts paid on the principal sum 
secured, provided such statement shall not impair or affect the lien 
created for all advances. | 


History: Earlier acts concerning chattel 
mortgages were Secs. 1-8, pp. 339 and 340, 
Bannack Stat.; re-en. as Secs. 1-9, pp. 526 
and 527, Cod. Stat. 1871; re-en. with addi- 
tion of one section relative to disposal of 
mortgaged property as Secs. 899-908, 5th 
Div. Rev. Stat. 1879; repealed and new 
law en. as Secs. 1-14, pp. 3-6, L. 1881; amd. 
as Secs. 1 and 2, p. 54, L. 1885. The fore- 
going as amd. by act of March 5, 1887, 
and March 10, 1887, appeared as Secs. 
1538-1555, 5th Div. Com. Stat. 1887; super- 
seded by Secs. 3860-3876, Civ. C. 1895. 


This section en. Sec. 3860, Civ. C. 1895; 


re-en. Sec. 5757, Rev. C. 1907; re-en. Sec. 
1, Ch. 86, L. 1913; re-en. Sec. 8275, R. C. M. 


1921; amd. Sec. I, Ch. 32; L: 1923; ‘amd. 
Sec. 1, Ch. 116, L. 1925. Cal. Civ. C. Secs. 
2955-2973. 


Chattel Mortgage on Crops Not in Ex- 
istence 


A mortgage on a crop not yet in exist- 
ence but to be produced by the tenant 
mortgagor after acquisition of the right 
to produce crops thereon is an executory 
contract which will become binding only 
in the event the mortgagor brings such 
crop into existence and subject to de- 
feasance upon his failure to do so, and if 
shown to have been in existence on a cer- 
tain day, the lien of the mortgage at- 
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tached at some time after its filing and 
before said day. First Nat. Bank of 
Columbus v. Coit, 79 M 468, 478, 257 P 
469. 


Purchaser Under Conditional Sales Con- 
tract Has a Mortgageable Interest 


The purchaser of personal property un- 
der a conditional sale contract whereby 
title was reserved in the seller until full 
payment made had a mortgageable inter- 
est in it (this section). Hoeller v. Moog 
et al., 60 M 74, 80, 198 P 367. 


Purpose 

The provisions governing the mortgaging 
of personal property are for the protection 
of creditors and subsequent purchasers and 
encumbrancers in good faith for value. 
Rairden v. Hedrick, 46 M 510, 514, 129 P 
498. 


Subsequently Acquired Property Mort- 
gageable 


Subsequently to be acquired personal 
property may be mortgaged, provided it 
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is such as is capable of delivery, and such 
as may be taken possession of by the mort- 


_ gagee upon its acquisition by the mortga- 


gor. Security State Bank v. Mariette, 69 
M 536, 539, 223 P 114. 


Whether Sale or Mortgage is a Jury 
Question 


Whether a transaction was intended as 
a sale, or merely as security for a loan, 
is a question of. fact, and is properly sub- 
mitted to the jury. Rairden v. Hedrick, 
46 M 510, 516, 129 P 498. 


References 


Cited or applied as section 3860, Civil 
Code, in Noyes v. Ross, 23 M 425, 440, 59 
P 367; as section 5757, Revised Codes, in 
Isbell v. Slette, 52 M 156, 162; 155 P 503; 
First Nat. Bk. v. Montana Emporium Co., 
59 M 584, 593, 197 P 994; Samuell v. Moore 
Mercantile Co. et al., 62 M 232, 236, 204 
P 376; Hackney v. Birely, 67 M 155, 160, 
215 P 642; Yale Oil Co. v. Sedlacek et al., 
99 M 411, 43 P 2d 887. 


8276. Execution—affidavit of good faith—copy of mortgage and re- 


ceipt. 


A mortgage of personal property must be signed by the mortgagor, 


and be acknowledged by the mortgagor before some officer qualified to 
take acknowledgments, and every such mortgage must have ‘attached 
thereto the affidavit of the mortgagee, his agent, attorney, or other repre- 
sentative, that the same is made in good faith to secure the amount named 
therein, and without any design to hinder, delay, or defraud creditors; 
and where there are two or more mortgagees named in a mortgage, 
whether copartners or otherwise, any one of said mortgagees may make 
such affidavit on behalf of all the mortgagees named therein. And every 
mortgagee must surrender without cost to the mortgagor, at the time of 
the execution of the mortgage, a correct copy of the original mortgage so 
signed, with acknowledgments shown thereon. And the mortgagor must 
surrender to the mortgagee a receipt, which shall be attached to the 
original mortgage, showing that the mortgagee has surrendered to him a 
copy of such mortgage, and said receipt must accompany the mortgage 
when presented to the clerk and recorder and filed therewith. Otherwise 
said mortgage shall not be filed as a chattel mortgage by the clerk and 
recorder. 


first one. 


History: Ap. p. Sec. 3861, Civ. C. 1895; 


re-en. Sec. 5758, Rev. C. 1907; amd. Sec., 


2, Ch. 86, L. 1913; amd. Sec. 1, Ch. 183, 
L. 1919; re-en. Sec. 8276, R. C. M. 1921. 


Effect of Absence of Affidavit of Good 
Faith 


Where one takes a second mortgage on 
chattels with actual notice of the exist- 
ence of the prior lien, the fact that the 
first mortgage did not have an affidavit 
of good faith attached thereto does not 
render the second mortgage superior to the 


Fergus Co. v. First State Bk. 
of Helena, 67 M 1, 213 P 1114. 


Failure of Signature or Jurat of Officer 
Fatal 


A statement, signed by all the parties 
to a chattel mortgage, but the jurat of 
which does not bear the signature or seal 
of the officer before whom it was sworn 
to, is not a sufficient compliance with the 
statute. Reynolds v. Fitzpatrick, 23 M 52, 
59, 57 P 452. : 
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Operation in General 


A bona fide subpurchaser of chattels 
takes free from the lien of an unrecorded 
mortgage, though the first purchaser had 
notice. John Caplice Co. v. Beauchamp, 
22M 258, 261, 56 P 278. 

The purpose of filing a chattel mortgage 
is to protect only bona fide creditors and 
subsequent purchasers or encumbraneers; 
the filing imparts notice only to such per- 
sons. The filing of a chattel mortgage 
on crops to be grown on land of the mort- 
gagor, in the following season, does not 
give his lessee constructive notice of the 
mortgage. Isbell v. Slette, 52 M 156, 163, 
155 P 503. . 

Id. A chattel mortgage upon crops 
thereafter to be planted cannot operate as 
an encumbrance upon the land where the 
crops are to be grown. 


Provision Requiring Receipt Before Fil- 
ing Must be Strictly Construed 


The statutory requirements intended to 
protect the lien of a chattel mortgagee on 
the mortgaged property against attaching 
creditors—such as that the mortgagor’s re- 
ceipt of a copy of the mortgage from the 
mortgagee shall be attached to the mort- 
gage before it is entitled to filing—must 
be strictly followed. Doering v. Selby et 
al., 75 M 416, 421, 244 P 485. 

Id. Under the rule that an instrument 
not entitled to record, though actually re- 
corded, does not impart any constructive 
notice whatever, held that where a chattel 
mortgage was not entitled to filing be- 
cause of the absence of a receipt at- 
tached thereto showing that the mortgagee 
had surrendered to the mortgagor a copy 
of the mortgage (this section), its filing 
imparted no notice to the conditional ven- 
dor of the property, mortgaged by the ven- 
dee after the sale, and the contract of 
sale was properly admitted in evidence in 
defense to an action for the conversion of 
the property taken by defendant vendor 
under the provisions of the contract upon 
condition broken. 

Substantial Compliance as to Affidavit 
of Good Faith Sufficient 


In the absence of a statute requiring an 
affidavit to be signed by the affiant, the 
affidavit will be held sufficient though 
not signed, if it appears by the certificate 
of a competent attesting officer that af- 
fiant made oath thereto. International 
Harvester Co. v. Embody, 89 M 402, 298 
P 348. 

Id. In an action for the conversion of 
chattel mortgaged property against a sher- 


MORTGAGES 


Ch. 184 


iff who sold the property on execution 
and in which the defense was that the 
mortgage was invalid on the ground that 
the mortgagee’s agent had failed to sign 
his name to the affidavit of good faith 
attached to the mortgage, although he had 
written it at the head thereof, held, un- 
der the above rule, that it appearing that 
the notary public had administered the 
oath to the agent and then certified to 
that fact, the affidavit was sufficient. — 


Substantial Compliance as to Receipt 
Sufficient 


This section provides that in order to 
entitle a chattel mortgage to be filed it 
must have attached thereto a receipt show- 
ing that the mortgagor received a copy 
of the mortgage. <A receipt appeared im- 
mediately below the signature of the mort- 
gagor and above the acknowledgment and 
affidavit of good faith and recited that 
a “true, full and complete copy of the 
foregoing mortgage” had been received.. 
Held, that the statute must be liberally 
construed, that, so construed, the conten- 
tion that the mortgage was not entitled to 
be filed because the receipt referred only 
to what preceded it in point of arrange- 
ment and not to what followed and was 
therefore incomplete has no merit, and 
the mortgage conformed substantially to 
the above requirement. Swords v. Occi- 
dent Elevator Co., 72 M 189, 191 et seq., 
232 P 189. 


Valid Between Parties Even Though De- 
fective and not Entitled to Record 


While under this section a defective 
chattel mortgage is not entitled to record, 
it is valid as between the parties. Han- 
sen et al. v. Johnson et al., 90 M 597, 607, 
4 P 2d 1088. 


Words Essential to Affidavit of Good 
Faith 


It seems that in an affidavit of good 
faith, the several words “hinder,” “de- 
lay,” and “defraud” are essential to the 
validity of the mortgage. Reynolds v. 
Fitzpatrick, 23 M 52, 61, 57 P 452. 

References 


Cited or applied as section 3861, Civil 
Code, before amendment, in Westheimer y. 
Goodkind, 24 M 90, 99, 60 P 813; Bennett 
Bros. v. Fitchett, 24 M 457, 467, 62 P 
780; Reynolds v. Fitzpatrick, 28 M 170, 
176, 72 P 510; First Nat. Bank of Butte 
v. Beley, 82 M 291, 294, 80 P 256; In re 
Jesse, 286 F. 305; Standard Oil Co. v. Idaho 
Community Oil Co., 95 M 412, 414 et seq., 
27 P 2d 173. 


8277. Execution of mortgage by firm of general partners—corpora- 
tion. Subject to the provisions of the preceding section, one member of a 
firm of general partners may alone execute a mortgage of personal prop- 
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erty on behalf of the firm, to secure all existing indebtedness of the firm, 
and a mortgage so executed is as valid as though executed and made by all 
the partners. In case of a corporation, the president, vice-president, secre- 
tary, assistant secretary, cashier, or general manager thereof may execute 
the mortgage, or make the affidavit of good faith aforesajd where the cor- 
poration is the mortgagee. 


History: En. Sec. 3862, Civ. C. 1895; re-en. Sec. 5759, Rev. C. 1907; amd. Sec. 3, Ch. 
86, L. 1913; re-en. Sec. 8277, R. C. M. 1921. 


8278. Filing of mortgages in office of county clerk. Every mortgage 427 
of personal property, together with the affidavit hereinbefore mentioned, {37° 75 
or a copy thereof certified to be correct by the officer before whom the ®°° ‘1% 
same was acknowledged or verified, or by the county clerk and recorder }2) wo 
with whom it is filed, must be filed i in the office of the county clerk and Sec hes ei 
recorder of the county where the property was situated at the time of »?** 
the execution of the mortgage, and the county clerk and recorder must, ee ye 
on receipt of such mortgage or certified copy, indorse thereon the time of ee ee See 
receiving the same, and file and keep the same in his office for the inspec- | 
tion of all persons, and shall enter in a book, properly ruled and kept for 
that purpose, the names of all parties, the names of the mortgagors 
alphabetically arranged, the consideration thereof, and the date of the 
maturity and the filing of the same. 


History: En. Sec. 3864, Civ. C. 1895; 
re-en. Sec. 5761, Rev. C. 1907; amd. Sec. 
4, Ch. 86, L. 1913; re-en. Sec. 8278, R. C. M. 
1921. 

References 

Cited or applied as section 5762, Revised 


tional Bank v. Marshall, 51 M 224, 230, 
152 P 36; Hackney v. Birely, 67 M 155, 
160, 215 P 642; National Life Ins. Co. v. 
Baker, 94 M 600, 604, 23 P 2d 1098; Stand- 
ard Oil Co. v. Tdaho Community Oil Co., 
98 M 131, 37 P 2d 660. 


Codes, before amendment, in First Na- 

8279. Duration of liens. Every mortgage of personal property, made, Ss 
acknowledged, and filed, as provided by the laws of this state, is there- ref, t0 a9 
upon, if made in good faith, good and valid as against the creditors of vg. TD. 182 


the mortgagor, or subsequent purchaser, or encumbrancers, from the time 
it is so filed, and for the period of two years and sixty days thereafter. 
A mortgage of personal property, executed and filed as hereinbefore 
provided, ceases to be valid as against creditors of the mortgagor or sub- 
sequent purchaser or encumbrancer in good faith, after the expiration of 
two years and sixty days from the filing thereof, except as hereinafter 
provided. 


History: > En. Sec. 15°Ch. 81}. L. +1907; 
Sec. 5762, Rev. C. 1907; amd. Sec. 5, Ch. 
86, L. 1913; amd. Sec. 1, Ch. 152, L. 1919; 


of facts the situation of the creditor was 
the same, under this section, as though the 
mortgage had never been made, though as 


re-en. Sec. 8279, R. C. M. 1921. 


Attachment of Property After Expira- 
tion of Mortgage 


A lien secured by attachment of mort- 
gaged personal property levied upon after 
two years and six months from date of fil- 
ing the mortgage which had not been re- 
newed was superior to the mortgage 
though at the time of levy the attaching 
creditor had knowledge of the pendency 
of a foreclosure suit; under such a state 


between the parties to it the unrenewed 
mortgage was good and valid. Griffiths 
v. Thrasher, 95 M 238, 244, 26 P 2d 983. 


Constructive Notice to Whom 


The filing of a chattel mortgage imparts 
notice to those creditors of the mortgagor 
only, within the meaning of this section, 
who are seeking to enforce their claims 
against the mortgaged property, not to 
those who are not. Security State Bk. v. 
First Nat. Bk., 78 M 389, 392, 254 P 417. 
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Ref. to 

SL. 43. €, 148 
Sec. 3 (b) 

p. 254 


8280 | 
Ref. to 

S.L. °45 ¢. 63 | 
Sec. 3 p. 117, 
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Under this section, the filing of a chat- 
tel mortgage is constructive notice only to 
creditors of the mortgagor who seek to en- 
force their claims against the mortgaged 
property, or subsequent purchasers or en- 
cumbrancers in good faith for value; 
hence a landlord, not falling within either 
of the groups mentioned, in the absence of 
actual notice of a mortgage on growing 
crops, was not bound by the mortgage nor 
liable in an action for conversion for tak- 
ing the crops on surrender of the lease, 
and evidence of the surrender was prop- 
erly admitted. First Nat. Bank of Colum- 
bus v. Coit, 79 M 468, 482, 257 P 469. 


What may be Recorded 


The record of a chattel mortgage as pro- 
vided by this section is equivalent to a 
delivery of the property by the mortgagor 
to and its retention by the mortgagee, and 
therefore whatever cannot be delivered 
and retained, except as to property po- 
tentially in being in which the mortgagor 
has a personal interest, cannot be placed 
of record. Hackney v. Birely, 67 M 155, 
159 et seq., 215 P 642. 


Who is a “Subsequent Encumbrancer” 


To constitute one a subsequent encum- 
brancer “in good faith,” within the mean- 
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ing of this section, declaring as. against 
whom and for what length of time a chat- 
tel mortgage is good and valid, he must 
have acquired a lien upon the property 
without knowledge, actual or constructive, 
of the existence of a prior mortgage. Han- 
sen et al. v. Johnson et al., 90 M 597, 607, 
4 P 2d 1088. 


Words “In Good Faith’ do not Apply 
to “Creditors” of the Mortgagor 


Held, that the words “in good faith” 
found in the provision that a chattel mort- 
gage “ceases to be valid as against cred- 
itors of the mortgagor or subsequent pur- 
chaser or encumbrancer in good faith,” 
after the expiration of two years and sixty 
days from its filing, do not apply to “cred- 
itors” of the mortgagor. Griffiths v. 
Thrasher, 95 M 238, 244, 26 P 2d 983. 


References 


Cited or applied as section 5, chapter 
86, Laws of 1913, in Chester State Bank 
v. Minneapolis T. M. Co., 58 M 44, 48, 190 
P 138. 


Cited or applied as section 5672, Revised 
Codes, before amendment, in Cullen v. 
Reed, 220 Fed. 356, 357; Morrison v. 
Farmers’ ete. State Bank, 70 M 146, 154, 
225 P 123. 


8280. Renewal of mortgages—affidavit. Every mortgage of personal 
property, executed and filed as provided by the laws of this state, may be 
renewed at any time within sixty days after the expiration of two years 
from the date of filing the same, in case such debt or obligation, or any 
part thereof, be unpaid or unfulfilled, by the filing of an affidavit showing 
the date of such mortgage, the names of the mortgagor and mortgagee, 
the date of filing the same, and the amount of the debt justly owing at the 
date of the making of such affidavit, or the condition of the obligation 
then unfulfilled, and that such mortgage was neither made nor renewed 
to hinder, delay, or defraud creditors or subsequent mortgagees of the 
said mortgagor, which affidavit must be subscribed and sworn to by the 
mortgagee or his assignee, or other successor in interest; or if more than 
one mortgagee, assignee, or successor in interest, such affidavit may be 
made by one of them on behalf of all. In case of the absence of the 
mortgagee or his assignee from the county where such mortgage is filed, 
the affidavit may be made by the agent or attorney or other representative 
of the mortgagee or his assignee, or of his successor in interest. The af- 
fidavit may be made in behalf of the corporation by the president, vice- 
president, secretary, assistant secretary, cashier, or general manager, and 
in case no such officer is within the county where the mortgage is filed, 
then by the agent, attorney, or other representative of such corporation; 
provided, that nothing shall be so construed as to prevent the mortgagee 
or his assignee or successor in interest or one of them, where there are 
more than one, from making such affidavit wherever he may, whether 
in or out of the county where the mortgage is filed, so long as said affi- 
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davit is filed as hereinbefore specified. The affidavit must be filed in 
the office where the mortgage therein described is filed, and thereupon 
the county clerk of such county must attach such affidavit to the mort- 
gage therein described, and note the date of filing thereof opposite the 
entry of the mortgage therein described in the book provided by law for 
the entry of chattel mortgages, and the original mortgage shall then con- 
tinue in full force and effect for the period of three years from the date 


of filing said affidavit. 


History: En. Sec. 2, Ch. 81, L. 1907; 
re-en. Sec. 5763, Rev. C. 1907; amd. Sec. 6, 
Ch. 86, L. 1913; re-en. Sec. 8280, R. C. M. 


152 P 36; as section 6, Chapter 86, Laws 
of 1913, in Chester State Bank v. Minnea- 
polis T. M. Co., 58 M 44, 49, 190 P 136. 


1921. 
References 


Cited or applied as section 5763, Revised 
Codes, before amendment, in First Na- 
tional Bank v. Marshall, 51 M 224, 231, 


Cited or applied as section 5763, Revised 
Codes, before amendment, in Cullen v. 
Reed, 220 Fed. 356, 357; Griffiths v. 
Thrasher, 95 M 238, 243, 26 P 2d 983. 


8281. Filing of affidavit—how construed with respect to foreclosure. 
The filing of the affidavit, provided for in the next preceding section, shall 
not be construed to extend the time of the maturity of any debt or the 
execution of an obligation secured by such mortgage, but the same may 
be enforced, according to the conditions thereof, and such mortgage fore- 
closed according to law, at any time within the period for which such 
mortgage is so renewed, unless agreement be made between the mortgagor 
and mortgagee extending the time of payment of such debt or fulfilment 
of such obligation, in which case the mortgage may be foreclosed at any 
time after the expiration of the time fixed by such agreement within the 
period limited by law for the foreclosure of mortgages. 


History: En. Sec. 3867, Civ. C. 1895; baum Bros. & Co. v. Ryan Bros. Co., 33 M 
re-en. Sec. 5764, Rev. C: 1907; amd. Sec. 7, 424, 428, 84 P 1120. See First National 
Ch. 86, L. 1913; re-en. Sec. 8281, R. C. M. Bank v. Marshall, 51 M 224, 230, 152 P 36. 
1921. The: time fixed in an affidavit of re- 
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. utmost limit of the life of the mortgage 
mineatresn SN Seay gad Seeding lien as against attaching creditors of the 
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der to acquire any right under it. Rosen- 


8282. Payment of mortgaged debt by subsequent mortgagees, subroga- 
tion. Any mortgagee of personal property upon which a prior mortgage 
exists may, at any time during the existence of such mortgage, pay the 
amount of the debt and interest owing and secured thereby, or deposit the 
full amount thereof with the county clerk of the county wherein such 
affidavit and mortgage are filed, subject to the order of the mortgagee, his 
legal representatives or assigns, and the receipt or duplicate receipt for 
such payment or deposit shall be filed in said office and attached to such 
mortgage, and thereby such subsequent mortgagee shall be subrogated to 
all the rights of the prior mortgagee under such mortgage. 

History: En. Sec. 3868, Civ. C. 1895; re-en. Sec. 5765, Rev. C. 1907; amd. Sec. 8, Ch. 
86, L. 1913; re-en. Sec. 8282, R. C. M. 1921. 

8283. Attachment of mortgaged personal property. Personal property 

mortgaged may be taken on attachment or execution issued at the suit of § 
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a ereditor of the mortgagor; but before the property is so taken, the 
officer must pay or tender to the mortgagee the amount of the mortgage 
debt and interest, or must deposit the same with the county treasurer of 
the county in which the mortgage is filed, payable to the order of the 
mortgagee; and when the property then taken is sold under process, the 
officer must apply the proceeds of the sale as follows: 

1. To the repayment of the sum paid to the mortgagee, with interest 
from the date of such payment; and, 

2. The balance, if any, in like manner as’ the proceeds of sales under 
execution are applied in other cases. 

The holder of any chattel mortgage of record shall, upon fifteen days’ 
notice in writing served upon him in person by any creditor of the 
mortgagor seeking to satisfy a judgment or demand of such ereditor 
against the mortgagor, be required to make and file in the office of the 
eounty elerk and recorder of the county in which the property is situated, 
or in which the mortgage is filed, an affidavit showing the amount of the 
indebtedness then actually due and owing to the mortgagee, and such 
affidavit shall state the amount of the original obligation for which the 
chattel mortgage was given as security, and all additional advancements 
of money or property on the principal obligation since the date of the 
execution of the mortgage, and all payments of whatsoever kind, whether 
on principal or interest, made by the mortgagor to the date of the execution 
of such affidavit by the mortgagee, and showing the balance then remaining 
due and unpaid to the mortgagee. If within fifteen days from the service 
of any such demand in writing on the mortgagee by any ereditor of 
the mortgagor the mortgagee shall fail, refuse, or neglect to file the 
affidavit herein required, the mortgage shall be of no force or effect as 
against such ereditor upon the seizure of any such personal property 
on attachment or execution. In the event the amount shown to be due 
is paid to the county treasurer, or to the mortgagee, in satisfaction of 
the mortgage by any attaching or execution creditor against the mortgagor, 
the mortgagee shall be required to surrender to the county treasurer the 
note or other evidence of indebtedness, secured by the chattel mortgage, 
and pay any amount of tax due the state or county thereon at such time 
which said note or other evidence of indebtedness shall be delivered by 
the mortgagee or county treasurer to the attaching or execution creditor. 
In the event the property is sold on execution, such attaching creditor 
shall be required to deliver to the mortgagor the note or other evidence of © 
indebtedness by him obtained from the mortgagee when the property is 
sold for the amount of the mortgage indebtedness, or an amount in excess 


thereof. 


History: Ap. p. Sec. 3869, Civ. C. of the debt, is liable to the mortgagee in 


1895; re-en. Sec. 5766, Rev. C. 1907; amd. 
Sec. 9, Ch. 86, L. 1913; amd. Sec. 1, Ch. 
94, L. 1915; re-en. Sec. 8283, R. C. M. 1921. 


Operation and Effect 


An officer who seizes mortgaged chattels 
under an attachment, without paying to. 
the mortgagee, or depositing for him in 
the county treasurer’s office the amount 


an action in the nature of conversion; and 
in such case the measure of damages is 
mot the amount of the mortgage debt, but 
the value of the chattels converted to an 
amount not exceeding the mortgage debt, 
together with such incidental expenses as 
immediately result from the wrongful 
seizure. Rocheleau v. Boyle, 12 M 590, 
595, 31 P 533. 
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A statute of this character does not re- 
fer to mortgaged property which is ex- 
empt from execution. Cheney v. Caldwell, 
20 M 77, 79, 49 P 397. 


By depositing with the county treasurer 
the amount of a prior mortgage on prop- 
erty which he seeks to attach, a creditor 
does not pay the debt secured thereby or 
discharge the mortgage, but is substituted 
to the rights of the mortgagee to have 
recourse to the mortgaged property; a de- 
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struction of this right of recourse, by con- 
nivance between the mortgagor and mort- 
gagee, is redressible in damages. Degen- 
hart v. Cartier, 52 M 102, 108, 157 P 637. 


Id. The provision of a statute, requir- 
ing an attaching creditor to tender or de- 
posit the amount of a prior mortgage with 
interest, is designed for the benefit of the 
mortgagee, and therefore neither the mort- 
gagor nor a junior creditor is concerned 
in such deposit. 


8284. Certified copy of mortgage as evidence. A copy of any mort- 
gage of personal property. made, acknowledged, and filed as provided in 
this chapter, certified by the county clerk in whose office the same shall 
be filed, may be read in evidence in any court of this state, without further 
proof of the execution of the original, if said original be lost or out of the 


power of the person wishing to use it. 


History: En. Sec. 3870, Civ. C. 1895; re-en. Sec. 5767, Rev. C. 1907; amd. Sec. 10, Ch. 


86, L. 1913; re-en. Sec. 8284, R. C. M. 1921. 


8285. To what instruments act applies. 


The provisions of the fore- 


going sections of this chapter shall extend to all such bills of sale, deeds 
of trust, and other conveyances of goods, chattels, or personal property’ 


as shall have the effect of a mortgage 


History: En. Sec. 3871, Civ. C. 1895; 
re-en. Sec. 5768, Rev. C. 1907; re-en. Sec. 
it, .Ch.) 86,..L, 1915; re-en. -Sec. 8285, 
R. C. M. 1921. 

Operation and Effect 

A bill of sale, absolute on its face, may 
be in fact a chattel mortgage; and so like- 
wise a bill of sale, with an agreement to 
repurchase, may amount to a chattel mort- 


or lien upon such property. 


gage or to a conditional sale, dependent 
upon the surrounding circumstances, in- 
cluding the intention of the parties. Rair- 
den v. Hedrick, 46 M 510, 514, 129 P 498. 


References 


Cited or applied as section 3871, Civil 
Code, in Bennett Bros. Co. v. Fitchett, 24 
M 457, 467, 62 P 780. 


8286. Foreclosure of mortgages—by action—by sale of property— 


indemnity bond and notice of sale. 


An action for the foreclosure of a 


mortgage of personal property, or the enforcement of any len thereon, 
of whatever nature, may be commenced and conducted in the same 
manner as provided by law for the foreclosure of mortgages upon real 
property, and the same may be joined in an action for the recovery of 
the possession of the property mortgaged; but it is lawful for the mortgagor 
of personal property to insert in his mortgage a clause authorizing the 
sheriff of the county in which said property, or any part thereof, may 
be, to execute the power of sale therein granted to the mortgagee, his 
legal representative and assigns, in which case the sheriff of such county, 
at the time of default, at the request of the mortgagee, must, and it is 
hereby made his duty to advertise and sell the whole or any part of the 
mortgaged property, wherever it may be, in the manner provided in such 
mortgage; and at such sale made as aforesaid, the mortgagee, or his 
representative or assigns, may, in good faith, purchase the property so sold, 
or any part thereof. The sheriff may require an indemnity bond from the 
mortgagee or his assigns before taking possession of or selling the mortgaged 
property. Notice of sale shall be given by posting five notices in five 
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public places in the county wherein the property is to be sold, one of which 
shall be posted at the designated place of sale. 


History: En. Sec. 3872, Civ. C. 1895; 
re-en. Sec. 5769, Rev. C. 1907; amd. Sec. 
12, Ch. 86, L. 1913; re-en. Sec. 8286, 
R. C. M. 1921. 


Action to Foreclose a Mortgage may be 
Joined with One of Conversion 


As an exception to the general rule 
that an action in tort may not be joined 
with one on contract, an action to fore- 
close a chattel mortgage may be united 
with one in conversion against the pur- 
chaser of the mortgaged chattels. Beers 
v. W. P. Devereux Co. et al., 87 M 210, 212, 
286 P 406. 


Action to Recover Balance Due After 
Sale 


Where the'parties to a chattel mortgage 
stipulated that the mortgagee might take 
possession of and sell the property under 
a power of sale whenever foreclosure be- 
came necessary, as they could properly do 
under this section, the complaint in an ac- 
tion to recover a balance due after sale, 
alleging that the property was so sold, 
was sufficient in the absence of a demur- 
rer, an allegation that demand for pay- 
ment had been made and notice of sale 
given not having been necessary. Union 
Bank & Trust Co. v. Himmelbauer, 56 M 
82, 92, 181 P 332. 


Authority of Sheriff 


A sheriff had full authority to contract 
through his deputy with an individual for 
the keeping of cattle seized under a power 
of sale contained in a chattel mortgage, 
inasmuch as he was authorized to perform 
all his official acts, either personally or by 
deputy, and was held'to be in the per- 
formance of an official duty under the re- 
quirements of a section similar to the 
above. Vose v. Whitney, 7 M 385, 393, 
394, 17 P 557. See also Maddox v. Rader, 
9 M 126, 135, 22 P 386. 


8287. Sales—commencement and postponement. 


Money received by a sheriff from a sale 
of chattels under a mortgage containing a 
clause, authorized by statute, empowering 
the sheriff of the county to execute the 
power of sale therein granted, is received 
by him in his official capacity, and a fail- 
ure to pay over such money is a breach of 
official duty for which his bondsmen are 
liable. Maddox v. Rader, 9 M 126, 135, 
22 P 386. 


Pendency of the Foreclosure Action Did 
Not Accomplish a Change of Possession 


That the pendency of the action to fore- 
close the mortgage did not ipso facto 
work a constructive change of possession 
from the mortgagor to the mortgagee is 
made plain by this section, which author- 
ized the joinder in a foreclosure action of 
one for the recovery of the possession of 
the mortgaged property. If the institu- 
tion of foreclosure proceedings worked a 
constructive change of possession, there 
would have been no object in authorizing 
the joinder of an action for the recovery 
of the possession of the mortgaged prop- 
erty. Griffiths v. Thrasher, 95 M 238, 247, 
26 P 2d 983. 


Strict Statutory Compliance Necessary 


The requirements of this section, under 
which a mortgagee of chattels may have 
the same sold on default of the mortgagor 
in execution of the power granted to him 
by the terms of the mortgage, must be 
strictly complied with; otherwise jurisdic- 
tion to make it is absent and the sale 
does not divest the mortgagor of title. 
Trudell v. Hingham State Bank, 62 M 557, 
560, 205 P 667. 


References 


Cited or applied as section 5769, Revised 
Codes, before amendment, in Kerr v. 
Blaine, 49 M 602, 605, 144 P 566; Kinsman 
v. Stanhope, 50 M 41, 43, 144 P 1083. 


All sales made under 


the provisions of this act shall be. commenced between the hours of 
twelve noon and four o’clock of the afternoon of the day specified in the 
notice, and within thirty days after the seizure of the property, unless the 
sale shall be postponed. Any sale may be postponed at the discretion of 
the sheriff one week, by public announcement at the time designated for 
the sale to take place when there are no bidders, or when the amount 
offered is grossly inadequate, or upon the request of the mortgagor. 
History: En. Sec. 13, Ch. 86, L. 1913; re-en. Sec. 8287, R. C. M. 1921. 

8288. Report of sales, and filing thereof. Within ten days after the 
sale of any mortgaged property, as herein provided, the person making 
the sale shall make out in writing a full report, under oath, of all the 
proceedings in such foreclosure, specifying particularly the property sold, 
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the amount received therefor, the name of the person to whom sold, the 
amount of the costs and expenses itemized, a copy of the notice of sale, 
with the statement that the same was posted as herein provided, and the 
disposition made by him of the proceeds of the sale, and shall file the 
same in the office of the county clerk and recorder where the mortgage is 
filed; which report shall be received in all courts as prima facie evidence 
of the facts therein stated. The county clerk and recorder shall properly 
index said report and attach the report of sale to the original mortgage 


on file. 


History: En. Sec. 14, Ch. 86, L. 1913; 
re-en. Sec. 8288, R. C. M. 1921. 


Operation and Effect 


Under the provisions of this section, re- 
quiring the filing of a written report 
of the sale of mortgaged chatels on 
foreclosure, including a copy of the notice 
of sale, and declaring that the report shall 
be received in all courts as prima facie 
evidence of the facts therein stated, only 
the facts relating to the things done by 
the person making the report, and not the 
recitals in the posted notice of sale show- 
ing wherein the mortgagor was in default, 
shall be received as prima facie true. 
Advance-Rumely Thresher Co. v. Kruger, 
93 M 66, 70, 16. P 2d 1102. . 


8289. Acknowledgment of satisfaction of mortgage. 


Id. A mortgagee of personal property, 
empowered under a clause of the mort- 
gage to seize and sell the property on de- 
fault of the mortgagor before maturity 
of the debt, seized and had it sold. In 
his action to secure a deficiency judgment 
he, in justification of the seizure and sale, 
introduced a copy of the report of the 
sale provided for by this section, contain- 
ing a copy of the notice of sale showing 
wherein the mortgagor was in default, as 
prima facie evidence of default. Held, 
that the notice reciting the default did not 
relieve plaintiff of the necessity of mak- 
ing proof of the mortgagor’s default, and 
that in the absence of such proof a judg- 
ment of nonsuit was proper. 


Whenever the 


debt or obligation secured by any mortgage of personal property, which 
has been filed in the office of the county clerk, as provided in this chapter, 
shall be paid or discharged, an acknowledgment of satisfaction, signed by 
the mortgagee, his legal representative or assigns, must be indorsed upon 
the mortgage, or copy thereof, or attached thereto, filed as aforesaid, and 
the fact of such discharge or satisfaction noted by the county clerk in 
the book kept by him, as provided by this act, opposite the names of the 


parties to such mortgage. 

History: En. Sec. 3874, Civ. C. 1895; 
re-en. Sec. 5771, Rev. C. 1907; re-en. Sec. 
15, Ch. 86, L. 1913; re-en. Sec. 8289, 
R. C. M. 1921. 


References 
Cited or applied as section 5771, Revised 
Codes, before amendment, in Kerr v. 
Blaine, 49 M 602, 607, 144 P 566; Degen- 
hart v. Cartier, 52 M 102, 109, 157 P 637. 
8290. Mortgage on growing crop, and the lien thereof. A mortgage 
may be given upon a growing crop, or a crop to be grown, and the lien 
thereon continues after severance, whether remaining in its original state 
or threshed or otherwise prepared for market; provided, however, that 
the lien of such mortgage shall attach only to crops next maturing after 
the execution of such mortgage, except in case of mortgages to secure the 
purchase price or rental of land upon which such crops are to be grown. 


History:1: Ap. ‘p. Sec: 3876,;.. Civ. C: 
1895; re-en. Sec. 5773, Rev. C. 1907; amd. 
Sec. 16, Ch. 86, L. 1913; re-en. Sec. 8290, 
R. C. M. 1921. 

Effect of Removal from Land of Mort- 
gagor 

Where mortgaged grain has been re- 
moved from the land of the mortgagor, it 


is prima facie free from encumbrance, and 
the mere fact that one who bought it 
after its removal had knowledge that it 
was once mortgaged was not alone suffi- 
cient to prevent him from being a bona fide 
purchaser (construction before amend- 
ment of 1913). Brande v. Babcock Hard- 
ware Co., 35 M 256, 262, 88 P 949. 
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Exclusive Method 


Annual crops are usually treated as chat- 
tels personal, subject to sale or mortgage 
and levy of execution as other chattels 
are, even while still annexed to the soil, 
and are not included within the definition 
of real property; they are mortgageable as 
personal property and the method thereof 
prescribed by this section is exclusive. 
Morton v. Union Central Life Ins. Co., 80 
M 593, 608, 261 P 278. 


Lien not Lost by Sale of Land 


Held, in an action in claim and deliv- 
ery to recover the value of a crop of al- 
falfa hay seized by the sheriff under a 
chattel mortgage executed prior to the sale 
of the land upon which it was grown, that 
where the mortgagor was the owner and in 
possession of land when he gave a mort- 
gage on a crop to be grown thereon, the 
lien of the mortgage could not be de- 
feated by a conveyance of the premises 
to one who had actual or constructive no- 
tice thereof. 
Taylor, 94 M 350, 353, 22 P 2d 313. 


Life of Lien 


Under this section, the hen of a mort- 
gage upon a growing crop for the pur- 
chase price of farm machinery attaches 
only to the crop next maturing after the 
execution of the mortgage. Crone v. Oc- 
cident Elevator Co. et al., 70 M 211, 221, 
224 P 659. 


Id. Held, in an action for the conver- 
sion of grain, that the fact that defend- 
ant had actual knowledge of a contract 
made in 1919 under which plaintiff lessor 
of farm land claimed to be entitled to the 
possession of a crop grown by the lessee 
as security for advances made by him to 
the lessee did not deprive him of his 
right as mortgagee of a crop grown by 
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the lessee in 1921, the lien created in 1919 
not attaching to the crop of 1921 under 
this section. 

Answer in an action for the conversion 
of grain covered by a mortgage given in 
July, 1927, on the crop to be grown on 
certain land during the year 1928, held 
not subject to a general demurrer for fail- 
ure to allege that the 1928 crop was the 
crop next maturing after the execution of 
the mortgage (this section). National 
Life Ins. Co. v. Baker, 94 M 600, 603, 23 
P 2d 1098. 


Status of Crops of Wheat, etc. 


Crops of wheat, oats, etce., are emble- 
ments, and as such are usually treated as 
chattels personal, subject to sale or mort- 
gage, and levy of attachment or execution, 
even while still annexed to the soil. Power 
Mercantile Co. v. Moore Mercantile Co., 
55 M 401, 407, 177 P 406. 


When Lien Attaches 


Since the lien of a mortgage on a crop 
to be grown attached when the seed was 
planted, where such a mortgage was ex-: 
ecuted and recorded more than four 
months prior to the time the mortgagor 
was adjudicated a bankrupt and the seed 
was planted long before the adjudication, 
the lien related back to the date of the 
mortgage and was valid as against the 
trustee in bankruptcy. Moccasin State 
Bank v. Waldron, 81 M 579, 584, 264 P 940. 


References 

Cited or applied as sections 3876, Civil 
Code, before amendment, in Demers v. 
Graham, 36 M 402, 409, 93 P 268; as sec- 
tion 5773, Revised Codes, before amend- 
ment, in Rairden v. Hedrick, 46 M 510, 514, 
129 P 498; Isbell v. Slette, 52 M 156, 162, 
155 P 503... 


Increase may be covered by chattel mortgage of livestock. A 


chattel mortgage given upon livestock, may, if specified therein, include all 
increase of like kind or progeny, and wool of such mortgaged animals, from 
year to year, during the life of the mortgage. 


History: En. Sec. 1, Ch. 100, L. 1923. 


- References 


Hackney v. Birely, 67 M 155, 159, 215 P 
642. 


8291. Removal or selling of mortgaged property—-when misdemeanor— 


when felony. Every person who, after mortgaging any personal property 
or having executed a conditional sale contract or agreement under the 
terms of which the title to said property remains in the vendor, except 
locomotives, engines, rolling stock or a railroad, steamboat machinery and 
vessels in actual use, removes or causes to be removed, or permits the 
removal of any such property during the existence of the lien thereon 
created by such mortgage, or while title to said property remains in the 
vendor, from the county where said property was situated at the time of 
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the execution of such mortgage or such conditional sale contract or agree- 
ment; or, in case of a mortgaged crop, from the land on which the same 
was grown, or sells or removes said property or crop, or any part thereof, 
without the consent in writing of the mortgagee or vendor first had and 
obtained shall be guilty of a misdemeanor, but if such sale be made or 
removal had with intent to deprive the mortgagee or vendor of his claim 
thereto or interest therein, such person shall be guilty of larceny and 
shall be punished in the same manner and to the same extent as for larceny 
of the property so removed or disposed of. 


History: En. Sec. 17, Ch. 86, L. 1913; 
amd. Sec. 2, Ch. 94, L. 1915; amd. Sec. 1, 


and where a sale is made, the title of the 
mortgagor passes, the buyer acquiring 


Ch. 125, L. 1915; re-en. Sec. 8291, R. C. M. 
1921; amd. Sec. 1, Ch. 23, L. 1923. 
Effect of Sale of Mortgaged Property 
This section, forbidding the sale of mort- 
gaged chattels without the consent of the 
mortgagee, is designed for his protection 
and does not declare such a sale void or 


whatever equity there is in the property 
over and above the amount due upon the 
mortgage. Puckett v. Hopkins et al., 63 
M 137, 139, 206 P 422. 

References 


Fergus Motor Co. v: Sorenson, 73 M 122, 
132, 235 P 422. 


impose any penalty upon the purchaser; 


CHAPTER 185 
PLEDGE 


Section 8292. Pledge defined. 


8293. When contract is to. be deemed a pledge. 

8294. Delivery essential to validity of pledge. 

8295. Increase of thing. 

8296. Lienor may pledge property to extent of his lien. 

8297. Real owner cannot defeat pledge of property transferred to apparent 


owner for the purpose of pledge. . 
8298. Pledge-lender defined. 


8299. Pledge-holder defined. 

8300. When pledge-lender may withdraw property Medbeds 
8301. Obligations of pledge-holder. 

8302. Pledge-holder must enforce rights of pledgee. 

8303. Obligations of pledgee and pledge-holder for reward. 
8304. Gratuitous pledge-holder. 

8305. Debtor’s misrepresentation of value of pledge. 
8306. When pledgee may sell. 

8307. When pledgee must demand performance. 

8308. Notice of sale to pledgor. 

8309. Waiver of notice of sale. 

8310. Waiver of demand. 

8311. Sale must be by auction. 

8312. Pledgee’s sale of securities. 

8313. Sale on demand of the pledgor. 

8314. Surplus to be paid to pledgor. 

8315. Pledgee may retain. 

8316. Pledgee’s purchase of property pledged. 

8317. Pledgee may foreclose right of redemption. 


8292. Pledge defined. Pledge is a deposit of personal property by 
way of security for the performance of another’s act. 


History: En. Sec. 3890, Civ. C. 1895; 
re-en. Sec. 5774, Rev. C. 1907; re-en. Sec. 
8292, R. C. M. 1921. Cal. Civ. C. Sec. 2986. 
Field Civ. C. Sec. 1647. 

Delivery of Property Essential 


Tho elements made essential by this sec- 
tion and the following section to the crea- 


tion of a contract of pledge are a delivery 
of personal property by the owner to the 
pledgee under an agreement, express or im- 
plied, and with the intention by both par- 
ties, that the pledgee shall hold as secu- 


. rity for the payment of a debt or the per- 


formance of some obligation. Brunswick- 
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Balke-Collender Co. v. Higgins, 54 M 11, 
15, 165 P 1109. 


The lien of a pledge is dependent on 
possession, and a pledge is therefore not 
valid until the property pledged is de- 
livered to the pledgee or to a pledge-holder. 
Goriez v. Rock Creek Ditch Co. et al., 67 
M 566, 571, 216 P 778. ; 


Deposit as Guaranty of Use, Held a 
Pledge 


Where a tenant of an estate was re- 
quired to deposit a sum of money as a 
guaranty that the premises would not be 
used for unlawful purposes with con- 
sequent abatement proceedings, the deposit 
amounted to a pledge to a return of which 
he was entitled on distribution of the 
estate and passing of title to the premises 
in question to one of the heirs, the con- 
tingency guaranteed against not having 
arisen. Ryan v. Stagg et al., 89 M 390, 
392, 298 P 353. 


Interest Belongs to Pledgor 


A deposit in a bank to indemnify sure- 
ties on a bond against possible loss is a 
pledge within the definition of this sec- 
tion; title to it, as between the principal 
and the sureties, is in the former, and 
any interest accruing belongs to him, and 
not to the sureties. Leggat v. Palmer, 39 
M 302, 308, 102 P 327. 


Sale With Title in Seller Until Full 
Payment is not Pledge 


Where property is sold under a contract 
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providing that title shall remain in. the 
seller until the purchase price is paid, the 
seller does not have a mortgage, pledge, 
or lien upon the property within the at- 
tachment statute. State ex rel. Malin- 
Yates Co. v. Justice of Peace Court, 51 M 
133, 139, 149 P 709. 


What may be Pledged 


A lease of, or mortgage upon, real es- 
tate may be pledged; and there seems to 
be no difference in principle between the 
pledge of a lease and the pledge of a con- 
tract to purchase land. Ringling v. Smith 
River Development Co., 48 M 467, 476, 
138 P 1098. 


Id. The interest that one has in a con- 
tract to purchase land, for which part pay- 
ment has been made, and of which he has 
taken possession, may be pledged as col- 
lateral security for the payment of a note. 


The transaction by which collateral se- 
curity is delivered by the debtor and ac- 
cepted by the creditor constitutes a pledge. 
Averill Machinery Co. v. Bain, 50 M 512, 
514, 148 P 334. 


References 


Cited or applied as section 3890, Civil 
Code, in Durfee v. Harper, 22 M 354, 367, 
56 P 582; as section 5774, Revised Codes, 
in Union Bank & Trust Co. v. Himmel- 
bauer, 56 M 82, 91, 181 P 332; U. S. Gyp- 
sum Co. v. Mackey 'W. P. Co., 60 M 182, 
146, 199 P 249. 


8293. When contract is to be deemed a pledge. Every contract by which 
the possession of personal property is transferred, as security only, is to 


be deemed a pledge. 


History: En. Sec. 3891, Civ. C. 1895; 
re-en. Sec. 5775, Rev. C. 1907; re-en. Sec. 
8293, R. C. M. 1921. Cal. Civ. C. Sec. 2987. 
Field Civ. C. Sec. 1648. 


References 


Cited or applied as section 5775, Revised 
Codes, in Ringling v. Smith River Develop- 
ment Co., 48 M 467, 475, 138 P 1098; Aver- 


8294. Delivery essential to validity of pledge. 


ill Machinery Co. v. Bain, 50 M 512, 514, 
148 P 334; Brunswick-Balke-Collender Co. © 
v. Higgins, 54 M 11, 15, 165 P 1109; Union 
Bank & Trust Co. v. Himmelbauer, 56 M 
82, 91,181. P 332; U..S8:"Gypsum Corey, 
Mackey W. P. Co., 60 M 132, 146, 199 P 
249; Goriez v. Rock Creek Ditch Co. et al., , 
67 M 566, 571, 216 P 778; Ryan v. Stagg 
et al., 89 M 390, 392, 298 P 358. 


The len of a pledge 


is dependent on possession, and no pledge is valid until the property 
pledged is delivered to the pledgee, or to a pledge-holder, as hereafter 


prescribed. 


History: En. Sec. 3892, Civ. C. 1895; 
re-en. Sec. 5776, Rev. C. 1907; re-en. Sec. 
8294, R. C. M. 1921. Cal. Civ. C. Sec. 2988. 
Field Civ. C. Sec. 1649. 

Constructive Delivery 


Constructive delivery of accounts by a 


debtor to a creditor for purpose of collec- . 


tion is sufficient to satisfy the rule that a 
pledge is dependent on possession of the 


thing pledged. Savage Tire Sales Co. v. 
Stuart et al., 61 M 524, 528, 203 P 364. 
Pledgor Deemed Trustee of Securities. 
Under Certain Circumstances 
While under this section, the lien of a 
pledge is dependent on possession in the 
pledgee, he may entrust the article 


‘ pledged to the pledgor for a special pur- 


pose, in which event the latter holds it as 
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trustee for the pledgee; therefore where 
the pledgee of securities of a bank deliv- 
ered to him by it while a going concern 
turned them over to its receiver for the 
purpose of indorsing collections thereon, 
which were placed to the receiver’s credit 
as trustee for the owner, the claim that 


8295. Increase of thing. 
with the property. 


History: En. Sec. 3893, Civ. C. 1895; 
re-en. Sec. 5777, Rev. C. 1907; re-en. Sec. 
8295, R. C. M. 1921. Cal. Civ. C. Sec. 2989. 
Field Civ. C. Sec. 1650. 


8296. Lienor may pledge property to extent of his lien. 
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the pledgee lost his right to the pledged 
property is without merit. Ainsworth v. 
Kruger, 80 M 468, 478, 260 P 1055. 


References 


U. S. Gypsum ‘Co. v. Mackey W. P. Co., 
60 M 132, 146, 199 P 249. 


The increase of property pledged is pledged 


Operation and Effect 


A chattel mortgage upon cows, in which 
no mention was made of their increase, 
did not cover their calves, in gestation at 
the time of the execution of the mortgage, 
but born prior to foreclosure. Demers v. 
Graham, 36 M 402, 408, 93 P 268. 


One who has 


a lien upon property may pledge it to the extent of his lien. 


History: En. Sec. 3894, Civ. C. 1895; re-en. Sec. 5778, Rev. C. 1907; re-en. Sec. 8296, 
R. C. M. 1921. Cal. Civ. C. Sec. 2990. Field Civ. C. Sec. 1651. 


8297. Real owner cannot defeat pledge of property transferred to 
apparent owner for the purpose of pledge. One who has allowed another 
to assume the apparent ownership of property for the purpose of making 
any transfer of it, cannot set up his own title to defeat a pledge of the 
property, made by the other to a pledgee who received the property in 


good faith, in the ordinary course of business, and for value. 


History: En. Sec. 3895, Civ. C. 1895; 
re-en. Sec. 5779, Rev. C. 1907; re-en. Sec. 
8297, R. C. M. 1921. Cal. Civ. C. Sec. 2991. 
Field Civ. C. Sec. 1652. 


Operation and Effect 


This section, providing that the owner of 
a chattel who permits another to assume 
apparent ownership of it “for the purpose 
of making any transfer of it” cannot de- 
feat a pledge of it made by the bailee 
by setting up his own title, construed and 
held to have no application where the 
apparent ownership is permitted to be as- 
sumed for any purpose other than that of 
transfer or sale, and applies then only if 
the pledgee received the property in good 


faith and for value. Vinson v. Pelletier 
et al., 78 M 254, 268, 255 P 1067. 


Id. Where the owner of corporate stock 
had delivered it to one for the purpose 
of being turned over to persons entitled 
thereto upon the happening of a certain 
event, and not for the purpose “of making 
a transfer thereof” within the meaning of 
this section, and the bailee pledged it 
instead to plaintiff in an action to fore- 
close the pledge who was fully conversant 
with the facts and the respective rights of 
the parties in the transaction and was 
therefore not a holder in good faith, the 
court properly decreed return of the stock 
to its owner. 


8298. Pledge-lender defined. Property may be pledged as security 
for the obligation of another person than the owner, and in so doing, the 
owner has all the rights of the pledgor for himself, except as hereinafter 


stated. 


History: En. Sec. 3896, Civ. C. 1895; 
re-en. Sec. 5780, Rev. C. 1907; re-en. Sec. 
$298, R. C. M. 1921. Cal. Civ. C. Sec. 2992. 
Field Civ. C. Sec. 1653, 

Pledgor Becomes Surety 

The owner of property who pledges it 
as security for the obligation of another 
person becomes a surety, and as such is 
discharged from liability where the cred- 


itor, without the pledgor’s consent, alters 
the terms of the original obligation or in 
anywise impairs or suspends any remedies 
he may have against the principal. Vin- 
son v. Pelletier et al., 78 M 254, 255 P 
1067. 


References 


Maser v. Farmers’ ete. Bank of Winnett, 
90 M 33, 38, 300 P 199. 
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8299. Pledge-holder defined. A pledgor and pledgee may agree upon 

a third person with whom to deposit the property pledged, who, if he 
aecepts the deposit, is called a pledge-holder. | 

History: En. Sec. 3897, Civ. C. 1895; to a third person, it becomes a pledge- 


re-en. Sec. 5781, Rev. C. 1907; re-en. Sec. holder within the meaning of this section 
8299, R. C. M. 1921. Cal. Civ. C. Sec. 2993. burdened with the duties and obligations 


Field Civ. C. Sec. 1654. of a depositary. Maser v. Farmers’ ete. 
Operation and Effect Bank of Winnett, 90 M 33, 38, 300 P 199. 
Where a bank accepts a special deposit References 

as a pledge to secure the return of bor- Goriez v. Rock Creek Ditch Co. et al, 


rowed personal property by the pledgor 67 M 566, 571, 216 P 778. 


8300. When pledge-lender may withdraw property pledged. One who 
pledges property as security for the obligation of another cannot withdraw 
the property pledged otherwise than as a pledgor for himself might, and 
if he receives from the debtor a consideration for the pledge, he cannot 
withdraw it without his consent. 


History: En. Sec. 3898, Civ. C. 1895; re-en. Sec. 5782, Rev. C. 1907; re-en. Sec. 8300, 
R. C. M. 1921. Cal. Civ. C. Sec. 2994. Field Civ. C. Sec. 1655. 


8301. Obligations of pledge-holder. A pledge-holder for reward cannot 
exonerate himself from his undertaking; and a gratuitous pledge-holder 
can do so only by giving reasonable notice to the pledgor and pledgee 
to appoint a new pledge-holder, and in case of their failure to agree, by 
depositing the property pledged with some impartial person, who will 
then be entitled to a reasonable compensation for his care of the same. 

History: En. Sec. 3899, Civ. C. 1895; References 


re-en. Sec. 5783, Rev. C. 1907; re-en. Sec. Gilna ¥. Fidelity & Deposiinces eam 


8301, R. C. M. 1921. Cal. Civ. C. Sec. 2995. 
Field Civ. C. Sec. 1656. 83 M 231, 239, 272 P 540. 


8302. Pledge-holder must enforce rights of pledgee. A pledge-holder 
must enforce all the rights of the pledgee, unless authorized by him to 
waive them. 


History: En. Sec. 3900, Civ. C. 1895; re-en. Sec. 5784, Rev. C. 1907; re-en. Sec. 8302, 
R. C. M. 1921. Cal. Civ. C. Sec. 2996. Field Civ. C. Sec. 1657. 


8303. Obligations of pledgee and pledge-holder for reward. A pledgee, 
or a pledge-holder for reward, assumes the duties and liabilities of a 
depositary for reward. 


History: En. Sec. 3901, Civ. C. 1895; re-en. Sec. 5785, Rev. C. 1907; re-en. Sec. 8303, 
R. C. M. 1921. Cal. Civ. C. Sec. 2997. Field Civ. C. Sec. 1658. 


8304. Gratuitous pledge-holder. A gratuitous pledge-holder assumes 
the duties and liabilities of a gratuitous depositary. 


History: En. Sec. 3902, Civ. C. 1895; References 
re-en. Sec. 5786, Rev. C. 1907; re-en. Sec. 
8304, R. C. M. 1921. Cal. Civ. C. Sec. 2998. 
Field Civ. C. Sec. 1659. 


Maser v. Farmers’ etc. Bank of Winnett, 
90 M 33, 38, 300 P 199. 


8305. Debtor’s misrepresentation of value of pledge. Where a debtor 
has obtained credit, or an extension of time, by a fraudulent misrepresen- 
tation of the value of property pledged by or for him, the creditor may 
demand a further pledge to correspond with the value represented; and 
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in default thereof may recover his debt immediately, though it be not 


actually due. 


History: En. Sec. 3903, Civ. C. 1895; re-en. Sec. 5787, Rev. C. 1907; re-en. Sec. 8305, 


R. C. M. 1921. Cal. Civ. C. Sec. 2999. 


Field Civ. C. Sec. 1660. 


8306. When pledgee may sell. When performance of the act for 
which a pledge is given is due, in whole or in part, the pledgee may collect 
what is due to him by a sale of property pledged, subject to the rules and 


exceptions hereinafter prescribed. 


History: En. Sec. 3904, Civ. C. 1895; 
re-en. Sec. 5788, Rev. C. 1907; re-en. Sec. 
8306, R. C. M. 1921. Cal. Civ. C. Sec. 3000. 
Field Civ. C. Sec. 1661. 


Operation and Effect 


An agreement of pledge need not be in 
writing; it may be express or implied; 
but it must be clear that it was the in- 


tention of each of the parties that the 
property be held as a security. Bruns- 
wick-Balke-Collender Co. v. Higgins, 54 
Nose Hd Meath its edi BE sl eal wa A 


References 


Evankovich v. Howard Pierce, Inc., 91 
M 344, 352, 8 P 2d 653. 


8307. When pledgee must demand performance. Before property 
pledged can be sold, and after performance of the act for which it is 
security is due, the pledgee must demand performance thereof from the 


debtor, if the debtor can be found. 


History: En. Sec. 3905, Civ. C. 1895; 
re-en. Sec. 5789, Rev. C. 1907; re-en. Sec. 
8307, Rh. CC. M. 1921.”..Cal. Civ..C., Sec. 
3001. Based on Field Civ. C. Sec. 1662. 


Operation and Effect 


Where a note is secured by a mortgage 
on personal property, the parties have a 
right to stipulate for a sale of such prop- 
erty, whenever the mortgagee deems him- 
self insecure, and for the mortgagee at 
his option to declare the debt due, though 
prior to the due date of the note; and, 
where this is done, and an action is 
brought for a balance due, the complaint 
is sufficient where it alleges that the 
property was so sold, though it does not 
allege that the plaintiff made demand for 


payment of the note, or allege that he 
gave defendant notice of the time and 
place of sale; the circumstances did not 
change the mortgagee into a _pledgee. 
Union Bank & Trust Co. v. Himmelbauer, 
56 M 82, 92, 181 P 332. 


Where the buyer of a used car was given 
a reasonable time within which to make 
his initial payment, the dealer, before re- 
selling it, was under this section required 
to make demand of the buyer for payment, 
and where no such demand was made be- 
fore resale, the buyer’s subsequent offer to 
make payment was timely, and the seller 
was guilty of breach of contract. Evanko- 
vich v. Howard Pierce, Inc., 91 M 344, 
352, 8 P 2d 653. 


8308. Notice of sale to pledgor. A pledgee must give actual notice 
to the pledgor of the time and place at which the property pledged will 
be sold, at such a reasonable time before the sale as will enable the 
pledgor to attend. 


History: En. Sec. 3906, Civ. C. 1895; 
re-en. Sec. 5790, Rev. C. 1907; re-en. Sec. 
8308, R. C. M. 1921. Cal. Civ. C. Sec. 3002. 
Field Civ. C. Sec. 1663. 


References 
Cited or applied as section 5790, Revised 
Codes, in Union Bank & Trust Co. v. Him- 
melbauer, 56 M 82, 92, 181 P 332; Evanko- 
vich v. Howard Pierce, Inc., 91 M 344, 352, 
8 P 2d 653. 
8309. Waiver of notice of sale. Notice of sale may be waived by a 
pledgor at any time; but is not waived by a mere waiver of demand of 


performance. | 
History: En. Sec. 3907, Civ. C. 1895; re-en. Sec. 5791, Rev. C. 1907; re-en. Sec. 8309, 
R. C. M. 1921. Cal. Civ. C. Sec. 3003. Field Civ. C. Sec. 1664. 


8310. Waiver of demand. A debtor or pledgor waives a demand of 
performance as a condition precedent to a sale of the property pledged, 
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by a positive refusal to perform, after performance is due; but cannot 
waive it in any other manner except by contract. 


History: En. Sec. 3908, Civ. C. 1895; re-en. Sec. 5792, Rev. C. 1907; re-en. Sec. 8310, 
R. C. M. 1921. Cal. Civ. C. Sec. 3004. Field Civ. C. Sec. 1665. 


8311. Sale must be by auction. The sale by a pledgee of property 
pledged must be made by public auction, in the manner and upon the 
notice to the public usual at the place of sale, in respect to auction sales 
of similar property; and must be for the highest obtainable price. 


History: En. Sec. 3909, Civ. C. 1895; References 
re-en. Sec. 5793, Rev. C. 1907; re-en. Sec. 
8311, R. C. M. 1921. Cal. Civ. C. Sec. 3005. 
Field Civ. C. Sec. 1666. 


Evankovich v. Howard Pierce, Ine., 91 
M 344, 353, 8 P 2d 653. 


8312. Pledgee’s sale of securities. A pledgee cannot sell any evidence 
of debt pledged to him, except the obligations of governments, states, or 
corporations; but he may collect the same when due. 


History: En. Sec. 3910, Civ. C. 1895; horn v. Roberts et al., 77 M 395, 398, 250 
re-en. Sec. 5794, Rev. C. 1907; re-en. Sec. P 1112. 


8312, R.\C. M. 1921, | ‘Cal. Civ. C. Secv3006. “<> yhdier this seetion, a pledgee may suelin 
Field Civ. C. Sec. 1667. his own name upon a negotiable promis- 
Operation and Effect sory note transferred before maturity as 


Under this section, held that where a Ollateral security. National Park Bk. of 


bank had pledged to another bank prom- eh ¥., v. American B. Co., 79 M 542, 547, 
issory notes owned by it, as security for 257 P 436. 

indebtedness due, the latter bank was References 

without authority to sell the collateral Savage. Tire:Sales, Co: Fechner netaean 


upon insolvency of the former, but was 61 M 584. 528. 203 P 364: State v. Yellow. 
bound to hold and collect it when due and stant Hani aS, Co.,. 75 ME 43, 47, 243 P 


apply the proceeds to the payment of the . : 4 
debt secured. State v. American Bank & she prone avaed STE fils Brewing 
Trust Co., 76 M 445, 448, 247 P 336; Spring- 33 ’ , ‘ 


8313. Sale on demand of the pledgor. Whenever property pledged 
ean be sold for a price sufficient to satisfy the claims of the pledgee, the 
pledgor may require it to be sold, and its proceeds to be applied to such 
satisfaction, when due. 


History: En. Sec. 3911, Civ. C. 1895; re-en. Sec. 5795, Rev. C. 1907; re-en. Sec. 8313, 
R. C. M. 1921. Cal. Civ. C. Sec. 3007. Field Civ. C. Sec. 1668. 


8314. Surplus to be paid to pledgor. After a pledgee has lawfully 
sold property pledged, or otherwise collected its proceeds, he may deduct 


’ therefrom the amount due under the principal obligation, and the necessary 


expenses of sale and collection, and must pay the surplus to the pledgor 
on demand. 

History: En. Sec. 3912, Civ. C. 1895; References 
re-en. Sec. 5796, Rev. C. 1907; re-en. Sec. State:v-.Ameritan Bank & TrnstsOague 


8314, RB. C. M. 1921. Cal. Civ. C. Sec. 3008. 
Field Civ. C. Sec. 1669. M 445, 449, 247 P 336. 


8315. Pledgee may retain. When property pledged is sold by order 
of the pledgor before the claim of the pledgee is due, the latter may 
retain out of the proceeds all that can possibly become due under his: 
claim until it becomes due. 

History: En. Sec. 3913, Civ. C. 1895; re-en. Sec. 5797, Rev. C. 1907; re-en. Sec. 8315, 
R. C. M. 1921. Cal. Civ. C. Sec. 3009. Based on Field Civ. C. Sec. 1670. 
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8316. Pledgee’s purchase of property pledged. A pledgee, or pledge- 
holder, cannot purchase the property pledged, except by direct dealing with 
the pledgor. . 

History: En. Sec. 3914, Civ. C. 1895; re-en. Sec. 5798, Rev. C. 1907; re-en. Sec. 8316, 
R. C. M. 1921. Cal. Civ. C. Sec. 3010. Field Civ. C. Sec. 1671. 

8317. Pledgee may foreclose right of redemption. Instead of selling 
property pledged, as hereinbefore provided, a pledgee may foreclose the 
right of redemption by a judicial sale, under the direction of a competent 
court; and in that case may be authorized by the court to purchase at 
the sale. 


History: En. Sec. 3915, Civ. C. 1895; re-en. Sec. 5799, Rev. C. 1907; re-en. Sec. 8317, 
R. C. M. 1921. Cal. Civ. C. Sec. 3011. Field Civ. C. Sec. 1672. 


CHAPTER 186 
LOGGER’S LIENS 


Section 8318. Who entitled to lien. 
8319. Same—lien on lumber. 
8320. Lien of landowner. 
8321. Priority of liens. 
8322. Extent of lien. 


8323. Same. 
8324. Recording claim of lien. 
8325. Same. 


8326. Duties of county recorder. 

8327. Duration of lien. 

8328. Jurisdiction of court and procedure. 
8329. Same. 

8330. Immaterial defects in claim. 

8331. Bona fide purchasers. 

8332. Parties. 

8333. Judgment and sale. 

8334. Sale of property. 

8335. Penalty for destroying means of identification of property. 
8336. Lien for driving logs. 

8337. Foreclosure. 

8338. Release from lien. 


8318. Who entitled to lien. Every person performing labor upon, or 
who shall assist in obtaining or securing sawlogs, piling, railroad ties, 
cord-wood, or other timber, has a lien upon the same and upon all other 
sawlogs, piling, railroad ties, cord-wood, or other timber which, at the 
time of the filing of the claim or len hereinafter provided, belonged to 
the person or corporation for whom the. labor was performed, for the 
work or labor done upon or in obtaining or securing the particular sawlogs, 
piling, railroad ties, cord-wood, or other timber in said claim or lien 
deseribed, whether such work or labor was done at the instance of the 
owner of the same or his agent, or a contractor or subcontractor, or any 
person in behalf of such owner or his agent, or a contractor or sub- 
contractor. The cook in a logging-camp shall be regarded as a person who 
assists in obtaining or securing any of the timber herein mentioned. 


History: En. Sec. 1, p. 126, L. 1899; Operation and Effect 
re-en. Sec. 5819, Rev. C. 1907; amd. Sec. The loggers’ lien legislation was en- 
1, Ch. 60, L. 1909; re-en. Sec. 8318, R.C.M. acted to create an equity in favor of three 
1921. Cal. Civ. C. Sec, 3065. classes of persons, to-wit: (1) Those who 


- are employed to obtain or secure rough 
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timber and transport it to the mill for 
manufacture; (2) those who are employed 
to assist in the manufacture of it into 
lumber in any form; and (3) those who 
own the land from which the timber is 
taken. Lane v. Lane Potter Lumber Co., 
40 M 541, 546, 107 P 898. 

This section, giving liens to persons 
performing labor in logging operations, 
creates a right where none existed before, 
and the requirements as to the steps neces- 
sary to secure them must be strictly pur- 
sued. Lane v. Lane Potter Lumber Co., 
40 M 541, 547, 107 P 898. 


8319. Same—lien on lumber. 


LOGGERS’ LIENS 


Ch. 186 


The statute relative to mechanics’ liens 
is materially different from that concern- 
ing loggers’ liens, and cases upon the 
former are inapplicable to the latter. Lane 
v. Lane Potter Lumber Co., 40 M 541, 550, 
LOT Pr895. 


References 


Cited or applied as section 5819, Revised 
Codes, in Lane v. Lane Potter Lumber 
Co., 40 M 541, 547, 107 P 898; In re Steven- 
son, 87 M 486, 289 P 566. 


Every person performing work or 


labor, or assisting in manufacturing sawlogs and other timber into lumber 
and shingles, has a lien upon such lumber while the same remains at the 
mill where it was manufactured, or in the possession or under the control 
of the manufacturer, whether such work or labor was done at the instance 
of the owner of such logs or his agent, or any contractor or subcontractor 
of such owner. The term lumber, as used in this act, shall be held and be 
construed to mean all logs or other timber sawed or split for use, including 
beams, joists, planks, boards, shingles, laths, staves, hoops, and every article 
of whatsoever nature or description manufactured from sawlogs or other 


timber. 


History: En. Sec. 2, p. 127, L. 1899; 
re-en. Sec. 5820, Rev. C. 1907; re-en. Sec. 
8319, R. C. M. 1921. 


Operation and Effect 


The use of the words in this section, 
“whether such work or labor was done 
at the instance of the owner of the same 
or his agent,’ implies that the employ- 
ment may be made only by the owner or 
one employed by him as agent. One who 
occupies toward the owner merely the 
relation of contractor is not his agent 
for any purpose, unless by the terms of 
the contract authority is given him to act 
as such. Lane v. Lane Potter Lumber 
Co., 40 M 541, 551, 107 P 898. 

The statute (this section) granting a 
lien on lumber to one who assisted in 
manufacturing it from logs creates a new 
right, and therefore the claimant must 


show that he is within the class for whose 
benefit it was enacted. Billings v. Mis- 
soula W. P. Sash.Co., 88 M 322, 332, 292 
P7114, 


Id. Held, that one who hauled lumber 
from a sawmill, the owner of which manu- 
factured it under contract with the owner 
of the logs, to a railroad spur (some twelve 
miles distant from the mill), where he 
delivered it on board cars for shipment 
to the log owner or piled it in yards, may 
not be said to have furnished work or labor 
in assisting in the manufacture of the 
lumber within the meaning of this section, 
and therefore was not entitled to a lien 
on the lumber on failure of the sawmill 
owner to pay for the hauling. 


References 
In re Stevenson, 87 M 486, 289 P 566. 


8320. Lien of landowner. Any person who shall permit another to 
go upon his timberland and cut thereon sawlogs, piling, railroad ties, 
cord-wood, or other timber has a lien upon the same for the price agreed 
to be paid for such privilege, or for the price such privilege would be 
reasonably worth in case there was no express agreement fixing the price. 


History: En. Sec. 3, p. 127, L. 1899; 
re-en. Sec. 5821, Rev. C. 1907; re-en. Sec. 
$320, R. C. M. 1921. 


References 


Cited or applied as section 5821, Revised 
Codes, in Lane v. Lane Potter Lumber Co., 
40 M 541, 546, 107 P 898. 


8321. Priority of liens. The liens provided for in this chapter are 
preferred lens and prior to any other liens, and no sale or transfer of 
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any sawlogs, piling, railroad ties, cord-wood, or other timber or manu- 
factured lumber or shingles shall divest the lien thereon as herein provided, 
and as between liens provided for in this act those for work and labor 
shall be preferred; provided, that as between liens for work and labor 
claimed by several laborers on the same logs or lot of logs, the claims for 
work or labor done or performed on the identical logs proceeded against 
to the extent that said logs can be identified shall be preferred as against 
the general claims of lens for work and labor recognized and provided 
for in this act. 


History: En. Sec. 4, p. nai L. 1899; re-en. Sec. 5822, Rev. C. 1907; re-en. Sec. 8321, 
R. C. M. 1921. 


8322. Extent of lien. The person rendering the service or doing the 
work or labor named in sections 8318 and 8319 is only entitled to the 
liens as provided herein for services, work, or labor for the period of three 
ealendar months, or any part eveas next 1 age aeet the filing of the 
claim, as provided in section 8325. 


History: En. Sec. 5, p. 128, L. 1899; re-en. Sec. 5823, Rev. C. 1907; re-en. Sec. 8322, 
R. C. M. 1921. 


8323. Same. The person granting the privilege mentioned in section 
8320 is only entitled to the lien as provided therein for sawlogs, piling, 
railroad ties, cord-wood, or other timber cut during the three months next 
preceding the filing of the claim, as herein provided in the next succeeding 
section. 


History: En. Sec. 6, p. 128, L. 1899; re-en. Sec. 5824, Rev. C. 1907; re-en. Sec. 8323, 
ny Gs 51921, 


8324. Recording claim of lien. Every person, within thirty days after 
the close of the rendition of the services, or after the close of the work 
or labor mentioned in the preceding sections, claiming the benefit hereof, 
must file for record with the county in which such sawlogs, piling, railroad 
ties, cord-wood, or other timber were cut, or in which such lumber or 
shingles were manufactured, a claim containing a statement of his demand 
and the amount thereof, after deducting as nearly as possible all just 
eredits and offsets, with the name of the person by whom he was employed, 
with a statement of the terms and conditions of his contract, if any, and 
in case there is no express contract, the claim shall state what such service, 
work, or labor is reasonably worth; and it shall also contain a description 
of the property to be charged with a lien sufficient for identification with 
reasonable certainty, which claim must be verified by the oath of himself 
or some other person to the effect that the affiant believes the same to 
be true, which claim shall be substantially in the following form: 


Peas ee i, 8 eee PA CITUITNOTIT PCUBe ake k. iin Seat ks Gee ic 

N. otice is hereby given that ee cI ee oe Of Ania gets i oi. county, 
state of Montana, claims a hen upon a ..............-...------ OU axel. ch ext , being 
LT Th Mie Wee MR? Sees in quantity, which were cut or manufactured in 
Pibtetictylt ts, Leaks sabia. county, state of Montana, are marked thus ~.............-..-...., 
Andcard: now lyineein) at Wy eek for labor performed upon and 
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assistance rendered An) -.0.........0-.c2.--teceeeee SAI isch ons hy ; that the name 
of the owner or reputed owner IS .....-...------c----0-s+00000-- + that. oz. ele 
employed said ................--.- to perform such labor and render such assistance 
upon the following terms and conditions, to-wit: The said ..............2............ 
APTECOMEOn DAT aL Ne SAlGio es ag eee ee for such labor and assistance 
ce a Me ee: ; that said contract has been faithfully performed and 
fully complied with on the part of said .........00..0222222--2-------+- , who performed 
le bOreupone Ad LASSISTCOAINa sae conte eee Sal@ .......3::2..08 eee for a 
DOPIOUTO Lee eee ae ; that said labor and assistance were so performed 
anderendercd wponssaid 22 ee ee oat between the ...........:........ day 


of said service was closed on the ............. ete day. Ol °° 7 , and 
thirty days have not elapsed since that time; that the amount of claimant’s. 
demand. tor. Said (Servic Gs 18622 ee eee 2 ; that no part thereof has 
beenépaidsexceptt..2 5.248 , and there is now due and remaining 
unpaid thereon, after deducting all just credits and offsets, the sum of 
Joie ey in which amonnt he elaims a lien upon said! ewe ee 
that said Paste eo eee also claims a lien on all said ......... CMe tds 9.5! 


now owned: by Said 50 ee eee of said county, to secure payment for 
the work and labor performed in obtaining or securing the said logs, 
piling, railroad ties, cord-wood, or other timber, lumber or shingles herein 
described. 


RGIS S99, SEO re MT NE Claimant. 


State of Montana, 


Comhityor O20 ee Eee rane 


a hy a ey ee ee ec , being first duly sworn, on oath says that he 
BS Ma eta hs oe Brena named in the foregoing elaim, has heard the same read, 
and knows the contents thereof, and believes the same to be true. 


Subseribed and sworn to before me this .............-..... day 0h ie aa 


History: En. Sec. 7, p. 128, L. 1899; re-en. Sec. 5825, Rev. C. 1907; re-en. Sec. 8324, 
R. C. M. 1921. 


8325. Same. Every person mentioned in section 8320 elaiming the 
benefit must file for record with the county clerk of the county in which 
such sawlogs, piling, railroad ties, cord-wood, or other timber were cut, a 
claim in substance the same as provided in the next preceding section of 
this act, and verified as therein provided. 


History: En. Sec. 8, p. 129, L. 1899; re-en. Sec. 5826, Rev. C. 1907; re-en. Sec. 8325, 
R. C. M. 1921. 


8326. Duties of county recorder. The county clerk must file any 
claim presented under the provisions of this act, indorse thereon the time 
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of receiving the same, and keep the same in his office for the inspection of 
all persons, and shall enter in a book, properly ruled and kept for such 
purpose, the names of all the parties, such names to be alphabetically 
arranged, the amount of the lien, and the time of filing the same. 


History: En. Sec. 9, p. 129, L. 1899; re-en. Sec. 5827, Rev. C. 1907; re-en. Sec. 8326, 
R. C. M. 1921. 


8327. Duration of lien. No lien provided for in this act binds any 
sawlogs, piling, railroad ties, cord-wood, or other timber, or lumber and 
shingles for a longer period than eight calendar months after the claim 
as herein provided has been filed, unless a civil action be commenced in a 
proper court, within that time, to enforce the same; provided, however, that 
in case such civil action so commenced should for any cause, other than the 
merits, be nonsuited or dismissed, then the lien shall continue for the term 
of one calendar month, if the said eight months have expired to permit the 
commencement of another action thereon, which shall be as effective in 
prolonging the lien as if it had been entered during the term of eight 
months hereinbefore stated. | 


History: En. Sec. 10, p. 129, L. 1899; re-en. Sec. 5828, Rev. C. 1907; re-en. Sec. 8327, 
R. C. M. 1921. 


8328. Jurisdiction of court and procedure. The liens provided for in 
this act shall be enforced by a civil action in the district court of the county 
wherein the lien was filed, and shall be governed by the laws regulating 
the proceedings in civil actions touching the mode and manner of trial, and 
the proceedings and laws to secure property, so as to hold it, for the 
satisfaction of any lien that may be against it. 


History: En. Sec. 11, p. 130, L. 1899; 
re-en. Sec. 5829, Rev. C. 1907; re-en. Sec. 
8328, R. C. M. 1921. 


Operation and Effect 


Where plaintiff’s complaint in an action 
to foreclose a loggers’ lien, under this sec- 
tion, alleged all the facts necessary to 
recover for his services performed in saw- 
ing the lumber under an express contract, 
he was properly allowed to waive his lien 
and proceed against the defendant for a 


Billings & Northern Ry. Co., 40 M 467, 470, 
107 P 415. 

Id. Though plaintiff had in his com- 
plaint alleged. a common liability of all of 
defendants joined in the action, whereas 
the evidence disclosed a contract with 
only one of them, he was, nevertheless, 
under sections 9314 and 9315, entitled to 
judgment against him who was shown to 
be liable, though the proof failed as to 
the others. 


References 


personal judgment for the amount claimed 
to be due under the contract. Logan v. 


8329. Same. Any person who shall bring a civil action to enforce the 
lien provided for, any person having a lien as provided for, or who shall be 
made a party to any such civil action, has the right to demand that such 
lien be enforced against the whole or any part of the sawlogs, piling, railroad 
ties, cord-wood, or other timber or manufactured lumber or shingles 
upon which he has performed labor, or which he has assisted in securing or 
obtaining, or which he has cut on his timber land during the three months 
next preceding the filing of his lien, for all his labor upon or for all his 
assistance in obtaining or securing said sawlogs, piling, railroad ties, cord- 
wood, or other timber, or-in manufacturing said lumber into shingles during 
the whole or any part of the three months mentioned in section 8324, or for 
timber cut during the whole or any part of the three months above men- 
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In re Stevenson, 87 M 486, 289 P 566. 
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tioned. And where proceedings are commenced against any lot of sawlogs, 
piling, railroad ties, cord-wood, or other timber or lumber or shingles, as 
herein provided, and some of the lienors claim liens against these specific 
sawlogs, piling, railroad ties, cord-wood, or other timber or lumber or 
shingles proceeded against, and others against the same generally, to secure 
their claim for work and labor, the priority of the liens shall be determined 
as hereinbefore provided. 


History: En. Sec. 12, p. 130, L. 1899; re-en. Sec. 5830, Rev. C. 1907; re-en. Sec. 8329, 
R. C. M. 1921. 


8330. Immaterial defects in claim. No mistake or error in the state- 
ment of the demand, or of the amount of credits and offsets allowed, or of 
the balance asserted to be due to claimant, nor in the description of the 
property against which the claim is filed, shall invalidate the lien, unless 
the court finds that such mistake or error in the statement of the demand 
eredits and offsets, or of the balance due, was made with intent to defraud, 
or the court shall find that an innocent third party without notice, actual 
or constructive, has, since the claim was filed, become a bona fide owner of 
the property subject to the lien, and that the notice of claim was so deficient 
that it did not put the party upon further inquiry in any manner. 


History: En. Sec. 13, p. 130, L. 1899; re-en. Sec. 5831, Rev. C. 1907; re-en. Sec. 8330, 
R. C. M. 1921. 


8331. Bona fide purchasers. It shall be conclusively presumed by the 
eourt, that a party purchasing the property subject to the lien within the 
thirty days given herein to claimants wherein to file their liens, is not an 
innocent third party, nor that he has become a bona fide owner of the 
property subject to the lien, unless it shall appear that he has paid full 
value for the said property, and has seen that the purchase-money of the 
said property has been applied to the payment of such bona fide claims as 
are entitled to liens upon the same property under the provisions of this 
act, according to the priorities herein established. | 


History: En. Sec. 14, p. 131, L. 1899; re-en. Sec. 5832, Rev. C. 1907; re-en. Sec. 8331, 
&. Copii 92: 


8332. Parties. Any number of persons claiming liens under this act 
may join in the affidavit in section 8329 provided, and may join in the same 
action, and when separate actions are commenced, the court may consolidate 
them. The court shall also allow as parts of the costs the money paid for 
filing, making, and recording the claim, and a reasonable attorney’s fee for 
each person claiming a lien. 


History: En. Sec. 15, p. 131, L. 1899; re-en. Sec. 5833, Rev. C. 1907; re-en. Sec. 8332, 
R. C. M. 1921. 


8333. .Judgment and sale. In each civil action judgment must be 
rendered in favor of each person having a lien for the amount due to 
him, and the court or judge thereof shall order any property subject to 
the lien herein provided for to be sold by the sheriff of the proper county 
in the same manner that personal property is sold on execution, and the 
court or judge shall apportion the proceeds of such sale to the payment 
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of each judgment, according to the priorities established in this act pro 
rata in its class, according to the amount of such judgment. 


History: En. Sec. 16, p. 131, L. 1899; re-en. Sec. 5834, Rev. C. 1907; re-en. Sec. 8333, 
R. C. M. 1921. 


8334, Sale of property. The court or judge may order any property 
subject to a len as in this act provided to be sold by the sheriff as personal 
property is sold on execution, either before or at the time judgment is 
rendered, as provided in the section next preceding, and the proceeds of 
such sale must be paid into court to be applied as in said section directed. 


History: En. Sec. 17, p. 132, L. 1899; re-en. Sec. 5835, Rev. C. 1907; re-en. Sec. 8334, 
R. C. M. 1921. 


8335. Penalty for destroying means of identification of property. Any 
person who shall eloign, injure, or destroy, or who shall render difficult, 
uncertain, or impossible of identification any sawlogs, piling, railroad ties, 
cord-wood, shingles, or other timber upon which there is a lien as herein 
provided, without the express consent of the person entitled to such lien, 
shall be liable to a lienholder for the damages .to the amount secured by 
his lien, and it being shown to the court in a civil action to enforce said 
len, it shall be the duty of the court to enter a personal judgment for the 
amount in such action against the said person, provided he be a party to 
such action or the damages may be recovered by a civil action against such 
person. 


History: En. Sec. 18, p. 132, L. 1899; References 
re-en. Sec. 5836, Rev. C. 1907; re-en. Sec. Cited or applied as section 5836, Revised 
8335, R. C. M. 1921. Codes, in Lane v. Lane Potter Lumber Co., 


40 M 541, 546, 107 P 898. 


8336. Lien for driving logs. Any person who shall desire to float to 
market or place of manufacture any logs or timber in any of the streams 
of this state, and who shall be hindered or obstructed in so doing by the 
logs or timber of another, or any person whose logs or timber in any of 
the waters of this state are so intermixed with the logs or timber of 
another that the same cannot be conveniently separated for the purpose 
of being floated to the market or place of manufacture, may drive all 
logs or timber with which his own are or may be obstructed or intermixed 
toward such market or place of manufacture, to some point where the 
same ean be conveniently separated from his own, and shall be entitled 
to a reasonable compensation therefor from the owner of-such logs or 
timber; and upon the filing in the office of the county clerk and recorder 
of the county where such logs may be, within thirty days after the com- 
pletion of such driving of any such logs or timber, a statement setting 
forth when and where the same were driven, the amount of his claim 
therefor, and verified by his oath or affidavit, such person shall have and 
retain a lien upon such logs or timber for the amount of such claim from 
the time of filing the same, and may have and maintain a civil action for 
the amount of such claim, or for the enforcement of such lien, against the 
owner of such logs or timber; provided, that a failure to commence such 
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action within sixty days after the ere of such claim shall operate as a 
discharge of said lien. 


History: En. Sec. 3946, Civ. C. 1895; re-en. Sec. 5816, Rev. C. 1907; re-en. Sec. 8336, 
R. C. M. 1921. 


8337. Foreclosure. A lien upon any logs or timber, as provided in 
the preceding section, may be foreclosed in the district court of the county 
in which the same is filed, and the decree for the enforcement thereof 
shall provide for the sale of said logs or timber, or so much thereof as 
may be necessary to satisfy said lien and costs, and the said sale shall be 
conducted by the sheriff in the manner provided by law for the sale of 
personal property under execution. 


History: En. Sec. 3947, Civ. C. 1895; re-en. Sec. 5817, Rev. C. 1907; re-en. Sec. 8337, 
R. C. M. 1921. 


8338. Release from lien. Any person, upon whose logs or timber any 
lien is filed or claimed, under the provisions of the foregoing sections, may 
release such logs or timber from such lien and regain and take possession 
thereof by furnishing an undertaking in double the amount of the claim, 


executed by two sufficient sureties, to be approved by the clerk and 


recorder in whose office the len is filed, and conditioned that such person 
do pay all damages and costs that may be awarded against him in any 
action to foreclose such lien or enforce such claim. Such undertaking 
shall be filed in the office of the clerk and recorder in whose office the lien 
is filed, and such clerk and recorder shall thereupon give to the person 
filing the same a certificate stating that such undertaking has been filed 
and approved. 


History: En. Sec. 3948, Civ. C. 1895; re-en. Sec. 5818, Rev. C.-1907; re-en. Sec. 8338, 
R. C. M. 1921. 


CHAPTER 187 
MECHANICS’ LIENS 


Section 8339. Who entitled to lien. 
8340. How lien perfected. 
8341. Duty of county clerk. 
8342. What property affected. 
8343. Leasehold interest—how affected. 
8344. Priority of lien over mortgage or other liens. 
8345. Practice provisions applicable. 
8346. Same relative to new trials. 
8347. All persons interested may be made parties. 
8348. Limitation of actions. 
8349. Who deemed owners. 
8350. Satisfaction of lien. 


_ 8339. Who entitled to lien. Every mechanic, miner, machinist, archi- 
tect, foreman, engineer, builder, lumberman, artisan, workman, laborer, 
and any other person, performing any work and labor upon, or furnishing 
any material, machinery or fixture for, any building, structure, bridge, 
flume, canal, ditch, aqueduct, mining claim, coal mine, quartz lode, tunnel, 
city or town lot, farm, ranch, fence, railroad, telegraph, telephone, electric 
light, gas, or water works or plant, or any improvements, upon complying 
with the provisions of this chapter, for his work or labor done, or material, 
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machinery or fixtures furnished, has a hen upon the property upon which 
the work or labor is done or material is furnished. 


History: En. Sec. 1, p. 332, Bannack 
Stat.; amd. Sec. 1, p. 509, Cod. Stat. 1871; 
re-en. Sec. 820, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1370, 5th Div. Comp. Stat. 1887; 
amd. Sec. 2130, C. Civ. Proc. 1895; re-en. 
Sec. 7290, Rev. C. 1907; re-en. Sec. 8339, 
R. C. M. 1921; amd. Sec. 1, Ch. 23, L. 1925. 
Cal. C. Civ. Proc. Sec. 1183. 


Burden of Proof and Essential Prerequi- 
sites of Proof 


The burden is on a lien claimant to es- 
tablish his lien, and to support this bur- 
den he must show not only that he fur- 
nished the materials, but also that they 
were used for the enhancement of the 
property to which he claims he has a right 
to resort as security for the debt thus 
ereated. In the absence of this showing, 
his equity does not arise. Missoula Mer- 
eantile Co. v. O’Donnell, 24 M 65, 72, 60 
P 594, 991; Rogers-Templeton Lumber Co. 
v. Welch, 56 M 321, 328, 184 P 838. 


Extent of Lien 


The lien given by this section attaches 
' primarily to the structure in the erection 
of which the labor or materials were used, 
and extends only incidentally to the land 
upon which it is situated. Stritzel-Spa- 
berg Lumber Co. v. Edwards, 50 M 49, 52, 
144 P 722. 


Lien Cannot be Denied Because it 
Would Necessitate Removal of Building 


The lien on a building cannot be de- 
nied because of the fact that some injury 
may result to the realty from the removal 
of the building. The statute contemplates 
removal, whether injury does or does not 
result. Stritzel-Spaberg Lumber Co. v. 
Edwards, 50 M 49, 55, 144 P 722. 


Material Entering Into the Construction 


A cover for a stovepipe flue, opening 
into the chimney from the interior of a 
building, and removable when such flue 
was to be used, was not material entering 
into the construction of the building, nor 
a fixture, and such building was not sub- 
ject to a lien therefor. Missoula Mercan- 
tile Co. v. O’Donnell, 24 M 65, 71, 60 P 
594, 991. 


Nature of Act 


Though the mechanics’ lien law is reme- 
dial in character, its requirements must be 
complied with. Black v. Appolonio, 1 
M 342, 346; Richards v. Lewisohn Bros., 
19 M 128, 133, 47 P 645; Missoula Mer- 
cantike Co. v. O’Donnell, 24 M 65, 79, 60 P 
594, 991; Cook v. Gallatin Railroad Co., 
28 M 340, 356, 73 P 131. 

The manner of perfecting a mechanics’ 
lien consists of various steps, which are 
purely statutory, and, while the statute is 
in some respects remedial in its nature, 


and thus far should be construed liberally, 
it creates a new right, and the statutory 
proceedings by which this new right is 
perfected and enforced must be strictly 
followed. MeGlauflin v. Wormser, 28 M 
177, 181, 72 P 428; Western Iron Works 
v. Montana P. & P. Co., 30 M 550, 558, 77 
P 413; Neuman v. Grant, 36 M 77, 81, 92 
P 43; Lane v. Lane Potter Lumber Co., 
Ltd., 40 M 541, 547, 107 P 898; Mills v. 
Olsen, 43 M 129, 133, 115 P 33; Ivanhoff 
v. Teale, 47 M 115, 118, 130 P 972; Crane 
& Ordway Co. v. Baatz, 53 M 438, 444, 
164 P 533. 

The fountain-head of all mechanics’ 
liens in this state is this section; by it 
mining claims and railroads are, as pos- 
sible subjects for such liens, in pari ma- 
teria. Dean v. Stewart, 49 M 506, 515, 
143 P 966. 

In so far as the granting of a material- 
man’s or mechanie’s lien is concerned, the 
statute is remedial in character and must 
be liberally construed. Rogers-Templeton 
Lumber Co. v. Welch, 56 M 321, 329, 184 
P 838. 


Necessary Parties to Action 


In a proceeding to foreclose a mechanic’s 
lien instituted by an oil well driller under 
this section and 8375, R. C. M. 1921, as- 
serted against a leasehold interest, neither 
the lessor nor, in the case of an assigned 
lease, the assignor, is a necessary party. 
Sunburst Oil & Refining Co. v. Callendar, 
84 M 178, 188, 274 P 834. 


Non-Lienable Articles 


Illuminating oil, mica grease, lubricat- 
ing oil, and gasoline for fuel used in a 
mining plant did not enhance the value 
nor become a part of the machinery, and 
hence were not lienable within this sec- 
tion. A. M. Holter Hardware Co. v. On- 
tario Min, Co., 24 M 198, 200, 61 P 8. 


Operation in General 


A subcontractor has a direct lien for the 
reasonable value of his labor and materials. 
Merrigan v. English, 9 M 113, 122, 22 P 
454. See also Wortman vy. Kleinschmidt, 
12 M 316, 345, 30 P 280; Duignan v. Mon- 
tana Club, 16 M 189, 190, 40 P 294; Eccles- 
ton v. Hetting, 17 M 88, 89, 42 P 105. 

The history of the mechanics’ lien law 
is given in detail in Merrigan v. English, 
9 M 1138, 22 P 454. Lane v. Lane Potter 
Lumber Co., 40 M 541, 551, 107 P 898. 

The mechanics’ lien statute is materially 
different from that concerning loggers’ 
liens, and cases upon the former are in- 
applicable to the latter. Lane v. Lane 
Potter Lumber Co., 40 M 541, 550, 107 P 
898. 

One who does work or labor upon, or 
furnishes material for, a mining claim is 
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entitled to a mechanics’ lien therefor on 


the claim. McIntyre v. MacGinnis, 41 M 


87, 95, 108 P 358. 
“Structures”’ 


Held, under the rule of noscitur a sociis, 
that a threshing-machine is not a “struc- 
ture” within the meaning of this section, 
providing for mechanics’ and material- 
men’s liens on any “building, structure, 
flume,” ete., but that a structure to be 
lienable must, at the time labor is per- 
formed upon or materials are used in con- 
nection with its creation, improvement or 
repair upon it, be attached to land. Barnes 
v. Montana Lumber etc. Co., 67 M 481, 
485 et seq., 216 P 335. 


To Render the Owner of Realty Liable 
the Lien Must Rest Upon a Contract Debt 


To render the owner of realty liable to 
a materialmen’s lien, the lien must rest 
upon a contract debt incurred either di- 
rectly or indirectly, unless he chooses to 
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ratify what was done or in some manner 
estops himself from questioning the lien; 
the mere fact that the material furnished 
enhances the value of the property being 
insufficient to establish liability. Dewey 
Lumber Co. v. MeQuirk et al., 96 M 294, 
298, 30 P 2d 475. 


References 


Cited or applied as section 2130, Code of 
Civil Procedure, in A. M. Holter Hard- 
ware Co. v. Ontario Min. Co., 24 M 198, 
200, 61 P 8; Bouchers v. Powers, 29 M 
342, 344, 74 P 942; Western Iron Works 
v. Montana P. & P. Co., 30 M 550, 556, 77 
P 413; as section 7290, Revised Codes, in 
Deschamps v. Loiselle, 50 M 565, 573, 148 
P 335; Gary Hay & Grain Co., Ine., v. 
Carlson, 79 M 111, 132, 255 P 722; Con- 
tinental Supply Co. v. White et al., 92 M 
254, 263, 12 P 2d 569; Arnold et al. v. 
Genzberger et al., 96 M 358, 364, 31 P 
2d 396. 


8340. How lien perfected. Every person wishing to avail himself of 


the benefits of this chapter must file with the county clerk of the county 
in which the property or premises mentioned in the preceding section is 
situated, and within ninety days after the material or machinery aforesaid 
has been furnished, or the work or labor performed, a just and true 
account of the amount due him, after allowing all credits, and containing 
a correct description of the property to be charged with such lien, verified 
by affidavit, but any error or mistake in the account or description does 
not affect the validity of the lien, if the property can be identified by the 
description ; which paper containing the account, description, and affidavit 
is deemed the lien, and when there is an open account between the parties 
for labor, material, or machinery, such lien may be filed within ninety days 
after the date of the last item in such account, and inelude all items and 
charges contained therein, for material or machinery furnished for, or 


work performed on, the property on which the lien is claimed. 


History: Ap. p. Sec. 6, p. 333, Bannack 
Stat.; amd. Sec. 6, p. 510, Cod. Stat. 1871; 
amd. Sec. 1, p. 84, L. 1874; re-en. Sec. 825, 
5th Div. Rev. Stat. 1879; amd. Sec. 1371, 
5th Div. Comp. Stat. 1887; amd. Sec. l, 
p. 71, Ex. L. 1887; amd. Sec. 2131, C. Civ. 
Proc. '1895; en. ‘Secs 1, p. 162, Lu. “1901, 
re-en. Sec. 7291, Rev. C. 1907; re-en. Sec. 
8340, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1187. 


Description of Property 


A notice of lien which describes the 
property as lot 14 in a certain block and 
city plat cannot sustain a lien for materials 
used in the erection of a building on 
lot 13, as such description, being neither 
uncertain, defective, or ambiguous, can- 
not be aided or explained by oral evidence, 
and is therefore not within a statute pro- 
viding that any error or mistake in the 
description shall not affect the validity 
of the lien, provided the property may be 


identified by such description. Goodrich 
Lumber Co. v. Davie, 13 M 76, 82, 32 P 
282. : 


The “property” to be identified is the 
building or improvement on which the lien 
is given, and hence a specific description 
of the “land” is not required. Western 
Tron Works v. Montana P. & P. Co., 30 M 
550, 556, 77 P 413. See also Stritzel-Spa- 
berg Lumber Co. v. Edwards, 50 M 49, 54, 
144 P 722. 


A notice of lien for clearing land must 
contain such a description of the land 
sought to be charged that it can be identi- 
fied; if it is impossible to identify the 
land from such notice, the lien is invalid. 
Ivanhoff v. Teale, 47 M 115, 118, 130 P 
972. 

The notice of lien for material and labor 
furnished in the construction of a railway 
roadbed is sufficient, notwithstanding 
errors of description therein, if the prop- 
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erty can be identified by the description 
given. Dean v. Stewart, 49 M 506, 514, 
143 P 966. 

Id. Where, from a notice of lien for 
-materials and labor furnished in the con- 
struction of a railway roadbed, it could be 
ascertained that the property sought to be 
charged with a lien was a particular por- 
tion of the roadbed in a certain county 
belonging to the therein named railway 
company, and located “on miles 46 and 47 
of the survey” of said railway company, 
near a given place, the notice was suffi- 
ciently specific to meet the requirements 
of this section. 


The purpose of requiring the lien to be 
filed and an abstract thereof made of rec- 
ord is to impart notice to the owner and 
to subsequent purchasers or lienholders; 
and in order that the purpose may be 
served, it is necessary that the description 
in the lien be sufficient to apprise inter- 
ested parties just what property is sought 
to be charged, although there maybe 
error or mistake in the description of the 
property, if the property can be identified 
by the description given. Johnson v. 
Erickson, 56 M 550, 554, 185 P 1116. 


Id. Where property was described in a 
mechanics’ lien as “that certain frame store 
building erected upon lot 23, block 8, in 
the L. E. Newton second addition to the 
town of Fairview,” there being’ more than 
one L. E. Newton second addition, the 
description is insufficient, and the lien 
invalid. 


The validity of a mechanics’ lien must 
be tested by the description contained in 
it, and it is only in case of ambiguity 
that it may be explained and the property 
identified by oral evidence. Interstate 
Lumber Co. v. Magill-Nevin Plumbing & 
Heating Co., 57 M 334, 188 P 144. 


Where title to the land on which a 
building was constructed with material 
furnished by plaintiff is not in the lienee, 
the lien extends to the building only, and 
in such a case any error or mistake in the 
description of the land in the notice of 
the lien does not affect the validity of the 
lien if the “property,” i. e., the building, 
can be identified. See case as to what 
is a sufficient description. Midland C. & 
L. Co. v. Ferguson et al., 61 M 402, 405, 
202 P 389. 


Courts are reluctant to set aside me- 
chanics’ liens merely because of a loose 
description of the property, and the gen- 
eral rule is that if there be a substantial 
compliance with the statutory provisions 
and there appears enough in the descrip- 
tion to enable one familiar with the local- 
ity to identify the property upon which the 
lien is claimed, it is sufficient, and under 
that rule, held, that a lien filed by an 
oil-well driller in pursuance of section 
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8375, R. C. M. 1921, as amended by Ch. 152, 
Laws of 1923, and this section, was suffi- 
cient. Callender v. Crossfield Oil Syndi- 
cate, 84 M 263, 268, 275 P 273. 
Contention that the complaint in an 
action to foreclose an oil-well material- 
men’s lien under Chapter 152, Laws of 1923, 
as well as the notice of lien, were insuffi- 
cient as to description of the property and 
of the owner of it, held of no merit, this 
section made applicable by the chapter, 
requiring no more than a description by 
which the property may be identified and 
making no provision for a description of 
the owner. Continental Supply Co. v. 
White et al., 92 M 254, 261, 12 P 2d 569. 


Effect of Failure to File Lien Within 
Ninety Days After Material is Furnished 


In an action to foreclose a materialmen’s 
lien on a grain elevator for machinery 
furnished for its equipment, evidence held 
to show that there was a completed sale 
of it more than ninety days prior to the 
day on which the claim of lien was filed, 
and that the contention of plaintiff that 
it was the intention of the parties that 
title should not pass until it had been 
shown that the machinery operated suc- 
cessfully after a thirty days’ trial cannot 
be sustained. Richardson G. S. Co. v. 
Valier Elevator Co., 67 M 227, 232 et seq., 
ip. b 237. 


Effect of Overstatement of Amount 


Under this section, providing that one 
claiming a mechanics’ len must file a 
just and true account of the amount due 
him, but adding that “any error or mistake 
in the account” does not affect the lien, 
held, that in the absence of fraud alleged 
and proved, the bare overstatement of 
the amount due lienor in the lien filed (the 
total amount claimed having been $2,111, 
whereas on the trial to foreclose the lien 
plaintiff conceded that but $1,444 was 
due) did not, in view of the facts, inval- 
idate the lien. Eskestrand v. Wunder, 
94 M 57, 63, 20 P 2d 622. 


Name of Owner Sought to Be Charged 


A notice of a mechanics’ lien elaim 
which instead of setting forth the name 
of the owner of the property sought to be 
charged, stated that the lienor was the 
owner, was fatally defective. Interstate 
Lumber Co. v. Magill-Nevin Plumbing & 
Heating Co., 57 M 334, 188 P 144. 


Sufficiency of Statement as to Work 
Done and Amount 


One desiring to file a mechanics’ lien 
need not classify the character of work 
done, or set out the items of it in the 
account filed with the notice; all that is 
required is an honest statement from 
which it may be understood what amount 
is claimed. Black v. Appolonio, 1 M 342, 
346; Smith v. Sherman Min. Co., 12 M 
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524, 528, 31 P 72; MeIntyre v. MacGinnis, 
41 M 87, 98, 108 P 353. 

A mechanies’ lien statement which 
shows the dates when the work was com- 
menced and completed, the total number 
of days’ work performed, and the amount 
due therefor, is a sufficient account under 
a statute providing that there shall be 
filed by the party claiming a lien “a just 
and true account of the amount due or 
owing after allowing all credits,” without 
stating the items of which the account 
consists, or the nature of the work. Smith 
v. Sherman Min. Co., 12 M 524, 527, 31 P 
72. 

A verified account attached to a me- 
chanics’ lien statement, reciting certain 
items of charges, including labor and ma- 
terial, for excavating a cistern, consti- 
tuted a substantial compliance with this 
section. Neuman v. Grant, 36 M 77, 81, 
92 P 43. 

Though a claimant’s notice of lien fails 
to state under oath that it contains “a 
just and true account of the amount due 
him after allowing all credits,” it is suffi- 
cient where it sets forth the contract be- 
tween the parties, the amount of work 
done, and the materials furnished, in con- 
siderable detail; where it gives the total 
amount of credits or moneys paid thereon, 
and states the balance claimed to be due; 
where it states “that items are correct’: 
where it is signed by the claimant, and 
where it bears a jurat, reciting that it 
was subscribed and sworn to before a 
designated notary public. Mills v. Olsen, 43 
M2 129,133, 115, Pa3d. 

A mechanics’ lien was not void merely 
because the paper was in form an affidavit, 
with an itemized statement attached, in- 
stead of consisting of a statement of the 
account and a description of the property, 
followed by an affidavit. The method pur- 
sued was in substantial compliance with 
the requirements of this section, and there- 
fore sufficient. Wertz v. Lamb, 43 M 477, 
482, 117 P 89. 


Verification 


A verification, attached to a mechanics’ 
lien and executed by the president of a 
corporation in its behalf, stating “that the 
matters and things therein stated are true, 
to the best of his knowledge, information, 
and belief,” is not an affidavit and insuffi- 
cient for the purpose intended. Western 
Plumbing Co. v. Fried, 33 M 7, 9, 81 P 394. 

A writing attached to an intended me- 
chanics’ lien, which contained no jurat or 
other evidence to show that the claimant 
made oath before a person authorized to 
administer oaths, and which did not as- 
sume to verify either the description of 
the property affected or the account, did 
not constitute such an affidavit as is re- 
quired by this section. Crane & Ordway 
Co. v. Baatz, 53 M 438, 444, 1644 P 533. 
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Id. The affidavit to the notice of a 
mechanics’ or materialmen’s lien claim is 
essential, and must go to both the account 
and the description; both the account and 
the description must be verified as the 
statute requires; otherwise, the affidavit 
is insufficient; a mere acknowledgment of 
the execution of the notice is not an affi- 
davit. 


Id. No set form or order is required for 
the component parts of a mechanics’ lien, 
so long as they all appear; but it must be 
observed that the “account” mentioned in 
the statute does not include the descrip- 
tion, and both are separate and distinct 
matters from the affidavit, which must 
verify each one of them. 


Where the statements in an affidavit 
made under this section are in full accord 
with its requirements, and evince a faith- 
ful adherence to all its commands, it is 
sufficient, though obviously made on in- 
formation and belief by the assistant sec- 
retary of the plaintiff corporation. Rogers- 
Templeton Lumber Co. v. Welch, 56 M 321, 
324, 184 P 838. 

The requirement of this section, that a 
mechanics’ lien must be verified as a 
“just and true account of the amount due, 
after allowing all credits,” ete., held to 
have been met by a certification that the 
notice of lien and statement of account 
was true; that the statement contained a 
full and true amount due the lienor, ete., 
after allowing all credits and offsets, 
signed by one of two partners and sworn 
to before a notary public. Leigland v. 
Rundle L. & A. Co., 64 M 154, 208 P 1075. 


Held, that a verification to a mechanics’ 
lien to the effect that affiant, after de- 
posing directly and positively that he had 
read the claim for lien and knew its con- 
tents, that the matters and things therein 
stated were true “as he verily believes,” 
was a sufficient compliance with the pro- 
visions of this section, and not void as 
having been made on information and 
belief. Gregg v. Sigurdson et al., 67 M 
272, 275, 215 P 663. 

Id. Where the sufficiency of the affi- 
davit attached to a mechanics’ lien is ques- 
tioned, one of the tests is whether perjury 
is assignable upon it; if so, it is sufficient. 


What Must Be Shown to Foreclose Lien 


In an action to enforce a mechanics’ 
lien, allegations showing compliance with 
sections similar in substance to the above 
are jurisdictional, and when denied must 
be proven as alleged, in order to authorize 
decree of foreclosure. McGlauflin v. 
Wormser, 28 M 177, 181, 72 P 428. 

Under the rule that it is sufficient if the 
statute giving the right to a mechanics’ 


lien be complied with substantially by the 


lien claimant, a notice of lien which stated 
that a certain sum was due the lienor 
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“after allowing just credits and offsets,” 
instead of using the words of the statute, 
“after allowing all credits,” is sufficient. 
Wertz v. Lamb, 43 M 477, 481, 117 P 89. 


Id. In an action to foreclose a me- 
chanies’ lien, the plaintiff must allege and 
prove that he has complied with the re- 
quirements of this section; but, if the lien 
is sufficient, a reference to it in the com- 
plaint to which it is attached is likewise 
sufficient for the purpose of showing com- 
pliance with the statutory provisions. 

In an action to foreclose a materialmen’s 
lien, the plaintiff must prove, not only 
that the materials were furnished, but also 
that they were used in the construction 
of the building sought to be charged. 
Pittsburgh P. G. Co. v. Culbertson Hotel 
Co., 62 M 605, 609, 205 P 957. 


When Material is ‘Furnished’ 


Where machinery was shipped from New 
York on June 6, and reached its destina- 
tion in this state on June 18, and a claim 
therefor filed September 14, it was held 
that, although the material had been 
“furnished,” the claim for a lien was not 
filed in time to comply with the law. Mce- 


8341. 
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Ewen vy. Union Bank & Trust Co., 35 M 
470, 474, 90 P 359. 


- Where an order for machinery to be 
shipped f. o. b. their place of shipment 
is accepted by the seller and they are so 
shipped “net 30 days 2%-10,” the bill of 
lading or invoice being sent to the buyer, 
the sale is complete as of the day of ship- 
ment and the machinery is “furnished” 
within the meaning of the mechanics’ lien 
statute (this section), requiring the filing 
of claim of liens within ninety days after 
the material or machinery has been fur- 
nished. Richardson G. 8. Co. v. Valier 
Elevator Co., 67 M 227, 232 et seq., 215 P 
yy 


References 


Cited or applied as section 2131, Code of 
Civil Procedure, before amendment, in Big 
Blackfoot v. Blue Bird Min. Co., 19 M 
454, 460, 48 P 778; Cook v. Gallatin R. R. 
Co., 28 M 340, 355, 72 P 678; Williard et 
al. v.. Federal Surety Co., 91 M 465, 472, 
8 P 2d 633; Fisk Tire Co. v. Lanstrum et 
al., 96 M 279, 281, 30 P 2d 84; Blose v. 
Havre Oil & Gas Co., 96 M 450, 460, 31 P 
2d 738. 


Duty of county clerk. The county clerk must indorse upon 


every lien the day of its filing, and make an abstract thereof in a book by 
him to be kept for that purpose, and properly indexed, containing the date 
of the filing, the name of the person holding the lien, the amount thereof, 
the name of the person against whose property the lien is filed, and the 
description of the property to be charged with same. 


History: En. Sec. 7, p. 333, Bannack 
Stat.; re-en. Sec. 7, p. 510, Cod. Stat. 1871; 
amd. Sec. 2, p. 84, L. 1874; re-en. Sec. 826, 
5th Div. Rev. Stat. 1879; re-en. Sec. 1373, 
5th Div. Comp. Stat. 1887; amd. Sec. 2132, 
C. Civ. Proc. 1895; re-en. Sec. 7292, Rev. C. 
1907; re-en. Sec. 8341, R. C. M. 1921. 


Name of Person Against Whose Prop- 
erty the Lien is Filed 


A recorded lien claim for materials fur- 
nished in the construction of a building, 
which fails to state the name of the owner 
or person whose interest is sought to be 
charged, is fatally defective. Missoula 
Mercantile Co. v. O’Donnell, 24 M 65, 73, 
60 P 594, 991. ' 


The mention of the record owner in the 
lien claim is not sufficient when he is not 
the person for whose use or benefit the 
property, building, or improvement is con- 
structed, repaired, or altered. Missoula 
Mercantile Co, v. O’Donnell, 24 M 65, 78, 


60 P 594, 991; Blose v. Havre Oil & Gas 
Co., 96 M 450, 460, 31 P 2d 738. 

The filing of a notice of lien on the 
property of the Yellowstone Park Railway 
Company and the Yellowstone Park Rail- 
road Company will not warrant interven- 
tion in a mechanies’ lien foreclosure against 
the Gallatin Railroad Company, though the 
complaint in intervention alleges, on in- 
formation and belief, that the corporations 
are substantially the same. Merely a 
money demand in a mechanics’ lien fore- 
closure will not warrant intervention 
therein, though plaintiffs consent thereto. 
Cook v. Gallatin R. R. Co., 28 M 340, 356, 
72 ¥3018, 


References 


Cited or applied as section 7292, Revised 
Codes, in Merges v. Altenbrand, 45 M 355, 
364, 123 P 21; Johnson v. Erickson, 56 M 
550, 553, 185 P 1116; Continental Supply 
Co. v. White et al., 92 M 254, 260, 12 P 2d 
569, : 


8342. What property affected. The lien given extends to the lot or 
land upon which any such building, improvement, or structure is situated, 
to the extent of one acre, if outside of any town or city, or if withm any 
town or city, then to the extent of the whole lot or lots upon which the 
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same is situated, if the land belonged to the person who caused said 
building to be constructed, altered, or repaired; but if such person owned 
less than a fee-simple estate in such land, then only his interest therein is 
subject to such lien; all liens for any work or labor done or materials 
furnished upon the same premises, which shall be filed within thirty days 
after the filing of the first lien on such premises, shall entitle the holders 
thereof to share equally pro rata, according to the amount of their 
respective liens, in the proceeds arising from the sale of such premises 
upon the foreclosure of such liens. If, after the expiration of thirty days, 
other liens are filed against such premises, then all liens filed within sixty 
days after the filing of such subsequent lien are liens of the second class, 
and share pro rata in any proceeds arising from the sale of the said 
premises which may remain after all liens of the first class have been paid. 
The liens for work or labor done, or material furnished, as specified in 
this chapter, shall be prior to and have precedence over any mortgage, 
encumbrance, or other lien made subsequent to the commencement of work 
on any contract for the erection of such building, structure, or other 


improvement. 


History: Ap. p. Secs. 8 and 9, p. 334, 
Bannack Stat.; re-en. Secs. 8 and 9, p. 511, 
Cod. Stat. 1871; amd. Secs. 1 and 2, p. 
238, L. 1877; re-en. Sec. 827, 5th Div. Rev. 
Stat. 1879; amd. Sec. 1374, 5th Div. Comp. 
Stat. 1887; amd. Sec. 2, p. 71; Bx. L. 1887; 
en. Sec. 2133, C. Civ. Proc. 1895; re-en. Sec. 
7293, Rev. C. 1907; re-en. Sec. 8342, 
R. C. M. 1921. Cal. C. Civ. Proc. Sec. 1185. 


Extent of Lien 


While a mechanic’s or materialman’s lien 
extends primarily to the building, if the 
land upon which it is erected “belongs” 
to (this section), i. e., is the property of, 
the person who causes the building to be 
constructed, the lien extends also to the 
land; but if the owner of the building loses 
title to the land, or if it is encumbered 
when work commences under the building 
contract, then the lien attaches to the 
building only. Louis v. Theatorium Co. 
et al., 69 M 50, 55 et seq., 222 P 1062. 


Not Applicable to Mining Claims 


The provision of this section, limiting 
the operation of a mechanic’s lien, does 
not apply to mining claims. A lien upon 
such property extends to the whole claim. 
Smith v. Sherman Min. Co., 12 M 524, 529, 
31 P 72; MeIntyre v. MacGinnis, 41 M 
87, 96, 108 P 353; Dean v. Stewart, 49 M 
506, 515, 143 P 966. See also Big Black- 
foot v. Blue Bird Min. Co., 19 M 454, 458, 
48 P.778. 


Precedence of Lien 
Mortgage 

Where a mortgage was executed subse- 
quent to the furnishing of materials and 
labor, for which a lien was claimed on the 
mortgaged property, the mortgagee, by 
purchase of the property on foreclosure of 


Over Subsequent 


the mortgage, did not become a bona fide 
purchaser, but was substituted only to the 
rights of the mortgagor, and took the 
property subject to the mechanie’s lien. 
Western Iron Works v. Montana P. & P. 
Co., 30 M 550, 561, 77 P 413. 


Right to Remove Building on Lien Fore- 
closure 


Where land is mortgaged at the time of 
the erection of a building or other im- 
provement thereon, a,mechanic’s or ma- 
terialman’s lien attaches only to the build- 
ing or improvement, and on lien foreclosure 
sale the purchaser has the right to remove 
the strueture from the land. Interstate 
Lumber Co. v. Rider et al., 93 M 489, 492 
et seq., 19 P 2d 644. 


What May be Removed From Premises 
When Lienor Loses Title 


The lien of a mechanic for material or 
labor furnished at the request of a lessee 
who afterwards forfeited his lease em- 
braces only such improvements as the 
lessee himself might have removed during 
his lease, and does not include a doorway 
cut between two buildings, paper-hanging, 
or other improvements which cannot be 
removed without injury to the freehold. 
Stenberg v. Liennemann, 20 M 457, 460, 
52 P 84, 


When Owner of Realty Liable 


To render the owner of realty liable to 
a materialman’s lien, the lien must rest 
upon a contract debt incurred either di- 
rectly or indirectly, unless he chooses to 
ratify what was done or in some manner 
estops himself from questioning the lien; 


-the mere fact that the material furnished 


enhances the value of the property being 
insufficient to establish liability. Dewey 
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Lumber Co. v. MeQuirk et al., 96 M 294, 
298, 30 P 2d 475. 

References 

Cited or applied as sections 2133, Code 
of Civil Procedure, in Missoula Mercantile 
Co. v. O’Donnell, 24 M 65, 77, 60 P 594, 
991; as section 7293, Revised Codes, in 
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Stritzel-Spaberg Lumber Co. v. Edwards, 
50 M 49, 52, 144 P 722; Midland C. & L. 
Co. v. Ferguson et al., 61 M 402, 405, 202 
P 389; Continental Supply Co. v. White 
et al., 92 M 254, 259 et seq., 12 P 2d 569; 
Arnold et al. v. Genzberger et al., 96 M 
358, 385, 31 P 2d 396. 


8343. Leasehold interest—how affected. When the interest in the 


land, building, structure, or other improvement is a leasehold interest, 
the forfeiture of such lease does not forfeit or impair such liens so far 
as concerns the buildings, structures, and improvements put thereon by 
the persons charged with such lien, but the same may be sold to satisfy 
said lien, and may be removed within twenty days after the sale thereof 


by the purchaser. 

History: En. Sec. 9, p. 334, Bannack 
Stat.; re-en. Sec. 9, p. 511, Cod. Stat. 1871; 
re-en. Sec. 828, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1375, 5th Div. Comp. Stat. 1887; 
amd. Sec. 2134, C. Civ. Proc. 1895; re-en. 
Sec. 7294, Rev. C. 1907; re-en. Sec. 8343, 
R. C. M. 1921. 


Effect of Forfeiture of Lease of Oil Well 


The forfeiture of the contract between 
defendant and the syndicate would termi- 
nate the rights of plaintiff and intervener 
in and to the lease-hold, and the oil wells, 
fixtures, ete., except “the material and sup- 
plies so furnished” by plaintiff in drilling 
well No. 4, or the material furnished by 
intervener. Callender v. Crossfield Oil 
Syndicate, 84 M 263, 274, 275 P 273. 


Extent of Lien 


A heating plant and connecting pipes 
installed in a green-house constructed by 
a mechanics’ lien claimant were fixtures 
and subject to removal as a part of the 
structure caused to be erected by a lessee 
of the land, the lien under this section ex- 
tending in such a case to the entire build- 
ing and improvements added by the lessee 
to the lessor’s land. Bartholomew v. James 
et al., 76 M 359, 246 P 771. 


Right of Lienor to Remove Fixtures 


The provision of a statute that, where 
the interest owned in land by the proprie- 
tor of a building to which a lien has at- 
tached is only a leasehold, the building 


8344. Priority of lien over mortgage or other liens. 


may be sold and removed, is paramount 
to the provision of a mining lease to the 
effect that all improvements placed on the 
premises by the lessee should become the 
property of the lessor as soon as placed on 
the mine and remain a part thereof, and 
such lease will be presumed to have been 
made in contemplation of the statute. 
Montana L. & M. Co. v. Mining Co., 15 M 
20, 25, 37 P 897. 

Where the vendee of a dwelling-house 
under a conditional contract of sale made 
extensive improvements which became an 
integral part of the structure and could 
not be removed without practically de- 
stroying the house itself, the provision of 
this section authorizing their sale and 
removal by the holder of a materialmen’s 
lien, upon default of the conditional buyer, 
does not apply. Dewey Lumber Co. v. 
MecQuirk et al., 96 M 294, 298 et seq., 30 
P 2d 475. 


References 


Cited or applied as section 2134, Code 
of Civil Procedure, in Stenberg v. Lienne- 
mann, 20 M 457, 460, 52 P 84; Missoula 
Mercantile Co. v. O’Donnell, 24 M 65, 77, 
60 P 594, 991; as section 7294, Revised 
Codes, in Stritzel-Spaberg Lumber Co. v. 
Edwards, 50 M 49, 54, 144 P 722; Midland 
C. & L. Co. v. Ferguson et al., 61 M 402, 
405, 202 P 389; Louis v. Theatorium Co. 
et al., 69 M 50, 56, 222 P 1062; Williard 
et al. v. Federal Surety Co., 91 M 465, 472, 
8 P 2d 633. 


The hens attach 


to the buildings, structures, or improvements for which they were furnished 
or the work was done in preference to any prior lien, encumbrance, or 
mortgage upon the land upon which said buildings, structures, or improve- 
ments are erected; and any person enforcing such lien may sell the same 
under execution, and the purchaser may remove the property sold within a 


reasonable time thereafter. 


History: En. Sec. 10, p. 334, Bannack 
Stat.; re-en. Sec. 10, p. 511, Cod. Stat. 1871; 


5th Div. Comp. Stat. 1887; amd. Sec. 2135, 
C. Civ. Proc. 1895; re-en. Sec. 7295, Rev. 
amd. Sec. 3, p. 238, L. 1877; amd. Sec. 829, C. 1907; re-en. Sec. 8344, R. C. M. 1921. 
5th Div. Rev. Stat. 1879; amd. Sec. 1376, Cal. C. Civ. Proc. Sec. 1186. — 
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Lien Preferred to Prior Mortgage on 
Land 


This provision subjects the improve- 
ments to the claim of the lenor to secure 
payment for the labor or material used in 
the erection of the improvement, by right 
superior to that of the prior mortgagee. 
Opera House Co. v. Maguire, 14 M 558, 562, 
37 P 607; Johnson v. Puritan Min. Co., 19 
M 30, 40, 47 P 337. 


A purchaser, who is in possession of 
premises under a sale upon the foreclosure 
of his lien, is entitled, as against the 
holder of a mortgage having priority to 
his lien as to the land, to remain in pos- 
session of the premises until the fore- 
closure of the mortgage, without losing his 
right to remove the buildings. Opera 
_ House Co. v. Maguire, 14 M 558, 562, 37 
P 607. 

The lien of a mechanic as to the im- 
provement is superior to a prior mort- 
gage on the land, but as to the land itself 
the prior mortgage maintains precedence, 
and where a lien claimant has not erected 
a building or placed such an improvement 
upon a mining claim as is susceptible of 
severance or removal, his lien must yield 
to a prior mortgage upon the premises. 
Johnson v. Puritan Min. Co., 19 M 30, 39, 
47 P 337. 


Right to Remove Buildings 
Where the judgment in a materialmen’s 


8345. Practice provisions applicable. 


MECHANICS’ LIENS 


Ch. 187 


foreclosure proceeding establishes the lien 
on the building alone, separate from the 
land, and orders it. sold, the purchaser 
thereof has a right to remove it within | 
the time allowed by this section. Wyman 
v. Hall et al., 84 M 571, 577, 276 P 944. 


Where land is mortgaged at the time of 
the erection of a building or other im- 
provement thereon, a mechanics’ or ma- 
terialmen’s lien attaches only to the build- 
ing or improvement, and on lien foreclosure 
sale the purchaser has the right to remove 
the structure from the land. Interstate 
Lumber Co. v. Rider et al., 93 M 489, 492 
et seq., 19 P 2d 644. 


Waiver of Forfeiture of Right 


While failure of the purchaser of a 
building at a lien foreclosure sale to re- 
move it from the land within a reasonable 
time will operate as a waiver or forfeiture 
of the right, the question of waiver or 
forfeiture cannot be considered unless 
pleaded. Midland C. & L. Co. v. Ferguson 
et al., 61 M 402, 407, 202 P 389. 


References 


Cited or applied as section 2135, Code 
of Civil Procedure, in Missoula Mercantile 
Co. v. O’Donnell, 24 M 65, 77, 60 P 594, 
991; as section 7295, Revised Codes, in 
Stritzel-Spaberg Lumber Co. v. Edwards, 
50 M 49, 54, 144 P 722; Louis v. Theatorium 
Co. et al., 69 M 50, 55 et seq., 222 P 1062. 


Except as otherwise provided in 


this chapter, the provisions of the Code of Civil Procedure are applicable 
to and constitute the rules of practice in the proceedings mentioned in this 


chapter. 

History: En. Sec. 2136, C. Civ. Proc. 
1895; re-en. Sec. 7296, Rev. C. 1907; re-en. 
Sec. 8345, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1198. 


8346. Same relative to new trials. 


References 


Continental Supply Co. v. White et al., 
92 M 254, 268, 12 P 2d 569. 


The provisions of the Code of 


Civil Procedure relative to new trials and appeals, except in so far as they ~ 
are inconsistent with the provisions of this chapter, apply to the proceedings 


mentioned in this chapter. 


History: En. Sec. 2137, C. Civ. Proc. 1895; re-en. Sec. 7297, Rev. C. 1907; re-en. Sec. 


8346, R. C. M. 1921. 


8347. All persons interested may be made parties. 


Cal. C. Civ. Proc. Sec. 1199. 


All persons inter- 


ested in the matter in controversy, or in property charged with the lien, 
or having liens thereon, may be made parties. 


History: En. Sec. 2138, C. Civ. Proc. 
1895; re-en. Sec. 7298, Rev. C. 1907; re-en. 
Sec. 8347, R. C. M. 1921. 

Operation and Effect 

The naming of persons in the complaint 
to enforce the lien does not make them 


parties unless they are within the rule de- - 


fining necessary parties. Missoula Mer- 
cantile Co. v. O’Donnell, 24 M 65, 74, 60 P 


594, 991. 


An execution creditor of an _ oil-well 
operator who on judicial sale had bought 
casing furnished by plaintiff lienholder 
after the lien claim had been filed was 
a proper party defendant in the action 
to foreclose the lien. Continental Supply 
Co. v. White et al., 92 M 254, 260, 12 P 
2d 569. 
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Ch. 187, 188 8348-8351 


8348. Limitation of actions. All actions under this chapter must be 
commenced within two years from the date of the filing of the lien. 


History: En. Sec. 2139, C. Civ. Proc. 1895; re-en. Sec. 7299, Rev. C. 1907; amd. Sec. 1, 
Ch. 127, L. 1921; re-en. Sec. 8348, R. C. M. 1921. 


8349. Who deemed owners. Every person, including guardians of 
minors, married women, and any company, association, or corporation not 
tenants or lessees, for whose use, benefit, or enjoyment any property, 
building, structure, or improvement mentioned in this chapter is constructed, 
repaired, or altered, is deemed the owner thereof for the purposes of this 


chapter. , 


History: En. Sec. 1387, 5th Div. Comp. 
Stat. 1887; amd. Sec. 3, p. 72, Ex. L. 1887; 
amd. Sec. 2140, C. Civ. Proc. 1895; re-en. 
Sec. 7300, Rev. C. 1907; re-en. Sec. 8349, 
R. 0. M. 1921, 


Operation and Effect 


The interests of the owners of a mine 
held not subject to a lien for labor and 
materials procured by a tenant in his op- 
erations on the mine. Block v. Murray, 
12 M 545, 548, 31 P 550. See Montana 
L. & M. Co., v. Mining Co., 15 M 20, 23, 
37, P 897, and Pelton v. Minah Con. Min. 
Co., 11 M 281, 28 P 310. 

Under the statutes of this state, the 
name of the “owner” required to be men- 
tioned in the lien claim is the name of 
the owner of the interest to be affected 


by, or charged with, the lien, and the 
mention of the record owner is not suffi- 
cient when he is not the person for whose 
use or benefit the property, building, or 
improvement is constructed, repaired or 
altered. Missoula Mercantile Co. v. O’- 
Donnell, 24 M 65, 78, 60 P 594, 991. 

One purchasing real property under a 
conditional sale contract providing that 
in case of default in the matter of pay- 
ment of taxes or assessments against the 
property or in any of the deferred pay- 
ments, the vendor could declare the con- 
tract at an end and retain all payments 
theretofore made, was. not an “owner” 
within the meaning of the mechanics’ or 
materialmen’s lien Act. Dewey Lumber 
Co. v. MeQuirk et al., 96 M 294, 301, 30 P 
2d 475. 


8350. Satisfaction of lien. Whenever any indebtedness which is a 
lien upon any such real estate, structure, building, or other improvement 
is paid and satisfied, it is the duty of the creditors to acknowledge satis- 
faction thereof as in case of a mortgage; and if any ereditor fail to 
acknowledge satisfaction, as aforesaid, he is liable to any person injured 
by such failure to the amount of such injury and the costs of action. 


History: En. Sec. 841, 5th Div. Rev. References 
Stat. 1879; re-en. Sec. 1385, 5th Div. Comp. ; : : : ’ 
Bide 18875 ama Sectoid 10 Of Uiviv Prod. W/o es : ey ABP ed. 88 Beet SL Revized 
1895; re-en. Sec. 7301, Rev. C. 1907; re-en. 40 M541 55] 107 P 898. ” 
Sec. 8350, R. C. M. 1921. 5 a | 


CHAPTER 188 
LIENS FOR SALARIES AND WAGES 


Section 8351. Preferred creditors when assigment of property is made. 


8352. Allowance of attorney’s fees. 

8353. Priority of wages in case of death of employer. 
8354. Same, in cases of execution or attachment. 
8355. Service of notice. 

8356. Proceeding if claim disputed. 

8357. Original action cannot be dismissed. 

8358. Mortgages, etc., not affected. 


8351. Preferred creditors when assignment of property is made. In all 
assignments of property made by any person to trustees or assignees on 
account of the inability of the person, at the time of the assignment, to pay 
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8351 
‘Amended 
IS.L.. "43 ¢. 109 
Sec. 1 p. 187 
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8352, 8353 
his debts, or in proceedings of insolvency, the wages of the miners, 
mechanics, salesmen, servants, clerks, or the laborers employed by such 
person, to the amount of two hundred dollars each, and for services 
rendered within sixty days previously, are preferred claims, and must be 
paid by such trustees or assignees before any other creditor or creditors 


of the assignor. 


History: Ap. p. Sec. 2050, 5th Div. 
Comp. Stat. 1887; amd. Sec. 2150, C. Civ. 
Proc. 1895; re-en. Sec. 7302, Rev. C. 1907; 
re-en. Sec. 8351, R. C. M. 1921. Cal. C. Civ. 
Proc. Sec. 1204. 


Operation and Hffect 


It is no objection to a complaint in an 
action by a laborer to enforce his claim 
that it alleges an assignment to a creditor 
directly for his sole benefit, and not as 
a trustee or for the benefit of creditors. 
Flanders v. Murphy, 10 M 398, 400, 25 
P 1052; Marshall v. Livingston Nat. Bank, 
11 M 351, 364, 28 P 312. 


Where the effect of an instrument con- 
veying personal property is a transfer of 
a debtor’s property to a creditor, with 
power to make an immediate sale of the 
same and render the overplus, after satis- 
fying the debt therein described, to the 
debtor, which debt is made to be due at 
once, the transaction, though under the 
name and in the form of a chattel mort- 
gage, will be regarded as an assignment 
and within the operation of a statute mak- 
ing the wages of an employee of the as- 
signor a preferred claim where the services 
were rendered within sixty days imme- 
diately preceding such assignment. Mar- 


8352. Allowance of attorney’s fees. 


shall v. Livingston Nat. Bank, 11 M 351, 
361, 28 P 312. 


Where there is no evidence in the record, 
and the findings of the court bring the 
plaintiff within the operation of the stat- 
ute known as the “Wageworkers’ Law,” 
a judgment for plaintiff against an as- 
signee for the benefit of creditors will be 
affirmed on the authority of Flanders v. 
Murphy, 10 M 398, 25 P 1052, and Marshall 
v. Livingston Nat. Bank, 11 M 351, 28 P 
312. Knatz v. Wise, 16 M 555, 557, 41 
P 710. 


After a wage-earner has once established 
his right to preference payment for wages 
earned within the period of sixty days 
immediately preceding a levy upon the 
property of his employer, by giving the 
notice provided for by the Wageworkers’ 
Law (Sees. 8351-8358, R. C. M. 1921), he 
may assign his claim; the assignment car- 
ries with it the lien as an incident, and 
the assignee is therefore entitled to bring 
suit thereon. Thompson v. Twodot Ferti- 
lizer Co. et al., 71 M 486, 490 et seq., 230 
P 588. 


References 


McBride v. School District No. 2, 88 M 
110, 117, 290 P 252. 


In an action to establish a claim 


for salary or wages under the provisions of this chapter, the court must 
allow as costs a reasonable attorney’s fee to each claimant who establishes 
his claim, or to the defendant if such claim be not established. 

History: En. Sec. 1, Ch. 17, L. 1915; re-en. Sec. 8352, R. C. M. 1921. 


8353. Priority of wages in case of death of employer. 


In case of the 


death of any employer, the wages of each miner, mechanic, salesman, 
clerk, servant, and laborer for services rendered within sixty days next 
preceding the death of the employer, not exceeding two hundred dollars, 
rank in priority next after the funeral expenses, expenses of the last 
sickness, the charges and expenses of administering upon the estate, and 
the allowance to the widow and infant children, and must be paid before 
other claims against the estate of the deceased person. 


History: En. Sec. 2051, 5th Div. Comp. References 
Stat. 1887; re-en. Sec. 2151, C. Civ. Proc. 
1896; xe-on. Sec.’ 7303, Bey. 0. 1907; teen. | eaan sO) eons se ee ae 


Sec. 8353, R. C. M. 1921. Cal. C. Civ. Proc. 


Sec. 1205. 


8354. Same, in cases of execution or attachment. In case of executions, 
attachments, and writs of similar nature, issued against any person, except 
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for claims for labor done, any miners, mechanics, salesmen, servants, 
clerks, or laborers, who have claims against the defendant for labor done, 
may give notice of their claims and the amount thereof, sworn to by the 
person making the claim, to the parties plaintiff and defendant to the 
action in which such execution, attachment, or other writ has been issued, 
and upon the officer executing the same: Service of notice herein required 
may be made upon the officer charged with the execution of such writ in 
one or more eases that may be pending against such person, who shall 
forthwith serve such notice and claim, by copy, upon the said parties, 
plaintiff and defendant, if found in the county where such action is 
pending, or upon their respective attorneys employed in such ease or 
cases pending. 


History: En. Sec. 2052, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 2152, C. Civ. Proc. 
1895; re-en. Sec. 7304, Rev. C. 1907; re-en. 
Sec. 8354, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1206. 

Operation and Effect 

Claimant should establish the whole of 
his claim, though he can be declared en- 
titled to a lien for only so much of it as 
accrued within sixty days next preceding 


the levy of the writ, not exceeding two 
hundred dollars. Shea v. Regan, 29 M 308, 
314, 74 P 737. 


Id. An action by a claimant to estab- 
lish his claim for services, in so far as it 
seeks to establish and foreclose a lien on 
the debtor’s attached property, is a pro- 
ceeding equitable in its nature, and not 
within the jurisdiction of a justice of 
the peace. 


8355. Service of notice. The officer serving said notice and claim. 
shall forthwith, after such service of the same, make return thereof, | 


showing such service, where and how made. Service may be made in 
any case at any time before the actual sale of the property levied upon 
in such pending action, and unless such claim is disputed by the debtor 
or a creditor or party plaintiff, such officer must pay such person out of 
the proceeds of the sale the amount he is entitled to receive for services 
rendered within the sixty days next preceding the levy of the writ, not 
exceeding two hundred dollars. If any or all of the claims so presented, 
and claiming preference under this chapter, are disputed by either the 
debtor or a creditor, the person presenting the same must commence an 
action within ten days after notice of such dispute is served upon such 
claimant, as provided for in the next section, for the recovery thereof; 
and the officer must retain possession of so much of the proceeds of the 
sale as may be necessary to satisfy such claim and costs until the final 
determination of such action; and in case judgment be had, the costs are 
a preferred claim, which may include a reasonable attorney’s fee. 


History: En. Sec. 2052, 5th Div. Comp. vene. Shea v. Regan, 29 M 308, 314, 74 


Stat. 1887; amd. Sec. 2153, C. Civ. Proc. 
1895; re-en. Sec. 7305, Rev. C. 1907; re-en. 
Sec. 8355, R. C. M. 1921. 


Operation and Effect 


Where the claimant commences an ac- 
tion to establish a disputed claim, neither 
the sheriff holding the attached property 
nor the attaching creditor is a necessary 
or proper party to such action, though the 
latter may, if he deem it advisable, inter- 


bray e 

Id. Where a claimant fails to com- 
mence an action against his debtor within 
ten days after the date of the notice 
that his claim was disputed, he waives his 
right to a lien. 


References 


Thompson v. Twodot Fertilizer Co. et al., 
71M 486, 491, 230 P 588. 
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8358 
Amended 
S.L. 743 c. 109 


Sec. 5 p. 189 | 
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8356. Proceeding if claim disputed. The debtor or creditor intending 
to dispute any claim presented under the provisions of the last section 
shall, within ten days after receiving notice of such claim, serve upon the 
elaimant and officer holding such execution, attachment, or other writ, a 
statement in writing, verified by the oath of the debtor or person disputing © 
such claim for services, setting forth that no part of said claim, not 
exceeding a sum specified, is justly due from the debtor to the claimant 
for services rendered within the sixty days next preceding the levy of 
the execution, attachment, or other writ, as the case may be. If the 
claimant bring suit on a claim which is disputed in part only, and fail 
to recover a sum exceeding that which was admitted to be due, he shall 
not recover costs, but costs shall be adjudged against him; and where 
such claimant fails to bring suit upon his claim, which is disputed in 
part only, he shall be deemed to have waived that portion of his claim 
disputed. | 


History: En. Sec. 2053, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 2154, C. Civ. Proc. 


References 
Cited or applied as section 2154, Code 


1895; re-en. Sec. 7306, Rev. C. 1907; re-en. 
Sec. 8356, R. C. M. 1921. Cal. C. Civ. Proc. 
Sec. 1207. 


of Civil Procedure, in Shea v. Regan, 29 M 
308, 313, 74 P 737; Thompson v. Twodot 
Fertilizer Co. et al., 71 M 486, 491, 230 


P 588. 


8357. Original action cannot be dismissed. Persons having the pre- 
ferred claims mentioned in this chapter are entitled to a lien upon the 
property attached or levied upon, and if said claims are not disputed, or if 
a judgment is recovered for the same, the officer must pay such claims out 
of the property, and the original action cannot be dismissed without the 
consent of the owners of such preferred claims. 


History: En. Sec. 2155, C. Civ. Proc. References ) 
1895; re-en. Sec. 7307, Rev. C. 1907; re-en. Cited or applied as section 2155, Code 
Sec. 8357, R. C. M. 1921. of Civil Procedure, in Shea v. Regan, 29 
M 308, 313, 74 P 737; Thompson v. Twodot 
Fertilizer Co. et al., 71 M 486, 491, 230 
P 588. 


8358. Mortgages, etc., not affected. Nothing in this chapter shall be 
construed so as to affect any lien, encumbrance, or mortgage held by any 
ereditor of such employer prior to said sixty days. 


History: En. Sec. 2054, 5th Div. Comp. Stat. 1887; re-en. Sec. 2156, C. Civ. Proc. 1895; 
re-en. Sec. 7308, Rev. C. 1907; re-en. Sec. 8358, R. C. M. 1921. 


CHAPTER 189 
LIENS UPON CROPS FOR SEED GRAIN AND HAIL INSURANCE 


Section 8359. 
8360. 
8361. 
8362. 
8363. 
8364. 
8365. 


Lien upon crops for seed or for funds to purchase seed. 
Filing statement of lien in office of county clerk and recorder. 
Priority of lien. 

Acknowledgment of satisfaction of lien. 

Hail insurance lien on crop. 

Same—filing notice of lien. 

Satisfaction of lien. 


8359. Lien upon crops for seed or for funds to purchase seed. Any 
person, company, association, or corporation, who shall furnish to another 
seed to be sown or planted, or funds or means with which to purchase 
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such seed to be sown or planted, or to be used in the production or 
eultivation of a crop or crops on the lands owned or contracted to be 
purchased, used, leased, occupied, or rented by him, or held under govern- 
ment entry, shall, upon filing the statement provided for in the next 
section, have a lien not exceeding the purchase price of seven hundred 
bushels upon the crop produced from the seed or grain so furnished, or 
any part thereof, and, upon the seed or grain threshed from such crop, to 
secure the payment of the amount or the value of the seed or grain so 
furnished, or the funds or means advanced to purchase the same. 


History: En. Sec. 1, Ch. 23, L. 1915; 
amd. Sec. 1, Ch. 15, Ex. L. 1918; re-en. Sec. 
8359, R. C. M. 1921. 


Verification 


Held in view of this section providing 
that a corporation may perfect a seed lien, 
the statute, however, not specifying the 
manner in which the statement of lien 


shall be verified nor by whom in the 
event the claimant is a corporation, and 
in view of the fact that a corporation 
can only act through its officer, that an 
affidavit attached to such a lien claim 
signed First National Bank of Savage, by 
its president and cashier was sufficient. 
Thedin et al. v. First Nat. Bank, 67 M 65, 
69, 214 P 956. 


8360. Filing statement of lien in office of county clerk and recorder. 
Any person who is entitled to a lien under this act shall, within thirty 
days after the seed or grain is furnished, or the funds, means, or moneys 
advanced therefor, file in the office of the county clerk and recorder of 
the county in which such seed or grain is to be planted or used, a state- 
ment in writing, verified under oath, showing the kind and quantity of 
the seed or grain furnished, its value, or the amount of the funds or money 
advanced to pay therefor, the name of the person or persons to whom 
furnished, and a description of the land and of each tract of land upon 
which the same is to be or has been planted, or sown, or used in the 
production of a crop or crops. Unless the person entitled to such lien shall 
file such statement within the time aforesaid, he shall be deemed to have 
waived the right thereto. 


History: En. Sec. 2, Ch. 23, L. 1915; 
amd. Sec. 2, Ch. 15, Ex. L. 1918; re-en. Sec. 
8360, R. C. M. 1921. 65, 70, 214 P 956. 


8361. Priority of lien. The lien provided by this act shall, as to the 
crop covered thereby, have priority over all other liens and encumbrances 
thereon. 


References 
Thedin et al. v. First Nat. Bank, 67 M 


History: En. Sec. 3, Ch. 23, L. 1915; 
re-en. Sec. 3, Ch. 15, Ex. L. 1918; re-en. 
Sec. 8361, R. C. M. 1921. 


References 


Thedin et al. v. First Nat. Bank, 67 M 
65, 69, 214 P 956. 


8362. Acknowledgment of satisfaction of lien. Whenever the indebted- 
ness which is a lien upon such grain or other crops is paid and satisfied, 
it is the duty of the lienor to acknowledge satisfaction thereof as in the 
ease of a chattel mortgage, and to discharge the said lien of record; and 
if any lienor fails to acknowledge satisfaction and discharge of said lien 
as aforesaid, he is hable to any person injured thereby in the amount of 
such injury and the costs of the action. 

History: En. Sec. 4, Ch. 15, Ex. L. 1918; re-en. Sec. 8362, R. C. M. 1921. 


8363. Hail insurance lien on crop. Any person, company, association, 
or corporation who shall furnish to another hail insurance for the purpose 
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of protecting the said party’s crop from damage by hail during the hail 
season of the then growing or seeded crop, whether the said crop or crops 
be on the land owned or contracted to be purchased, used, leased, occupied, 
or rented by the said insured or held under government entry, shall, upon 
filing the statement provided for in the next section, have a lien subject 
to any seed lien that may then or thereafter be placed on record against 
the said crop for the amount due the said person, company, association, 
or corporation furnishing the hail insurance from the said insured so 
protected, whether it be on a note given, open account, or assessment, 
due or to become due, for the current year’s protection, upon the erop 
produced on the said land so protected or any part thereof, and upon the 
seed or grain threshed from such crop to secure the payment of the 
amount due or the assessment levied against the said insured for the said 
insurance provided. . 
History: En. Sec. 1, Ch. 223, L. 1921; re-en. Sec. 8363, R. C. M. 1921. 


8364. Same—filing notice of lien. Any person who is entitled to a 
lien under this act shall, within thirty days after the said insurance is 
issued, file in the office of the county clerk and recorder of the county 
in which the crop so insured is located a statement in writing verified 
under oath giving the description of the land upon which the crop is 
planted, together with the kind of crop insured; provided, that with a 
mutual company it may file a lien for the largest amount that may 
become due under its assessment power, and in the event that the amount 
assessed shall not be as large as the amount of the lien claimed, then the 
amount assessed and due shall be the amount the mutual insurance com- 
pany shall be entitled to under its lien. Unless the person, company, 
association, or corporation entitled to such a lien shall file such statement 
. within the time aforesaid, he or it shall be deemed to have waived the 
right thereto. 

History: En. Sec. 2, Ch. 223, L.-1921; re-en. Sec. 8364, R. C. M. 1921. 


8365. Satisfaction of lien. Whenever the indebtedness, which is a lien 
upon such grain or other crops, is paid or satisfied on or before November 
1 of the then current year, it is the duty of the lienor to acknowledge 
satisfaction thereof, as in the case of a chattel mortgage, within twenty 
days after receiving payment, and to discharge the said lien of record, 
and if any lienor fails to acknowledge satisfaction and discharge of said 
lien as aforesaid he is liable to any person injured thereby in the amount 
of such injury and the costs of action. If any hail lien is not satisfied 
on or before the first day of March of the next succeeding year after the 
insurance was carried on the crop, the same shall be deemed satisfied 
and released of record. 3 

History: En. Sec. 3, Ch. 223, L. 1921; re-en. Sec. 8365, R. C. M. 1921. 


CHAPTER 190 
THRESHERMEN’S LIENS 


Section 8366. Liens of threshermen and owners of combine harvester and thresher 
upon grain or crops. 
8367. Claim of lien, when, where and how filed, service of notice. 
8368. Indorsement and abstract of lien by county clerk. 
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Ch. 190 THRESHERMEN’S LIENS 8366, 8367 
8369. Priority of lien. 
8370. Limitation of actions to foreclose threshermen’s liens. 
8371. Rules of practice. 
8372. Parties to action. 
8373. Owner defined. 
8374. Acknowledgment of satisfaction of lien—penalty. 


8366. Liens of threshermen and owners of combine harvester and 
thresher upon grain or crops. All threshermen owning or operating thresh- 
ing machines, and all owners of combine harvesters and threshers, shall have 
a lien upon the grain and other crops threshed by said threshing machine 
or cut and threshed by said combine harvester and thresher, for and on 
account of the services rendered and the labor performed by them on 
said grain and crops, and which lien may be claimed by the owner of said 
grain for the reasonable value of such services, if same are performed 
by him, provided, however, that any such lien shall not exceed seven 
eents (7c) per bushel of grain threshed or when harvested and threshed 
by combine harvester and thresher it shall not exceed one dollar and 
fifty cents ($1.50) per acre, except flax, clover seed, alfalfa seed, or 
other grass seeds, which shall be charged for at the prevailing price for 
that particular locality in which such grain or seed is threshed or com- 
bined; and, provided, notices are given and lien is filed within the time 
provided by this act. 


History: En. Sec. 1, Ch. 25, L. 1915; 
re-en. Sec. 8366, R. C. M. 1921; amd. Sec. 
1, Ch. 20, L. 1929; amd. Sec. 1, Ch. 112, L. 
1931; amd. Sec. 1, Ch. 124, L. 1933. 

Operation and Effect 


One claiming a thresherman’s lien, under 


at least substantially follow the procedural 
steps by which the right to the lien is 
perfected, among them its initiation by 
filing a just and true account of the 
amount due him for the services per- 
formed. Great Falls F. M. Co. v. Rocky 
Mt. E. Co., 94. M 188, 193, 22 P 2d 303. 


this section and the following section, must 


8367. Claim of lien, when, where and how filed, service of notice. 
Every person intending to avail himself of the benefits of this act must 
file with the county clerk of the county in which said grain or other crops 
were grown, within ten days after the last service was rendered or labor 
performed in the threshing of said grain or other crops, or the cutting and 
harvesting and threshing by said combined harvester and thresher, a 
notice that within twenty days a lien, of not to exceed twelve cents per 
bushel for grain threshed or not to exceed two dollars per acre for grains 
harvested and threshed with a combined harvester and thresher, except flax, 
clover seed, alfalfa seed, or other grass seeds, which shall be charged for 
at the prevailing price for that particular locality in which such grain 
or seed is threshed or combined, will be claimed, and within twenty 
days thereafter shall file with the county clerk and recorder of the 
county in which said grain or other crops were grown, a just and true 
account of the amount due him or them for such services or labor after 
allowing all just credits and offsets and containing a correct description 
of the grain or other crops to be charged with such lien, the price agreed 
upon for such threshing or cutting and harvesting, the name of the person, 
firm or corporation for whom such labor and services were performed, and 
a deseription of the lands as nearly as possible, upon which said grain 
or other crops were raised, and a description of the legal subdivision 
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of land upon which said grain is stored, and if said grain is stored in 
an elevator, the locality of the said elevator, which statements of facts 
shall be verified by affidavit of the person claiming such lien, or his duly 
authorized agent or attorney, having knowledge of the facts; but any 
error or mistake in the account or description of the grain or other crops 
or of the property upon which it was raised, shall not invalidate such 
said lien. If the grain or other crops so threshed, cut, harvested and threshed 
are being hauled from the machine or combine direct to the elevator 
or to any other purchaser, then the threshermen or owner of the combine 
desiring to claim such lien shall also serve written notices upon the ele- 
vatorman or other private purchaser, that he will claim and file a lien 
upon said grain or other crops for his services or labor performed in 


threshing, or combining and threshing the same. 


History: En. Sec. 2, Ch. 25, L. 1915; 
amd. Sec. 1, Ch. 162, L. 1917; amd. Sec. 1, 
Ch. 71, L. 1921; re-en. Sec. 8367, R. C. M. 
1921; amd. Sec. 2, Ch. 20, L. 1929; amd. 
Sec. 2, Ch. 112, L. 1931. 


Operation and Effect 


One claiming a threshermen’s lien, under 
this section and the preceding section, 
must at least substantially follow the 
procedural steps by which the right to 
the lien is perfected, among them its 
initiation by filing a just and true account 
of the amount due him for the services 
performed. Great Falls F. M. Co. v. 
Rocky Mt. E. Co., 94 M 188, 193 et seq,, 
22 P 2d 303. 


Id. Where a thresherman served a no- 
tice of claim of lien on a crop threshed 
by him, as required by this section, upon 
an elevator company, but never initiated 
his right to a lien by filing an account 
of the amount due him with the county 
clerk, he never acquired a lien, and the 
company in buying the wheat covered by a 
prior mortgage, and paying the amount 
claimed by the supposed holder of a thresh- 
ermen’s lien with the consent of the mort- 
gagor, was without defense to the mortga- 
gee’s action in conversion. 

Id. Held, that the contention that a 
threshermen’s lien is created by the serv- 
ices and labor performed by him, and not 
by the filing of the account required by 
this section, is without merit. 


8368. Indorsement and abstract of lien by county clerk. The county 
clerk must indorse upon such lien the day of its filing, make an abstract 
thereof in a book kept by him for that purpose and properly indexed, 
containing the date of the filing, the name of the person claiming the 
lien, the amount thereof, the name of the person against whose property 
the lien is filed, and a description of the property to be charged with 


the same. 
History: En. Sec. 3, Ch. 25, L. 1915; re-en. Sec. 8368, R. C. M. 1921. 


8369. Priority of lien. The lien for work or labor done or services 
rendered as specified in section 8366 shall be prior to and have precedence 
over any mortgage, encumbrance, or other lien upon said grain or other 
crops, except the lien for the seed furnished for the purpose of growing this 
particular crop. 

History: En. Sec. 4, Ch. 25, L. 1915; re-en. Sec. 8369, R. C. M. 1921. 


8370. Limitations of actions to foreclose threshermen’s liens. All ac- 
tions for the foreclosure and enforcement of the lien herein provided for 
must be commenced within six months from the filing of the lien. 

History: En. Sec. 5, Ch. 25, L. 1915; re-en. Sec. 8370, R. C. M. 1921; amd. Sec. 1, Ch. 
28, L. 1923. 

8371. Rules of practice. Except as otherwise provided, the provisions 

of the Code of Civil Procedure are applicable to and constitute the rules 
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of practice for the enforcement and foreclosure of the lien herein pro- 
vided for. 
History: En. Sec. 6, Ch. 25, L. 1915; re-en. Sec. 8371, R. C. M. 1921. 


8372. Parties to action. All persons interested in the matter in 
controversy or the property to be charged with the lien, or having liens 
thereon, may be made parties to an action for the foreclosure thereof. 

History: En. Sec. 7, Ch. 25, L. 1915; re-en. Sec. 8372, R. C. M. 1921. 


8373. Owner defined. Every person, including guardians or minors, 
married women, and any company, firm, association, or corporation for 
whose use or benefit the grain or other crops mentioned herein are threshed, 
or the services rendered or labor performed, is deemed the owner thereof 
for the purposes herein mentioned. 

History: En. Sec. 8, Ch. 25, L. 1915; re-en. Sec. 8373, R. C. M. 1921. 


8374. Acknowledgment of satisfaction of lien—penalty. Whenever the 
indebtedness which is a lien upon any such grain or other crops is paid 
and satisfied, it is the duty of the henor to acknowledge satisfaction thereof 
as in case of a mortgage, and to discharge the said lien of record; and 
if any lienor fails to acknowledge satisfaction and discharge said lien as 
aforesaid, he is liable to any person injured thereby in the amount of such 
injury and the costs of action. 

History: En. Sec. 9, Ch. 25, L. 1915; re-en. Sec. 8374, R. C. M. 1921. 


CHAPTER 191 
FARM LABORERS’ LIENS 


Section 8374.1. Farm laborers’ liens—who may have. 
8374.2. How lien obtained. | 
8374.3. The duty of clerk and recorder—fee. 
8374.4. No priority among lien holders. 
8374.5. Notice to other lien holders. 
8374.6. Rules of practice. 
8374.7. New trials and appeals. 
8374.8. Parties. 
8374.9. Costs and attorney’s fees allowed. 
8374.10. Limitations of actions to foreclose liens. 
8374.11. Acknowledgment of satisfaction of lien—penalty. 


8374.1. Farm laborers’ liens—who may have. Any person who performs 
services for another in the capacity of a farm or ranch laborer shall have 
a lien on all crops of every kind grown, raised or harvested by the 
person for whom the services were performed during said time, as security 
for the payment of any wages due or owing to such persons for services 
so performed, and said lien shall have priority over all other liens, chattel 
mortgages or incumbrances excepting, however, feed sufficient for three 
(3) months for one horse, two (2) cows and their calves, four (4) hogs 
and fifty (50) domestic fowls, seed grain and threshers’ liens; provided, 
that the wages for which a lien may be claimed shall not be in excess of 
one hundred dollars ($100.00), nor for a period of time exceeding sixty 
(60) days next preceding the date of filing the said lien; provided further, 
that in case any such person without cause quits his employment before 
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the expiration of the time for which he is employed, then he shall not 
be entitled to a lien as herein provided. 


History: En. Sec. 1, Ch. 196, L. 1935. 


8374.2. How lien obtained. In order to acquire a lien, as specified in 
the preceding section, the person performing such services shall within 
thirty (30) days after the services are fully performed file in the office 
of the clerk and recorder in the county in which any of the real estate is 
situated on which any crop is grown, upon which a lien is claimed, a 
statement verified by affidavit of the person claiming such lien or his 
duly authorized agent or attorney having knowledge of the facts, setting 
forth the terms of employment, the name of the employer, the time when 
the services were commenced and when ended, the wages agreed upon, 
if any, and if not agreed upon then the reasonable value of the same, the 
terms of payment, if any, and a description of the real estate on which any 
- erop is grown, or has been grown, or harvested, on which a lien is claimed, 
the amount paid him, if any, and the amount remaining unpaid, and that 
said laborer claims a lien for the same and the address to which notice shall 
be directed as hereinafter required by section 8374.5. 

History: En. Sec. 2, Ch. 196, L. 1935. 


8374.3. The duty of clerk and recorder—fee. It shall be the duty of the 
clerk and recorder to file and enter said verified statement, and he shall be 
entitled to a fee of fifty cents (50c) for filing the same. 

History: Hn. Sec. 3, Ch. 196, L. 1935. 


8374.4. No priority among lien holders. If several persons have or 
obtain liens under the provisions of this act against property of the same 
employer, they shall have no priority among themselves but all must be 
paid pro rata from the proceeds of any foreclosure sale according to the 
provisions of the following sections. 

History: En. Sec. 4, Ch. 196, L. 1935. 


8374.5. Notice to other lien holders. Kvery person intending to fore- 


close a lien secured under the provisions of this act, must give a written 
notice to the owner, or the person against whom the lien is claimed, and 
all chattel mortgagees, encumbrancers, and all other lien holders who 
appear on record in the office of the county clerk and recorder that in 
not less than ten days from the date of said lien notice he will institute 
proceedings for the foreclosure of his len, and all other labor lien holders 
to whom notice is given shall have the right to join in said foreclosure 
proceedings and be entitled to a pro rata share of the proceeds of the fore- 
- closure sale, as hereinafter provided for; provided however, if the notified 
labor lien holders do not join in said proceedings, they shall not be entitled 
to share pro rata in the proceeds of said sale as aforesaid. 

The lien notice required herein must be given by registered mail and 
directed to the last known address of the owner, or the person against 
whom the lien is claimed, and to the addresses of the chattel mortgagees, 
encumbrancers, and all other lien holders as their addresses appear of 
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record. The return of the foreclosure sale must be accompanied by due 
proof of the giving of such notice as required to be given herein. 
History: En. Sec. 5, Ch. 196, L. 1935. ; 


8374.6. Rules of practice. Except as otherwise provided in this act, 
the provisions of the Code of Civil Procedure are applicable to and consti- 
tute the rules of practice in the proceedings mentioned in this act. 

History: En. Sec. 6, Ch. 196, L. 1935. 


8374.7. New trials and appeals. The provisions of the Code of Civil 
Procedure relative to new trials and appeals, except insofar as they are 
inconsistent with the provisions of this act, apply to the proceedings men- 
tioned in this act. 

History: En. Sec. 7, Ch. 196, L. 1935. 


8374.8. Parties. All persons interested in the matter in controversy, 
or in property charged with the lien, or having liens thereon may be made 
parties. 

History: En. Sec. 8, Ch. 196, L. 1935. 


8374.9. Costs and attorney’s fees allowed. In an action to foreclose 
a lien under this act the court must allow as costs the money paid for 
filing the lien, and reasonable attorney fees in the district court and supreme 
court, and such costs and attorney fees must be allowed to each claimant 
whose lien is established and such reasonable attorney fees must be allowed 
to the defendant against whose property a lien is filed, if such lien be not 
established. | 

History: En. Sec. 9, Ch. 196, L. 1935. 


8374.10. Limitations of actions to foreclose liens. All actions for the 
foreclosure and enforcement of the lien herein provided for must be 
commenced within ninety (90) days from the filing of the lien. 

History: En. Sec. 10, Ch. 196, L. 1935. 


8374.11. Acknowledgment of satisfaction of lien—penalty. Whenever 
the indebtedness which is a lien upon any of such crops is paid and satisfied, 
it is the duty of the lienor to acknowledge satisfaction thereof as in case 
of a chattel mortgage, and to discharge the said lien of record; and if any 
lienor fails to acknowledge satisfaction and discharge said lien as aforesaid 
he is liable to any person injured thereby in the amount of such injury 
and costs of action. | 

History: En. Sec. 11, Ch. 196, L. 1935. 


CHAPTER 192 


LABOR AND MATERIALMEN’S LIENS ON OIL AND GAS WELLS AND 78 et seq 
PIPE LINES 51 P(2d) 553 


Section 8375. Lien for labor and materials furnished for use of oil or gas wells or 
pipe lines. 
8376. Lien for labor or supplies furnished for contractor. 
8377. Manner of creating and enforcing liens. 


8375. Lien for labor and materials furnished for use of oil or gas wells 
or pipe lines. Any person, corporation, or co-partnership who shall under 
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contract, expressed or implied, with the owner of any leasehold for oil and 
gas purposes, or the owner of any gas pipe or oil pipe line, or with the 
trustee or agent of such owner, who shall perform labor or furnish material, 
machinery, and oil well supplies used in the digging, drilling, torpedoing, 
completing, operating, or repairing of any oil or gas well, or who shall 
furnish any oil well supplies, or perform any labor in constructing or 
putting together any of the machinery used in drilling, torpedoing, op- 
erating, completing or repairing any gas well, shall have a lien upon 


all of the right, title and interest of such owner in and to the whole of 


such leasehold or oil pipe line or gas pipe line, or lease for oil and gas 
purposes, the building, and appurtenances, and upon the material and 
supplies so furnished, and upon all of the right, title and interest of 
such owner in and to said oil and gas well for which they were furnished, 
and upon all of the right, title and interest of such owner in and to all 
other oil wells, fixtures, and appliances used in the operating for oil and 
gas purposes upon the leasehold for which said material and supplies 
were furnished and labor performed. 


History: En. Sec. 1, Ch. 45, L. 1917; 
re-en. Sec. 8375, R. C. M. 1921; amd. Sec. 
1, Ch. 152, GL. 1923. 


Complaint Showing That Casing Not Fur- 
nished by Lienor Immaterial 


That complaint in an action to foreclose 
an oil-well materialmen’s lien, brought 
under this section and _ section 8377, 
Rk. C. M. 1921, and special in character, 
affirmatively showed upon its face that 
certain casing on which the lien was 
claimed had not been furnished by plain- 
tiff, held immaterial, though perhaps fatal 
under the general materialmen’s statute 
(Sec. 8342, R. C. M. 1921). Continental 
Supply Co. v. White et al., 92 M 254, 259, 
12 P 2d 569. 


Contract on Which Mechanic’s Lien 
Based may be With Owner of Leasehold 
or Agent or Trustee 


The contract for work or materials, ex- 
press or implied, which under this section 
forms the basis for the lien thereby 
created, may be with the owner of an oil 
and gas leasehold, or with his agent 
or trustee. Blose v. Havre Oil & Gas Co., 
96 M 450, 460 et seq., 31 P 2d 738. 


Deficiency Judgment Proper 


In an action to foreclose a lien for labor 
performed about an oil well sunk on leased 
land, granted by this section, the court 
may, in the event the sale of the property 
covered by the lien prove insufficient to 
pay the amount due plaintiff, with in- 
terest, costs and attorney’s fee, provide 
for a deficiency judgment. Hockman v. 
Sunhew Petroleum Corp., 92 M 174, 176 
et seq., 11 P 2d 778. 


Definition of ‘Owner’ 


The word “owner” as used in this section, 
in providing that a person performing la- 


bor for the owner of a leasehold for oil and 
gas purposes, shall have a len upon the 
interest of such owner, does not mean the 
record owner, but does mean one who has. 
an estate in the property which may be as- 
signed or transferred, and therefore a 
notice of lien which named the transferee 
under an agreement of sale of a lease as. 
the “owner” of a leasehold (the owner of 
an equitable interest) was not defective 
in not naming as owner the legal owner, 
only the equitable interest having been 
subject to the lien. Callender v. Crossfield 
Oil Syndicate, 84 M 263, 267, 271, 275 P 
273. 
Description of Property 


Courts are reluctant to set aside me- 
chanics’ liens merely because of a loose 
description of the property, and the gen- 
eral rule is that if there be a substantial 
compliance with the statutory provisions 
and there appears enough in the descrip- 
tion to enable one familiar with the lo- 
cality to identify the property upon which 
the lien is claimed, it is sufficient, and 
under that rule, held, that a lien filed 
by an oil-well driller in pursuance of this 


section and Sec. 8340, R. C. M. 1921, was’ 


sufficient. Callender v. Crossfield Oil 
Syndicate, 84 M 263, 267, 271, 275 P 273. 


Contention that the complaint in an 
action to foreclose an oil-well mhterialmen’s 
lien under this section, as well as the 
notice of lien, were insufficient as to de- 
scription of the property and of the owner 
of it, held of no merit, section 8340, R. C. 
M. 1921, made applicable by this section, 
requiring no more than a description by 
which the property may be identified and 


making no provision for a description of. 


the owner. Continental Supply Co. v. 
White et al., 92 M 254, 259, 12 P 2d 569. 
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Effect of Clause in Lease From Federal 
Government 


The clause in an oil and gas lease issued 
by the federal government under which 
the lessee is prohibited from assigning or 
subletting it without the written consent 
of the Secretary of the Interior under 
penalty of forfeiture does not bar enforce- 
ment of a decree of foreclosure of a me- 
chanics’ lien granted by this section, on 
such leasehold; the resultant transfer being 
made by operation of law, the prohibition 
referred to has no application. Hockman 
v. Sunhew Petroleum Corp., 92 M 174, 176 
et seq., 11 P 2d 778. 


How to be Construed 


Mechanics’ and materialmen’s lien laws 
(such as Chapter 152, Laws of 1923, grant- 
ing liens for labor and materials furnished 
to oil and gas leasehold owners), consid- 
ering their purpose, which is to make se- 
cure payment of those who by their labor or 
materials enhance the value of the lienee’s 
property, should be so construed, with- 
out violating the true signification of the 
language used, as to best promote their 
object and efficiency in all their parts. 
Blose v. Havre Oil & Gas Co., 96 M 450, 
460 et seq., 31 P 2d 738. 


Liens do not Attach to Right, Title and 
Interest of Third Person 


The lien granted by this section to one 
performing labor in drilling an oil well for 
the owner of a leasehold on oil and gas 
lands, attaches only to any right, title or 
interest of such owner; hence where casing 
for a well was furnished to the leaseholder 
by a third person under a contract that 
if the well should prove a nonproducer 
the casing should be salvaged and returned 
to its owner, the lien of the drillers of the 
well did not extend to the casing. Cheadle 


8376. Lien for labor or supplies furnished for contractor. 


LIENS ON OIL AND GAS WELLS 


8376, 8377 


v. Bardwell et al., 95 M 299, 308 et seq., 
26 P 2d 336. 


‘Name of Owner of Leasehold, Not Owner 
of Land, Must Appear in Lien 


Under the oil- and gas-well lien statute 
(Chapter 152, Laws of 1923) relating to 
liens for labor and materials furnished to 
owners of leaseholds, the name of.the owner 
of the leasehold, rather than the owner 
of the land, must appear in the lien claim. 
Blose v. Havre Oil & Gas Co., 96 M 450, 
460 et seq., 31 P 2d 738. 


Parties to Foreclosure 


In a proceeding to foreclose a mechanics’ 
lien instituted by an oil-well driller under 
Sec. 8339, R. C. M. 1921, and this section, 
asserted against a leasehold interest, nei- 
ther the lessor nor, in the case of an as- 
signed lease, the assignor, is a necessary 
party. Sunburst Oil & Refining Co. v. 
Callender, 84 M 178, 188, 274 P 834. 


Time Lien Attaches 


Where a mechanic for work performed 
on an oil and gas leasehold perfects his 
lien by compliance with the provisions of 
Chapter 152, Laws of 1923, it takes effect 
as of the date of the commencement of 
his work on the property charged. Blose 
v. Havre Oil & Gas Co., 96 M 450, 460 et 
seq., 31 P 2d 738. 

Held, that the lien of one who furnishes 
material for the drilling of an oil well 
attaches, under this section, when he parts 
with his material on credit. Continental 
Supply Co. v. White et al., 92 M 254, 259, 
12 Pad 669, 


References 


Williard et al. v. Federal Surety Co., 91 
M 465, 471, 8 P 2d 633. 


Any 


person, copartnership, or corporation who shall furnish such machinery or 
supplies to a subcontractor under a contractor, or any person who shall 
perform such labor under a subcontractor with a contractor, or who, as 
an artisan or day laborer in the employ of such contractor, who shall per- 
form any such labor, may obtain a lien upon said leasehold for oil and gas 
purposes, or any gas pipe line or any oil pipe line from the same tank, 
and in the same manner and to the same extent as the original contractor 
for the amount due him for such labor, as provided in the preceding 


section. 
History: En. Sec. 2, Ch. 45, L. 1917; 
re-en. Sec. 8376, R. C. M. 1921. 


References 


Blose v. Havre Oil & Gas Co., 96 M 450, 
460 et seq., 31 P 2d 738. 


8377. Manner of creating and enforcing liens. The liens herein created 
shall be enforced in the same manner, and the notice of same shall be given 
in the same manner, and the materialman’s statement, or the lien of any 
laborer herein mentioned, shall be filed in the same manner as now provided 
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by the laws of Montana for materialmen’s and mechanics’ liens, except 
that the time within which such liens must be filed shall be six months 
instead of ninety days; and the method of procedure provided by the laws 
of the state of Montana for enforcing of materialmen’s and mechanics’ 
liens shall govern the enforcement thereof. 


History: En. Sec. 3, Ch. 45, L. 1917; hew Petroleum Corp., 92 M 174, 181, 11 P 
re-en. Sec. 8377, R. C. M. 1921; amd. Sec. 2d 778; Continental Supply Co. v. White et 
2, Ch. 152, L. 1923. al. 92 M 254, 261, 12 P 2d 569; Blose v. 

References Havre Oil & Gas Co., 96 M 450, 460 et seq., 


Williard et al. v. Federal Surety Co., 91 31 P 2d 738. 
M 465, 471, 8 P 2d 633; Hockman v. Sun- 


CHAPTER 193 
MISCELLANEOUS LIENS 


Section 8378. Lien of seller of real property. 
8379. When transfer of contract waives lien. 
8380. Extent of sellers’ lien. 
8381. Lien of seller of personal property. 
8382. Purchasers’ lien on real property. 
8383. Agisters’ liens and liens for service—priority. 
8384. Mortgagee may take possession of property. 
8385. Procedure to enforce lien—sale. 
8386. Lien not lost by fraudulent taking of property. 
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8378. Lien of seller of real property. One who sells real property has 
a vendor’s lien thereon, independent of possession, for so much of the 
price as remains unpaid and unsecured otherwise than by the personal 


obligation of the buyer. 


History: En. Sec. 3930, Civ. C. 1895; 
re-en. Sec. 5800, Rev. C. 1907; re-en. Sec. 
8378, R. C. M. 1921. Cal. Civ. C. Sec. 3046. 
Field Civ. C. Sec. 1691. 


Operation and Effect 


Where, under a contract of sale of prop- 
erty, whether real or personal, cancella- 
tion of which, with forfeiture of an ad- 
vance payment, was sought because of 
breach by the vendee in failing to make a 
deferred payment, the legal title remained 
in the vendor though possession was de- 
livered to the vendee, this section has no 
application, and therefore the provision of 
section 8230 declaring void “contracts for 
the forfeiture of property subject to a 


lien,” ete., has no pertinency. Cook-Rey- 
nolds Co. v. Chipman, 47 M 289, 298, 133 
P 694, 


This section, providing for a vendors’ 
lien for so much of the purchase price 
of real property as remains unpaid and 
unsecured, has no application to an execu- 
tory contract of sale under which the 
vendor retains title in himself until the 
purchase price is fully paid. Smith v. 
Bunston, 72 M 535, 539, 234 P 836. 


References 


Cited or applied as section 5800, Revised 
Codes, in Cook-Reynolds Co. v. Chipman, 
47 M 289, 298, 133 P 694. 


8379. When transfer of contract waives lien. Where a buyer of real 


property gives to the seller a written contract for payment of all or part 
of the price, an absolute transfer of such contract by the seller waives 
his lien to the extent of the sum payable under the contract; but a transfer 
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8380-8383 
of such contract in trust to pay debts, and return the surplus, is not a 
waiver of the len. 


History: En. Sec. 3931, Civ. C. 1895; re-en. Sec. 5801, Rev. C. 1907; re-en. Sec. 8379, 
R. C. M. 1921. Cal. Civ. C. Sec. 3047. Based on Field Civ. C. Sec. 1692. 


8380. Extent of sellers’ lien. The liens defined in sections 8378 and 
8382 are valid against every one claiming under the debtor, except a pur- 
chaser and encumbraneer in good faith and for value. 


History: En. Sec. 3932, Civ. C. 1895; re-en. Sec. 5802, Rev. C. 1907; re-en. Sec. 8380, 
R. C. M. 1921. Cal. Civ. C. Sec. 3048. Field Civ. C. Sec. 1693. 


8381. Lien of seller of personal property. One who sells personal 
property has a special lien thereon, dependent on possession, for its price, 
if it is in his possession when the price becomes payable, and may enforce 
his lien in like manner as if the property was pledged to him for the price. 


History: En. Sec. 3933, Civ. C. 1895; 
re-en. Sec. 5803, Rev. C. 1907; re-en. Sec. 
8381, R. C. M. 1921. Cal. Civ. C. Sec. 3049. 
Field Civ. C. Sec. 1694. 


Operation and Effect 


Under an executory contract of sale of 
an automobile, possession being retained 
by the dealer, if the buyer does not make 
payment within the time fixed by the 
contract, the dealer may sell the machine 


in satisfaction of his lien in the manner 
provided by the statute for the foreclosure 
of a pledge. Evankovich v. Howard Pieree, 
Inc., 91 M 344, 452, 8 P 2d 653. 

References 

Cited or applied as section 5803, Revised 
Codes, in Welch v. Nichols, 41 M 435, 441, 
110 P 89; Lehrkind v. MeDonnell, 51 M 
343, 350, 153 P 1012. 


8382. Purchasers’ lien on real property. One who pays to the owner 


any part of the price of real property, under an agreement for the sale 
thereof, has a special lien upon the property, independent of possession, for 
such part of the amount paid as he may be entitled to recover back, in 


ease of a failure of consideration. 


History: En. Sec. 3934, Civ. C. 1895; 
re-en. Sec. 5804, Rev. C. 1907; re-en. Sec. 
8382, R. C. M. 1921. Cal. Civ. C. Sec. 3050. 
Field Civ. C. Sec. 1695. 


Operation and Effect 


In an action to foreclose a vendee’s lien 
on land independent of possession under 


this section the rules governing an actiou 
for the rescission of a contract do not 
obtain, and therefore plaintiff was not 
required to show that he had placed or 
offered to place defendant in the position 
in which he was at the time the contract 
was entered into. Hollensteiner v. Ander- 
son, 78 M 122, 132, 252 P 796. 


8383. Agisters’ liens and liens for service—priority. Every person 
who, while lawfully in possession of an article of personal property, 
renders any service to the owner or lawful claimant thereof by labor or 
skill employed for the making, repairing, protection, improvement, safe 
keeping, or carriage thereof, has a special lien thereon, dependent on 
possession, for the compensation, if any, which is due to him from the 
owner or lawful claimant for such service and for material, if any, 
furnished in connection therewith. A ranchman, farmer, agister, herder, 
hotel-keeper, livery, boarding, or feed stable-keeper, to whom any horses, 
mules, cattle, sheep, hogs, or other stock are intrusted, and there is a 
contract, express or implied, for their keeping, feeding, herding, pasturing, 
or ranching, has a lien upon such stock for the amount due for keeping, 
feeding, herding, pasturing, or ranching the same, and is authorized to 
retain possession thereof until the sum due is paid. The lien hereby 
created shall not take precedence over the lien of prior chattel mortgages 


1019 


8384, 8385 MISCELLANEOUS LIENS Ch. 193 
or other recorded liens on the property involved, unless within ten days 
from the time of receiving the property, the person desiring to assert a 
lien thereon shall give notice in writing to said mortgagee or other lien- 
holder, stating his intention to assert a lien on said property, under the 
terms of this act, and stating the nature and approximate amount of the 
work, or feed, performed or furnished or intended to be performed or 
furnished therefor. ; an 
Such service may be made either by personal service or by mailing 
by registered mail a copy of said notice to the mortgagee or other lien- 
holder at his last known postoffice address. Said service shall be deemed 
complete upon the deposit of the notice in the postoffice. 
History: 


Similar early acts were Sec. possession in case of default, and plaintiff, 


. 1, p. 331, Bannack Stat.; re-en. Sec. 29, p. 


514, Cod. Stat. 1871; re-en. Sec. 848, 5th 
Div. Rev. Stat. 1879; re-en. Sec. 1394, 5th 
Div. Comp. Stat. 1887; amd. Sec. 3935, 
Civ. C. 1895. 


En. Sec. 3935, Civ. C. 1895; re-en. Sec. 
5805, Rev. C. 1907; amd. Sec. 1, Ch. 117, 
L. 1921; re-en. Sec. 8383, R. C. M. 1921. 
Cal. Civ. C. Sec. 3051. First paragraph 
based on Field Civ. C. Sec. 1696. 


Inapplicable to Claim for Wages 


Held, in an action in claim and delivery, 
that this section, according a lien to a 
ranchman, farmer or herder, for keeping, 
feeding or pasturing livestock, applies only 
to one intrusted with the care, custody 
and control of animals under a contract 
of bailment, and under it a lien is not 
given to an employee, or a herder, on the 
livestock of his employer for wages due for 
herding them. Love v. Hecer et al., 67 M 
497, 499 et seq., 215 P 1099. 


When Lien May Arise 


Where cattle are taken into the posses- 
sion of the sheriff by virtue of the terms 
of a chattel mortgage authorizing such 


by direction of a deputy of the sheriff, 
took charge of the cattle and fed and 
pastured them, during which time the debt 
secured by the mortgage was settled, the 
plaiutiff has a lien on the cattle. Vose v. 
Whitney, 7 M 385, 390, 16 P 846. 


Persons employed to drive cattle are not 
herders and, consequently, are not entitled 
to a herder’s lien. Before a lien is ere- 
ated, there must be a delivery of posses- 
sion and a contract for the keeping of the 
cattle for the purpose of feeding, herding, 
ranching or pasturing. Underwood v. 
Birdsell, 6 M 142, 145, 9 P 922. See Vose 
v. Whitney, 7 M 385, 390, 16 P 846. 

An agister’s lien being by this section 
to a ranchman or farmer to whose care 
livestock is intrusted, can arise only where 
the owner, or person in lawful possession, 
of the stock delivers it to the ranchman 
or farmer under a contract, express or im- 
plied, for that purpose. Noel v. Cowan et 
al., 80 M 258, 260 P 116. 


References 


Continental Supply Co. v. White et al., 
92 M 254, 268, 12 P 2d 569. 


8384. Mortgagee may take possession of property. Within ten days 


after the date of such mailing, or five days after such personal service, 
the mortgagee or other lien-holder, or his representative, shall have the 
right to take possession of said property upon payment of the amount 
of the lien then accrued. A failure on the part of such mortgagee or 
other lien-holder so to do shall constitute a waiver of the priority of such 
chattel mortgage or other lien. 


History: En. Sec. 2, Ch. 117, L. 1921; re-en. Sec. 8384, R. C. M. 1921. Cal. Civ. C. Sec. 
3052. 


8385. Procedure to enforce lien—sale. If payment for such work, 
labor, feed, or services, or material furnished, is not made within thirty 
(30) days after the performance or furnishing of the same, the person 
entitled to a lien under the provisions of this section may enforce said lien 
in the following manner: He shall deliver to the sheriff or a constable 
of the county in which the property aforesaid is located a statement of 
the amount of his claim against said property, a description of the property, 
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and the name of the owner thereof, or of the person at whose request the 
work, labor, or services were performed, or the materials furnished. Upon 
receipt of such statement, the sheriff or constable shall proceed to advertise 
and sell at public auction so much of the property covered by said lien 
as will satisfy same. Such sale shall be advertised, conducted, and held in 
the same manner as provided by law for the sale of mortgaged personal 
property by sheriffs. Such notice shall be given for not less than five (5) 
nor more than ten (10) days prior to the date of sale. The proceeds of 
the sale shall be applied by the sheriff to the discharge of the lien and 
the costs of the proceedings in selling the property and enforcing the lien, 
and the remainder, if any, or such part as is required to discharge the 
claims, shall be turned over by the sheriff to the holders, in the order 
of their precedence, of the chattel mortgages or other lien claimants of 
record against said property, and the balance of the proceeds shall be 
turned over to the owner of the property. Providing, however, that before 
making seizure of any property under the provisions of this section, the 
sheriff may require an indemnity bond from the lienor in not to exceed 
double the amount of the claim against said property, said bond and the 


surety or sureties thereon to be approved by said sheriff. 
History: En. Sec. 3, Ch. 117, L. 1921; re-en. Sec. 8385, R. C. M. 1921; amd. Sec. 1, Ch. 


150; n. 1927; 

8386. Lien not lost by fraudulent taking of property. ‘The lien created 
by this act shall not be lost by reason of any forcible or fraudulent taking 
of the property from the possession of the person entitled to said lien, but 
in all such eases the person entitled ‘to such lien shall be entitled to 
recover possession of the property by proper action instituted in court 


-against any person in whose possession the property may be found. 
History: En. Sec. 4, Ch. 117, L. 1921; re-en. Sec. 8386, R. C. M. 1921. 


8387. Lien of factor. A factor has a general lien, dependent on pos- 
session, for all that is due to him as such, upon all articles of commercial 
value that are intrusted to him by the same principal. 

History: En. Sec. 3936, Civ. C. 1895; re-en. Sec. 5806, Rev. C. 1907; re-en. Sec. 8387, 
R. C. M. 1921. Cal. Civ. C. Sec. 3053. Field Civ. C. Sec. 1697. 

8388. Bankers’ lien. A banker has a general lien, dependent on pos- 
session, upon all property in his hands belonging to a customer, for the 
balance due to him from such customer in the course of the business. 

History: En. Sec. 3937, Civ. C. 1895; re-en. Sec. 5807, Rev. C. 1907; re-en. Sec. 8388, 
R. C. M. 1921. Cal. Civ. C. Sec. 3054. Field Civ. C. Sec. 1698. 

8389. Shipmasters’ lien. The master of a ship has a general hen, 
independent of possession, upon the ship and freightage, for advances. 
necessarily made or liabilities necessarily incurred by him for the benefit 
of the ship, but has no lien for his wages. 

History: En. Sec. 3938, Civ. C. 1895; re-en. Sec. 5808, Rev. C. 1907; re-en. Sec. 8389, 
R. C. M. 1921. Cal. Civ. C. Sec. 3055. Field Civ. C. Sec. 1699. 

8390. Seamen’s lien. The mate and seamen of a ship have a general 

lien, independent of possession, upon the ship and freightage, for their 


wages, which is superior to every other lien. 
History: En. Sec. 3939, Civ. C. 1895; re-en. Sec. 5809, Rev. C. 1907; re-en. Sec. 8390, 
R. C. M. 1921. Cal. Civ. C. Sec. 3056. Field Civ. C. Sec. 1700. 
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8391. Officers’ lien. An officer who levies an attachment or execution 
upon personal property acquires a special lien, dependent on possession, 
upon such property, which authorizes him to hold it until the process is 
discharged or satisfied, or a judicial sale of the property is had. 

History: En. Sec. 3940, Civ. C. 1895; re-en. Sec. 5810, Rev. C. 1907; re-en. Sec. 8391, 


: R. C. M. 1921. Cal. Civ. C. Sec. 3057. Field Civ. C. Sec. 1701. 


8392. Judgment lien. The lien of a iasiat Gy is regulated by the Code 


of Civil Procedure. 
History: En. Sec. 3941, Civ. C. 1895; re-en. Sec. 5811, Rev. C. 1907; re-en. Sec. 8392, 
R. C. M. 1921. Cal. Civ. C. Sec. 3058. Field Civ. C. Sec. 1703. 


8393. Stallion keeper must file statement. Every owner or agent who 
may have the custody or control of any stallion, who shall charge a fee 
for the service of such stallion, shall, before advertising or offering such 
services to the public for any fee, reward, or compensation, file with the 
elerk of the county in which owner or owners or agents reside, or where 
such stallion shall be kept for service, a written statement, giving the 
name, age, pedigree, and record (if known, and if not, that the same is 
unknown), deseription, term, and conditions upon which such stallion 
will serve. Upon filing such statement, the county clerk shall issue a 
certificate or license to owner or owners or agents, having custody and 
control of such stallion, that such statement has been filed in his office; 
the owner or owners or agents of such stallion shall then post a written 
or printed notice of a copy of the statement so filed with the county 
elerk in a conspicuous place in each locality in which said stallion shall 
be kept for service. 


History: En. Sec. 1, p. 52, L. 1893; re-en. Sec. 3943, Civ. C. 1895; re-en. Sec. 5813, 
Rev. C. 1907; re-en. Sec. 8393, R. C. M. 1921. Cal. Civ. C. Sec. 3062. ; 


8394. Fraudulent pedigree—penalty. Every owner or agent who shall 
proclaim or publish a false or fraudulent pedigree or record or statement 
of any kind regarding any stallion, or who shall neglect or refuse to 
comply with the provisions of the preceding section, shall forfeit all fees 
for the services of such stallion, and the person or persons who have been 
deceived or defrauded by such false or fraudulent pedigree or record 
or statement may sue and recover in any court having jurisdiction such 
damages as may be shown to have been sustained by reason of false repre- 
sentation and fraud. 


History: En. Sec. 2, p. 53, L. 1893; re-en. Sec. 3944, Civ. C. 1895; re-en. Sec. 5814, 
Rev. C. 1907; re-en. Sec. 8394, R. C. M. 1921. 


8395. Lien for services of stallion. Whenever the owner or agent of | 
any stallion shall have complied with the provisions of the two preceding 
sections, and have secured a license from the stallion registration board, 
the services of such stallion shall become a lien on each mare served, 
together with a foal of such mare served from such service, in an amount 
agreed upon between the parties at the time of the service; or if no 
agreement was entered into by them, in such amount as specified as service 
fee of stallion or stallions in the statement of the owner or agent filed 
with the county clerk; provided, a notice of len shall be filed within 
twelve months after such service; such lien shall terminate at the end of 
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one year from the date of filing notice thereof, unless within that time an 
action shall be commenced for the enforcement thereof. The owner of any 
mare so served, or foal of any mare resulting from such service, upon 
which there exists a lien on file for stallion service, as herein provided, 
who shall sell, dispose of, mortgage, or otherwise encumber, or conceal 
such mare or foal, without the written consent of the person or persons 
having such lien, with the intent to deprive or defraud the owner or holder 
of such lien of his security had thereby, is guilty of a misdemeanor, and 
is punishable by a fine of not less than twenty-five dollars and not more 
than two hundred dollars, or by imprisonment in the county jail not less 
than ten days and not more than ninety days, or by both such fine and 
imprisonment. 


History: En. Sec. 3, p. 53, L. 1893; re-en. Sec. 3945, Civ. C. 1895; re-en. Sec. 5815, 
Rev. C. 1907; amd. Sec. 1, Ch. 45, L. 1913; re-en. Sec. 8395, R. C. M. 1921. 


CHAPTER 194 
LIENS OF PHYSICIANS, NURSES AND HOSPITALS 


Section 8395.1. Lien of physicians, nurses and hospitals on causes of action and claims 
for injuries or death. 
8395.2. Notice of claim of lien—service on party liable. 
8395.3. Same—when filed with clerk of court. 
8395.4. Failure to recognize claim—liability for. 
8395.5. Act not applicable when event covered by workmen’s compensation act. 


8395.1. Lien of physicians, nurses and hospitals on causes of action 
and claims for injuries or death. Whenever a physician, nurse or hospital 
shall render services in the treatment or care of any person injured through 
the fault or neglect of another, such physician, nurse or hospital shall 
have a lien for the value of such services upon the claim and cause of 
action for such injury, or death resulting therefrom, and upon any judg- 
ment recovered on account thereof, and upon all moneys paid in satisfaction 
of such judgment or in settlement of such claim or cause of action, upon 
giving notice and complying with the requirements of this act. Such lien, 
however, shall be subject to any attorney’s lien provided for in section 
8993. Provided, however, that no lien under this section shall exceed 
the provisions of the schedule of fees as adopted by the Montana State 
Medical Association. 

History: En. Sec. 1, Ch. 57, L. 1931. 


8395.2. Notice of claim of lien—service on party liable. Any physician, 
nurse or hospital claiming such lien shall serve a written notice upon the 
person or corporation against whom liability for such injury or death is 
asserted, stating therein the nature of the services and for whom and when 
rendered and the value thereof, and that a len therefor is claimed as 
provided by this act. 

History: En. Sec. 2, Ch. 57, L. 1931. 


8395.3. Same—when filed with clerk of court. If an action is com- 
menced to recover for such injury or death, a duplicate of such notice and 
claim of lien shall be filed in the office of the clerk of the court in which 
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such action is pending, and such filing shall be notice to all parties to 
said action of such lien. 


History: En. Sec. 3, Ch. 57, L. 1931. 


8395.4. Failure to recognize claim—liability for. If any person or cor- 
poration, against whom a claim is made for damages for personal injury 
or death, after receiving notice of lien as herein provided, shall make 
payment to the claimant or claimants, on account of such injury or death, 
and the amount claimed by any physician, nurse, or hospital for services, 
as stated in the notice so given has not been paid, such person or corporation 
shall be liable to such physician, nurse or hospital for the reasonable value 
of such services. 


History: En. Sec. 4, Ch. 57, L. 1931. 


8395.5. Act not applicable when event covered by workmen’s compen- 
sation act. This act shall not apply to any injury or death for which 
compensation is awarded, under or pursuant to the workmen’s compensation 
law of Montana. 


History: En. Sec. 5, Ch. 57, L. 1931. 


CHAPTER 195 
STOPPAGE IN TRANSIT 


Section 8396. When consignor may stop goods. 
8397. What is insolvency of consignee. 
8398. Transit—when ended. 
8399. Stoppage—how effected. 
8400. Effect of stoppage. 


8396. When consignor may stop goods. A seller or consignor of 
property, whose claim for its price or proceeds has not been extinguished. 
may, upon the insolvency of the buyer or consignee becoming known to 
him after parting with the property, stop it while on its transit to the 
buyer or consignee, and resume possession thereof. 


History: En. Sec. 3970, Civ. C. 1895; re-en. Sec. 5837, Rev. C. 1907; re-en. Sec. 8396, 
R. C. M. 1921. Cal. Civ. C. Sec. 3076. Field Civ. C. Sec. 1707. 


8397. What is insolvency of consignee. A person is insolvent, within 
the meaning of the last section, when he ceases to pay his debts in the 
manner usual with persons of his business, or when he declares his inability 
or unwillingness to do so. 


History: En. Sec. 3971, Civ. C. 1895; References 
re-en. Sec. 5838, Rev. C. 1907; re-en. Sec. Cited or applied as section 3971, Civil 
8397, R.C. M. 1921. Cal. Civ. C. Sec. 3077. Qode, in Stadler v. First National Bank, 
Field Civ. C. Sec. 1708. 22 M 190, 219, 56 P 111. 


8398. Transit—when ended. The transit of property is at an end 
when it comes into the possession of the consignee, or into that of his 
agent, unless such agent is employed merely to forward the property to 
the consignee. 


History: En. Sec. 3972, Civ. C. 1895; re-en. Sec. 5239, Rev. C. 1907; re-en. Sec. 8398, 
R. C. M. 1921. Cal. Civ. C. Sec. 3078. Field Civ. C. Sec. 1709. 
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8399. Stoppage—how effected. Stoppage in transit can be effected 
only by notice to the carrier or depositary of the property, or by taking 


actual possession thereof. 


History: En. Sec. 3973, Civ. C. 1895; re-en. Sec. 5840, Rev. C. 1907; re-en. Sec. 8399, 
R. C. M. 1921. Cal. Civ. C. Sec. 3079. Field Civ. C. Sec. 1710. 


8400. Effect of stoppage. 


Stoppage in transit does not, of itself, 


rescind a sale, but is a means of enforcing the lien of the seller. 


History: En. Sec. 3974, Civ. C. 1895; re-en. Sec. 5841, Rev. C. 1907; re-en. Sec. 8400, 
R. C. M. 1921. Cal. Civ. C. Sec. 3080. Field Civ. C. Sec. 1711. 


CHAPTER 196 
NEGOTIABLE INSTRUMENTS—GENERAL PROVISIONS 


Section 8401. Short title. 


8402. Definitions and meaning of terms. 
8403. Person primarily liable on instrument. 
8404. Reasonable time, what constitutes. 
8405. Time—how computed—when last day falls on holiday. 
8406. Application of chapter. 
8407. Law merchant—when governs. 
8401. Short title. 


ments law. 


History: A short law relating to bills 
of exchange and promissory notes was en- 
acted as Secs. 1-7, pp. 343, 344, Bannack 
Stat.; re-en. Ch. 9, pp. 385-386, Cod. Stat. 
1871; re-en. Secs. 99-105, 5th Div. Rev. 
Stat. 1879; re-en. Secs. 156-162, 5th Div. 
Comp. Stat. 1887. The first complete ne- 
gotiable instruments law of the state was 
that en. as Secs. 3990-4231, Civ. C. 1895. 
The act here given is the uniform ne- 
gotiable instruments law en. as Ch. 121, 
L. 1903; ap. p. Secs. 5842-6037, Rev. C. 
1907. References to the California codes 
are to Kerr’s 1920 edition. 


This section en. Sec. 5842, Rev. C. 1907; 
re-en. Sec. 8401, R. C. M. 1921. 


Scope of Act 


In so far as the provisions of the nego- 
tiable instruments law are clear and un- 
ambiguous, they are controlling in the 
determination of rights of the parties to 
negotiable paper. Brophy Grocery Co. v. 
Wilson, 45 M 489, 493, 124 P 510. 

The provisions of the negotiable instru- 
ments law deal with negotiable instru- 
ments, and not with instruments non- 
negotiable in character. United States 
Nat. Bank v. Shupak, 54 M 542, 545, 172 
P 324, 

The Uniform Negotiable Instruments 
Act deals with negotiable instruments only 
so long as they are in the hands of holders 
in due course; if in other hands, they are 
subject to the same defenses as if non- 
negotiable. Merchants Nat. Bank v. Smith 
et al., 59 M 280, 289, 196 P 523. 


This act shall be known as the negotiable instru- 


References 


Cited or applied as section 5842, Revised 
Codes, in First Nat. Bank v. Barrett, 52 
M 359, 364, 157 P 951; Commercial Nat. 
Bank v. Reichelt, 62 M 302, 204 P 1037; 
Matteson v. Trask, 63 M 160, 206 P 428; 
Stankey v. Citizens’ Nat. Bank of Laurel, 
64 M 309, 209 P 1054; Grosfield v. First 
Nat. Bank, 73 M 219, 233, 236 P 250; An- 
derson v. Border et al., 75 M 516, 244 P 
494; Clarke v. National Bk. of Montana, 
78 M 48, 252 P 373; Lister v. Donlan, 85 M 
571, 576, 281 P 348; First Nat. Bank v. 
Holding et al., 90 M 529, 4 P 2d 709. 


NOTE.—Uniform State Law. Sections 
8401 through 8596 constitute the “Uniform 
Negotiable Instruments Law” approved by 
the National Conference of Commissioners 
on Uniform State Laws in 1896 and 
adopted by every state of the United 
States. It has also been adopted in 
Alaska, District of Columbia, Hawaii, 
Philippine Islands and Porto Rico. Sec- 
tion 8401 varies the wording of Section 
190 of the approved act as it now exists 
but follows that section as originally 
drafted. Sections 8402 through 8407 are 
enactments of Sections 191 through 196 
of the approved act. Sections 8408 


through 8596 follow the wording of Sec- 


tions 1 through 189 of the approved act 
with the following variations: 8412 dif- 
fers from 5; 8416 differs from 9; 8443 
differs from 36; 8482 differs from 75. 


8402. . Definitions and meaning of terms. In this act, unless the context 


otherwise requires: 
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“Acceptance” means an acceptance completed by delivery or notification. 

“Action” includes counterclaim and set-off. 

“Bank” includes any person or association of persons carrying on the 
business of banking, whether incorporated or not. 

“Bearer” means the person in possession of a bill or note which is 


payable to bearer. 


“Bill” means bill of exchange, and “note” means negotiable promissory 


note. 


“Delivery” means transfer of possession, actual or constructive, from 


one person to another. 


“Holder” means the payee or indorsee of a bill or note, who is in 


possession of it, or the bearer thereof. 


“Indorsement” means an indorsement completed by delivery. 

“Instrument” means negotiable instrument. 

“Issue” means the first delivery of the instrument, complete in form, 
to the person who takes it as a holder. 

“Person” includes a body of persons, whether incorporated or not. 

“Value” means valuable consideration. 

“Written” includes printed, and “writing” includes print. 


History: En. Sec. 5843, Rev. C. 1907; 
re-en. Sec. 8402, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3266. 


8403. Person primarily liable on instrument. 


References 


Merchants’ Nat. Bank v. Smith et al., 
59 M 280, 290, 293, 196 P 523; Lefebure 
et al. v. Baker et al., 69 M 193, 204, 220 
P 1111; Olsen v. Zappone, 83 M 573, 577, 
578, 273 P 635; Best et al. v. Boyer, 98 M 
40, 37 P 2d 331. 


The person “primarily” 


liable on an instrument is the person who, by the terms of the instrument, 
is absolutely required to pay the same. All other parties are “secondarily” 


liable. 


History: En. Sec. 5844, Rev. C. 1907; 
re-en. Sec. 8403, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3266a. 


Operation and Effect 


Under the negotiable instruments law, an 
accommodation maker of a promissory note 
is primarily liable, and is not discharged 
by an extension of time given his ¢o- 
maker; the fact that plaintiff, a holder 
for value, knew that defendant was an 
accommodation maker did not change the 
rule. First State Bank of Hilger v. Lang, 


8404. Reasonable time, what constitutes. 


55 M 146, 153, 174 P 597. 

The liability of the maker of a prom- 
issory note is absolute, while that of an 
indorser is contingent. upon the default 
of the maker. Anderson v. Border et al., 
75 M 516, 526, 244 P 494. 

References 


Merchants’ Nat. Bank v. Smith et al., 
59 M 280, 289, 291, 196 P 523; Mulany v. 
Murray, 68 M 245, 252, 216 P 1105; J. K. 
& C. S. Mullen Ben. Corp. v. School Dist., 
99 M 388, 43 P 2d 902. 


In determining what is a 


“reasonable time” or an “unreasonable time” regard is to be had to the 

nature of the instrument, the usage of trade or business (if any) with 

respect to such instruments, and the facts of the particular case. 
History: En. Sec. 5845, Rev. C. 1907; re-en. Sec. 8404, R. C. M. 1921. See also history 


of Sec. 8401. Cal. Civ. C. Sec. 3266b. 


8405. Time—how computed—when last day falls on holiday. When 
the day, or the last day for doing any act herein required or permitted 
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to be done, falls on Sunday or on a holiday, the act may be done on the 
next succeeding secular or business day. 


History: En. Sec. 5846, Rev. C. 1907; re-en. Sec. 8405, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3266c. 


8406. Application of chapter. The provisions of this act do not apply 
to negotiable instruments made and delivered prior to the passage hereof. 


History: En. Sec. 5847, Rev. C. 1907; re-en. Sec. 8406, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3266d. 


8407. Law merchant—when governs. In any case not provided for 
in this act, the rules of the law merchant shall govern. 


History: En. Sec. 5848, Rev. C. 1907; re-en. Sec. 8407, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3266e. 


CHAPTER 197 
NEGOTIABLE INSTRUMENTS—FORM AND INTERPRETATION 


Section 8408. Form of negotiable instrument. 
8409. Certainty as to sum, what constitutes. 
8410. When promise is unconditional. 
8411. Determinable future time, what constitutes. 
8412. Instrument non-negotiable when orders or promises in addition to 
payment of money included—provisions not affecting negotiability. 
8413. Omissions—seal—particular money. 
8414. When payable on demand. 
8415. When payable to order. 
8416. When payable to bearer. 
8417. Terms, when sufficient. 
8418. Date, presumption as to. 
8419. Antedated and postdated. 
8420. When date may be inserted. 
8421. Blanks—when may be filled. 
8422. Incomplete instrument not delivered. 
8423. Delivery—when effectual—when presumed. 
8424. Construction where instrument is ambiguous. 
8425. Liability of person signing in trade or assumed name. 
8426. Signature by agent—authority—how shown. 
8427. Liability of person signing as agent, ete. 
8428. Signature by procuration, effect of. 
8429. Effect of indorsement by infant or corporation. 
8430. Forged signature, effect of. 


8408. Form of negotiable instrument. An instrument to be negotiable 
must conform to the following requirements: 

1. It must be in writing, and signed by the maker or drawer; 

2. Must contain an unconditional promise or order to pay a sum certain 
in money; 

3. Must be payable on demand, or at a fixed or determined future time ; 

4. Must be payable to order or to bearer; and, 

5. Where the instrument is addressed to a drawee, he must be named 
or otherwise indicated therein with reasonable certainty. 


History: En. Sec. 5849, Rev. C. 1907; due, to draw interest thereafter at ten per 
re-en. Sec. 8408, R. C. M. 1921. See also cent. per annum until paid,” held not to 
history of Sec. 8401. Cal. Civ. C. Sec. 3082. have destroyed its negotiability. Lister v. 

Effect of Clause Providing Interest Donlan, 85 M 571, 577, 281 P 348. 

After Due Date When Payable 

Inclusion in a promissory note of the Held that a six months’ promissory note 

clause, “Interest or principal not paid when containing an accelerating clause to the 
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effect that “in the event of insolvency of 
either maker or indorsers, or the institu- 
tion of suit or attachment against them 
or either of them, or the mortgaging of 
any property by the makers or indorsers,” 
the note might be declared immediately 
due and payable, was non-negotiable in 
that it left the time when payable uncer- 
tain and indefinite. Great Falls Nat. Bk. 
v. Young et al., 67 M 328, 335, 215 P 651. 


When Proof of Negotiability of Instru- 
ment Unnecessary 


Where in an action on a trade accept- 


8409. Certainty as to sum, what constitutes. 


NEGOTIABLE INSTRUMENTS 
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ance the instrument contained all the ele- 
ments necessary under this section to con- 
stitute it a negotiable one and was intro- 
duced in evidence, it spoke for itself and 
proof of its negotiability was unnecessary. 
Best et al. v. Boyer, 98 M 40, 45, 37 P 2d 
331. 


References 


Grosfield v. First Nat. Bank, 73 M 219, 
233, 236 P 250. 


The sum payable is a 


sum certain within the meaning of this act, although it is to be paid: 


1. With interest; or, 
2. By stated instalments; or, 


3. By stated instalments, with a provision that upon default in payment 
of any instalment or of interest, the whole shall become due; or, 

4. With exchange, whether at a fixed rate or at the current rate; or, 

5. With costs of collection or an attorney’s fee, in case payment shall 


not be made at maturity. 


History: En. Sec. 5850, Rev. C. 1907; 
re-en. Sec. 8409, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3083. 


Provision for Attorney Fees and Costs 
of Collection 


A promissory note containing a provision 
for the payment of an attorney’s fee and 
costs of collection, instead of the statutory 
phrase “with costs of collection or an 
attorney’s fee’, was not thereby rendered 
non-negotiable, the words “attorney’s fee” 
and “costs of collection” in this connection 
meaning the same thing, so that the use 
of both of them in the conjunctive imposed 
no greater burden upon the maker than 
their use in the disjunctive would have 
done. , Wood v. Ferguson et al., 71 M 540, 
549, 230 P 592. 

Under. this section, the sum mentioned 
in a promissory note as being payable is 


made certain although in addition to the 
principal sum it calls for payment of costs 
and attorney’s fees in case the payee has 
to enforce collection. National Park Bank 
of N. Y. v. American B. Co., 79 M 542, 547, 
257 P 436. 


Provision Providing for Interest After 
Due Date 


Inclusion in a promissory note of the 
clause: “Interest or principal not paid 
when due, to draw interest thereafter at 
ten per cent. per annum until paid,” held 
not to have destroyed its negotiability. 
Lister v. Donlan, 85 M 571, 576, 281 P 348. 


References 


Cited or applied as section 2, Laws 1903, 
in Morrison v. Ornbaun, 30 M 111, 114, 75 
P 953; as section 5850, Revised Codes, in 
First Nat. Bank v. Barrett, 52 M 359, 365, 
157 P 951. 


8410. When promise is unconditional. An unqualified order or promise 
to pay is unconditional within the meaning of this act, though coupled 


with: 


1. An indication of a particular fund out of which reimbursement is 
to be made, or a particular account to be debited with the amount; or, 


2. A statement of the transaction which gives rise to the imstrument. 


But an order or promise to pay out of a particular fund is not uncon- 


ditional. 


History: En. Sec. 5851, Rev. C. 1907; 
re-en. Sec. 8410, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3084. 


References 


Cited or applied as section 38, chapter 
121, Laws 1903, in State v. Mitton, 37 M 
366, 375, 96 P 926; as section 5851, Re- 
vised Codes, in First Nat. Bank v. Barrett, 
52 M 359, 364, 157 P 951. 
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8411. Determinable future time, what constitutes. An instrument is 
payable at a determinable future time, within the meaning of this act, 
which is expressed to be payable: 

1. At a fixed period after date or sight; or, 

2. On or before a fixed or determinable future time specified 
therein; or, 

3. On or at a fixed period after the occurrence of a specified event, 
which is certain to happen, though the time of happening be uncertain. 

An instrument payable upon a contingency is not negotiable, and the 
happening of the event does not cure the defect. 


History: En. Sec. 5852, Rev. C. 1907; 
re-en. Sec. 8411, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3085. 


Operation and Effect 

Held that a six months’ promissory 
note containing an accelerating clause to 
the effect that in the event of insolvency . 
of either maker or indorsers, or the insti- 


tution of suit or attachment against them 
or either of them, or the mortgaging of 
any property by the makers or indorsers, 
the note might be declared immediately 
due and payable, was non-negotiable in 
that it left the time when payable un- 
certain and indefinite. Great Falls Nat. 
Bk. v. Young et al., 67 M 328, 335, 215 P 
651. 


8412. Instrument non-negotiable when orders or promises in addition 
to payment of money included—provisions not affecting negotiability. An 
instrument which contains an order or promise to do any act in addition 
to the payment of money is not negotiable. But the negotiable character 
of an instrument otherwise negotiable is not affected by a provision which: 

1. Authorizes the sale of collateral securities in case the instrument 


be not paid at maturity; or, 


2. Authorizes a confession of judgment if the instrument be not paid 


at maturity ; or, 


3. Waives the benefit of any law intended for the advantage or protec- 


tion of the obligor; or, 


4. Gives the holder an election to require something to be done in heu 


of payment of money. 


5. An instrument otherwise negotiable in character is not affected 
by the fact that it was at the time of the execution or subsequently secured 
by mortgage on real or personal property. 

But nothing in this section shall validate any provision or stipulation 


otherwise illegal. 


History: En. Sec. 5853, Rev. C. 1907; 
re-en. Sec. 8412, R. C. M. 1921; amd. Sec. 
1, Ch. 143, L. 1923. See also history of 
Sec. 8401. Cal. Civ. C.:Sec. 3086. 

Operation and Effect 

A promissory note, negotiable on its face, 
executed prior to the amendment of this 
section was non-negotiable when secured 
by a mortgage on real property and the 


assignee of the mortgage with the note 
indorsed in blank, taking it with full 
knowledge that it was a mortgage note, 
took it as a non-negotiable instrument. 
Barnes et al. v. Rowles et al., 84 M 393, 
396, 276, P..15. 


References 


Ingebrightsen et al. v. Hatcher et al., 
87 M 482, 484, 288 P 1023. 


8413. Omissions—seal—particular money. The validity and negotia- 
ble character of an instrument are not affected by the fact that: 


1. It is not dated; or, 


2. Does not specify the value given, or that any value has been given 


therefor ; or, 
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3. Does not specify the place where it is drawn or the place where it 
is payable; or, 

4. Bears a seal; or 

5. Designates a particular kind of current money in which payment 
is to be made. | 

But nothing in this section shall alter or repeal any statute requiring 
in certain cases the nature of the consideration to be stated in the instru- 
ment. - 


History: En. Sec. 5854, Rev. C. 1907; re-en. Sec. 8413, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3087. 


8414. When payable on demand. An instrument is payable on 
demand: | 

1. Where it is expressed to be payable on demand, or at sight, or on 
presentation ; or, 

2. In which no time for payment is expressed. 

Where an instrument is issued, accepted, or indorsed and overdue, it 
is, aS regards the person so issuing, accepting, or indorsing it, payable on 
demand. 


History: En. Sec. 5855, Rev. C. 1907; re-en. Sec. 8414, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3088. 


8415. When payable to order. The instrument is payable to order 
where it is drawn payable to the order of a specified person, or to him or 
his order. It may be drawn payable to the order of: 

1. A payee who is not maker, drawer, or drawee; or, 

The drawer or maker; or, 

The drawee; or, 

Two or more payees jointly; or, 

One or some of several payees; or, 

The holder of an office for the time being. 


> OT go BO 


Where the instrument is payable to order, the payee must be named 
or otherwise indicated therein with reasonable certainty. 


History: En. Sec. 5856, Rev. C. 1907; re-en. Sec. 8415, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3089. 


8416. When payable to bearer. The instrument is payable to Deanens 

1. When it is expressed to be so payable; or, 

2. When it is payable to a person named therein, or bearer; or, 

3. When it is payable to the order of a fictitious or non-existing or 
living person not intended to have any interest in it, and such fact was 
known to the person making it so payable, or known to his employee or 
other agent who supplies the name of such payee. 

4. When the name of the payee does not purport to be the name of 
any person; or, 

5. When the only or last indorsement is an indorsement in blank. 


History: En. Sec. 5857, Rev. C. 1907; re-en. Sec. 8416, R. C. M. 1921; amd. Sec. 1, 
Ch. 107, L. 1931. See also history of Sec. 8401. Cal. Civ. C. Sec. 3090. 
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8417. Terms, when sufficient. The instrument need not follow the 
language of this act, but any terms are sufficient which clearly indicate 
an intention to conform to the requirements hereof. 

History: En. Sec. 5858, Rev. C. 1907; re-en. Sec. 8417, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3091. 

8418. Date, presumption as to. Where an instrument or an accept- 
ance of any indorsement thereon is dated, such date is deemed prima 
facie to be the true date of the making, drawing, acceptance, or in- 
dorsement, as the case may be. 

History: En. Sec. 5859, Rev. C. 1907; re-en. Sec. 8418, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3092. 

8419. Antedated and postdated. The instrument is not invalid for 
the reason only that it is antedated or postdated, provided this is not 
done for an illegal or fraudulent purpose. The person to whom an instru 
ment so dated is delivered acquires the title thereto as of the date of 
delivery. 

History: En. Sec. 5860, Rev. C. 1907; re-en. Sec. 8419, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3093. 

8420. When date may be inserted. Where an instrument expressed to 
be payable at a fixed period after date is issued undated, or where the 
acceptance of an instrument payable at a fixed period after sight is un- 
dated, any holder may insert therein the true date of issue or acceptance, 
and the instrument shall be payable accordingly. The insertion of a wrong 
date does not avoid the instrument in the hands of a subsequent holder in 
due course; but as to him, the date so inserted is to be regarded as the 
true date. 


History: En. Sec. 5861, Rev. C. 1907; re-en. Sec. 8420, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3094. 


8421. Blanks—when may be filled. Where an instrument is wanting 
in any material particular, the person in possession thereof has a prima 
facie authority to complete it by filling up the blanks therein. And a 
signature on a blank paper delivered by the person making the signature 
in order that the paper may be converted into a negotiable instrument 
operates as a prima facie authority to fill it up as such for any amount. 
In order, however, that any such instrument when completed may be en- 
forced against any person who became a party thereto prior to its comple- 
tion, it must be filled up strictly in accordance with the authority given, 
and within a reasonable time. But if any such instrument, after comple- 
tion, is negotiated to a holder in due course, it is valid and effectual for 
all purposes in his hands, and he may enforce it as if it had been filled up 
strictly in accordance with the authority given, and within a reasonable 
time. 


History: En. Sec. 5862, Rev. C. 1907; blanks evidently intended to be filled 


re-en. Sec. 8421, R. C. M. 1921. See also creates an implied authority in the person 
history of Sec. 8401. Cal. Civ. C. Sec. who receives it to complete the instrument 
3095. by filling the blanks, has no application 

Operation and Effect where the defendant had himself testified 


In a prosecution for forgery, the rule 
that the delivery of a writing containing 
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charged with uttering, while knowing it. 


8421 
180 P. (2) 250 
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to be spurious, had all been filled before it 
was signed. State v. Mitton, 37 M 366, 
373, 96 P 926. See First National Bank 
v. Barrett, 52 M 359, 365, 157 P 951. 


A promissory note payable with interest 
without, however, specifying the rate of 


interest, carries interest at the legal rate. 
Burnett v. Burnett, 68 M 546, 548, 219 P 
831. 


References 
Merchants Nat. Bank v. Smith et al., 59 
M 280, 294, 196 P 523. 

8422. Incomplete instrument not delivered. Where an incomplete 
instrument has not been delivered, it will not, if completed and negotiated, 
without authority, be a valid contract in the hands of any holder, as 
against any person whose signature was placed thereon before delivery. 

History: En. Sec. 5863, Rev. C. 1907; re-en. Sec. 8422, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3096. 

8423. Delivery—when effectual—when presumed. Every contract on 
a negotiable instrument is incomplete and revocable until delivery of the 
instrument for the purpose of giving effect thereto. As between immediate 
parties, and as regards a remote party, other than a holder in due course, 
the delivery, in order to be effectual, must be made either by or under 
the authority of the party making, drawing, accepting, or indorsing, as 
the case may be; and in such case the delivery may be shown to have 
been conditional, or for a special purpose only, and not for the purpose of 
transferring the property in the instrument. But where the instrument is 
in the hands of a holder in due course, a valid delivery thereof by~all 
parties prior to him so as to make them liable to him is conclusively pre- 
sumed. And where the instrument is no longer in the possession of a 
party whose signature appears thereon, a valid and intentional delivery 
by him is presumed until the contrary is proved. 


History: En. Sec. 5864, Rev. C. 1907; 
re-en. Sec. 8423, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3097. 


Operation and Effect 


Under this section, delivery of a prom- 
issory note, in order to be effectual, must 
be made by or under the authority of the 
maker of the instrument, and therefore 
where no such delivery is shown the payee 
named therein cannot recover on it. Bar- 
och v. Greater Montana Oil Co., 70 M 983, 
97, 225 P 800. 


Under this section, providing that where 
a negotiable instrument is no longer in 


the possession of a party whose signature 
appears thereon a valid and intentional 
delivery by him is presumed, held, in an 
action on a promissory note, that its pro- 
duction by plaintiff raised a presumption 
of a valid and intentional delivery of it 
to the payee by the maker, and that it was 
properly admitted as against the objection 
that plaintiff was not the owner or holder 
thereof. Ely, Salyards & Co. v. Farmers’ 
KE. Co., 69 M 265, 270, 221 P 522. 


8424. Construction where instrument is ambiguous. 


Under this section, where a negotiable 
instrument (trade acceptance) is in the 
hands of a holder in due course and pro- 
duced by him at the trial of an action to 
recover thereon, a valid and intentional 
delivery of it to the transferee and ac- 
ceptance of the instrument by the drawee 
are presumed; hence failure to prove them 
does not entitle defendant to a nonsuit. 
Best et al. v. Boyer, 98 M 40, 45, 37 P 2d 
331. 


Where the lan- 


guage of the instrument is ambiguous, or there are omissions therein, the 
following rules of construction apply: 

1. Where the sum payable is expressed in words and also in figures, 
and there is a discrepancy between the two, the sum denoted by the words 
is the sum payable; but if the words are Heath tous or uncertain, reference 
may be had to the figures to fix the amount. 

2. Where the instrument provides for the payment of interest, without 
specifying the date from which interest is to run, the interest runs from 
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the date of the instrument, and if the instrument is undated, from the issue 
thereof. 

3. Where the instrument is not dated, it will be considered to be dated 
as of the time it was issued. 

4. Where there is a conflict between the written and printed provi- 
sions of the instrument, the written provisions prevail. 

5. Where the instrument is so ambiguous that there is doubt whether 
it is a bill or note, the holder may treat it as either at his election. 

6. Where a signature is so placed upon the instrument that it is not 
clear in what capacity the person making the same intended to sign, he is 
to be deemed an indorser. 

7. Where an instrument containing the words “I promise to pay” is 
signed by two or more persons, they are deemed to be jointly and severally 
liable thereon. 


History: En. Sec. 5865, Rev. C. 1907; 
re-en. Sec. 8424, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3098. 


References 


Square Butte State Bank v. Ballard, 64 
M 554, 559, 210 P 889. 


8425. Liability of person signing in trade or assumed name. No per- 
son is hable on the instrument whose signature does not appear thereon, 
except as herein otherwise expressly provided. But one who signs in a 
trade or assumed name will be liable to the same extent as if he had signed 


in his own name. 


History: En. Sec. 5866, Rev. C. 1907; 
re-en. Sec. 8425, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3099. 

Operation and Effect 

A person whose name does not, appear 
on a promissory note is not liable thereon. 
Kohrs v. Smith, 45 M 467, 472, 124 P 275; 
Young v. Bray, 54 M 415, 417, 170 P 1044. 

To hold a person, or his estate, liable on 
a promissory note, his name must appear 


8426. Signature by agent—authority—how shown. 
any party may be made by a duly authorized agent. 


thereon. First Nat. Bk. v. Cottonwood 
Land Co., 51 M 544, 548, 154 P 582. See 
also First State Bank v. Mussigbrod et al., 
83 M 68, 84, 271 P 695. 

References 

Cited or applied as section 5866, Revised 
Codes, in Young v. Bray, 54 M 415, 417, 
170 P 1044; Larson v. Marcy et al., 61 M 
1, 7, 201 P 685; Shaw v. McNamara & 
Marlow, Inc., 85 M 389, 397, 278 P 836. 


The signature of 
No particular form 


of appointment is necessary for this purpose; and the authority of the 
agent may be established as in other cases of agency. 


History: En. Sec. 5867, Rev. C. 1907; 
re-en. Sec. 8426, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3100. 


Operation and Effect 


Persons conducting business as a volun- 
tary association, using a common or trade 
name, may be held jointly and severally 


8427. Liability of person signing as agent, etc. 


liable upon a note executed in the trade 
name by their agent authorized to do so. 
Larson v. Marcy et al., 61 M 1, 7, 201 P 685. 

Under this section, the signature of any 
party to a negotiable instrument may be 
made by a duly authorized agent. Com- 
mercial Nat. Bank v. Reichelt, 62 M 302, 
305, 204 P 1037. 


Where the instrument 


contains or a person adds to his signature words indicating that he signs 
for or on behalf of a principal, or in a representative capacity, he is not 
liable on the instrument if he was duly authorized; but the mere addition 
of words describing him as an agent, or as filling a representative charac- 
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ter, without disclosing his principal, 


liability. 

History: En. Sec. 5868, Rev. C. 1907; 
re-en. Sec. 8427, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3101. 


Operation and Effect 


Held, under this section, that the in- 
dorsement, “J. H. Irwin, Presdt. Great 
Northern Surety Co.,” on a note made pay- 


NEGOTIABLE INSTRUMENTS 


Ch, 1972108 
does not exempt him from personal 


able to the company was its indorsement 
and not that of the individual signer, the 
contention that the words following the 
name were merely descriptio personae and 
did not indicate the character in which 
he acted not being maintainable under the 
Negotiable Instruments Law. Commercial 
Nat. Bank v. Reichelt, 62 M 302, 307, 204 — 
P1037, 


8428. Signature by procuration, effect of. A signature by “procura- 
tion” operates as a notice that the agent has but a limited authority to 
sign, and the principal is bound only in case the agent in so signing acted 
within the actual limits of his authority. 

History: En. Sec. 5869, Rev. C. 1907; re-en. Sec. 8428, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3102. 

8429. Effect of indorsement by infant or corporation. The indorse- 
ment or assignment of the instrument by a corporation or by an infant 
passes the property therein, notwithstanding that from want of capacity 
the corporation or infant may incur no liability thereon. 

History: En. Sec. 5870, Rev. C. 1907; re-en. Sec. 8429, R. C. M. 1921. See also ritetory 
of Sec. 8401. Cal. Civ. C. Sec. 3103. 

8430. Forged signature, effect of. When a signature is forged or 
made without the authority of the person whose signature it purports to 
be, it is wholly inoperative; and no right to retain the instrument, or to 
give a discharge therefor, or to enforce payment thereof against any party 
thereto, can be acquired through or under such signature, unless the 
party, against whom it is sought to enforce such right, is precluded from 
setting up the forgery or want of authority. 

History: En. Sec. 5871, Rev. C. 1907; re-en. Sec. 8430, R. C. M. 1921. See also history 


of Sec. 8401. Cal. Civ. C. Sec. 3104. 
CHAPTER 198 
CONSIDERATION 


Section 8431. Presumption of consideration. 


8432. What constitutes value. 

8433. What constitutes holder for value. 

8434. When lien on instrument constitutes holder for value. 
8435. Effect of want of consideration. 

8436. Liability of accommodation party. 


8431. Presumption of consideration. Every negotiable instrument is 
deemed prima facie to have been issued for a valuable consideration; and 
every person whose signature appears thereon to have become a party 
thereto for value. 


History: En. Sec. 5872, Rev. C. 1907; 
re-en. Sec. 8431, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3105. 

Operation and Effect 

In an action on a promissory note against 
the maker, plaintiff is not required to 


prove consideration, a note being deemed 
to have been issued for a valuable consid- 
eration, and absence of it being a matter 
of defense. Alley v. Butte & Western Min. 


Co., 77 M 477, 487, 251 P 517. 


The burden of showing a want of con- 
sideration to support a written instru- 


1034 


Ch. 198 


ment lies with the party seeking to inval- 
idate it on that ground, the presumption 
being that there was a_ consideration. 
Farmers’ & Miners’ State Bank y. Probst, 
81 M 248, 258, 263 P 693. 


8432. What constitutes value. 
to support a simple contract. 


CONSIDERATION 


8432-8435 


References. 


McConnell v. Blackley, 66 M 510, 514, 
214 P 64; Allen v. Montana Refining Co., 
71 M 105, 120, 227 P 582; Olsen v. Zappone, 
83 M 573, 579, 273 P 635. 


Value is any consideration sufficient 
An antecedent or pre-existing debt consti- 


tutes value; and is deemed such whether the instrument is payable on de- 


mand or at a future time. 

History: En. Sec. 5873, Rev. C. 1907; 
re-en. Sec. 8432, R. C. M. 1921. See. also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3106. 


Operation in General 


Held, in an action on a promissory note 
for $650, a defense to which was want of 
consideration, that where plaintiff, in pos- 
session of public land under a claim of 
right to desert entry and upon which he 
had made improvements consisting of about 
three miles of fencing, located defendants 
thereon, delivering possession and surren- 
dering the improvements to them, de- 
fendants giving the note in payment, 
there was sufficient consideration for the 
instrument. McConnell v. Blackley, 66 M 
510, 514, 214 P 64. 

Where the vendor of land accepted a 


note in payment of interest past due on, 


a deferred payment of the purchase price, 
he waived the right given him under the 
contract of sale to declare the contract 
terminated by its breach, and extended 
the time in which the amount might be 


8433. What constitutes holder for value. 


paid, and such extension was a sufficient 
consideration for the note. Edwards et al. 
v. Muri, 73 M 339, 346, 237 P 209. 


Pre-Existing Debt 


An antecedent or pre-existing debt con- 
stitutes value, and therefore one who takes 
property in satisfaction of such a debt is 
a purchaser for value and entitled to full 
protection as such. Hackney v. Birely, 
67 M 155, 162, 215 P 642; Schauer v. 
Morgan et al., 67 M 455, 465, 216 P 347; 
Mulany v. Murray, 68 M 245, 252, 216 P 
1105. 

A pre-existing debt constitutes value 
and, therefore, the surrender of an old 
promissory note upon execution of one to 
take its place is a sufficient consideration 
for the latter, and the fact that the obli- 
gation surrendered is that of another per- 
son is immaterial. First State Bank v. 
Mussigbrod et al., 83 M 68, 88, 271 P 695. 


References 


Yale Oil Corp. v. Sedlacek et al., 99 M 
411, 43 P 2d 887. 


Where value has at any 


time been given for the instrument, the holder is deemed a holder for 
value in respect to all parties who became such prior to that time. 


History: En. Sec. 5874, Rev. C. 1907; 
re-en. Sec. 8433, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3107. 


8434. When lien on instrument constitutes holder for value. 


References 


Olsen vy. Zappone, 83 M 573, 579, 273 P 
635. 


Where 


the holder has a len on the instrument, arising either from contract or 
by implication of law, he is deemed a holder for value to the extent of his 


lien. 


History: En. Sec. 5875, Rev. C. 1907; 
re-en. Sec. 8434, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3108. 


8435. Effect of want of consideration. 


References 


Union Bank ete. Co. v. Lynn, 73 M 473, 
476, 237 P 490. 


Absence or failure of consid- 


eration is a matter of defense as-:against any person not a holder in due 
course; and partial failure of consideration is a defense pro tanto, whether 
the failure is an ascertained and liquidated amount, or otherwise. 


History: En. Sec. 5876, Rev. C. 1907; 
re-en. Sec. 8435, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3109. 


Operation and Effect 

In an action by the payee of a promissory 
note against the maker, defendant’s gen- 
eral averment that the note “was executed 


1035 


43 
3 P 


2 se 
(2d) 553 
Mont. ...-.-- 


8436 


without any consideration whatever and 
there was a total absence and failure of 
consideration” was sufficient without set- 
ting out the evidentiary facts upon which 
defendant relied. United States Nat. Bank 
v. Chappell, 71 M 553, 563, 230 P 1084. 

In an action on a promissory note against 
the maker, plaintiff is not required to 
prove consideration, a note being deemed 
to have been issued for a valuable con- 
sideration, and absence of it being a 
matter of defense. Alley v. Butte & West- 
ern Min. Co., 77 M 477, 251 P 517. 


NEGOTIABLE INSTRUMENTS 


portion. 


Ch. 193; 432 


A note given in aid of a contract which 
is invalid under the statute of frauds is 
without consideration and payment thereof 
cannot be enforced; but where only a por- 
tion of a note is given in payment of such 
a void contract, the remaining portion 
being based upon a valid consideration, 
payment may be enforced as to such latter 
Eecles v. Kendrick, 80 M 120, 
129, 259 P 609. 


References 
Best et al. v. Boyer, 98 M 40, 37 P 2d 331. 


8436. Liability of accommodation party. An accommodation party 


is one who has signed the instrument as maker, drawer, acceptor, or in- 
dorser, without receiving value therefor, and for the purpose of lending his 
name to some other person. Such a person is liable on the instrument to 
a holder for value, notwithstanding such holder at the time of taking the 


instrument knew him to be only an accommodation party. 


History: En. Sec. 5877, Rev. C. 1907; 
re-en. Sec. 8436, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3110. 

Operation and Effect 

Defendant, an accommodation maker, 


was primarily liable on the note, though 
the payee bank, at the time it took the 
instrument, knew that he was lending his 
name to his comaker, and was not dis- 
charged from liability by the act of the 
bank in releasing mortgage security fur- 
nished by the latter, without his (de- 
fendant’s) knowledge or consent. Mer- 
chants’ Nat. Bank v. Smith et al. 59 M 
280, 291, 196 P 523. 

Where defendant signed a renewal note 
taking the place of a note signed by her 
husband and another, at the request of 
the husband for the purpose of lending 
her name to him as comaker, she was an 
accommodation maker within the mean- 
ing of this section, and not a guarantor, 
and liable as such to a holder for value 
though the latter knew her to be only an 
accommodation maker and that no con- 
sideration moved to her for signing it, the 
consideration moving to one or both of her 
comakers having been sufficient to uphold 
the note. Mulany v. Murray, 68 M 245, 
252, 216 P 1105. 

The liability of the maker of a prom- 


issory note is absolute, while that of an 
indorser is contingent upon the default 
of the maker. Anderson v. Border et al., 
75 M 516, 526, 244 P 494. 

Id. While it is the general rule that 
where a number of persons successively 
sign a note, they are prima facie liable in 
the order in which their names appear 
even though they are in fact accommoda- 
tion indorsers, their intention that there 
should be a joint, rather than a successive, 
liability may be inferred from the circum- 
stances incident ,to the indorsements, and 
parol evidence is admissible to show that 
there was an agreement between them to 
that effect. 

Evidence tending to show that the maker 
of a negotiable instrument was merely an 
accommodation maker was properly ex- 
cluded in an action by a holder in due 
course, since under this section, an accom- 
modation maker is liable to a holder for 
value (even though the latter knew at the 
time of taking the instrument that the 
former was but an accommodation maker). 
Lister v. Donlan, 85 M 571, 579, 281 P 348. 

References 

Cited or applied as section 5877, Revised 
Codes, in Columbus State Bank v. Erb, 50 
M 442, 449, 147 P 617; First State Bank 
of Hilger v. Lang, 55 M 146, 153, 174 P 
597. 


CHAPTER 199 
NEGOTIATION 


Section 8437. 


What constitutes negotiation. 


8438. Indorsement—how made. 

8439. Indorsement must be of entire instrument. 

8440. Kinds of indorsement. 

8441. Special indorsement—indorsement in blank. 

8442. Blank indorsement—how changed to special indorsement. 
8443. When indorsement restrictive. 
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8444, Effect of restrictive indorsement—rights of indorsee. 
8445. Qualified indorsement. 
8446. Conditional indorsement. 
8447. Indorsement of instrument payable to bearer. 
8448. Indorser where payable to two or more persons. 
8449. Effect of instrument drawn or indorsed to a person as cashier. 
8450. Indorsement where name is misspelled, ete. 
8451. Indorsement in representative capacity. 
8452. Time of indorsement—presumption. 
8453. Place of indorsement—presumption. 
8454. Continuation of negotiable character. 
8455. Striking out indorsement. 
8456. Transfer without indorsement, effect of. 
8457. 


When prior party may negotiate instrument. 


8437. What constitutes negotiation. An instrument is negotiated 
when it is transferred from one person to another in such manner as to 


constitute the transferee the holder thereof. 


If payable to bearer, it is 


negotiated by delivery; if payable to order, it is negotiated by the indorse- 
ment of the holder, completed by delivery. 


History: En. Sec. 5878, Rev. C. 1907; 
re-en. Sec. 8437, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. S11. 


Operation and Effect 


A note made payable to a named per- 
son, with the words added, “or bearer,” 
passes from hand to hand by mere de- 
livery, and on becoming due may be en- 
forced by the person then holding it. 
J. I. Case Threshing Machine Co. v. Simp- 
son, 54 M 316, 318, 170 P 12. 


8438. Indorsement—how made. 


Held that the payee of a negotiable 
promissory note, in possession of it, is a 
prima facie holder in due course, within 
the meaning of the Uniform Negotiable 
Instruments Act, negotiation by indorse- 
ment and delivery not being necessary to 
constitute one a holder in due course. 


References 
Cited or applied as section 5878, Revised 


Codes, in Fifty Associates Co. v. Quigley, 
56 M 348, 352, 185 P 155. 


The indorsement must be written on 
the instrument itself, or upon paper attached thereto. 


The signature of 


the indorser, without additional words, is a sufficient indorsement. 


History: En. Sec. 5879, Rev. C. 1907; re-en. Sec. 8438, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3112. 


8439. Indorsement must be of entire instrument. The indorsement 
must be an indorsement of the entire instrument. An indorsement, which 
purports to transfer to the indorsee a part only of the amount payable, 
or which purports to transfer the instrument to two or more indorsees 
severally, does not operate as a negotiation of the instrument. But where 
the instrument has been paid in part, it may be indorsed as to the residue. 


History: En. Sec. 5880, Rev. C. 1907; re-en. Sec. 8439, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3113. 


8440. Kinds of indorsement. An indorsement may be either special 
or in blank; and it may also be either restrictive or qualified, or condi- 
tional. 


History: En. Sec. 5881, Rev. C. 1907; re-en. Sec. 8440, R. C. M. 1921. See also history 
- of Sec. 8401. Cal. Civ. C. Sec. 3114. 


8441. Special indorsement—indorsement in blank. A special indorse- 
ment specifies the person to whom, or to whose order, the instrument is to 
be payable; and the indorsement of such indorsee is necessary to the 
further negotiation of the instrument. An indorsement in blank specifies 
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no indorsee, and an instrument so indorsed is payable to bearer, and may 


be negotiated by delivery. 


History: En. Sec. 5882, Rev. C. 1907; re-en. Sec. 8441, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3115. 


8442. Blank indorsement—how changed to special indorsement. The 
holder may convert a blank indorsement into a special indorsement by 
writing over the signature of the indorser in blank any contract consistent 
with the character of the indorsement. 


History: En. Sec. 5883, Rev. C. 1907; re-en. Sec. 8442, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3116. 


8443. When indorsement restrictive. An indorsement is restrictive, 
which either: 

1. Prohibits the future negotiation of the instrument; or, 

2. Constitutes the indorsee the agent of the indorser; or, 

3. Vests the title of the indorsee in trust for or to the use of some 
other person. 

But the mere absence of words implying power to negotiate does not 
make an indorsement restrictive. 


History: En. Sec. 5884, Rev. C. 1907; re-en. Sec. 8443, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3117. 


8444. Effect of restrictive indorsement—rights of indorsee. A restric- 
tive indorsement confers upon the indorsee the right: 

1. To receive payment of the instrument ; 

2. To bring any action thereon that the indorser could bring; 

3. To transfer his rights as such indorsee, where the form of the in- 
dorsement authorizes him to do so. 

But all subsequent indorsees acquire only the title of the first indorsee 
under the restrictive indorsement. 


History: En. Sec. 5885, Rev. C. 1907; re-en. Sec. 8444, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3118. 


8445. Qualified indorsement. A qualified indorsement constitutes the 
indorser a mere assignor of the title to the instrument. It may be made 
by adding to the indorser’s signature the words ‘without recourse,” or 
any words of similar import. Such an indorsement does not impair the 
negotiable character of the instrument. 

History: En. Sec. 5886, Rev. C. 1907; re-en. Sec. 8445, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3119. 

8446. Conditional indorsement. Where an indorsement is conditional, 
a party required to pay the instrument may disregard the condition, and 
make payment to the indorsee or his transferee, whether the condition has 
been fulfilled or not. But any person to whom an instrument so indorsed 
is negotiated will hold the same, or the proceeds thereof, subject to the 
rights of the person indorsing conditionally. 


History: En. Sec. 5887, Rev. C. 1907; re-en. Sec. 8446, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3120. 


8447. Indorsement of instrument payable to bearer. Where an instru- 
ment, payable to bearer, is indorsed specially, it may nevertheless be 
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further negotiated by delivery; but the person indorsing specially is lable 
as indorser to only such holders as make (take) title through his indorse- 
ment. 


History: En. Sec. 5888, Rev. C. 1907; re-en. Sec. 8447, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3121. 


8448. Indorser where payable to two or more persons. Where an 
instrument is payable to the order of two or more payees or indorsees who 
are not partners, all must indorse, unless the one indorsing has authority 
to indorse for the others. 


History: En. Sec. 5889, Rev. C. 1907; References 
re-en. Sec. 8448, R. C. M. 1921. See also Swords v. Occident Elevator Co., 72 M 
history of Sec. 8401. Cal. Civ. C. Sec. 3122. 189 197, 932 P 189. 


8449. Effect of instrument drawn or indorsed to a person as cashier. 
Where an instrument is drawn or indorsed to a person as “cashier,” or 
other fiscal officer of a bank or corporation, it is deemed prima facie to be 
payable to the bank or corporation of which he is such officer; and may 
be negotiated by either the indorsement of the bank or corporation, or the 
indorsement of the officer. 


History: En. Sec. 5890, Rev. C. 1907; re-en. Sec. 8449, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3123. 


8450. Indorsement where name is misspelled, etc. Where the name 
of a payee or indorsee is wrongly designated or misspelled, he may indorse 
the instrument as therein described, adding, if he thinks fit, his proper 
signature. 


History: En. Sec. 5891, Rev. C. 1907; re-en. Sec. 8450, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3124. 


8451. Indorsement in representative capacity. Where a person is 
under obligation to indorse in a representative capacity, he may indorse 
in such terms as to negative personal lability. 


History: En. Sec. 5892, Rev. C. 1907; re-en. Sec. 8451, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. ©. Sec. 3125. 


8452. Time of indorsement—presumption. Except where an indorse- 
ment bears date after the maturity of the instrument, every negotiation 
is deemed prima facie to have been effected before the instrument was 
overdue. 

History: En. Sec. 5893, Rev. C. 1907; re-en. Sec. 8452, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3126. 

8453. Place of indorsement—presumption. Except where the con- 
trary appears, every indorsement is presumed prima facie to have been made 
at the place where the instrument is dated. 

History: En. Sec. 5894, Rev. C. 1907; re-en. Sec. 8453, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3127. 

8454. Continuation of negotiable character. An instrument negotiable 
in its origin continues to be negotiable until it has been restrictively 
indorsed or discharged by payment or otherwise. 

History: En. Sec. 5895, Rev. C. 1907; re-en. Sec. 8454, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3128. 
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8455. Striking out indorsement. The holder may at any time strike 
out any indorsement which is not necessary to his title. The indorser 
whose indorsement is struck out, and all indorsers subsequent to him, are 
thereby relieved from liability on the instrument. 


History: En. Sec. 5896, Rev. C. 1907; re-en. Sec. 8455, R. C. M. 1921. 
Cal. Civ. C. Sec. 3129. 


See also history 


8456. Transfer without indorsement, effect of. Where the holder of 
an instrument payable to his order transfers it for value without indorsing 
it, the transfer vests in the transferee such title as the transferor had 


therein, and the transferee acquires, in addition, the right to have the 


indorsement of the transferor. But for the purpose of determining whether 
the transferee is a holder in due course, the negotiation takes effect as of 


the time when the indorsement is actually made. 


History: En. Sec. 5897, Rev. C. 1907; 
re-en, Sec. 8456, R. C. M. 1921. . See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3130. 

Operation and Effect 

Upon transfer of a mortgage note pay- 
able to order without indorsement, title 
vested in the transferee; hence where the 
fact that the plaintiff assignee in his 
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action to foreclose the mortgage bought 
the note from the mortgagee was uncon- 
tradicted and he produced it at the trial, 
a finding that he had failed to produce 
competent evidence of its ownership was 
error. Leffek v. Luedeman, 95 M 457, 466, 
27 P 2d 511. 


Where an instru- 


ment is negotiated back to a prior party, such party may, subject to the 


provisions of this act, reissue and further negotiate the same. 


But he is 


not entitled to enforce payment thereof against any intervening party to 


whom he was personally liable. 


History: En. Sec. 5898, Rev. C. 1907; re-en. Sec. 8457, R. C. M. 1921. See also history 


of Sec. 8401. Cal. Civ. C. Sec. 3131. 


CHAPTER 200 
RIGHTS OF HOLDER 


Section 8458. 


Right of holder to sue—payment. 


8459. What constitutes a holder in due course. 

8460. When person not deemed holder in due course. 
8461. Notice before full amount paid. 

8462. When title defective. 

8463. What constitutes notice of defect. 

8464. Rights of holder in due course. 

8465. When subject to original defenses. 

8466. Who deemed holder in due course. 


8458. Right of holder to sue—payment. 


The holder of a negotiable 


instrument may sue thereon in his own name; and payment to him in due 


course discharges the instrument. 


History: En. Sec. 5899, Rev. C. 1907; 
re-en. Sec. 8458, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3132. 


Operation and Effect 


A holder of a note may maintain an 
action for its collection; it is not required 
that the plaintiff in such an action allege 
in his complaint that he is owner at the 
time. 
v. Simpson, 54 M 316, 318, 170 P 12. 


J. I. Case Threshing Machine Co. — 


The mere possession of a promissory note 
by a foreign administrator, made payable 
to the order and transferred to his in- 
testate but never indorsed, does not con- 
stitute him a holder thereof within the 
meaning of the Negotiable Instruments 
Law, and he is therefore not entitled to 
maintain an action thereon in his indi- 
vidual capacity but may maintain it only 
in his representative capacity after taking 
out ancillary letters. Lefebure et al. v. 
Baker et al., 69 M 193, 204, 220 P 1111. 
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8459 


A holder in due course 


is a holder who has taken the instrument under the following conditions: 

1. That it is complete and regular upon its face; 

2. That he became the holder of it before it was overdue, and without 
notice that it has been previously dishonored, if such was the fact; 

3. That he took it in good faith and for value; 

4, That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person negotiat- 


ing it. 
History: En. Sec. 5900, Rev. C. 1907; 
re-en. Sec. 8459, R. C. M. 1921. See also 


history of Sec. 8401. Cal. Civ. C. Sec. 3133. 
Burden of Proof 


Under section 8466, R. C. M. 1921, where, 
after plaintiff indorsee had made out a 
prima facie case, defendant (drawer) pro- 
duced evidence tending fairly to prove that 
the payee had obtained the check through 
fraud, the burden shifted to plaintiff to 
prove every fact necessary to show that 
he was a holder in due course, among 
them: that he took it in good faith and 
for value, failing in which he was not 
entitled to recover. Matteson v. Trask, 63 
M 160, 164, 206 P 428. 

To defeat the claim of ownership of 
coupon Liberty bonds, negotiable in char- 
acter, asserted by plaintiff in his action 
for their conversion, it was incumbent 
upon defendant bank to show that it was 
a holder in due course, under this section, 
8465 and 8466, R. C. M. 1921. Grosfield v. 
First Nat. Bank, 73 M 219, 235, 236 P 250. 

Definition of Holder in Due Course 

A holder of a promissory note who bought 
it before maturity in good faith paying 
full value therefor, without actual knowl- 
edge or notice that it was secured by a 
mortgage, or of the assignment of the 
note containing a provision that it was 
being transferred without recourse, was a 
holder in due course within the meaning 
of this section. Wood v. Ferguson et al., 
71 M 540, 550, 230 P 592. 

Where plaintiffs in an action on a ne- 
gotiable instrument by their uncontra- 
dicted evidence showed that they became 
the holders of it before it was overdue, 
and without notice that it had been dis- 
honored, that they took it in good faith 
and for value, and that at the time it 
was negotiated to them they had no notice 
of any infirmity in the title of the person 
who negotiated it to them, their showing 
was sufficient to establish their status as 
holders in due course, and evidence tn 
establish failure of consideration was in- 
admissible. Best et al. v. Boyer, 98 M 40, 
46, 37 P 2d 331. 

Jury Question 


While the question whether a holder of 
a negotiable instrument is a holder in due 
course is usually one of fact for the jury 


to decide, where the facts are shown and 
undisputed, and the transaction discloses 
nothing which would justify an inference 
of bad faith, it becomes one of law and 
it is the duty of the trial court to direct 
a verdict for plaintiff. Lister v. Donlan, 
85 M 571, 577, 281 P 348. 

Payee Prima Facie Holder in Due Course 


Held, that the payee of a negotiable 
promissory note, in possession of it, is a 
prima facie holder in due course, within 
the meaning of the Uniform Negotiable 
Instruments Act, negotiation by indorse- 
ment and delivery not being necessary to 
constitute one a holder in due course. 
Merchants’ Nat. Bank v. Smith et al., 59 
M 280, 292, 196 P 523. 


What Defeats Holder in Due Course 


Where the payee in a demand note for 
five hundred dollars assigned it to plain- 
tiff about twenty months after its date, 
with indorsements thereon showing partial 
payments amounting to four hundred and 
fifty dollars of the principal sum due, and 
where it appeared that plaintiff, through 
one of its employees, had notice that there 
was a dispute between the maker and the 
payee as to whether any balance remained 
unpaid, plaintiff was not a holder in due 
course, within the meaning of this section, 
but took the paper with notice of its dis- 
honor. Brophy Grocery Co. v. Wilson, 45 
M 489, 493, 124 P 510. 

Id. Part payment of the principal of 
a demand note is evidence of its dishonor. 

A bank which accepted a note four years 
overdue did not become a holder in due 
course, but took only the title thereto 
which the assignor, its debtor, had, with 
the risk of all defects therein, as well as 
of the defenses to it or demands existing 
at the time against him with reference 
to it. Northwestern Improvement Co. v. 
Rhoades, 52 M 428, 434, 158 P 832. 

Knowledge of a warranty that an auto- 
mobile would meet certain requirements as 
to service did not defeat a bank’s claim as 
a holder in due course of promissory notes 
taken in payment of the machine before 
maturity, and without being aware of a 


breach of such warranty. Baker State > 


Bank v. Grant, 54 M 7, 9, 166 P 27. 
Id. If an automobile is sold and notes 
are given for the purchase price, which 
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notes are transferred to a bank, the fact 
that the bank knew, when it took the 
notes, that the car was sold under a war- 
ranty, and that the consideration for the 
notes might possibly fail, cannot defeat its 
claim to be a holder in due course. 

In an action on a promissory note which 
had never been previously negotiated and 
was overdue when plaintiff acquired it 
by assignment, and who was therefore not 
a holder in due course, parol evidence was 


‘admissible to show that defendants with 


plaintiff’s knowledge had indorsed the 
note with the understanding that each was 
doing so as representative of an associa- 
tion and not in his personal capacity. An- 
derson v. Border et al., 75 M 516, 529, 244 
P 494, 

To defeat the claim of plaintiff in an 
action on a promissory note that he was 
a holder in due course, on the ground that 
when he acquired it he had notice of a 
defect of title in the transferor consisting 
of a breach of faith in the latter as against 
the maker, it must, under section 8463, 
R. C. M. 1921, be made to appear that 
he had actual knowledge of the infirmity 
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or knowledge of such facts that his taking 
it under the circumstances amounted to 
bad faith. Olsen v. Zappone, 83 M 573, 
577, 273 P 635. 

In the absence of evidence showing that 
plaintiff was not a holder in due course 
of the note sued upon, the mere fact that 
he purchased it at a ten per cent. discount 
was not sufficient to raise an inference or 
suspicion that he bought a tainted instru- 
ment. Lister v. Donlan, 85 M 571, 577, 
281 P 348. 

One who takes a promissory note by as- 
signment after its maturity is not a holder 
in due course, and all defenses existing as 
against the original payee are available 
in his action to recover thereon. Alward 
v. Broadway Gold Min. Co., 94 M 45, 52, 
20 P 2d 647. 

References 

Cited or applied as section 5900, Revised 
Codes, in First National Bank of New 
Castle v. Grow, 57 M 376, 188 P 907; Syl- 
vester v. Anaconda C. Min. Co., 73 M 465, 
476, 236 P 1067; Newer v. First Nat. Bank 
of Harlem, 74 M 549, 555, 241 P 613. 


8460. When person not deemed holder in due course. Where an in- 
strument payable on demand is negotiated an unreasonable length of time 
after its issue, the holder is not deemed a holder in due course. 


History: En. Sec. 5901, Rev. C. 1907; re-en. Sec. 8460, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3134. 


8461. Notice before full amount paid. Where the transferee receives 
notice of any infirmity in the instrument or defect in the title of the per- 
son negotiating the same before he has paid the full amount agreed to be 
paid therefor, he will be deemed a holder in due course only to the extent 
of the amount theretofore paid by him. 


History: En. Sec. 5902, Rev. C. 1907; re-en. Sec. 8461, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3135. 


8462. When title defective. The title of a person who negotiates an 
instrument is defective within the meaning of this act when he obtained 
the instrument, or any signature thereto, by fraud, duress, or force and 
fear, or other unlawful means, or for an illegal consideration, or when he 
negotiates it in breach of faith, or under such circumstances as amount to 
a fraud. 


History: En. Sec. 5903, Rev. C. 1907; 
re-en. Sec. 8462, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3136. 


References 


Cited or applied as section 5903, Revised 
Codes, in Northwestern Improvement Co. 
v. Rhoades, 52 M 428, 435, 158 P 832; 
Olsen v. Zappone, 83 M 573, 578, 273 P 635. 


8463. What constitutes notice of defect. To constitute notice of an 
infirmity in the instrument or defect in the title of the person negotiating 


.the same, the person to whom it is negotiated must have had actual 


knowledge of the infirmity or defect, or knowledge of such facts that his 
action in taking the instrument amounted to bad faith. 
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History: En. Sec. 5904, Rev. C. 1907; 
re-en. Sec. 8463, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3137. 


Operation and Effect 


To defeat the claim of plaintiff in an 
action on a promissory note that he was 
a holder in due course, on the ground that 
when he acquired it he had notice of a 
defect of title in the transferor consisting 
of a breach of faith in the latter as against 


8464. Rights of holder in due course. 


RIGHTS OF HOLDER 


8464-8466 


the maker, it must, under this section, be 

made to appear that he had actual knowl- 

edge of the infirmity or knowledge of 

such facts that his taking it under 

the circumstances amounted to bad faith. 

Olsen v. Zappone, 83 M 573, 578, 273 P 635. 
References 


Cited or applied as section 5904, Revised 
Codes, in First National Bank of Lewis- 
town v. Wilson et al., 57 M 384, 188 P 371. 


A holder in due course holds 


the instrument free from any defect of title of prior parties, and free from 
defenses available to prior parties among themselves, and may enforce 
payment of the instrument for the full amount thereof against all parties 


liable thereon. 


History: En. Sec. 5905, Rev. C. 1907; 
re-en. Sec. 8464, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3138. 


Operation and Effect 


Want or failure of consideration for a 
negotiable promissory note constitutes no 
defense as against a holder in due course, 
under this section. Lister v. Donlan, 85 
M 571, 577, 281 P 348. 


8465. When subject to original defenses. 


References 


Cited or applied as section 5905, Revised 
Codes, in Northwestern Improvement Co. 
v. Rhoades, 52 M 428, 434, 158 P 832; 
Wood v. Ferguson et al., 71 M 540, 550, 
230 P 592; Olsen v. Zappone, 83 M 573, 577, 
273 P 635; Best et al. v. Boyer, 98 M 40, 
37. P 2d.331. 


In the hands of any holder 


other than a holder in due course, a negotiable instrument is subject to 
the same defense as if it were non-negotiable. But a holder who derives his 
title through a holder in due course, and who is not himself a party to 
any fraud or illegality affecting the instrument, has all the rights of such 


former holder in respect of all parties prior to the latter. 


History: En. Sec. 5906, Rev. C. 1907; 
re-en. Sec. 8465, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3139. 

Operation and Effect 

The Uniform Negotiable Instruments Act 
deals with negotiable instruments only so 
long as they are in the hands of holders 
in due course, if in other hands, they are 


subject to the same defenses as if non- 
negotiable. Merchants’ Nat. Bank v. Smith 
et al., 59 M 280, 292, 196 P 523. 

References 

Cited or applied as section 5906, Revised 
Codes, in Buhler v. Loftus, 53 M 546, 565, 
165 P 601; Grosfield v. First Nat. Bank, 
73 M 219, 235, 236 P 250. 


8466. Who deemed holder in due course. Every holder is deemed 
prima facie to be a holder in due course; but when it is shown that the 
title of any person who has negotiated the instrument was defective, the 
burden is on the holder to prove that he or some person under whom he 
claims, acquired the title as holder in due course. But the last mentioned 
rule does not apply in favor of a party who became bound on the instru- 


ment prior to the acquisition of such defective title. 


History: En. Sec. 5907, Rev. C. 1907; 
re-en. Sec. 8466, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3140. 


Operation and Effect 


Under this section, where, after plaintiff 
indorsee had made out a prima facie case, 
defendant (drawer) produced evidence 


tending fairly to prove that the payee 


had obtained the check through fraud, 
the burden shifted to plaintiff to prove 


every fact necessary to show that he was 
a holder in due course, among them: that 
he took it in good faith and for value, fail- 
ing in which he was not entitled to recover. 
Matteson v. Trask, 63 M 160, 164, 165, 206 
P 428. 


References 


Cited or applied as section 5907, Revised 
Codes, in Northwestern Improvement Co. 
v. Rhoades, 52 M 428, 434, 158 P 832; First 
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National Bank of New Castle v. Grow, 57 235, 236 P 250; Olsen v. Zappone, 83 M 
M 376, 188 P 907; Merchants’ Nat. Bank 573, 577, 273 P 635; Lister v. Donlan, 85 
v. Smith et al., 59 M 280, 292, 196 P 523; M 571, 578, 281 P 348; Best et al. v. Boyer, 
Grosfield v. First Nat. Bank, 73 M 219, 98M 40, 37 P 2d 3381. . 


CHAPTER 201 


LIABILITIES OF PARTIES 


Section 8467. Liability of maker. 
8468. Liability of drawer. 
8469. Liability of acceptor. 
8470. When person deemed indorser. 
8471. Liability of irregular indorser. 
8472. Warranty—where negotiation by delivery, ete. 
8473. Liability of general indorser. 
8474. Liability of indorser where paper negotiable by delivery. 
8475. Order in which indorsers are liable. 
8476. Liability of agent or broker. 


8467. Liability of maker. The maker of a negotiable instrument by 
making it engages that he will pay it according to its tenor, and admits 


the existence of the payee and his then capacity to indorse. 


History: En. Sec. 5908, Rev. C. 1907; Operation and Effect 
re-en. Sec. 8467, R. C. M. 1921. See also By making a promissory note to a cor- 


corporate existence and its capacity to 
indorse. Commercial Nat. Bank. v. Reich- 
elt, 62 M 302, 305, 204 P 1037. 

8468. Liability of drawer. The drawer by drawing this instrument 
admits the existence of the payee and his then capacity to indorse; and 
engages that on due presentment the instrument will be accepted or paid, 
or both, according to its tenor, and that if it be dishonored, and the neces- 
sary proceedings on dishonor be duly taken, he will pay the amount 
thereof to the holder, or to any subsequent indorser who may be compelled 
to pay it. But the drawer may insert in the instrument an express stipula- 
tion negativing or limiting his own lability to the holder. 


History: En. Sec. 5909, Rev. C. 1907; References 
history of Sec. 8401. Cal. Civ. C. Sec. 3142. 589, 230 P 1081. 


8469. Liability of acceptor. The acceptor by accepting the instrument 
engages that he will pay it according to the tenor of his acceptance, and 
admits : 

1. The existence of the drawer, the genuineness of his signature, and 
his capacity and authority to draw the instrument; and, 

2. The existence of the payee and his then capacity to indorse. 

History: En. Sec. 5910, Rev. C. 1907; re-en. Sec. 8469, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3143. 

8470. When person deemed indorser. A person placing his signature 
upon an instrument, otherwise than as maker, drawer, or acceptor, is 
deemed to be an indorser, unless he clearly indicates by appropriate words 
his intention to be bound in some other capacity. 


History: En. Sec. 5911, Rev. C. 1907;. Operation and Effect 
history of Sec. 8401. Cal. Civ. C. Sec. 3144. to that effect, one who signs his name 
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on the back of a non-negotiable note is 
not an indorser in the sense that term 
is used in the Negotiable Instruments Law; 
hence an instruction in the language of 
this section, that a person who places his 
signature upon an instrument otherwise 
than as maker, drawer or acceptor is 
deemed to be an indorser, was inapplicable 
in an action on such a note. Newer v. First 


8471. Liability of irregular indorser. 


LIABILITIES OF PARTIES 


8471, 8472 


Nat. Bank of Harlem, 74 M 549, 555, 241 
P 613. 

‘References 

Square Butte State Bank v. Ballard, 64 
M 554, 559, 210 P 889; Wood v. Ferguson 
et al., 71 M 540, 551, 230 P 592; Anderson 
v. Border et al., 75 M 516, 525, 244 P 494. 


Where a person, not otherwise 


a party to an instrument, places thereon his signature in blank before 
delivery, he is liable as indorser, in accordance with the following rules: 
1. If the instrument is payable to the order of a third person, he is 
liable to the payee and to all subsequent parties. 
2. If the instrument is payable to the order of the maker or drawer, 
or is payable to bearer, he is hable to all parties subsequent to the maker 


or drawer. 


3. If he signs for the accommodation of the payee, he is liable to all 


parties subsequent to the payee. 


History: En. Sec. 5912, Rev. C. 1907; 
re-en. Sec. 8471, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3145. 


Operation and Effect 


This section, with reference to the lia- 
bility of irregular or accommodation in- 
dorsers, has no application where a party 
places his indorsement on a promissory 
note after its delivery to the payee unless 
he does so pursuant to an agreement or un- 
derstanding had prior to delivery that the 


8472. Warranty—where negotiation by delivery, etc. 


indorsement should: relate back and be 
considered as having been made before de- 
livery; in the absence of such an agree- 
ment the indorsement constitutes a con- 
tract of guaranty rather than one of 
surety. Anderson v. Border et al., 75 M 
516, 524, 244 P 494. 


References 


Cited or applied as section 5912, Revised 
Codes, in Columbus State Bank v. Erb, 50 
M 442, 449, 147 P 617. 


Every person 


negotiating an instrument by delivery or by a qualified indorsement 


warrants: 


1. That the instrument is genuine and in all respects what it purports 


to be; 


2. That he has a good title to it; 


3. That all prior parties had capacity to contract; 

4. That he has no knowledge of any fact which would impair the 
validity of the instrument or render it valueless. 

But when the negotiation is by delivery only, the warranty extends in 


favor of no holder other than the immediate transferee. 


The provisions 


of subdivision 3 of this section do not apply to persons negotiating public 
or corporation securities, other than bills and notes. 


History: En. Sec. 5913, Rev. C. 1907; 
re-en. Sec. 8472, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3146. 


Operation and Effect 


An unqualified indorsement of a promis- 
sory note warrants to all subsequent hold- 
ers in due course that the instrument is 
genuine, that the indorser has good title 
to it, that all prior parties had capacity 
to contract, that the note at the time of 
his indorsement was valid and subsisting, 


that it will be paid according to its tenor, 
and that in case of its dishonor he will 
pay the amount of it to the holder or to 
any subsequent indorser who may be com- 
pelled to pay it. Wood v. Ferguson et al., 
71 M 540, 551, 230 P 592. 

Plaintiff’s right of action does not de- 
pend upon any express promise or war- 
ranty, but rather upon the implied war- 
ranty that all preceding indorsements are 
genuine and that it had good title to the 
check (this section and the next follow- 
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ing). The indorsement of the payee hav- 
ing been forged, the warranties were 
broken, defendant had no title whatever 
to the check and, consequently, no right 
to collect any money thereon, and plain- 
tiff is entitled to recover the amount paid 


8473. Liability of general indorser. 
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and its right to recover was not affected 
by delay in giving notice of the forgery 
after discovery. First Nat. Bank v. Fed- 
eral Reserve Bank, 88 M 589, 598, 294 P 
1105. 


Every indorser who indorses 


without qualification warrants to all subsequent holders in due course: 
1. The matters and things mentioned in subdivisions 1, 2, and 3 of 


the next preceding section; and, 


2. That the instrument is at the time of his indorsement valid and 


subsisting. 


And, in addition, he engages that on due presentment it shall be ac- 


cepted or paid, or both, as the case may be, according to its tenor, and 
that if it be dishonored, and the necessary proceedings on dishonor be 
duly taken, he will pay the amount thereof to the holder, or to any sub- 


sequent indorser who may be compelled to pay it. 


History: En. Sec. 5914, Rev. 
re-en. Sec. 8473, R. C. M. 1921. 
history of Sec. 8401. Cal. Civ. 
3147. 


Operation and Effect 


A promissory note, negotiable on its 
face, executed prior to the amendment of 
section 8412, R. C. M. 1921, was non- 
negotiable when secured by a mortgage 
on real property, and the assignee of the 
mortgage with the note indorsed in blank, 
taking it with full knowledge that it was 
a mortgage note, took it as a non-negotia- 
ble instrument. Barnes et al. v. Rowles et 
al., 84 M 393, 396, 276 P 15. 


C. 1907; 
See also 
C. Sec. 


a general indorser, relate only to negotia- 
ble instruments; hence the blank indorse- 
ment of the above-mentioned negotiable 
note did not carry with it a legal liability 
on the part of the indorser to pay the 
amount of the note, in the absence of a 
special agreement to pay, and the holding 
of the court in an action to foreclose that 
plaintiffs were not entitled to a deficiency 
judgment as against him was correct. 
References 


Baroch v. Greater Montana Oil Co., 70 M 
93, 225 P 800; Wood v. Ferguson et al., 71 
M 540, 551, 230 P 592; Newer v. First Nat. 


Bank of Harlem, 74 M 549, 555, 557, 241 
P 613; First Nat. Bank v. Federal Re- 
serve Bank, 88 M 589, 598, 294 P 1105. 


Id. To the provisions of this section, 

prescribing the extent of the liability of 

8474, Liability of indorser where paper negotiable by delivery. Where 

a person places his indorsement on an instrument negotiable by delivery, 
he incurs all the labilities of an indorser. 


History: En. Sec. 5915, Rev. C. 1907; re-en. Sec. 8474, R. C. M. 1921. 
tory of Sec. 8401. Cal. Civ. C. Sec. 3148. 


See also his- 


8475. Order in which indorsers are liable. As respects one another, 
indorsers are liable prima facie in the order in which they indorse; but 
evidence is admissible to show that as between or among themselves they 
have agreed otherwise. Joint payees or joint indorsees who indorse are ~ 
deemed to indorse jointly and severally. 


History: En. Sec. 5916, Rev. C. 1907; 
re-en. Sec. 8475, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3149. 


References 
Anderson v. Border et al., 
528, 244 P 494. 
8476. Liability of agent or broker. Where a broker or agent nego- 
tiates an instrument without indorsement, he incurs all the liabilities pre- 
scribed by section 8472, unless he discloses the name of his principal and 


the fact that he is acting only as agent. 


History: En. Sec. 5917, Rev. C. 1907; re-en. Sec. 8476, R. C. M. 1921. 
tory of Sec. 8401. Cal. Civ. C. Sec. 3150. 
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See also his- 
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CHAPTER 202 
PRESENTMENT FOR PAYMENT 


Section 8477. Effect of want of demand on principal debtor. 


8478. Presentment of instrument not payable on demand—of demand instru- 
ment. 

8479. What constitutes a sufficient presentment. 

8480. Place of presentment. 

8481. Instrument must. be exhibited. 

8482. Effect of instruments made payable at bank and payable at future time. 

8483. Presentment where principal debtor is dead. 

8484, Presentment to persons liable as partners. 

8485. Presentment to joint debtors. 

8486. When presentment not required to charge the drawer. 

8487. When presentment not required to charge the indorser. 

8488. When delay in making presentment is excused. 

8489. When presentment may be dispensed with. 

8490. When instrument dishonored by non-payment. 

8491. Liability of person secondarily liable when instrument dishonored. 

8492. Time of maturity. 

8493. Time—how computed. 

8494. Rule where instrument payable at bank. 

8495. What constitutes payment in due course. 


8477. Effect of want of demand on principal debtor. Presentment for 
payment is not necessary in order to charge the person primarily liable 
on the instrument; but if the instrument is, by its terms, payable at a 
special place, and he is able and willing to pay it there at maturity, such 
ability and willingness are equivalent to a tender. of payment upon his 


part. 


But except as herein otherwise provided, presentment for payment 


is necessary in order to charge the drawer and indorsers. 


History: En. Sec. 5918, Rev. C. 1907; 
re-en. Sec. 8477, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
S151. 


“Maturity” Defined 


“Maturity” of a note, within the mean- 
ing of this section, is the time when a 
note or bill becomes due. United States 
Nat. Bank v. Shupak, 54 M 542, 546, 172 
P 324. 


Operation and Effect 


This section defines the purpose of pre- 
sentment, and is not modified by subse- 
quent sections. United States Nat. Bank 
v. Shupak, 54 M 542, 546, 172 P 324. 


Id. In an action to enforce a note 
against the maker, it is not necessary to 
prove presentment for payment; it is only 
persons secondarily liable that the law 
has reference to in specifying the time 
and manner in which presentment must 


be made, and, unless the statute of limita- 
tions bars a demand against the maker, he 
cannot say it was not made in time. 

Id. Presentment for payment is not 
necessary to charge the makers of a de- 
mand note payable at a particular place. 

Id. The provision of this section, that 
where a note is by its terms payable at 
a special place, and the maker is able 
and willing to pay it there at maturity, 
such ability and willingness are equiva- 
lent to a tender of payment by him, has 
no application to a demand note. 

Demand upon the maker of a promissory 
note for payment or presentment to him, 
is not. necessary before action against 
him thereon (this section). Quickenden v. 
Hulbert et al., 83 M 501, 510, 272 P 994. 

References 


Morgan v. Huffman, 76 M 396, 402, 247 
P 326; J. K. & C. S. Mullen Ben. Corp. v. 
School Dist., 99 M 388, 43 P 2d 902. 


8478. Presentment of instrument not payable on demand—of demand 


instrument. 


Where the instrument is not payable on demand, presentment 
must be made on the day it falls due. 


Where it is payable on demand, pre- 


sentment must be made within a reasonable time after its issue, except that 
in the case of a bill of exchange, presentment for payment will be suffi- 
cient if made within a reasonable time after the last negotiation thereof. 
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History: En. Sec. 5919, Rev. C. 1907; References 


re-en. Sec. 8478, R. C. M. 1921. See also Cited or applied as section 5919, Revised 

history of Sec. 8401. Cal. Civ. C. Sec. (odes, in United States Nat. Bank v. Shu- 

$12. pak, 54 M 542, 546, 172 P 324; Cellars v. 
Dwinnell, 87 M 73, 80, 285 P 181. 


8479. What constitutes a sufficient presentment. Presentment for 
payment, to be sufficient, must be made: 

1. By the holder, or by some person authorized to receive PE on 
his behalf ; 

2. At a reasonable hour on a business day ; 

3. At a proper place as herein defined ; 

4. To the person primarily liable on the instrument, or if he is absent 
or inaccessible, to any person found at the place where the presentment is 
made. 

History: En. Sec. 5920, Rev. C. 1907; References 


re-en. Sec. 8479, R. C. M. 1921. See also Cited or applied as section 5920, Revised 
history of Sec. 8401. Cal. Civ. C. Sec. Codes, in United States Nat. Bank v. 
3153. Shupak, 54 M 542, 546, 172 P 324. 


8480. Place of presentment. Presentment for payment is made at the 
proper place: 

1. Where a place of payment is specified in the instrument, and it is 
there presented ; 

2. Where no place of payment is specified, but the address of the per- 
son to make payment is given in the instrument, and it is there presented; 

3. Where no place of payment is specified and no address is given, 
and the instrument is presented at the usual place of business or residence 
of the person to make payment; 

4. In any other ease if preeented to the person to make payment 
wherever he can be found, or if presented at his last known place of 
business or residence. 


History: En. Sec. 5921, Rev. C. 1907; re-en. Sec. 8480, R. C. M. 1921. See also his- 
tory of Sec. 8401. Cal. Civ. C. Sec. 3154. 


8481. Instrument must be exhibited. The instrument must be ex- 
hibited to the person from whom payment is demanded, and when it is 
paid must be delivered up to the party paying it. 


History: En. Sec. 5922, Rev. C. 1907; re-en. Sec. 8481, R. C. M. 1921. See also his- 
tory of Sec. 8401. Cal. Civ. C. Sec. 3155. 


8482. Effect of instruments made payable at bank and payable at 
future time. Where the instrument is made payable at a bank, it is equiva- ~ 
lent to an order to the bank to pay the same for the account of the prin- 
cipal debtor thereon. But where the instrument is made payable at a 
fixed or determinable future time, the order to the bank is limited to the 
day of maturity only. 


History: En. Sec. 5923, Rev. C. 1907; the evident intent of the legislature was 
amd. Sec. 1, Ch. 82, L. 1909; re-en. Sec. to amend section 5935, Revised Codes of 
8482, R. C. M. 1921. See also history of 1907 (section 8494 of this code), instead 
Sec. 8401. Cal. Civ. C. Sec. 3156. of section 5923. The following is the lan- 

NOTE.—Chapter 82, Laws of 1909, ex- guage of section 5923, Revised Codes of 
pressly amends section 5923, Revised Codes 1907, before amendment: “Where the instru- 
of 1907, to read as above given. However, Ment is payable at a bank, presentment for 
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payment must be made during banking 
hours, unless the person to make payment 
has no funds there to meet it at any time 
during the day, in which case presentment 
at any hour before the bank is closed on 
that day is sufficient.” 


Operation and Effect 


Held, that the effect of the repeal of 
section 5923, Revised Codes of 1907, by 


PRESENTMENT FOR PAYMENT 


8483-8488 


Chapter 82, Laws of 1909, which section 
provided that presentment of instrument 
payable at a bank must be made during 
banking hours, and substituting therefor 
this section, which makes no reference to 
the time when presentment must be made, 
is to make presentment for payment at any 
time proper, whether during banking hours 
or not. Clarke v. National Bk. of Mon- 
tana, 78 M 48, 55, 252 P 373. 


8483. Presentment where principal debtor is dead. Where the person 
primarily lable on the instrument is dead, and no place of payment is 
specified, presentment for payment must be made to his personal repre- 
sentative, if such there be, and if, with the exercise of reasonable diligence, 
he can be found. 


History: En. Sec. 5924, Rev. C. 1907; re-en. Sec. 8483, R. C. M. 1921. 
tory of Sec. 8401. Cal. Civ. C. Sec. 3157. 


See also his- 


8484. Presentment to persons liable as partners. Where the persons 
primarily liable on the instrument are liable as partners, and no place of 
payment is specified, presentment for payment may be made to any one 
of them, even though there has been a dissolution of the firm. 


History: En. Sec. 5925, Rev. C. 1907; re-en. Sec. 8484, R. C. M. 1921. 
tory of Sec. 8401. Cal. Civ. C. Sec. 3158. ; 


See also his- 


8485. Presentment to joint debtors. Where there are several persons, 
not partners, primarily lable on the instrument, and no place of payment 
is specified, presentment must be made to them all. 


History: En. Sec. 5926, Rev. C. 1907; re-en. Sec. 8485, R. C. M. 1921. 
tory of Sec. 8401. Cal. Civ. C. Sec. 3159. 


See also his- 


8486. When presentment not required to charge the drawer. Present- 
ment for payment is not required in order to charge the drawer where he 
has no right to expect or require that the drawee or acceptor will pay 
the instrument. 


History: En. Sec. 5927, Rev. C. 1907; re-en. Sec. 8486, R. C. M. 1921. 
tory of Sec. 8401. Cal. Civ. C. Sec. 3160. 


See also his- 


8487. When presentment not required to charge the indorser. Pre- 
sentment for payment is not required in order to charge an indorser where 
the instrument was made or accepted for his accommodation, and he has 
no reason to expect that the instrument will be paid if presented. 


History: En. Sec. 5938, Rev. C. 1907; re-en. Sec. 8487, R. C. M. 1921. 
tory of Sec. 8401. Cal. Civ. C. Sec. 3161. 


See also his- 


8488. When delay in making presentment is excused. Delay in mak- 
ing presentment for payment is excused when the delay is caused by cir- 
eumstances beyond the control of the holder, and not imputable to his 
default, misconduct, or negligence. When the cause of delay ceases to 
operate, presentment must be made with reasonable diligence. 


History: En. Sec. 5929, Rev. C. 1907; 
re-en. Sec. 8488, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3162. 


References 


J.K. & C. S. Mullen Ben. Corp. v. School 
Dist., 99 M 388, 43 P 2d 902. 
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Repealed 


S.L. *47, C. 50} 


Sec. 4, p. 62 


| 


| 
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8489. When presentment may be dispensed with. Presentment for 
payment is dispensed with: 

1. Where, after the exercise of reasonable diligence, presentment as 
required by this act cannot be made; 

2. Where the drawee is a fictitious person; 


3. By waiver of presentment, express or implied. 


History: En. Sec. 5930, Rev. C. 1907; References 
re-en. Sec. 8489, R. C. M. 1921. See also i 
history of Sec. 8401. Cal. Civ. C. Sec. peed Horguson etal oe 


3163. 


8490. When instrument dishonored by non-payment. The instrument 
is dishonored by non-payment when: 

1. It is duly presented for payment and payment is refused or cannot 
be obtained; or, 

2. Presentment is excused and the instrument is overdue and unpaid. 


History: En. Sec. 5931, Rev. C. 1907; re-en. Sec. 8490, R. C. M. 1921. See also his- 
tory of Sec. 8401. Cal. Civ. C. Sec. 3164. 


8491. Liability of person secondarily liable when instrument dis- 
honored. Subject to the provisions of this act, when thé instrument is 
dishonored by non-payment, an immediate right of recourse to all parties 
secondarily liable thereon accrues to the holder. 


History: En. Sec. 5932, Rev. C. 1907; re-en. Sec. 8491, R. C. M. 1921. 
tory of Sec. 8401. Cal. Civ. C. Sec. 3165. 


See also his- 


8492. Time of maturity. Every negotiable instrument is payable at 
the time fixed therein without grace. When the day of maturity falls 
upon Sunday or a holiday, the instrument is payable on the next sueceed- 
ing business day. Instruments falling due on Saturday are to be presented 
for payment on the next succeeding business day, except that instruments 
payable on demand may, at the option of the holder, be presented for pay- 
ment before twelve o’clock noon on Saturday when that entire day is not 
a holiday. 

History: En. Sec. 5933, Rev. C. 1907; re-en. Sec. 8492, R. C. M. 1921. See also his- 
tory of Sec. 8401. Cal. Civ. C. Sec. 3166. , 


8493. Time—how computed. Where the instrument is payable at a 
fixed period after date, after sight, or after the happening of a specified 
event, the time of payment is determined by excluding the day from which 
the time is to begin to run, and by including the date of payment. 


History: En. Sec. 5934, Rev. C. 1907; re-en. Sec. 8493, R. C. M. 1921. See also his- 
tory of Sec. 8401. Cal. Civ. C. Sec. 3167. 


8494. Rule where instrument payable at bank. Where the instrument 
is made payable at a bank, it is equivalent to an order to the bank to pay 
the same for the account of the principal debtor thereon. 


_ re-en. Sec. 8494, R. C. M. 1921. 


History: En. Sec. 5935, Rev. C. 1907; 
See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3168. 

NOTE.—The above section was appar- 
ently amended, by implication, by chapter 
82, Laws of 1909. See note to section 8482. 


Operation and Effect 


This section creates the bank the agent 
of the maker, and does not authorize it to 
receive payment for the holder. United 
States Nat. Bank v. Shupak, 54 M 542, 


647, 172 P 324. 
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8495. What constitutes payment in due course. Payment is made in 
due course when it is made at or after the maturity of the instrument to the 
holder thereof in good faith, and without notice that his title is defective. 


History: En. Sec. 5936, Rev. C. 1907; re-en. Sec. 8495, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3169. 


CHAPTER 203 
NOTICE OF DISHONOR 


Section 8496. To whom notice of dishonor must be given. 


8497: By whom given. 

8498. Notice given by agent. 

8499. Effect of notice given on behalf of holder. 

8500. Effect where notice is given by party entitled thereto. 
8501. When agent may give notice. 

8502. When notice sufficient. 

85038. Form of notice—delivery. 

8504. To whom notice may be given. 

8505. Notice where party is dead. 

8506. Notice to partners. 

8507. Notice to persons jointly liable. 

8508. Notice to bankrupt. 

8509. Time within which notice must be given. 

8510. Where parties reside in same place. 

8511. Where parties reside in different places. 

8512. When sender deemed to have given due notice. 
8513. Deposit in postoffice, what constitutes. 

8514. Notice to subsequent party, time of. 

8515. Where notice must be sent. 

8516. Waiver of notice. 

8517. Who affected by waiver. | 

8518. Waiver of protest. 

8519. When notice is dispensed with. 

8520. Delay in giving notice—how excused. 

8521. When notice need not be given to drawer. 

8522. When notice need not be given to indorser. 

8523. Notice of non-payment where acceptance refused. 
8524. Effect of omission to give notice of non-acceptance. 
8525. When protest need not be made—when must be made. 


8496. To whom notice of dishonor must be given. Except as herein 
otherwise provided, when a negotiable instrument has been dishonored by 
non-acceptance or non-payment, notice of dishonor must be given to the 
drawer and to each indorser, and any drawer or indorser to whom such 
notice is not given is discharged. 


History: En. Sec. 5937, Rev. C. 1907; 
re-en., Sec. 8496, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3170. 


Operation and Effect 


Where plaintiff in an action against the 
indorser of a promissory note contented 
himself with introducing the note in evi- 
dence, failing to show that defendant’s 
liability had been fixed by presentment to 
and demand of payment thereof from the 
maker and notice of non-payment to de- 
fendant, or facts excusirg presentment, 
demand and notice, or a waiver thereof 


by defendant, judgment for defendant was 
proper. Morgan v. Huffman, 76 M 396, 
402, 247 P 326. 


The general rule is that unless the 
drawer of a check has sustained loss or 
damage by reason of delay in giving notice 
of dishonor or non-payment, such delay is 
of no consequence; hence where, even if 
timely notice had been given, it could 
not have reached him and therefore not 
aided him in preventing loss, the delay was 
immaterial. Cellars v. Dwinnell, 87 M 73, 
81, 285 P 181. 


8497. By whom given. The notice may be given by or on behalf of 


the holder, or by or on behalf of any party to the instrument who might 
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be compelled to pay it, to the holder, and who, upon taking it up, would 
have a right to reimbursement from the party to whom the notice is given. 


History: En. Sec. 5938, Rev. C. 1907; re-en. Sec. 8497, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3171. 


8498. Notice given by agent. Notice of dishonor may be given by an 
agent, either in his own name or in the name of any party entitled to give 
notice, whether that party be his principal or not. 


History: En. Sec. 5939, Rev. C. 1907; re-en. Sec. 8498, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3172. 


8499. Effect of notice given on behalf of holder. Where such notice 
is given by or on behalf of the holder, it inures for the benefit of all sub- 
sequent holders and all prior parties who have a right of recourse against 
the party to whom it is given. 


History: En. Sec. 5940, Rev. C. 1907; re-en. Sec. 8499, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3173. 


8500. Effect where notice is given by party entitled thereto. Where 
notice is given by or on behalf of a party entitled to give notice, it inures 
for the benefit of the holder and all parties subsequent to the party to 
whom notice is given. 


History: En. Sec. 5941, Rev. C. 1907; re-en. Sec. 8500, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3174. 


8501. When agent may give notice. Where the instrument has been 
dishonored in the hands of an agent, he may either himself give notice to 
the parties lable thereon, or he may give notice to his principal. If he 
give notice to his principal, he must do so within the same time as if he 
were the holder, and the principal, upon the receipt of such notice, has 
himself the same time for giving notice as if the agent had been an inde- 
pendent holder. 

History: En. Sec. 5942, Rev. C. 1907; re-en. Sec. 8501, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3175. 

8502. When notice sufficient. A written notice need not be signed, 
and an insufficient written notice may be supplemented and validated by 
verbal communication. A misdescription of the instrument does not vitiate 
the notice, unless the party to whom the notice is given is in fact misled 
thereby. 

History: En. Sec. 5943, Rev. C. 1907; re-en. Sec. 8502, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3176. 

8503. Form of notice—delivery. The notice may be in writing or 
merely oral, and may be given in any terms which sufficiently identify the 
instrument, and indicate that it has been dishonored by non-payment. It 
may in all cases be given by delivering it personally or through the mails. 

History: En. Sec. 5944, Rev. C. 1907; re-en. Sec. 8503, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Secs. 3143, 3177. 

8504. To whom notice may be given. Notice of dishonor may be 
given either to the party himself, or to his agent in that behalf. 

History: En. Sec. 5945, Rev. C. 1907; re-en. Sec. 8504, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3178. 
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8505. Notice where party is dead. When any party is dead, and his 
death is known to the party giving notice, the notice must be given to a 
personal representative, if there be one, and if, with reasonable diligence, 
he can be found. If there be no personal representative, notice may be 
sent to the last residence or last place of business of the deceased. 


History: En. Sec. 5946, Rev. C. 1907; re-en. Sec. 8505, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3179. 


8506. Notice to partners. Where the parties to be notified are part- 
ners, notice to any one partner is notice to the firm, even though there 
has been a dissolution. 


History: En. Sec. 5947, Rev. C. 1907; re-en. Sec. 8506, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3180. 


8507. Notice to persons jointly liable. Notice to joint parties who 
are not partners must be given to each of them, unless one of them has 
authority to receive such notice for the others. 


History: En. Sec. 5948, Rev. C. 1907; re-en. Sec. 8507, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3181. 


8508. Notice to bankrupt. Where a party has been adjudged a bank- 
rupt or an insolvent, or has made an assignment for the benefit of cred- 
itors, notice may be given either to the party himself, or to his trustee or 
assignee. 4 

History: En. Sec. 5949, Rev. C. 1907; re-en. Sec. 8508, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3182. 

8509. Time within which notice must be given. Notice may be given 
as soon as the instrument is dishonored; and unless delay is excused as 
hereinafter provided, must be given within the times fixed by this act. 

History: En. Sec. 5950, Rev. C. 1907; re-en. Sec. 8509, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3183. 

8510. Where parties reside in same place. Where the person giving 
and the person to receive notice reside in the same place, notice must be 
given within the following times: 

1. If given at the place of business of the person to receive notice, it 
must be given before the close of business hours on the day following. 


2. If given at his residence, it must be given before the usual hours of 
rest on the day following. 


3. If sent by mail, it must be deposited in the postoffice in time to 
reach him in usual course on the day following. 


History: En. Sec. 5951, Rev. C. 1907; References 
re-en. Sec. 8510, R. C. M. 1921. See also Cellars v. Dwinnell, 87 M 73, 81, 285 P 
history of Sec. 8401. Cal. Civ. C. Sec. 3184. 49]. 


8511. Where parties reside in different places. Where the person 
giving and the person to receive notice reside in different places, the notice 
must be given within the following times: 

1. If sent by mail, it must be deposited in the postoffice in time to 


go by mail the day following the day of dishonor, or if there be no mail at 
a convenient hour on that day, by the next mail thereafter. 
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2. If given otherwise than through the postoffice, then within the 
time that notice would have been received in due course of mail, if it had 
' been deposited in the postoffice within the time specified in the last sub- 
division. 

History: En. Sec, 5952, Rev. C. 1907; References 


re-en. Sec. 8511, R. C. M. 1921. See also Cellars v. Dwinnell, 87 M 73, 81, 285 P 
history of Sec. 8401. Cal. Civ. C. Sec. 3185. 491, 


8512. When sender deemed to have given due notice. Where notice of 
dishonor is duly addressed and deposited in the postoffice, the sender is 
deemed to have given due notice, notwithstanding any miscarriage in the 
“mails. 


History: En. Sec, 5943, Rev. C. 1907; re-en. Sec. 8512, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3186. 


8513. Deposit in postoffice, what constitutes. Notice is deemed to 
have been deposited in the postoffice when deposited in any branch post- 
office or in any letter-box under the control of the postoffice department. 


History: En. Sec. 5954, Rev. C. 1907; re-en. Sec. 8513, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3187. 


8514. Notice to subsequent party, time of. Where a party receives 
notice of dishonor, he has, after the receipt of such notice, the same time 
for giving notice to antecedent parties that the holder has after the 
dishonor. 


History: En. Sec. 5955, Rev. C. 1907; re-en: Sec. 8514, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3188. 


8515. Where notice must be sent. Where a party has added an ad- 
dress to his signature, notice of dishonor must be sent to that address but 
if he has not given such address, then the notice must be sent as follows: 

1. Either. to the postoffice nearest to his place of residence, or to the 
postoffice where he is accustomed to receive his letters; or 

2. If he live in one place, and have his place of business in another, 
notice may be sent to either place; or 

3. If he is sojourning in another place, notice may be sent to the place 
where he is sojourning. 

But where the notice is actually received by the party within the time 
specified in this act, it will be sufficient, though not sent in accordance 
with the requirements of this section. 


History: En. Sec. 5956, Rev. C. 1907; re-en. Sec. 8515, R. C. M. 1921. See also history — 
of Sec. 8401. Cal. Civ. C. Sec. 3189. 


8516. Waiver of notice. Notice of dishonor may be waived, either 
before the time of giving notice has arrived, or after the omission to give 
due notice, and the waiver.may be express or implied. 


History: En. Sec. 5957, Rev. C. 1907; References 


re-en. Sec. 8516, R. C. M. 1921. See also Moodie) Wee bali ape 
history of Sec. 8401. Cal. Civ. C. Sec. 3190. 039 p 599. fester a ) ) 


8517. Who affected by waiver. Where the waiver is embodied in 
the instrument itself, it is binding upon all parties; but where it is written 
above the signature of an indorser, it binds him only. 


1054 


Ch. 208 


History: En. Sec. 5958, Rev. C. 1907; 
re-en. Sec. 8517, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3191. 


8518. Waiver of protest. 


NOTICE OF DISHONOR 


8518-8522 


References 


Wood v. Ferguson et al., 71 M 540, 551, 
230 P 592. 


A waiver of protest, whether in the case 


of a foreign bill of exchange or other negotiable instrument, is deemed to 
be a waiver not only of a former protest, but also of presentment and 


notice of dishonor. 


History: En. Sec. 5959, Rev. C. 1907; re-en. Sec. 8518, R. C. M. 1921. See also history 


of Sec. 8401. Cal. Civ. C. Sec. 3192. 


8519. When notice is dispensed with. Notice of dishonor is dispensed 
with when, after the exercise of reasonable diligence, it cannot be given 
to or does not reach-the parties sought to be charged. 


History: En. Sec. 5960, Rev. C. 1907; 
re-en. Sec. 8519, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3193. 


Operation and Effect 


Under this section and the following 
section, held that where the drawer of a 
check was out of the state at the time of 


its dishonor and despite efforts of the 
holder to ascertain his whereabouts could 
not be reached until the bank upon which 
drawn had closed its doors, a finding ex- 
culpating the holder for failure to give 
notice sooner was warranted. Cellars v. 
Dwinnell, 87 M 73, 82, 285 P 181. 


8520. Delay in giving notice—how excused. Delay in giving notice 
of dishonor is excused when the delay is caused by circumstances beyond 
the control of the holder, and not imputable to his default, misconduct, 


or negligeneée. 
given with reasonable diligence. 
History: En. Sec. 5961, Rev. C. 1907; 


re-en. Sec. 8520, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3194. 


Operation and Effect 


Under the preceding section and this 
section, held that where the drawer of a 
check was out of the state at the time of 


8521. When notice need not be given to drawer. 


When the cause of delay ceases to operate, notice must. be 


its dishonor and despite efforts of the 
holder to ascertain his whereabouts could 
not be reached until the bank upon which 
drawn had closed its doors, a finding ex- 
culpating the holder for failure to give 
notice sooner was warranted. Cellars v. 
Dwinnell, 87 M 73, 82, 285 P 181. 


Notice of dishonor 


is not required to be given to the drawer in either of the following eases: 
1. Where the drawer and drawee are the same person; 
2. When the drawee is a fictitious person or a person not having 


capacity to contract; 


3. When the drawer is the person to whom the instrument is pre- 


sented for payment ; 


4. Where the drawer has no right to expect or require that the drawee 


or acceptor will honor the instrument ; 


5. When the drawer has countermanded payment. 
History: En. Sec. 5962, Rev. C. 1907; re-en. Sec. 8521, R. C. M. 1921. See also history 


of Sec. 8401. Cal. Civ. C. Sec. 3195. 


8522. When notice need not be given to indorser. 


Notice of dishonor 


is not required to be given to an indorser in any of the following eases: 
1. Where the drawee is a fictitious person or a person not having 
capacity to contract, and the indorser was aware of the fact at the time 


he indorsed the instrument ; 


2. Where the indorser is the person to whom the instrument is pre- 


sented for payment ; 
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3. Where the instrument was made or accepted for his accommodation. 
History: En. Sec. 5963, Rev. C. 1907; re-en. Sec. 8522, R. C. M. 1921. See also history 


of Sec. 8401. Cal. Civ. C. Sec. 3196. 


8523. Notice of non-payment where acceptance refused. Where due 
notice of dishonor by non-acceptance has been given, notice of a subse- 
quent dishonor by non-payment is not necessary, unless in the meantime 


the instrument has been accepted. 


History: En. Sec. 5964, Rev. C. 1907; re-en. Sec. 8523, R. C. M. 1921. See also history 


of Sec. 8401. Cal. Civ. C. Sec. 3197. 


8524. Effect of omission to give notice of non-acceptance. 


An omis- 


sion to give notice of dishonor by non-acceptance does not prejudice the 
right of a holder in due course subsequent to the omission. 
History: En. Sec. 5965, Rev. C. 1907; re-en. Sec. 8524, R. C. M. 1921. See ahd history 


of Sec. 8401. Cal. Civ. C. Sec. 3198. 


8525. When protest need not be made—when must be made. 


Where 


any negotiable instrument has been dishonored, it may be protested for 


non-acceptance or non-payment, as the case may be; 


but protest is not 


required except in the case of foreign bills of exchange. 


History: En. Sec. 5966, Rev. C. 1907; 
re-en. Sec. 8525, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3199. 


References 


Wood v. Ferguson et al., 
230 P 592. 


71 M 540, 551, 


CHAPTER 204 
DISCHARGE OF NEGOTIABLE INSTRUMENTS 


Section 8526. 


Instrument—how discharged. 


J 


8527. When person. secondarily liable on, discharged. 
8528. Right of party who discharges instrument. 
8529. Renunciation by holder. 
8530. Unintentional cancellation—burden of proof. 
8531. Alteration of instrument, effect of. 
8532. What constitutes a material alteration. 

8526. Instrument—how discharged. 


charged: 


A negotiable instrument is dis- 


1. By payment in due course by or on behalf of the principal debtor; 

2. By payment in due course by the party accommodated, where the 
instrument is made or accepted for accommodation ; 

3.. By the intentional cancellation thereof by the holder; 

4. By any other act which will discharge a simple contract for the — 


payment of money; 


5. When the principal debtor becomes the holder of the instrument 


at or after maturity in his own right. 


History: En. Sec. 5967, Rev. C. 1907; 
re-en. Sec. 8526, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. .3200. 


Operation and Effect 
Payment by one of the debt of another 


with full knowledge of the facts, or with-. 


out the latter’s request or promise to repay, 
is voluntary; by it the obligation is dis- 
charged and the volunteer cannot compel 


reimbursement. Watterson v. Hill, 84 M 
549, 553, 276 P 948. 


Id. Under the last above rule, held, 
that where the holder of a promissory 
note indorsed it and delivered it to a bank 
as collateral to secure his note to it, and a 
stranger to the transaction paid the latter 
note, the bank neither indorsing nor assign- 
ing it to him but simply surrendering it 
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to him together with the note given as 
collateral, there was no sale of either note 
but the transaction resulted in a voluntary 
payment of the note so paid, and the 
maker was entitled to a return of the 
collateral. 


DISCHARGE OF NEGOTIABLE INSTRUMENTS 


8527-8530 


References 


Merchants’ Nat. Bank v. Smith et al., 
59 M 280, 291, 196 P 523; Equity Co-op- 
erative Assn. v. Milling Co., 63 M 26, 36, 
206 P 349; First Nat. Bank v. Holding et 
al., 90 M 529, 537, 4 P 2d 709. 


8527. When person secondarily liable on, discharged. A person sec- 
ondarily liable on the instrument is discharged: 


1. By any act which discharges the instrument ; 

2. By the intentional cancellation of his signature by the holder; 
3. By the discharge of a prior party; 

4. By a valid tender of payment made by a prior party ; 


Dd. By a release of the principal debtor, unless the holder’s right. of 
recourse against the party secondarily liable is expressly reserved; 


6. By any agreement binding upon the holder to extend the time of 
payment, or to postpone the holder’s right to enforce the instrument, un- 
less made with the assent of the party secondarily lable, or unless the 
right of recourse against such party is expressly reserved. 


History: En. Sec. 5968, Rev. C. 1907; re-en. Sec. 8527, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3201. 


8528. Right of party who discharges instrument. Where the instru- 
ment is paid by a party secondarily lable thereon, it is not discharged; 
but the party so paying it is remitted to his former rights as regards all 
prior parties, and he may strike out his own and all subsequent indorse- 
ments, and again negotiate the instrument, except: 

1. Where it is payable to the order of a third person, and has been 
paid by the drawer; and, 

2. Where it was made or accepted for accommodation, and has been 
paid by the party accommodated. 


History: En. Sec. 5969, Rev. C. 1907; re-en. Sec. 8528, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3202. 


8529. Renunciation by holder. The holder may expressly renounce his 
rights against any party to the instrument before, at, or after its maturity. 
An absolute and unconditional renunciation of his rights against the 
principal debtor, made at or after the maturity of the instrument, dis- 
charges the instrument. But a renunciation does not affect the right of a 
holder in due course without notice. A renunciation must be in writing, 
unless the instrument is delivered up to the person primarily lable thereon. 


History: En. Sec. 5970, Rev. C. 1907; 
re-en. Sec. 8529, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3203. 

Operation and Effect 

This section providing that the holder 
of a promissory note may in writing re- 


8530. Unintentional cancellation—burden of proof. 


nounce his rights under it, held inapplea- 
ble to an action by the payee against the 
maker where the contract under which it 
was given was rescinded by mutual con- 
sent. Hollingsworth v. Ruckman, 72 M 
147, 157, 232 P 180. 


A cancellation 


made unintentionally, or under a mistake, or without the authority of the 
holder, is inoperative; but where an instrument or any signature thereon 
appears to have been canceled, the burden of proof lies on the party who 
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subsec. 2 
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alleges that the cancellation is made unintentionally, or under a mistake, 
or without authority. 

History: En. Sec. 5971, Rev. C. 1907; re-en. Sec. 8530, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3204. 

8531. Alteration of instrument, effect of. Where a negotiable instru- 
ment is materially altered without the assent of all parties liable thereon, 
it is avoided, except as against a party who has himself made, authorized, 
or assented to the alteration, and subsequent indorsers. But when an 
instrument has been materially altered and is in the hands of a holder in 
due course, not a party to the alteration, he may enforce payment thereof 
according to its original tenor. 


History: En. Sec. 5972, Rev. C. 1907; re-en. Sec. 8531, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3205. 


8532. What constitutes a material alteration. Any alteration which 
changes: 
1. The date; 
The sum payable, either for principal or interest ; 
The time or place of payment; 
The number or the relations of the parties; 


Ole oo be 


The medium or currency in which payment is to be made; 


Or which adds a place of payment where no place of payment is 
specified, or any other change or addition which alters the effect of the 
instrument in any respect, is a material alteration. 


History: En. Sec. 5973, Rev. C. 1907; re-en. Sec. 8532, R. ©. M. 1921. See also history. 
of Sec. 8401. Cal. Civ. C. Sec. 3206. 


CHAPTER 205 


BILLS OF EXCHANGE—FORM AND INTERPRETATION 


Section 8533. Bill of exchange defined. 
8534. Bill not an assignment of funds in hands of drawee. 
8535. Bill addressed to more than one drawee. 
8536. Inland and foreign bills of exchange. 
8537. When bill may be treated as promissory note. 
8538. Referee in case of need. 


8533. Bill of exchange defined. A bill of exchange is an unconditional 
order in writing addressed by one person to another, signed by the person 
giving it, requiring the person to whom it is addressed to pay on demand, 
or at a fixed or determinable future time, a sum certain in money to 
order or to bearer. 


History: En. Sec. 5974, Rev. C. 1907; re-en. Sec. 8533, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3207. 


8534. Bill not an assignment of funds in hands of drawee. A bill of 
itself does not operate as an assignment of the funds in the hands of the 
drawee available for the payment thereof, and the drawee is not liable 
on the bill unless and until he accepts the same. 

History: En. Sec. 5975, Rev. C. 1907; . References 
re-en. Sec. 8534, R. C. M. 1921. See also Stankey v. Citizens’ Nat. Bank of Laurel, 
history of Sec. 8401. Cal. Civ. C. Sec. 3208. 64 M 309, 315, 209 P 1054. 
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8535. Bill addressed to more than one drawee. A bill may be 
addressed to two or more drawees jointly, whether they are partners or 
not; but not to two or more drawees in the alternative or in succession. 


History: En. Sec. 5976, Rev. C. 1907; re-en. Sec. 8535, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3209. 


8536. Inland and foreign bills of exchange. An inland bill of exchange 
is a bill which is, or on its face purports to be, both drawn and payable 
within this state. Any other bill is a foreign bill. Unless the contrary 
appears on the face of the bill, the holder may treat it as an inland bill. 


History: En. Sec. 5977, Rev. C. 1907; re-en. Sec. 8536, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3210. 


8537. When bill may be treated as promissory note. Wherein a bill 
drawer and drawee are the same person, or where the drawee is a fictitious 
person, or a person not having capacity to contract, the holder may treat 
the instrument, at his option, either as a bill of exchange or a promissory 
note. 


History: En. Sec. 5978, Rev. C. 1907; re-en. Sec. 8537, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3211. 


8538. Referee in case of need. The drawee of a bill and any ar cies 
may insert therein the name of a person to whom the holder may resort 
in ease of need, that is to say, in case the bill is dishonored by non- 
acceptance or non-payment. Such person is called the referee in case of 
need. It is in the option of the holder to resort to the referee in case of 
need or not, as he may see fit. 


History: En. Sec. 5979, Rev. C. 1907; re-en. Sec. 8538, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3212. 


CHAPTER 206 
ACCEPTANCE 


Section 8539. Acceptance—how made, ete. 
8540. Holder entitled to acceptance on face of bill. 
8541. Acceptance by separate instrument. 
8542. Promise to accept—when equivalent to acceptance. 
8543. Time allowed drawee to accept. 
8544. Liability of drawee retaining or destroying bill. 
8545. Acceptance of incomplete, overdue or previously dishonored bill. 
8546. Kinds of acceptance. 
8547. What constitutes a general acceptance. 
8548. Qualified acceptance. 
8549. Rights of parties as to qualified acceptance. 


8539. Acceptance—how made, etc. The acceptance of a bill is signifi- 
cation by the drawee of his assent to the order of the drawer. The 
acceptance must be in writing and signed by the drawee. It must not 
express that the drawee will perform his promise by any other means 
than the payment of money. | 


History: En. Sec. 5980, Rev. C. 1907; References 


re-en. Sec. 8539, R. C. M. 1921. See also Clarke v. National Bk. of Montana, 78 
history of Sec. 8401. Cal. Civ. C. Sec. 3213. yy 48 252 P 373. 


8540. Holder entitled to acceptance on face of bill. The holder of a 
bill presenting the same for acceptance may require that the acceptance 
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be written on the bill, and, if such request is refused, may treat the bill 
as dishonored. 


History: En. Sec. 5981, Rev. C. 1907; re-en. Sec. 8540, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3194. 


8541. Acceptance by separate instrument. Where an acceptance is 
written on a paper other than the bill itself, it does not bind the acceptor 
except in favor of a person to whom it is pate and who, on the faith 
thereof, receives the bill for value. 


History: En. Sec. 5982, Rev. C. 1907; re-en. Sec. 8541, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3196. 


8542. Promise to accept—when equivalent to acceptance. An uncon- 
ditional promise in writing to accept a bill before it is drawn is deemed 
an actual acceptance in favor of every person who, upon the faith thereof, 
receives the bill for value. 


History: En. Sec. 5983, Rev. C. 1907; re-en. Sec. 8542, R. C. M. 1921. See also eter 
of Sec. 8401. Cal. Civ. C. Secs. 3197, 3216, 


8543. Time allowed drawee to accept. The drawee is allowed twenty- 
four hours after presentment in which to decide whether or not he will 
accept the bill; but the acceptance, if given, dates as of the day of 


presentation. 
History: En. Sec. 5984, Rev. C. 1907; or will not accept it, and will be deemed 
re-en. Sec. 8543, R. C. M. 1921. See also’ to have accepted it if he fails to return 


history of Sec. 8401. Cal. Civ. C. Sec. 3217. 
Operation and Effect 
The provisions of this and the following 
section (Negotiable Instruments Law), 
that the drawee of a bill of exchange is 
allowed twenty-four hours after present- 
ment in which to decide whether he will 


8544. Liability of drawee retaining or destroying bill. 


it within that time, are applicable to a 


check which, under section 8592, R. C. M. 
1921, is declared to be a bill of exchange 
drawn on a bank. Clarke v. National Bk. 
of Montana, 78 M 48, 53, 252 P 373; Black- 
welder v. Fergus Motor Co., 80 M 374, 393, 
260 P 734. 


Where a 


drawee to whom a bill is delivered for acceptance destroys the same, or 
refuses within twenty-four hours after such delivery, or within such other 
period as the holder may allow, to return the bill accepted or non-accepted 


to the holder, he will be deemed to have accepted the same. 


History: En. Sec. 5985, Rev. C. 1907; 
re-en. Sec. 8544, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3218. 


Operation and Effect 


The provisions of the preceding section 
and this one (Negotiable Instruments 
Law), that the drawee of a bill of ex- 
change is allowed twenty-four hours after 
presentment in which to decide whether 
he will or will not accept it, and will be 
deemed to have accepted it if he fails to 
return it within that time, are applicable to 
a check which, under section 8592, R. C. M. 
1921, is declared to be a bill of exchange 


drawn on a bank. Clarke v. National Bk. 
of Montana, 78 M 48, 53, 252 P 373; Black- 
welder v. Fergus Motor Co., 80 M 374, 


393, 260 P 734. 


In'the absence of proof showing the 
length of time for which the check of this. 
action was held by the bank upon which 
drawn before returning it dishonored, the 
contention of defendant drawer that the 
bank having held it for more than twenty- 
four hours, his obligation thereon was 
discharged under this section, may not be 
sustained; the burden of proving payment 
in this manner having been upon him. 
Cellars v. Dwinnell, 87 M 73, 81, 285 P 181. 


8545. Acceptance of incomplete, overdue or previously dishonored bill. 


A bill may be accepted before it has been signed by the drawer, or while 
otherwise incomplete, or when it is overdue, or after it has been dishonored 
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by a previous refusal to accept, or by non-payment. But when a bill paya- 
ble after sight is dishonored by non-acceptance, and the drawee subse- 
quently accepts it, the holder, in the absence of any different agreement, is 
entitled to have the bill accepted as of the date of the first presentment. 


History: En. Sec. 5986, Rev. C. 1907; re-en. Sec. 8545, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3219. 


8546. Kinds of acceptance. An acceptance is either general or qualli- 
fied. A general acceptance assents without qualification to the order of 
the drawer. A qualified acceptance in express terms varies the effect of 
the bill as drawn. 


History: En. Sec. 5987, Rev. C. 1907; re-en. Sec. 8546, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3220. 


8547. What constitutes a general acceptance. An acceptance to pay 
at a particular place is a general acceptance, unless it expressly states that 
the bill is to be paid there only, and not elsewhere. 


History: En. Sec. 5988, Rev. C. 1907; re-en. Sec. 8547, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3221. 


8548. Qualified acceptance. An acceptance is qualified, which is: 


1. Conditional, that is to say, which makes payment by the acceptor 
dependent on the fulfilment of a condition therein stated ; 


2. Partial, that is to say, an acceptance to pay part only of the amount 
for which the bill is drawn; 


3. Local, that is to say, an acceptance to pay only at a particular 
place ; 
4. Qualified as to time; 


5. The acceptance of some one or more of the drawees, but not of all. 


History: En. Sec. 5989, Rev. C. 1907; re-en. Sec. 8548, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3222. 


8549. Rights of parties as to qualified acceptance. The holder may 
refuse to take a qualified acceptance, and if he does not obtain an un- 
qualified acceptance, he may treat the bill as dishonored by non-acceptance. 
Where a qualified acceptance is taken, the drawer and indorsers are dis- 
charged from liability on the bill, unless they have expressly or impliedly 
authorized the holder to take a qualified acceptance, or subsequently as- 
sent thereto. When the drawer or an indorser receives notice of a qualified 
acceptance, he must, within a reasonable time, express his dissent to the 
holder, or he will be deemed to have assented thereto. 


History: En. Sec. 5990, Rev. C. 1907; re-en. Sec. 8549, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3223. 


CHAPTER 207 
PRESENTMENT FOR ACCEPTANCE 


Section 8550. When presentment for acceptance must be made. 
8551. When failure to present releases drawer and indorser. 
8552. Presentment—how made. 
8553. On what days presentment may be made. 
8554. Presentment where time is insufficient. 
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8555. Where presentment is excused. 

8556. When dishonored by non-acceptance. 
8557. Duty of holder where bill not accepted. 
8558. Rights of holder where bill not accepted. 


8550. When presentment for acceptance must be made. Presentment 
for acceptance must be made: 

1. Where the bill is payable after sight, or in any other case, where pre- 
sentment for acceptance is necessary in order to fix the maturity of the 
instrument; or, 

2. Where the bill expressly stipulates that it shall be presented for 
acceptance; or, 

3. Where the bill is drawn payable elsewhere than at the residence or 
place of business of the drawee. 

In no other case is presentment for acceptance necessary in order to 
render any party to the bill liable. 


History: En. Sec. 5991, Rev. C. 1907; re-en. Sec. 8550, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3224. 


8551. When failure to present releases drawer and indorser. Except 
as herein otherwise provided, the holder of a bill which is required by the 
next preceding section to be presented for acceptance must either present 
it for acceptance or negotiate it within a reasonable time. If he fails to 
do so, the drawer and all indorsers are discharged. 


History: En. Sec. 5992, Rev. C. 1907; re-en. Sec. 8551, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3225. 


x 


8552. Presentment—how made. Presentment for acceptance must be 
made by or on behalf of the holder at a reasonable hour on a business day, 
and before the bill is overdue, to the drawer or some person authorized 
to accept or refuse acceptance on his behalf; and, 

1. Where a bill is addressed to two or more drawees who are not part- 
ners, presentment must be made to them all, unless one has authority to 
accept or refuse acceptance for all, in which case presentment may be 
made to him only; 

2. Where the drawee is dead, presentment may be made to his personal 
representative ; 

3. Where the drawee has been adjudged a bankrupt or an insolvent, or 
has made an assignment for the benefit of preci Lore presentment may 
be made to him, or to his trustee or assignee. 

History: En. Sec. 5993, Rev. C. 1907; re-en. Sec. 8552, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3226. 

8553. On what days presentment may be made. A bill may be pre- 
sented for acceptance on any day on which negotiable instruments may be 
presented for payment under the provisions of sections 8479 and 8492. 
When Saturday is not otherwise a holiday, presentment for acceptance may 
be made before twelve o’clock noon on that day. 


History: En. Sec. 5994, Rev. C. 1907; re-en. Sec. 8553, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3227. 


8554. Presentment where time is insufficient. Where the holder of a 
bill drawn payable elsewhere than at the place of business or the residence 
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of the drawee has not time, with the exercise of reasonable diligence, to 
present the bill for acceptance before presenting it for payment on the 
day that it falls due, the delay caused by presenting the bill for acceptance 
before presenting it for payment is excused, and does not discharge the 
drawers and indorsers. 

History: En. Sec. 5995, Rev. C. 1907; re-en. Sec. 8554, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3228. 

8555. Where presentment is excused. Presentment for acceptance is 
excused and a bill may be treated as dishonored by non-acceptance in any 
of the following cases: 

1. Where the drawee is dead, or has absconded, or is a fictitious per- 
son, or a person not having capacity to contract by bill. 

2. Where, after the exercise of reasonable diligence, presentment can- 
not be made. 

3. Where, although presentment has been irregular, acceptance has 
been refused on some other ground. 

History: En. Sec. 5996, Rev. C. 1907; re-en. Sec. 8555, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3229. 

8556. When dishonored by non-acceptance. A bill is dishonored by 
non-acceptance: 

1. When it is duly presented for acceptance, and such an acceptance 
as is prescribed by this act is refused or cannot be obtained; or, 

2. When presentment for acceptance is excused and the bill is not 
accepted. 


History: En. Sec. 5997, Rev. C. 1907; re-en. Sec. 8556, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3230. 


8557. Duty of holder where bill not accepted. Where a bill is duly 
presented for acceptance and is not accepted within the prescribed time, 
the person presenting it must treat the bill as dishonored by non-accept- 
ance, or he loses the right of recourse against the drawer and indorsers. 


History: En. Sec. 5998, Rev. C. 1907; re-en. Sec. 8557, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3231. 


8558. Rights of holder where bill not accepted. When a bill is dis- 
honored by non-acceptance, an immediate right of recourse against the 
drawers and indorsers accrues to the holder, and no presentment for pay- 
ment is necessary. | 


History: En. Sec. 5999, Rev. C. 1907; re-en. Sec. 8558, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3232. 


CHAPTER 208 
- PROTEST 


Section 8559. In what cases protest necessary. 
8560. Protest—how made. 
8561. Protest—by whom made. 
8562. Protest—when to be made. 
8563. Protest—where made. 
8564. Protest both for non-acceptance and non-payment. 
8565. Protest before maturity where acceptor insolvent. 
8566. When protest dispensed with. 
8567. Protest where bill is lost, ete. 
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8559. In what cases protest necessary. Where a foreign bill appearing 
on its face to be such is dishonored by non-acceptance, it must be duly pro- 
tested for non-acceptance, and where such a bill which has not previously 
been dishonored by non-acceptance is dishonored by non-payment, it must 
be duly protested for non-payment. If it is not so protested, the drawer 
and indorsers are discharged. Where a bill does not appear on its face to 
be a foreign bill, protest thereof in case of dishonor is unnecessary. 


History: En. Sec. 6000, Rev..C. 1907; re-en. Sec. 8559, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3233. 


8560. Protest—how made. The protest must be annexed to the bill, 
or must contain a copy thereof, and must be under the hand and seal of 
the notary making it, and must specify: 

1. The time and place of presentment; 

2. The fact that presentment was made, and the manner thereof; 

3. The cause or reason for protesting the bill; 

4. The demand made and the answer given, if any, or the fact that the 
drawee or acceptor could not be found. 


History: En. Sec. 6001, Rev. C. 1907; re-en. Sec. 8560, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3234. 


8561. Protest—by whom made. Protest may be made by: 

1. A notary public; or, 

2. By any respectable resident of the place where the bill is dishon- 
ored, in the presence of two or more credible witnesses. 


History: En. Sec. 6002, Rev. C. 1907; re-en. Sec. 8561, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3235. 


8562. Protest—when to be made. When a bill is protested, such pro- 
test must be made on the day of its dishonor, unless delay is excused as 
herein provided. When a bill has been duly noted, the protest may be 
subsequently extended as of the date of the noting. 


History: En. Sec. 6003, Rev. C. 1907; re-en. Sec. 8562, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3236. 


8563. Protest—where made. A bill must be protested at the place 
where it is dishonored, except that when a bill drawn payable at the place 
of business or residence of some person, other than the drawee, has been 
dishonored by non-acceptance, it must be protested for non-payment at the 
place where it is expressed to be payable, and no further presentment for 
payment to, or demand on, the drawee is necessary. 


‘History: En. Sec. 6004, Rev. C. 1907; re-en. Sec. 8563, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3237. 


8564. Protest both for non-acceptance and non-payment. A bill which 
has been protested for non-acceptance may be subsequently protested for 
non-payment. 


History: En. Sec. 6005, Rev. C. 1907; re-en. Sec. 8564, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3238. 


8565. Protest before maturity where acceptor insolvent. Where the 
acceptor has been adjudged a bankrupt or an insolvent, or has made an 
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assignment for the benefit of creditors, before the bill matures, the 
holder may cause the bill to be protested for better security against the 
drawer and indorsers. 


History: En. Sec. 6006, Rev. C. 1907; re-en. Sec. 8565, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3239.) 


8566. When protest dispensed with. Protest is dispensed with by any 
circumstances which would dispense with notice of dishonor. Delay in 
noting or protesting is excused when delay is caused by circumstances be- 
yond the control of the holder, and not imputable to his default, misconduct, 
or negligence. When the cause of delay ceases to operate, the bill must be 
noted or protested with reasonable diligence. 


History: En. Sec. 6007, Rev. ’'C. 1907; re-en. Sec. 8566, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3240. 


8567. Protest where bill is lost, etc. When a bill is lost or destroyed, 
or is wrongfully detained from the person entitled to hold it, protest may 
be made on a copy or written particulars thereof. 


History: En. Sec. 6008, Rev. C. 1907; re-en. Sec. 8567, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3241. 


CHAPTER 209 


ACCEPTANCE FOR HONOR 


Section 8568. When bill may be accepted for honor. 
8569. Acceptance for honor—how made. 
8570. When deemed to be an acceptance for honor of the drawer. 
8571. Liability of acceptor for honor. 
8572. Agreement of acceptor for honor. 
8573. Maturity of bill payable after sight accepted for honor. 
8574. Protest of bill accepted for honor, ete. 
8575. Presentment for payment to acceptor for honor—how made. 
8576. When delay in making presentment is excused. 
8577. Dishonor of bill by acceptor for honor. 


8568. When bill may be accepted for honor. Where a bill of exchange 
has been protested for dishonor by non-acceptance or protested for better 
security, and is not overdue, any person not being a party already liable 
thereon may, with the consent of the holder, intervene and accept the bill 
supra protest for the honor of any party liable thereon, or for the honor 
of the person for whose account the bill is drawn. The acceptance for 
honor may be for. part only of the sum for which the bill is drawn; and 
where there has been an acceptance for honor for one party, there may be 
a further acceptance by a different person for the honor of another party. 


History: En. Sec. 6009, Rev. C. 1907; re-en. Sec. 8568, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3242. 


8569. Acceptance for honor—how made. An acceptance for honor 
supra protest must be in writing, and indicate that it is an acceptance for 
honor, and must be signed by the acceptor for honor. 


History: En. Sec. 6010, Rev. C. 1907; re-en. Sec. 8569, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3243. 
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8570. When deemed to be an acceptance for honor of the drawer. 
Where an acceptance for honor does not expressly state for whose honor 
it is made, it is deemed to be an acceptance for the honor of the drawer. 


History: En. Sec. 6011, Rev. C. 1907; re-en. Sec. 8570, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3244. 


8571. Liability of acceptor for honor. The acceptor for honor is liable 
to the holder and to all parties to the bill subsequent to the party for 
whose honor he has accepted. 


History: En. Sec. 6012, Rev. C. 1907; re-en. Sec. 8571, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3245. 


8572. Agreement of acceptor for honor. The acceptor for honor, by 
such acceptance, engages that he will on due presentment pay the bill ac- 
eording to the terms of his acceptance, provided it shall not have been 
paid by the drawee, and provided, also, that it shall have been duly pre- 
sented for payment and protested for non-payment, and notice of dishonor 
given to him. 


History: En. Sec. 6013, Rev. C. 1907; re-en. Sec. 8572, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3246. 


8573. Maturity of bill payable after sight accepted for honor. Where 
a bill payable after sight is accepted for honor, its maturity is calculated 
from the date of the noting for non-acceptance, and not from the date of 
the acceptance for honor. 


History: En. Sec. 6014, Rev. C. 1907; re-en. Sec. 8573, R. C. M. 1921. See also Histhes 
of Sec. 8401. Cal. Civ. C. Sec. 3247. 


8574. Protest of bill accepted for honor, etc. yee a dishonored bill 
has been accepted for honor supra protest, or contains a reference in case 
of need, it must be protested for non-payment before it is presented for 
payment to the acceptor for honor or referee in case of need. 


History: En. Sec. 6015, Rev. C. 1907; re-en. Sec. 8574, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3248. 


8575. Presentment for payment to acceptor for honor—how made. 
Presentment for payment to the acceptor for honor must be made as 
follows: i 


1. If it is to be presented in the place where the protest for non- 
payment was made, it must be presented not later than the day following 
its maturity. 


2. If it is to be presented in some other place than the place where 
it was protested, then it must be forwarded within the time specified in 
section 8511. 


History: En. Sec. 6016, Rev. C. 1907; re-en. Sec. 8575, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3249. 


8576. When delay in making presentment is excused. The provisions 
of section 8488 apply where there is delay in making presentment to the 
acceptor for honor or referee in case of need. 

History: En. Sec. 6017, Rev. C. 1907; re-en. Sec. 8576, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3250. 
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8577. Dishonor of bill by acceptor for honor. When the bill is dishon- 
ored by the acceptor for honor, it must be protested for non-payment by 
him. | 


History: En. Sec. 6018, Rev. C. 1907; re-en. Sec. 8577, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3251. 


CHAPTER 210 


PAYMENT FOR HONOR 


Section 8578. Who may make payment for honor. 
8579. Payment for honor—how made. 
8580. Declaration before payment for honor. 
8581. Preference of parties offering to pay for honor. 
8582. Effect on subsequent parties where bill is paid for honor. 
8583. Where holder refuses to receive payment supra protest. 
8584. Rights of payer for honor. 


8578. Who may make payment for honor. Where a bill has been pro- 
tested for non-payment, any person may intervene and pay it supra protest 
for the honor of any person liable thereon, or for the honor of the person 
for whose account it was drawn. ) 

History: En. Sec. 6019, Rev. C. 1907; re-en. Sec. 8578, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3252. 

8579. Payment for honor—how made. The payment for honor supra 
protest in order to operate as such, and not as a mere voluntary payment, 
must be attested by a notarial act of honor, which may be appended to 
the protest or form an extension to it. 

History: En. Sec. 6020, Rev. C. 1907; re-en. Sec. 8579, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3253. 

8580. Declaration before payment for honor. The notarial act of 
honor must be founded on a declaration made by the payer for honor, or 
by his agent in that behalf, declaring his intention to pay the bill for 
honor, and for whose honor he pays. 

History: En. Sec. 6021, Rev. C. 1907; re-en. Sec. 8580, R. C: M. 1921. See also history 
_ of Sec. 8401. Cal. Civ. C. Sec. 3254. 

8581. Preference of parties offering to pay for honor. Where two or 
more persons offer to pay a bill for the honor of different parties, the 
person whose payment will discharge most parties to the bill is to be given 
the preference. 

History: En. Sec. 6022, Rev. C. 1907; re-en. Sec. 8581, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3255. 

8582. Effect on subsequent parties where bill is paid for honor. Where 
a bill has been paid for honor, all parties subsequent to the party for whose 
honor it is paid are discharged, but the payer for honor is subrogated for 
and succeeds to both the rights and duties of the holder, as regards the 
party for whose honor he pays and all parties liable to the latter. 

History: En. Sec. 6023, Rev. C. 1907; re-en. Sec. 8582, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3256. 

8583. Where holder refuses to receive payment supra protest. Where 

the holder of a bill refuses to receive payment supra protest, he loses his 
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right of recourse against any party who would have been discharged by 
such payment. 


History: En. Sec. 6024, Rev. C. 1907; re-en. Sec. 8583, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3257. 


8584. Rights of payer for honor. The payer for honor, on paying to 
the holder the amount of the bill and the notarial expenses incidental to its 
dishonor, is entitled to receive both the bill itself and the protest. 


History: En. Sec. 6025, Rev. C. 1907; re-en. Sec. 8584, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3258. 


CHAPTER 211 . 


BILLS IN A SET 


Section 8585. Bills in sets constitute one bill. 
8586. Rights of holders where different parts are negotiated. 
8587. Liability of holder who indorses two or more parts of a set to different 
persons. 
8588. Acceptance of bills drawn in sets. 
8589. Payment by acceptor of bills drawn in sets. 
8590. Effect of discharging one of a set. 


8585. Bills in sets constitute one bill. Where a bill is drawn in a set, 
each part of the set being numbered and containing a reference to the 
other parts, the whole of the parts constitutes one bill. 


History: En. Sec. 6026, Rev. C. 1907; re-en. ahah 8585, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3259. 


8586. Rights of holders where different parts are negotiated. Where 
two or more parts of a set are negotiated to different holders in due course, 
the holder whose title first accrues is, as between such holders, the true 
owner of the bill. But nothing in this section affects the rights of a person 
who in due course accepts or pays the part first presented to him. 


History: En. Sec. 6027, Rev. C. 1907; re-en. Sec. 8586, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3260. 


8587. Liability of holder who indorses two or more parts of a set to 
different persons. Where the holder of a set indorses two or more parts 
to different persons, he is liable on every such part, and every indorser 
subsequent to him is liable on the part he has himself indorsed as if such 
parts were separate bills. 


History: En. Sec. 6028, Rev. C. 1907; re-en. Sec. 8587, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3261. 


8588. Acceptance of bills drawn in sets. The acceptance may be writ- 
ten on any part, and it must be written on one part only. If the drawee 
accepts more than one part, and such accepted parts are negotiated to dif- 
ferent holders in due course, he is liable on every such part as if it were 
a separate bill. 


History: En. Sec. 6029, Rev. C. 1907; re-en. Sec. 8588, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3262. 


8589. Payment by acceptor of bills drawn in sets. When the acceptor 
of a bill drawn in a set pays it without requiring the part bearing his ae- 
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ceptance to be delivered up to him, and that part at maturity is outstanding 
in the hands of a holder in due course, he is liable to the holder thereon. 

History: En. Sec. 6030, Rev. C. 1907; re-en. Sec. 8589, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3263. 

8590. Effect of discharging one of a set. Except as herein otherwise 

provided, where any one part of a bill drawn in a set is discharged by pay- 
ment or otherwise, the whole bill is discharged. 


History: En. Sec. 6031, Rev. C. 1907; re-en. Sec. 8590, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3264. 


CHAPTER 212 
PROMISSORY NOTES AND CHECKS 


Section 8591. Promissory note defined. 


8592. Check defined. 

8593. Within what time a check must be presented. 

8594. Certification of check, effect of. 

8595. Effect where holder of check procures it to be certified. 
8596. When check operates as an assignment. 


8591. Promissory note defined. A negotiable promissory note, within 
the meaning of this act, is an unconditional promise in writing made by 
one person to another, signed by the maker, engaging to pay on demand, 
or at a fixed or determinable future time, a sum certain in money to order 


or to bearer. 
complete until indorsed by him. 


History: En. Sec. 6032, Rev. ©. 1907; 
re-en. Sec. 8591, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 3265. 


Interest Coupons in Effect Promissory 
Notes 


Interest coupons are in effect promissory 
notes, and as to such commercial paper 
laches of the holder in failing promptly 
to make presentment for payment does not 
discharge the maker (in the instant case 
the district issuing the coupon bonds) from 
liability thereon; the maker (district) is 
primarily liable and presentment is un- 
necessary to preserve such liability. J. K. 
& C. S. Mullen Ben. Corp. v. School Dist., 
99 M 388, 397, 43 P 2d 902. 


When Negotiable 


The negotiable character of a promissory 
note which met the requirements of this 
section was not affected by recitals therein 
contained to the effect that the makers had 
purchased a stallion from the payee; that 
the indebtedness should bear interest at a 
fixed rate, payable semiannually; that 
upon default of an interest instalment, 
the principal sum with interest should be- 
come due; that the makers should pay an 
attorney fee in case collection had to be 
enforced, coupled with an order authoriz- 
ing delivery of the animal to any one of 
the makers. First Nat. Bank v. Barrett, 
52 M 359, 364, 157 P 951. 


Where a note is drawn to the maker’s own order, it is not 


Id. To constitute an instrument a nego- 
tiable one, it must, under this section, be 
in writing, signed by the maker, contain 
an unconditional promise to pay a certain 
sum in money, and be payable, on demand 
or at a fixed or determinable future time, 
to order or bearer. 

A promissory note containing a provi- 
sion for the payment of an attorney’s fee 
and costs of collection, instead of the statu- 
tory phrase “with costs of collection or an 
attorney’s fee,” was not thereby rendered 
non-negotiable, the words “attorney’s fee” 
and “costs of collection” in this connection 
meaning the same thing, so that the use 
of both of them in the conjunctive im- 
posed no greater burden upon the maker 
than their use in the disjunctive would 
have done. Wood v. Ferguson et al., 71 M 
540, 230 P 592. 


When Non-Negotiable 


Held, that a six months’ promissory note 
containing an accelerating clause to the 
effect that “in the event of insolvency of 
either makers or indorsers, or the institu- 
tion of suit or attachment against them 
or either of them, or the mortgaging of 
any property by the makers or indorsers,” 
the note might be declared immediately 
due and payable, was non-negotiable in 
that it left the time when payable uncer- 
tain and indefinite. Great Falls Nat. Bk. 
v. Young et al., 67 M 328, 334, 336, 215 
P 651. 
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8592. Check defined. <A check is a bill of exchange drawn on a bank, 
payable on demand. Except as herein otherwise provided, the provisions 


of this act applicable to a bill of exchange payable on demand apply to a 


check. 

History: En. Sec. 6033, Rev. C. 1907; 
re-en. Sec. 8592, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3265a. 


Cashier’s Check 


A eashier’s check is a draft, or bill of 
exchange, drawn by a bank upon itself 
or some other bank in which funds of the 
former are deposited; it represents credit 
which the purchaser of such a check buys; 
the money paid the issuing bank becomes 
the bank’s money, the transaction being 
one of purchase and sale, and no trust rela- 
tionship is thereby established. Montana- 
Wyoming Assn. v. Commercial Bk., 80 M 
174, 177, 259 P 1060. 


Operation and Effect 


The provisions of sections 8543 and 
8544, R. C. M. 1921 (Negotiable Instru- 


ments Law), that the drawee of a bill of 
exchange is allowed twenty-four hours 
after presentment in which to decide 
whether he will or will not accept it, and 
will be deemed to have accepted it if he 
fails to return it within that time, are 
applicable to a check which, under this 
section, is declared to be a bill of ex- 
change drawn on a bank. Clarke v. Na- 
tional Bk. of Montana, 78 M 48, 53, 252 
Peto: 


References 


Cited or applied as section 6033, Revised 
Codes, in Montana Livestock Co. v. Stew- 
art, 58 M 221, 227, 190 P 985; Blackwelder 
v. Fergus Motor Co., 80 M 374, 393, 260 
P 734; Cellars v. Dwinnell, 87 M 73, 80, 285 
Pyvisi, 


8593. Within what time a check must be presented. A check must be 
presented for payment within a reasonable time after its issue, or the 
drawer will be discharged from liability thereon to the extent of the loss 


caused by the delay. 


History: En. Sec. 6034, Rev. C. 1907; 
re-en. Sec. 8593, R. C. M. 1921. See also 
history of Sec. 8401. Cal. Civ. C. Sec. 
3265b. 


Operation and Effect 


Where the board of county commission- 
ers had wrongfully refused to issue an 
order for the payment of a warrant not 
re-presented for payment until after the 
sixty-day period provided for in section 
4758, R. C. M. 1921, had expired, and 
thereafter the bank in which its funds 
were deposited became insolvent, the 
county was not discharged from liability 
thereon under this section by the holder’s 
neglect to make timely demand for pay- 
ment, since the detriment suffered by it 
was traceable to its improper refusal and 
not to the holder’s failure to act. State 
ex rel. Case v. Bolles et al., 74 M 54, 66, 
238 P 586. 

However, such a check must be presented 
for payment within a reasonable time after 
its issuance, or the drawer will be dis- 
charged from liability thereon to the ex- 
tent of the loss caused by the delay (this 
section), but this result follows only on 
a showing of loss or injury by reason of 
the delay. Blackwelder v. Fergus Motor 
Co., 80 M 374, 390, 260 P 734. 


_In an action against the drawer of a 
check to recover thereon, defendant plead- 
ing payment by reason of the delay of 
plaintiff in presenting it before the bank 
on which drawn closed its doors, the rule 
is that transfers of it to successive in- 
dorsees do not extend the time within 
which it must be presented, so far as de- 
fendant drawer is concerned, which, under 
this section, is within a reasonable time 
after its issue. Cellars v. Dwinnell, 87 M 
fase (o,et seq.,.285 P18], 


Id. Under this section, the drawer of 
a check is discharged from liability there- 
on for delay in presenting it for payment, 
only “to the extent of the loss caused by 
the delay”; hence where the indorsee of 
a check, drawn on a bank in another town, 
immediately upon its receipt three days 
after its issuance, mailed it to his bank, 
which in turn on the same day mailed 
it to the bank upon which drawn, which, 
while paying checks presented over the 
counter, refused to pay check presented by 
mail, of which fact the indorsee was ig- 
norant, the loss sustained by the drawer 
was due to the wrongful act of the drawee 
bank and not to delay in presenting the 
check for payment. 


8594. Certification of check, effect of. Where a check is certified by 
the bank on which it is drawn, the certification is equivalent to an ac- 


ceptance. 
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History: En. Sec. 6035, Rev. C. 1907; References 


re-en. Sec. 8594, R. C. M. 1921. See also Cited or applied as section 6035, Revised 
history of Sec. 8401. Cal. Civ. C. Sec. (odes, in Montana Livestock Co. v. Stew- 
3265c. ‘art, 58 M 221, 227, 190 P 985, 


‘8595. Effect where holder of check procures it to be certified. Where 
the holder of a check procures it to be accepted or certified, the drawer 
and all indorsers are discharged from liability thereon. 


History: En. Sec. 6036, Rev. C. 1907; re-en. Sec. 8595, R. C. M. 1921. See also history 
of Sec. 8401. Cal. Civ. C. Sec. 3265d. 


8596. When check operates as an assignment. A check of itself does 
not operate as an assignment of any part of the funds to the credit of the 
drawer with the bank, and the bank is not liable to the holder, unless and 
until it accepts or certifies the check. 


History: En. Sec. 6037, Rev. C. 1907; -45 M 489, 493, 124 P 510; First Nat. Bank 
re-en. Sec. 8596, R. C. M. 1921. See also v. Barrett, 52 M 359, 364, 157 P 951; 
history of Sec. 8401. Cal. Civ. C. Sec. Montana Livestock Co. v. Stewart, 58 M 


3265e. 221, 228, 190 P 985; Stankey v. Citizens’ 
References Nat. Bank of Laurel, 64 M 309, 315, 209 
P 1054. 


Cited or applied as section 6037, Revised 
Codes, in Brophy Grocery Co. v. Wilson, 


CHAPTER 213 
GENERAL PROVISIONS 


Section 8597. General provisions. 


8597. General provisions. Except where it is otherwise declared, the’s97 
provisions of sections 7581 to 8596 of this code, in respect to the rights and’* Horii x 
obligations of parties to contracts, are subordinate to the intention of the 
parties, when ascertained in the manner prescribed by the chapter on in- 
terpretation of contracts; and the benefit thereof may be waived by any 
party entitled thereto, unless such waiver be against public policy. 


History: En. Sec. 4240, Civ. C. 1895; under other statutory provisions, renders 
re-en. Sec. 6037a, Rev. C. 1907; re-en. Sec. the note non-negotiable. Stadler v. First 
8597, R. C. M. 1921. Cal. Civ. C. Sec. 3268. National Bank, 22 M 190, 204, 56 P 111. 
Field Civ. C. Sec. 1829. 


Operation and Effect 


References 


Gina ¥ ie 5 Cited or applied as section 4240, Civil 

St ee ea 2 BOB8™ Code, in) Bullard) y, Sinith, 28 ‘M397, ‘399, 

iable at a particular bank is not a waiver 70> PTs lo seert vy. Johnson 82) M338 

of the effect of a stipulation for payment 343 267 P Sir ; : : 
; : 


of attorney’s fees in case of suit, which, 


CHAPTER 214 
DEBTOR AND CREDITOR—DEFINITIONS AND GENERAL PRINCIPLES 


Section 8598. Who is a debtor. 
8599. Who is a ereditor. 
8600. Contracts of debtor are valid. 
-8601. Payments in preference. 
8602. Relative rights of different creditors. 


8598. Who is a debtor. A debtor, within the meaning of this chapter, 8598, od) 560 
is one who, by reason of an existing obligation, is or may become liable 
to pay money to another, whether such liability is certain or contingent. 


1071 


8599-8601 


History: En. Sec. 4480, Civ. C. 1895; 
re-en. Sec. 6122, Rev. C. 1907; re-en. Sec. 
8598, R. C. M. 1921. Cal. Civ. C. Sec. 3429. 
Field Civ. C. Sec. 1913. 


8599. Who is a creditor. 


DEBTOR AND CREDITOR 


Ch. 214 


References 

Harrison v. Riddell et al., 64 M 466, 478, 
210 P 460; Security State Bank v. MeIn- 
tyre, 71 M 186, 195, 228 P 618; State v. 
McGraw, 74 M 152, 163, 240 P 812; Mer- 
chants’ Nat. Bk. v. Dawson County, 93 M 
310,323, 19 P. 2d. 892. 


A ereditor, within the meaning of this chap- 


ter, is one in whose favor an obligation exists, by reason of which he is, 
or may become, entitled to the payment of money. 


History: En. Sec. 4481, Civ. C. 1895; 
re-en. Sec. 6123, Rev. C. 1907; re-en. Sec. 
8599, R. C. M. 1921. Cal. Civ. C. Sec. 3430. 
Field Civ. C. Sec. 1914. 


References 


Cited or applied as section 6123, Revised 
Codes, in Aetna Accident & Liability Co. 


8600. Contracts of debtor are valid. 


v Miller, 54 M 377, 387, 170 P 760; Brown 
v. American Bonding Co., 210 Fed. 844, 
846; Harrison v. Riddell et al., 64 M 466, 
478, 210 P 460; Security State Bank v. 
MelIntyre, 71 M 186, 195, 228 P 618; Mer- 
chants’ Nat. Bk. v. Dawson County, 93 M 
310, 323, 19 P 2d 892. 


In the absence of fraud, every 


eontract of a debtor is valid against all his creditors, existing or subsequent, 
who have not acquired a lien on the property affected by such contract. 


History: En. Sec. 4482, Civ. C. 1895; 
re-en. Sec. 6124, Rev. C. 1907; re-en. Sec. 
8600, R. C. M. 1921. Cal. Civ. C. Sec. 3431. 
Field Civ. C. Sec. 1915. 


References 


Cited or applied as section 6124, Revised 
Codes, in Aetna Accident & Liability Co. 
v. Miller, 54 M 377, 387, 170 P 760; Brown 
v. American Bonding Co., 210 Fed. 844, 
846; Harrison v. Riddell et al., 64 M 466, 
478, 210 P 460. 


8601. Payments in preference. A debtor may pay one creditor in pref- 
erence to another, or may give to one creditor security for the payment of 


his demand in preference to another. 


History: En. Sec. 4483, Civ. C. 1895; 
re-en, Sec. 6125, Rev. C. 1907; re-en. Sec. 
8601, R. C. M. 1921. Cal. Civ. C. Sec. 3432. 
Field Civ. C. Sec. 1916. 


Applies Also to Insolvent Debtor 


The rule declared by this section that 
a debtor may pay one creditor in prefer- 
ence to another, provided that other be 
not a preferred creditor, applies to an in- 
solvent debtor as well as to a solvent one, 
and under it an insolvent debtor may 
transfer property in payment of a debt 
justly due though he knows that the effect 
of the transaction will be to defeat an- 
other in the collection of his debt. Hale 
et al. v. Belgrade Co., Ltd., et al., 75 M 
99, 112, 242 P'425; Department of Agricul- 
ture, ete., v. DeVore, 91 M 47, 53, 6 P 2d 
125. 


Form of Preference Immaterial 


In the absence of positive statutory 
provision declaring otherwise, if a prefer- 
ence given by a debtor to his creditor is 
in other particulars unobjectionable, the 
form of the transaction by which it is 
made is immaterial. Department of Agri- 
culture, ete., v. DeVore, 91 M 47, 53, 6 P 
2d 125. 


Operation and Effect 


If the provision of this section, that a 
debtor may pay or secure one creditor in 
preference to another, has any relation to 
cases of insolvency, it is limited by the 
rule stated in section 8618. Aetna Acci- 
dent & Liability Co. v. Miller, 54 M 377, 
387, 170 P 760. 


An alleged fraudulent transfer of prop- 
erty by a husband to his wife should be 
closely scrutinized on account of the op- 
portunities afforded by the relation, but 
a husband, honestly indebted to his wife, 
may give her a valid preference either by 
transfer of money or property in payment 
or by giving security, to the same extent 
as he may prefer any other creditor, and 
such preference is not of itself fraudulent 
as to other creditors of the husband. 
Harrison v. Riddell et al., 64 M 466, 478, 
210 P 460. 


While a debtor may prefer one creditor 
over another, where he transfers to one 
creditor in payment of a debt property 
the value of which is greatly in excess of 
the amount due, it is a badge of fraud af- 


_fording strong evidence thereof. Security 


State Bank v. McIntyre, 71 M 186, 204, - 
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228 P 618; Godfrey L. Cabot, Inc., v. Gas 
Products Co., 93 M 497, 509, 19 P 2d 878. 


Under this section, an insolvent debtor 
may prefer one creditor to another; the 
preference may be made by conveyance of 
property, real or personal, either directly 
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erty is not subject to seizure under legal 
process. Costello v. Shields, 99 M 335, 
43 P 2d 879. 

References 

Cited or applied as section 6125, Revised 
Codes, in Brown v. American Bonding Co., 


to the creditor or to a third person for the 


210 Fed. 844, 846; Mieyr v. Federal Surety 
ereditor’s benefit, and, if made, the prop- 


Co. et al., 97 M 503, 509, 34 P 2d 982. 

8602. Relative rights of different creditors. Where a creditor is en- 
titled to resort to each of several funds for the satisfaction of his claim, 
and another person has an interest in, or is entitled as a creditor to resort 
to some, but not all of them, the latter may require the former to seek 
satisfaction from those funds to which the latter has no such claim, so far 
as it can be done without impairing the right of the former to complete sat- 
isfaction, and without doing injustice to third persons. 


History: En. Sec. 4484, Civ. C. 1895; re-en. Sec. 6126, Rev. C: 1907; re-en. Sec. 8602, 
R. C. M. 1921. Cal. Civ. C. Sec. 3433. Field Civ. C. Sec. 1917. 


CHAPTER 215 


FRAUDULENT INSTRUMENTS AND TRANSFERS 


Section 8603. Transfers, etc., with intent to defraud creditors. 


8604. Certain transfers presumed fraudulent. 
8605. Creditor’s right must be judicially ascertained. 
8606. Question of fraud—how determined. 


8603. Transfers, etc., with intent to defraud creditors. Every transfer 
of property or charge thereon made, every obligation incurred, every judi- 
cial proceeding taken, and every act performed, with intent to delay or 
defraud any creditor or other person of his demands, is void against all 
ereditors of the debtor, and their representatives or successors in interest, 
and against any person upon whom the estate of the debtor devolves in 


trust for the benefit of others than the debtor. 


History: En. Sec. 4490, Civ. C. 1895; 
re-en. Sec. 6127, Rev. C. 1907; re-en. Sec. 
8603, R. C. M. 1921. Cal. Civ. C. Sec. 3439. 
Field Civ. C. Sec. 1918. 


Badges of Fraud 


Since a fraudulent intent in the trans- 
fer of property to defeat claims of cred- 
itors is the result of mental process, gen- 
erally the only means by which to ascer- 
tain whether such intent existed at the 
time of the complained-of transfer is by 
considering the acts of the party which 
experience has demonstrated to have 
fraudulent aspects, denominated “badges 
of fraud,’ such as insolvency, inadequacy 
ot consideration, ete. Security State Bank 
v. McIntyre, 71 M 186, 196, 228 P 618. 

While a person’ may do with his prop- 
erty as he sees fit, sell it for less than 
it is worth or give it away even though 
he is indebted or even insolvent, where 
fraud enters into the transaction and the 
rights of creditors are affected who attack 
the transfer as fraudulent, insolvency of 


the grantor and gross inadequacy of con- 
sideration are badges of fraud, and though 
the relationship of husband and wife is 
not a badge of fraud, transactions between 
them, because of the opportunity for fraud, 
are subject to the most rigid scrutiny, and 
the fact of such relationship, with other 
evidence, may be considered as reflecting 
the intention with which the transfer was 
made. First National Bank v. Conner, 85 
M 229, 239, 278 P 143. 


“Creditors” 


The fact that a creditor seeking to have 
an alleged fraudulent transfer set aside 
did not extend credit to the maker of a 
promissory note reduced to judgment be-- 
cause of the apparent ownership of the 
particular property does not defeat the 
creditor’s right to question the good faith 
of the transfer, the term “creditor” as 
used in this section embracing all cred-’ 
itors without limitation other than that 
prescribed by section 8605, R. C. M. 1921, 
i. e., the creditor must be one who by the 
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transfer is obstructed from enforcement 
of his right to take the property by legal 
process. Ferrell v. Elling, 84 M 384, 391, 
392, 276 P 432. 


Declaratory of Common Law 


This section is but declaratory of the 
common law. The transfer therein de- 
nounced as void is so only as to, and at 
the instance of, creditors having liens or 
charges upon, or special interest in, the 
property transferred. Westheimer v. Good- 
kind, 24 M 90, 103, 60 P 8138. 


Effect of Mortgage Given Four Months 
Prior to Bankruptcy 


Mortgages and leases executed by a cor- 
poration to secure past indebtedness and 
future advances more than four months 
prior to the filing of a petition in bank- 
ruptcy were not voidable under the fed- 
eral Bankruptcy Act, as having been given 
for the purpose of hindering, delaying and 
defrauding its creditors, under this section. 
Godfrey L. Cabot, Inc., v. Gas Products 
Co., 93 M 497, 509, 19 P 2d 878. 


Liberally Construed in Favor of Cred- 
itors 


Courts look with disfavor upon convey- 
ances between relatives when they are a 
fraud upon creditors, and therefore con- 
strue statutes of the character of this sec- 
tion, declaring void transfers made with 
intent to defraud creditors, liberally so as 
to include within their protection all per- 
sons who have interests of which they may 
be defrauded. Ferrell v. Elling, 84 M 384, 
391, 392, 276 P 432. 


What Creditor Must Show 


Under this section and sections 8605 and 
8606, R. C. M. 1921, a creditor seeking to 
set aside a transfer as fraudulent must 
allege and prove that the debtor was in- 


8604. Certain transfers presumed fraudulent. 
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solvent at the time he made the convey- 
ance and that he had no other property 
out of which his claim could be satisfied 
or enforced by legal process. Hale et al. 
v. Belgrade Co., Ltd., et al., 75 M 99, 109, 
242 P 425. 


When Intent is Presumed 

Where one makes a voluntary convey- 
ance of his property without retaining 
sufficient to satisfy the legal demands 
of his creditors, plaintiff in his action to 
set it aside as fraudulent is not required to 
show the existence of an actual fraudulent 
intent, the law presuming that by her vol- 
untary act she intended the natural and in- 
evitable consequences to flow therefrom, 
to-wit, to hinder, delay or defraud the 
plaintiff in the collection of his judgment 
secured after the conveyance, the result 
being fraud in fact. National Bank of 
Anaconda v. Yegen, 83 M 265, 280, 271 
P 612. 


Who may Claim Benefit of Statute 


This section authorizing the setting aside 
of fraudulent conveyances, does not inure 
to the benefit of creditors alone, but also 
includes transfers and obligations incurred . 
with intent to defraud “other persons” of 


their demands; the section includes with- 


in its provisions all persons who have in- 
terests in the property of which they may 
be defrauded. Humbird et al. v. Arnet et 
al., 99 M 499, 511, 44 P 2d 756. 


References © 


Cited or applied as section 4490, Civil 
Code, in Babcock v. Maxwell, 29 M 31, 35, 
74 P 64; Williams v. Gray, 61 M 1, 12, 
203 P 524; Newman v. Association of 
Credit Men, 63 M 545, 208 P 914; Wray v. 
Great Falls Paper Co., 72 M 461, 470, 234 
P 486; Edenfield v. C. V. Seal Co., Inc., 
et al., 83 M 49, 58, 270 P 642. 


Every transfer of per- 


sonal property, other than a thing in action, or a ship or cargo at sea, or 
in a foreign port, and every lien thereon, other than a mortgage, when 
allowed by law, and a contract of bottomry or respondentia, is conclusively 
presumed, if made by a person having at the time the possession or control 
of the property, and not accompanied by an immediate delivery, and fol- 
lowed by an actual and continued change of possession of the things trans- 
ferred, to be fraudulent, and therefore void, against those who are his 
creditors while he remains in possession, and the successors in interest of 
such creditors, and against any persons on whom his estate devolves in 
trust for the benefit of others than himself, and against purchasers or 
encumbrancers in good faith subsequent to the transfer. 


History: En. Sec. 4491, Civ. C. 1895; 
re-en. Sec. 6128, Rev. C. 1907; re-en. Sec. 
8604, R. C. M. 1921. Cal. Civ. C. Sec. 3440. 
Field Civ. C. Sec. 1919. 


-Creditor’s Right 
Where there has been a sale of personal 


property not accompanied by an immediate 


delivery, and followed by an actual and 
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continued change of possession, the ven- 
dee takes title subject to the claim of 
the vendor’s creditor, who may subject 
the property to execution. Tetrault v. 
Ingraham, 54 M 524, 528, 171 P 1148. 


In a ereditor’s suit to set aside a sale of 
sheep as fraudulent because there was no 
continued change of possession, where only 
a part of them remained in the posses- 
sion of the purchaser at the time the 
creditors secured their lien, a judgment 
that the purchaser should deliver to the 
sheriff, for the benefit of the creditors, all 
the sheep purchased, or account for their 
proceeds, was erroneous, since the pur- 
chaser was liable only for the identical 
chattels, remaining in his possession at the 
time the creditor’s lien attached. Finch v. 
Kent, 24 M 268, 275, 61 P 653. 

By this section the legislature did not 
intend to go further than to declare that, 
during the time the vendor of personal 
property remains in possession after sale, 
his creditors may seize the property in 
satisfaction of their claims, notwithstand- 
ing such sale. Western Mining Supply Co. 
v. Quinn, 40 M 156, 166, 105 P 732. 

In an action in claim and delivery by 
the purchaser of a band of horses rang- 
ing on public lands and seized by a 
trustee in bankruptey at the instance of 
the principal creditor of the bankrupt 
vendor in whose possession they appar- 
ently remained until seizure, it was im- 
material that it was not shown that ven- 
dor was in debt at the time of the al- 
leged sale; as against his creditors or the 
trustee in bankruptcy, the sale was void 
under this section. Anderson v. Hoffman, 
99 M 146, 149, 43 P 2d 644. 


Effect as to Assignee for Benefit for 
Creditors 


A transfer by a debtor of property not 
accompanied by change of possession is 
not void as against the assignee for the 
benefit of the debtor’s creditors under 
this section, as the estate does not ‘“de- 
volve” by such assignment, but is granted 
by it. Babcock v.. Maxwell, 29 M 31, 35, 
74 P 64. 


Effect on Mortgages 


A mortgage of personal property and 
transfer thereunder ‘are void against a 
trustee in bankruptcy where the mortgage 
was made more than fourteen months prior 
to the transfer. Stewart v. Hoffman, 31 
M 184, 189, 77 P 689. 

In this state all personal property may 
be mortgaged; therefore, the words “when 
allowed by law,” as appearing in this sec- 
tion, are superfluous. Disregarding the 
phrase “when allowed by law,” all mort- 
gages of personal property are exempted 
from the operation of the section. Stew- 
art v. Hoffman, 31 M 190, 191, 81 P 3. 
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Evidence not Admissible to Disprove 
Fraud in Law 


In an action in claim and delivery based 


upon constructive fraud in a sale of per- 


sonal property under this section, testi- 
mony offered by the buyer that the bill of 
sale evidencing the transaction had been 
filed with the county clerk, and that he 
had made application for insurance on the 
property in his own name, was properly 
refused, since. such evidence could only 
reflect upon the good faith of the parties 
to the sale, and this is an immaterial mat- 
ter in an action in which fraud in law is 
relied upon. Taylor v. Malta Mercantile 
Co., 47 M 342, 346, 132 P 549. 


Not Applicable to Judicial Sales 


This section does not apply to judicial 
sales. Kerr v. Blaine, 49 M 602, 605, 
144 P 566. 

A sale of personal property by a sheriff 
under a provision in a chattel mortgage 
authorizing him, among other things, to 
sell the property, in case default should 
be made in the payment of the principal 
or interest, is not a judicial sale, but falls 
within the letter and spirit of this section. 
Kerr v. Blaine, 49 M 602, 606, 144 P 566. 
See Banking Corp. of Montana v. Hein, 
52 M 238, 241, 156 P 1085. 


Purpose of Statute 


The object of the statute of frauds 
(this section) is to require notice to the 
world of the transfer of personal prop- 
erty in order that creditors and purchasers 
or encumbrancers, in good faith, may be 
protected, and to prevent fraud; it re- 
quires surrender of control over the prop- 
erty by the vendor and the assumption 
of possession by the vendee, mere words 
being insufficient to constitute delivery. 
O. W. Perry Co. v. Mullen, 81 M 482, 
263 P 976; Brown v. Federal Surety Co., 
91 M 389, 399, 8 P 2d 647. 


Transfer Between Husband and Wife 


It is a serious question as to whether 
this section is applicable to a transfer of 
personal property between husband and 
wife. Webster v. Sherman, 33 M 448, 457, 
84 P 878. 


What Constitutes a Delivery and Change 
of Possession 


A continued change of possession of 
livestock for a period of five months was 
sufficient to satisfy the requirements of 
this section in that respect relative to 
transfers of personal property; a change 
of possession for a reasonable length of 
time, that is, such a period of time as will 
preclude the idea that the sale was a col- 
orable one, being sufficient. Chestnut v. 
Sales, 44 M 534, 543, 121 P 481. 


Id. Evidence sufficient to show that a 
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sale was followed by an immediate delivery 
and actual change of possession. 

Evidence insufficient to prove such an 
immediate delivery, either manual or sym- 
bolical, of property consisting of sheep- 
shearing machinery, frame buildings, etce., 
or an actual and continued change of pos- 
session as to meet the requirements of 
this section. Taylor v. Malta Mercantile 
Co., 47 M 342, 349, 132 P.549. 

A transfer of logs to a lumber company 
is valid as against an attaching creditor 
of the seller where there was a construc- 
tive delivery of the logs to the company, 
followed by an actual and continued 
change of possession. Dover Lumber Co. 
v. Whitcomb, 54 M 141, 151, 168 P 947. 

Id. This section does not speak of ac- 
tual possession, but of actual change of 
possession. Legal possession may be either 
actual or constructive. 

The fact that property was sold on one 
day, and not delivered until the next, does 
not render the sale void, if delivery was 
impossible on the day of sale; and it is 
properly a question for the jury to answer, 
whether the property was so situated, and 
the parties were so located at the time of 
sale, that instant delivery could not be 
made, and whether it was made as soon 


thereafter as practicable. O’Gara v. Lowry, | 


5 M 427, 432, 5 P 583. 

Id.. The fact that the vendee of a horse 
and wagon employed the brother of the 
vendor to drive it, and, subsequently, for 
a short time, employed the vendor, does 
not show such a want of continued posses- 
sion in the vendee as to render the sale 
void. 

Where the vendors drove all their 
horses, which were branded alike, into a 
corral, and after said horses, to the num- 
ber of twenty, which plaintiff had pur- 
chased, had been selected, branded with 
a bar under the previous brand, and 
turned loose with other horses “on the 
range,” and the vendors executed a bill 
of sale for the twenty, it was held that 
there was an immediate delivery. Dodge 
v. Jones, 7 M 121, 126, 14 P 707. See 
Taylor v. Malta Mercantile Co., 47 M 342, 
350, 182 P 549; Dover Lumber Co. v. Whit- 
comb, 54 M 141, 149, 168 P 947. 

Where a joint owner of personal prop- 
erty, in the possession of another joint 
owner, sells his interest, the failure of the 
purchaser to take possession does not, as 
against execution creditors of the seller, 
avoid the sale. The presumption referred 
to in this section is to be indulged only 
where the person making the transfer has 
at the time the possession or control of the 
property. Yank v. Bordeaux, 23 M 205, 
209, 58 P 42. 

In an action, where the question of fact 
to which instructions complained of were 
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applicable was whether or not a sale of 
personal property was accompanied by im- 
mediate delivery, and followed by an ae- 
tual and continued change of possession 
of the chattels, instructions reviewed and 
held, in view of the charge taken as a 
whole, not to be erroneous. Morris v. 
McLaughlin, 25 M 151, 153, 64 P 219. 

Where one purchases a herd of range 
cattle with the brand, but delivery of only 
a portion thereof is actually made, the 
vendee may not recover those not deliv- 
ered from a subsequent purchaser in good 
faith, under an alleged custom among cat- — 
tlemen that one buying an entire herd 
of such cattle with their brand, some of 
which are not actually delivered, becomes 
the owner of those not delivered. Ettien 
v. Drum, 32 M 311, 317, 80 P 369. 

The delivery of the key to a warehouse, 
standing on leased ground, which, together 
with its contents, consisting of heavy ma- 
chinery, lumber, etc., had been sold to 
plaintiff in an action in conversion, con- 
stituted a sufficient delivery of the prop- 
erty sold, so as to prevent the presumption 
that the sale was fraudulent, the vendor 
not having exercised any act of ownership 
or control over any of the property there- 
after. Western Mining Supply Co. v. 
Quinn, 40 M 156, 160, 105 P 732. 

The requirements of this section are sat- 
isfied in a transaction involving the sale 
of a large number of logs, where it ap- 
pears that there was an actual change of 
dominion by marking the logs in such a 
manner as to indicate that the property 
was in the hands of the new owner, judg- 
ing from the situation of the parties. 
Dover Lumber Co. v. Whitcomb, 54 M 141, | 
148, 168 P 947. 

While a mere temporary change of pos- 
session of personal property will not avail 
against the claim of a creditor of the ven- 
dor, the change need not necessarily con- 
tinue until the property is seized by the 
creditor, but if the change was open and 
so long continued as to indicate to the 
world at large that there has been a 
transfer of title, it is sufficient. Puckett 
v. Hopkins et al., 63 M 137, 140, 206 P 
422. , 
The mere statement, “It is yours,” made 
with reference to a quantity of grain by 
the transferor to the transferee in an at- 
torney’s office miles away from where 
the grain was stored, the transferee doing 
nothing whatever to take possession, 
which remained in the transferor, was not 
such a delivery as is contemplated by this 
section, and therefore insufficient as 
against an attaching creditor of the trans- 
feror. Wells et al. v. Esgar, 72 M 333, 


336, 233 P 123, 


Whether in a given case of transfer 
or personal property there has been an im- 
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mediate delivery and actual possession in 
the vendee of the thing sold depends, in 
a measure, upon the character of the ar- 
ticle sold, the nature of the transaction, 
the position of the parties and the in- 
tended use of the property, each case 
being dependent upon its own facts. O. W. 
Perry Co. v. Mullen, 81 M 482, 263 P 976. 


In an action for the conversion of grain 
stored in an elevator and levied upon and 
sold, in which defendant claimed that 
plaintiff failed to prove ownership, in that 
having been sold before harvested, there 
was no immediate delivery within, the 
meaning of the fraudulent transfer stat- 
ute (this section), and hence the sale 
was void, held, that having been delivered 
to the elevator for plaintiff as soon after 
harvesting as practicable, title passed to 
plaintiff upon delivery to the warehouse- 
man. Claypool v. Malta Standard Garage, 
96 M 285, 287 et seq., 30 P 2d 89. 


When a Jury Question 


In a case where the evidence is conflict- 
ing, it is for the jury to say whether there 
was any such immediate delivery and ac- 
tual and continued change of possession as 
to satisfy the statute of frauds. Western 
Mining Supply Co. v. Melzner, 48 M 174, 
177, 1386 P 44, 

Where the evidence, in an action in 
conversion to recover on a sheriff’s bond 
in which the defense was that the prop- 
erty seized by the officer had been sold 
by the judgment debtor with the intent to 
defraud the creditor, as to whether there 
was such an immediate delivery and con- 
tinued change of possession as to satisfy 
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the requirements of this section, was con- 
flicting, the question was one for the jury 
to determine. Tomcheck v. Maryland Cas- 
ualty Co., 75 M 557, 565, 244 P 506. 

Whether at the time of sale of grain in- 
stant delivery could not be made, whether 
it was made as soon thereafter as prac- 
ticable and whether there was a sufficient 
change of possession to constitute a deliv- 
ery passing title within the meaning of 
this section, are ordinarily questions for 
the jury’s determination. Claypool v. 
Malta Standard Garage, 96 M 285, 287 
et seq., 30 P 2d 89. 


‘Who is a “Creditor” 


In an action by an alleged vendee of 
the tools and equipment of a road con- 
struction subcontractor against the latter’s 
surety to recover rental for the use of the 
equipment by the surety in completing 
the work on default of the subcontractor, 
evidence held to show that the transfer 
was fraudulent in law under the provisions 
of this section, and void as against the 
surety, a “creditor” within the meaning 
of this section. Brown v. Federal Surety 
Co., 91 M 389, 399, 8 P 2d 647. 

References 

Cited or applied as section 169, Fifth 
Division, Revised Statutes of 1879, in 
Botcher v. Berry, 6 M 448, 13 P 45; as 
section 4491, Civil Code, in Httien v. 
Drum, 35 M 81, 86, 88 P 659; as section 
6128, Revised Codes, in Olcott v. Gebo, 
54 M 35, 38, 166 P 300; First Nat. Bk. v. 
Montana Emporium Co., 59 M 584, 593, 
197 P 994; Security State Bank v. Me- 
Intyre, 71 M 186, 196, 228 P 618. 


8605. Creditor’s right must be judicially ascertained. <A creditor can 
avoid the act or obligation of his debtor for fraud only where the fraud 
obstructs the enforcement, by legal process, of his right to take the prop- 
erty affected by the transfer or obligation. 


History: En. Sec. 4492, Civ. C. 1895; 
re-en. Sec. 6129, Rev. C. 1907; re-en. Sec. 
8605, R. C. M. 1921. Cal. Civ. C. Sec. 3441. 
Field Civ. C. Sec. 1922. 

Operation and Effect 

Under this section and sections 8603 and 
8606, R. C. M. 1921, a creditor seeking 
to set aside a transfer as fraudulent must 
allege and prove that the debtor was in- 
solvent at the time he made the convey- 


8606. Question of fraud—how determined. 


ance and that he had no other property 
out of which his claim could be satisfied 
or enforced by legal process. Hale et al. 
v. Belgrade Co., Ltd., et al., 75 M 99, 109, 
242 P 425. Ferrell v. Elling, 84 M 384, 
276 P 432. 


References 


Edenfield v. C. V. Seal Co., Ine., et al., 
83 M 49, 61, 270 P 642; First National 
Bank v. Connér, 85 M 229, 239, 278 P 143. 


In all cases arising under 


section 6939, or under the provisions of this chapter, except as otherwise 
provided in section 8604, the question of fraudulent intent is one of fact 
and not of law; nor can any transfer or charge be adjudged fraudulent 
solely on the ground that it was not made for a valuable consideration. 

History: En. Sec. 4493, Civ. C. 1895; re-en. Sec. 6130, Rev. C. 1997; re-en. Sec. 8606, 
R. C. M. 1921. Cal. Civ. C. Sec. 3442. Field Civ. C. Sec. 1923. 
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References , 618; Hale et al. v. Belgrade Co., Ltd., et 


Cited or applied as section 6130, Revised 1., 75 M 99, 109, 242 P 425; National 
Codes, in Taylor v. Malta Mercantile Co., Bank of Anaconda v. Yegen, 83 M 265, 
47 M 342, 346, 132 P 549; Security State 280, 271 P 612; Ferrell v. Elling, 84 M 
Bank v. McIntyre, 71 M 186, 196, 228 P 384, 388, 276 P 432. 


CHAPTER 216 
BULK SALES 


Section 8607. Sale of goods, wares, merchandise and trade fixtures, and personal 
property, in bulk—seller to furnish statement concerning creditors. 
8608. Sale without statement and notification fraudulent and void. 
8609. Penalty for false statement. 
8610. What constitutes a sale in bulk within this act. 
8611. Exceptions. 


8607. Sale of goods, wares, merchandise and trade fixtures, and per- 
sonal property, in bulk—seller to furnish statement concerning creditors. 
It shall be the duty of every person who shall bargain for or purchase, in 
bulk, for cash or on eredit, any stock of goods, wares, merchandise and 
trade fixtures, and personal property used in the business of the vendor, 
before paying to the vendor, or his agent or representative, any part of 
the purchase price thereof, or any promissory note or other evidence of 
indebtedness therefor, to demand of and receive from such vendor, or his 
agent or representative, or if the vendor or agent or representative be a 
corporation, then from the president, vice-president, secretary or managing 
agent of such corporation, and it shall be the duty of the vendor, or his 
agent or representative, to give the vendee a written statement, sworn to as 
hereinafter provided, which statement shall contain: 

1. The names and last known addresses of the creditors of the vendor 
who have claims due or owing, or which shall become due or owing, from 
the vendor for or on account of goods, wares, merchandise and trade 
fixtures, and personal property used in the business of the vendor, pur- 
chased by the vendor upon credit. 

2. The names and last known addresses of the creditors of the vendor 
from whom the vendor borrowed money which was used in the business 
of the vendor. 

3. The correct amount of the indebtedness due or owing or which 
shall become due or owing, by the vendor to each of such creditors. 

4. <A true and detailed inventory of the goods, wares, merchandise and 
trade fixtures, and personal property used in the business, sold by the ven- 
dor to the vendee. 

5. The correct sale price. 

The statement shall be signed by the vendor, his agent or representative, 
and shall be verified by an oath substantially as follows: 

State of Montana \ 


AZOUNIGY OF tie Wael oie ace. 3 

Before me*personally appeared) 5 rae. en el oe ee 
(vendor, or agent or representative, as the case may be), who being by 
me first duly sworn upon his oath doth depose and say: (That the an- 
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nexed statement is full, true and correct, and contains all of the matters 
and things required by law to be stated therein; that there are no creditors 
of the vendor holding claims due or owing, or which shall become due 
or owing, for or on account of goods, wares, merchandise and trade 
fixtures, and personal property used in the business of the vendor pur- 
chased upon eredit, and there are no creditors of the vendor holding claims 
due or owing, or which shall become due or owing, for or on account of 
money borrowed by the vendor and used in the business of the vendor, 
other than as set forth in said statement.) 

Dppscped ani sworn 10 belore me this. 2 co, cee day of 
PE id Reel Paes ate LG RO ak AT oA 19... (Name and title of officer administer- 
ing oath.) 

It shall also be the duty of each person who shall bargain for or pur- 
chase, in bulk, for cash or on credit, any stock of goods, wares, merchandise 
and trade fixtures and personal property used in the business of the ven- 
dor, before paying to the vendor, or his agent or representative, or deliv- 
ering to the vendor, or his agent or representative, any part of the pur- 
chase price thereof, or any promissory note or other evidence of indebted- 
ness thereof, to notify personally, or by registered mail, each creditor 
whose name is contained in the list to be furnished by the seller, that he 
is about to purchase such stock of goods, wares, merchandise and trade 
fixtures, and personal property used in the vendor’s business, describing it 
‘generally and by location, and the name of owner, such notice to be mailed 
or given not less than ten days prior to paying for such stock of goods, 
wares, merchandise and trade fixtures, and personal property used in the 
vendor’s business, and any ereditor whose name has been omitted from 
such list may give written notice of his claim to the person making the 
purchase, and shall be entitled to share equally with other creditors bene- 
fited by such act. 


History: En. Sec. 1, Ch. 145, L. 1907; 
re-en. Sec. 6131, Rev. C. 1907; re-en. Sec. 
8607, R. C. M. 1921; amd. Sec. 1, Ch. 106, 
L. 1931. 

- Constitutionality 

The bulk sales law is within the state’s 
police power and is constitutional; it does 
not deprive a merchant of his property 
without due process of law, nor of the 
equal protection of the laws. Wheeler & 
Motter Mere. Co. v. Moon, 49 M 307, 311, 
141 P 665. 


Inapplicable to Claim Arising Ex Delicto 


Held, that the bulk sales law (Sees. 
8607-8611, R. C. M. 1921), applies only to 
claims arising ex contractu, and not to 
unliquidated claims ex delicto, such as a 
claim for damages for a personal injury. 
Harrison v. Riddell et al., 64 M 466, 472 
et seq., 210 P 460. 


Operation in General 


Where a merchant has transferred his 
stock without complying with the bulk 


sales law, and a judgment creditor of the 
merchant takes out an execution, the serv- 
ice of a copy of the execution upon the 
transferee, together with a notice that any 
personal property in his possession or un- 
der his control belonging to the merchant, 
is attached in pursuance of such writ, 
operates to fasten upon such property a 
specific lien in favor of the plaintiff suf- 
ficient to enable him to prosecute a cred- 
itor’s bill against such transferee or gar- 
nishee. Wheeler & Motter Mere. Co. v. 


~ Moon, 49 M 307, 316, 141 P 665. 


Id. The failure of a buyer of a stock of 
merchandise in bulk to comply with the 
provisions of the bulk sales law converts 
him into a trustee of the property bought, 
to the extent of the creditor’s claim 
against the seller, and in case the pur- 
chased goods have been mingled with 
those of the buyer so as to destroy their 
identity, or converted into cash, equity 
will hold him for their value. 
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Purpose of Act The bulk sales law has but one aim, 


The bulk sales law was enacted to regu- ViZ, to prevent a sale of goods in bulk 
late transfers by merchants of their stocks Until the creditors of the seller have been 


i i id ji i iddell et al. 
of goods, kept for sale in the ordinary paid in full. Harrison v. Ridde , 
course of business. Ferrat v. Adamson, 64 M 466, 472 et seq., 210 P 460. 
53 M 172, 179, 163 P 112. 


8608. Sale without statement and notification fraudulent and void. 
Whenever any person shall bargain for or purchase, in bulk, for cash or on 
credit, any stock of goods, wares, merchandise and trade fixtures, and per- 
sonal property used in the business of the vendor, and shall pay any part 
of the purchase price, or execute and deliver to the vendor, or to his order, 
or to any person for his use, any promissory note or other evidence of in- 
debtedness for said purchase price, or any part thereof, without first hav- 
ing demanded and received from the vendor, or his agent or representa- 
tive, the statement provided for in section 8607, verified as therein pro- 
vided, and without notifying each creditor, as provided for in section 8607, 
and without paying or seeing that the purchase money is appled to the 
payment of the claims of such creditors of the vendor, as shown in such 
verified statement, pro rata, and including those creditors who were not 
named in the list but gave written notice that they were creditors of the 
vendor, such sale or transfer shall be fraudulent and void as to such 
ereditors. 

History: En. Sec. 2, Ch. 145, L. 1907; References 


Sec. 6132, Rev. C. 1907; amd. Sec. 1, Ch. Cited or applied as section 6132, Revised 


128, L. 1915; re-en. Sec. 8608, R. C. M. (odes, before amendment, in Wheeler & — 
1921; amd. Sec. 2, Ch. 106, L. 1931. Motter Mere. Co. v. Moon, 49 M 307, 310, 
141 P 665. 


8609. Penalty for false statement. Any vendor of any stock of goods, 
wares, merchandise and trade fixtures, and personal property used in the 
business of the vendor, in bulk, or any person who is acting for or on be- 
half of any vendor, who shall knowingly or wilfully make and deliver, or 
cause to be made and delivered, a statement and verification as provided 
in section 8607, which shall not include the names of all creditors of such 
vendor called for by said section 8607, with the correet amount due or 
owing, or which shall become due or owing, to each of such ereditors, or 
which shall contain any false or untrue statement, shall be deemed guilty 
of perjury, and, upon conviction, shall be punished by imprisonment in 
the penitentiary for not less than one nor more than five years, or shall 
be fined in any sum not exceeding one thousand dollars. 

History: En. Sec. 3, Ch. 145, L. 1907; References 


Sec. 6133, Rev. C. 1907; re-en. Sec. 8609, Cited or applied as section 6133, Revised 
R. C..M. 1921; amd. Sec. 3, Ch. 106, L. (odes, in Wheeler & Motter Mere. Co. v. 
1931. Moon, 49 M 307, 310, 141 P 665. 


8610. What constitutes a sale in bulk within this act. A sale in bulk, 
in contemplation of this act, shall be deemed to be any sale in one transac- 
tion of an entire stock of goods, wares, merchandise or trade fixtures, or 
personal property, or of an entire stock of a particular character of goods, 
wares, merchandise or trade fixtures, or personal property of the vendor’s 
business ; provided, however, that if such vendor produces and delivers a 
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written waiver of the provisions of this act from his creditors, as shown 
by such verified statements, then in that case the provisions of this act 
shall not apply. 

History: En. Sec. 4, Ch. 145, Vey 1907; References 


Sec. 6134, Rev. C. 1907; re-en. Sec. 8610 Cited or applied i i 
; pplied as section 6134, Revised 
R. C. M. 1921; amd. Sec. 4, Ch. 106, L. Codes, in Wheeler & Motter Mere. Co:-v. 


1931. Moon, 49 M 307, 310, 141 P 665; Harri- 
son v. Riddell et al., 64 M 466, 476, 210 
P 460. 


8611. Exceptions. Nothing in this act contained shall apply to execu- 
tors, administrators, receivers, or any public officer acting under judicial 
process. 


History: En. Sec. 5, Ch. 145, L. 1907; References 
Sec. 6135, Rev. C: 1907; re-en. Sec. 8611, Cited or applied as section 6135, Revised 
R. C. M. 1921. Codes, in Wheeler & Motter Mere. Co. v. 


Moon, 49 M 307, 310, 141 P 665; Ferrat 
v. Adamson, 53 M 172, 179, 163 P 112. 


CHAPTER 217 
ASSIGNMENTS FOR BENEFIT OF CREDITORS 


Section 8612. When debtor may execute assignment. 
8613. Insolvency, what constitutes. 
8614. Certain transfers not affected. 
8615. What debts may be secured. 
8616. Preferences may be given for wages. 
8617. Preference must be absolute. 
8618. Certain rights not affected by preferences in assignment. 
8619. Joint and separate debts. 
8620. Assignment—when void. 
8621. The instrument of assignment. 
8622. Compliance with provisions of last section necessary to validity of assign- 
ment. 
8623. Assignee takes subject to rights of third parties. 
8624, Inventory required. 
8625. Verification of inventory—assignee to file, when—removal of assignee 
for failure to file—inspection of assignor’s books and papers. 
8626. Recording assignment and filing inventory. 
8627. Same—more than one assignor recording assignment. 
8628. Effect of omitting to record. 
8629. Assignment of real property. 
8630. Bond of assignees. 
8631. Conditions of disposal and conversion. 
8632. Notice to creditors to present claims. 
8633. Notices to parties interested in the estate as creditors or otherwise. 
8634. Duties of assignee. 
8635. Power of court. 
8636. Further security required. 
8637. Accounting of assignee. 
8638. Property exempt. 
8639. Compensation. 
8640. Assignees protected for acts done in good faith. 
8641. Assent of creditors necessary to modification of assignment. 


8612. When debtor may execute assignment. An insolvent debtor 
may, in good faith, execute an assignment of property to one or more as- 
signees, in trust for the satisfaction of his creditors, in conformity to the 
provisions of this chapter; subject, however, to the provisions of this code 
relative to trusts and to fraudulent transfers, and to the restrictions 
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DEBTOR AND CREDITOR 


Ch. 217 


imposed by law upon assignments by special partnerships, by corporations, 


or by other specific classes or persons. 


History: En. Sec. 4510, Civ. C. 1895; 
re-en. Sec. 6136, Rev. C. 1907; re-en. Sec. 
8612, R. C. M. 1921. Cal. Civ. C. Sec. 3449. 
Field Civ. C. Sec. 1924. 


Differentiation Between Composition and 
Assignment for Benefit of Creditors 


The distinction between an assignment 
for the benefit of creditors, and a compo- 
sition with creditors, is that the latter 
requires the assent of the creditors, while 
the former does not. Pioneer M. Corp. v. 
Larabie Bros. Bankers, 99 M 358, 362, 43 
P 2d 884. 

Operation and Effect 


One who has been appointed by the 
court the successor of an assignee of an 
insolvent may be sued without leave of 
court. Babcock v. Maxwell, 21 M 507, 
513, 54 P 943. 


Id. The provisions of this chapter 
merely regulate common-law assignments 
for the benefit of creditors. 


Neither an original assignee nor his suc- 
cessor, as such, is a receiver. Babcock v. 
Maxwell, 21 M 507, 513, 54 P 943. See 
Aetna Accident & Liability Co. v. Miller, 
54 M 377, 389, 170 P 760. 

The rule of common law still exists un- 
der this and subsequent sections to the ef- 
fect that the execution of an assignment 


8613. Insolvency, what constitutes. 


for the benefit of creditors is no bar to an 
action by a creditor against the assignor, 
and does not affect the right of the 
creditor to proceed to judgment after the 
assignment is made. Acme Harvesting Co. 
v. Benedict, 58 M 110, 190 P 287. 

Held, that under sections 8612 to 8641, 
R. C. M. 1921, whereby a complete proce- 
dure for the administration and settle- 
ment of estates assigned for the benefit of 
creditors is provided, the district court of 
the county in which an assignment is made 
has exclusive jurisdiction, both in cases 
at law and in equity, arising out of the 
assignment and relating to the distribution 
of the assets of the estate, and that there- 
fore an action against an assignee to es- 
tablish a claim against the estate in his 
charge in a county other than that in 
which the assignment proceedings were 
pending was properly dismissed for lack 
of jurisdiction. Stanton Bk. v. Northern 
Mont. Assn. ete., 77 M 153, 158, 250 P 
596. See also Patrick & Co. v. MeDon- 
nell, 61 M 236, 241, 201 P 1009. 

References . 

Cited or applied as section 4510, Civil 
Code, in Babcock v. Maxwell, 29 M 31, 33, 
74 P 64; State v. District Court, 74 M 34, 
36, 237 P 523; Patrick & Co. v. McDon- 
nell, 61 M 236, 241, 201 P 1009. 


A debtor is insolvent, within the 


meaning of this chapter, when he is unable to pay his debts from his own 


means, as they become due. 

History: En. Sec. 4511, Civ. C. 1895; 
re-en. Sec. 6137, Rev. C. 1907; re-en. Sec. 
8613, R. C. M. 1921. Cal. Civ. C. Sec. 3450. 
Field Civ. C. Sec. 1925. 


References 
Cited or applied as section 4511, Civil 


Code, in Stadler v. First National Bank, 


22 M 190, 219, 56 P 111. 


8614. Certain transfers not affected. The provisions of this chapter 


do not prevent a person residing in another state or country from making 
there, in good faith, and without intent to evade the laws of this state, a 
transfer of property situated within it; nor do they affect the power of a 
person, although insolvent, and within this state, to transfer property to 
a particular creditor for the purpose of paying or securing the whole or a 
part of a debt owing to such creditor, whether in his own right or other- 


wise. 

History: En. Sec. 4512, Civ. C. 1895; 
re-en. Sec. 6138, Rev. C. 1907; re-en. Sec. 
8614, R. C. M. 1921. Cal. Civ. C. Sec. 3451. 
Field Civ. C. Sec. 1926. 


8615. What debts may be secured. An assignment for the benefit of 


creditors may provide for any subsisting liability of the assignor which 


he might lawfully pay, whether absolute or contingent. 
History: En. Sec. 4513, Civ. C. 1895; re-en. Sec. 6139, Rev. C. 1907; re-en. Sec. 8615, 
R. C. M. 1921. Cal. Civ. C. Sec. 3452. Field Civ. C. Sec. 1927. 
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8616. Preferences may be given for wages. In all assignments of $e8 P. (2d) 1048 
property made by any person, association, corporation, copartnership, ik 
chartered company, or corporation, to trustees or assignees on account of Reese 168 
inability of the assignor or assignors at the time of the assignment to pay See. 6 p. 189 
his or their debts, or in proceedings in insolvency, the wages of the miners, 
mechanics, salesmen, servants, clerks, or laborers employed by such as- 
signor or assignors for services rendered within sixty days immediately 
previous to such assignment, not to exceed two hundred dollars for each 
person, are preferred claims, and must be paid by such trustees or assignees 


before any other creditor or creditors of such assignor. 


History: En. Sec. 2050, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 4514, Civ. C. 1895; 
re-en. Sec. 6140, Rev. C. 1907; re-en. Sec. 
8616, R. C. M. 1921. 


Operation and Effect 


It is no objection to a complaint in an 
action by a laborer to enforce his claim 
that it alleges an assignment to a cred- 
itor directly for his sole benefit, and not 
as a trustee or for the benefit of cred- 
itors. Flanders v. Murphy, 10 M 398, 400, 
25 P 1052; Marshall v. Livingston Nat. 
Bank, 11 M 351, 364, 28 P 312. 

Where the effect of an instrument con- 
veying personal property is a transfer of 
a debtor’s property to a creditor, with 
power to make an immediate sale of the 
same and render the overplus, after satis- 
fying the debt therein described, to the 
debtor, which debt is made to be due at 
once, the transaction, though under the 
name and in the form of a chattel mort- 
gage, will be regarded as an assignment 
and within the operation of a statute mak- 
ing the wages of an employee of the as- 
signor a preferred claim where the serv- 
ices were rendered within sixty days im- 


mediately preceding’such assignment. Mar- 
sball v. Livingston Nat. Bank, 11 M 351, 
361, 28 P 312. 

Where there is no evidence in the record, 
and the findings of the court bring the 
plaintiff within the operation of this sec- 
tion, a judgment for plaintiff against an 
assignee for the benefit of creditors will 
be affirmed on the authority of Flanders 
v. Murphy, 10 M 398, 25 P 1052, and Mar- 
shall v. Livingston Nat. Bank, 11 M 351, 
28 P 312. Knatz v. Wise, 16 M 555, 557, 
41 P 710. 

This section deals with insolvency pro- 
ceedings, and into them injects an auto- 
matic preference in favor of wage claims 
to an amount not exceeding two hundred 
dollars each; but this at most could 
amount to nothing more than an assent by 
the state to share its preference in such 
cases with such claims. Aetna Accident 
& Liability Co. v. Miller, 54 M 377, 387, 
LTO. 1 OO. 


References 


Cited or applied as section 6140, Revised 
Codes, in Brown v. American Bonding Co., 
210 Fed. 844, 846. 


8617. Preference must be absolute. A preference, in an assignment 
for the benefit of creditors, can only be given absolutely, and without re- 
serving any power of revocation. 


History: En. Sec. 4515, Civ. C. 1895; re-en. Sec. 6141, Rev. C. 1907; re-en. Sec. 8617, 
R. C. M. 1921. Field Civ. C. Sec. 1929. 


8618. Certain rights not affected by preferences in assignment. No 
provision in an assignment, giving a preference to a creditor, can affect 
or impair any right of another creditor to priority of payment, whether 
created by law or arising from an obligation or transaction of the parties. 


History: En. Sec. 4516, Civ. C. 1895; 
re-en. Sec. 6142, Rev. C. 1907; re-en. Sec. 
8618, R. C. M. 1921. Field Civ. C. Sec. 
1930. 

Operation and Effect 

The state is not bound by the general 
language of a statute which tends to re- 


8619. Joint and separate debts. 


strain or to diminish its powers, rights, or 
interests; its right to a preference claim, 
on a fund collected as taxes and held by 
a bank cannot, as against general cred- 
itors of the bank, be thus defeated. Aetna 
Accident & Liability Co. v. Miller, 54 M 
377, 388, 170 P 760. 


Joint, or joint and several debtors, 
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can prefer their joint creditors only out of joint property; and can prefer 
the individual creditors of each only out of the separate property of each. 


History: En. Sec. 4517, Civ. C. 1895; re-en. Sec. 6143, Rev. C. 1907; re-en. Sec. 8619, 
R. C. M. 1921. Field Civ. C. Sec. 1931. 


8620. Assignment—when void. An assignment for the benefit of cred- 
itors is vold against any creditor of the assignor not assenting thereto in 
the following cases: 

1. If it give a preference dependent upon any condition or contingency, 
or with any power of revocation reserved. 

2. If it tend to coerce any creditor to release or compromise his de- 
mand. 

3. If it provide for the payment of any claim known by the assignor 
to be false or fraudulent, or for the payment of more upon any claim than 
is known to be justly due from the assignor. 

4, If it reserve any interest in the assigned property, or in any part 
thereof, to the assignor, or for his benefit, before all existing debts are 
paid. 

5. If it confer upon the assignee any power which, if exercised, might 
prevent or delay the immediate conversion of the assigned property to the 
purposes of the trust. : 

6. If it exempt him from liability for neglect of duty or misconduct. 

7. If it violate section 7889 of this code. 

History: En. Sec. 4518, Civ. C. 1895; References 
re-en. Sec. 6144, Rev. C. 1907; re-en. Sec. Galbraith v. Kline, 7 F. 24 682. 


8620, R. C. M. 1921. Cal. Civ. C. Sec. 3457. 
Based on Field Civ. C. Sec. 1932. 


8621. The instrument of assignment. An assignment for the benefit 
of creditors must be in writing, subscribed by the assignor, or by his agent 
thereto authorized by writing. It must be acknowledged, or proved and 
certified, in the mode prescribed by the chapter on recording transfers of 
real property, and recorded as required by sections 8626 and 8627; but 
recording in one county constitutes a compliance with the last-mentioned 
sections. The assignment must be accompanied by the affidavit of the 
assignor and assignee that such assignment is made in good faith, for the 
benefit of the creditors of the assignor, and without any design to hinder, 
delay, or defraud such ereditors. The assent of the assignee, subscribed 
and acknowledged by him, must appear in writing, embraced in, or at 
the end of, or indorsed upon, the assignment, before the same is recorded, 
and, if separate from the assignment, must be duly acknowledged. 


History: En. Sec. 4519, Civ. C. 1895; re-en. Sec. 6145, Rev. C. 1907; re-en. Sec. 8621, 
R. C. M. 1921. Cal. Civ. C. Sec. 3458. Based on Field Civ. C. Sec. 1933. 


8622. Compliance with provisions of last section necessary to validity 
of assignment. Unless the provisions of the last section are complied with, 
an assignment for the benefit of creditors is void against every creditor of 
the assignor not assenting thereto. 


History: En. Sec. 4520, Civ. C. 1895; re-en. Sec. 6146, Rev. C. 1907; re-en. Sec. 8622, 
R. C. M. 1921. Cal. Civ. C. Sec. 3459. Field Civ. C. Sec. 1934. 
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8623. Assignee takes subject to rights of third parties. An assignee 
for the benefit of creditors is not to be regarded as a purchaser for value, 
and has no greater rights than his assignor has, in respect to things in 


action transferred by the assignment. 


History: En. Sec. 4521, Civ. C. 1895; 
re-en. Sec. 6147, Rev. C. 1907; re-en. Sec. 
8623, R. C. M. 1921. Cal. Civ. C. Sec. 3460. 
Field Civ. C. Sec. 1935. 


Operation and Effect 


An assignee for the benefit of creditors, 
to whom is assigned the title to stock 
pledged by the assignor, notice of the as- 
signment being given to the pledgee, 
stands in the shoes of his assignor, in so 
far as his rights as a pledgor are con- 


cerned. Such assignee, in making a sale 
for cash, may set aside a sale to one, who 
could pay but a small part of the amount 
bid, and may resell the property on a 
smaller cash bid. Such assignee may re- 
deem property pledged by the assignor. 
Durfee v. Harper, 22 M 354, 368, 56 P 
582. 

An assignee for the benefit of creditors 
cannot attack a previous transfer by the 
assignor as in fraud of creditors. Bab- 
cock v. Maxwell, 29 M 31, 33, 74 P 64. 


8624. Inventory required. Within twenty days after an assignment 
is made for the benefit of creditors, the assignor must make and file, in 
the manner preseribed by section 8626, a full and true inventory, showing: 

1. All the creditors of the assignor ; | 

2. The place of residence of each creditor, if known to the assignor ; 
or if not known, that fact must be stated; 

3. The sum owing to each creditor and the nature of each debt or 
liability, whether arising on written security, account, or otherwise; 

4. The true consideration of the liability in each case, and the place 
where it arose; 

). Every existing judgment, mortgage, or other security for the pay- 
ment of any debt or liability of the assignor; 

6. All property of the assignor at the date of the assignment, which 

is exempt by law from execution; and, 
7. All of the assignor’s property at the date of the assignment, both 
real and personal, of every kind, not so exempt, and the encumbrances 
existing thereon, and all vouchers and securities relating thereto, and the 
value of such property, according to the best knowledge of the assignor. 


History: En. Sec. 4522, Civ. C. 1895; re-en. Sec. 6148, Rev. C. 1907; re-en. Sec. 8624, 
R. C. M. 1921. Cal. Civ. C. Sec. 3461. Field Civ. C. Sec. 1936. 


8625. Verification of inventory—assignee to file). when—removal of as- 
signee for failure to file—inspection of assignor’s books and papers. An 
affidavit must be made by every person executing an assignment for the 
benefit of creditors, to be annexed to and filed with the inventory men- 
tioned in the last section, to the effect that the same is in all respects just 
and true, according to the best of such assignor’s knowledge and belief; but 
in case such assignor shall omit, neglect, or refuse to make and deliver 
such inventory within the twenty days required, the assignee named in 
such assignment shall, within thirty days after the date thereof, cause to 
be made and delivered to the judge of the district court of the county 
where such assignment is recorded such inventory as above required, in 
so far as he can; and for such purpose, said judge shall, at any time, upon 
the application of such assignee, compel by order such delinquent assignor, 
and any other person, to appear before him and disclose, upon oath, any 
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ta P (2d) 1048 knowledge or information he may possess, necessary to the proper making 
of such inventory. The assignee shall verify the inventory so made by 
him to the effect that the same is in all respects just and true to the best 
of his knowledge and belief. But in ease the said assignee shall be unable 
to make and file such inventory within said thirty days, the district judge 
may, upon application upon oath, showing such inability, allow him such 
further time as shall be necessary, not exceeding sixty days. If the as- 
signee fail to make and file such inventory within said thirty days, or such 
further time as may be allowed, the district judge shall require, by order, 
the assignee forthwith to appear before him and show cause why he should 
not be removed. Any person interested in the trust estate may apply for 
such order and demand such removal. The books and papers of such de- 
linquent assignor shall at all times be subject to the inspection and ex- 
amination of any ereditor. The district judge is authorized by order to 
require such debtor or assignee to allow such inspection or examination. 
Disobedience to such order is hereby declared to be a contempt, and obedi- 
ence to such order may be enforced by attachment. The inventory shall 
be filed by said district judge in the office of the clerk of said county 
in which said assignment is recorded. 


History: En. Sec. 4523, Civ. C. 1895; re-en. Sec. 6149, Rev. C. 1907; re-en. Sec. 8625, 
R. C. M. 1921. Cal. Civ. C. Sec. 3462. 


8626. Recording assignment and filing inventory. An assignment for 
the benefit of creditors must be recorded, and the inventory required by 
section 8624 filed with the county clerk of the county in which the assignor 
resided at the date of the assignment; or, if he did not then reside in this 
state, with the clerk of the county in which his principal place of business 
was then situated; or, if he had not then a residence or place of business 
in this state, with the clerk of the county in which the principal part of 
the assigned property was then situated. 

History: En. Sec. 4524, Civ. C. 1895; References 
igs prdeeln ie Le Maer ta shel 3 2 Stanton Bk. v. Northern Mont. Assn., 


8626, R. C. M. 1921. Cal. Civ. C. Sec. 3463. 
Based on Field Civ. C. Sec. 1938. eae 53; 159) 7 te 


8627. Same—more than one assignor recording assignment. If an 
assignment for the benefit of creditors is executed by more than one as- 
signor, it must be recorded, and a copy of the inventory required by 
section 8624 must be filed with the county clerk of the county in which 
any of the assignors resided at its date, or in which any of them, not 
then residing in this state, had then a place of business. 


History: En. Sec. 4525, Civ. C. 1895; re-en. Sec. 6151, Rev. C. 1907; re-en. Sec. 8627, 
R. C. M. 1921. Cal. Civ. C. Sec. 3464. Based on Field Civ. C. Sec. 1939. 


8628. Effect of omitting to record. An assignment for the benefit of 
creditors is void against creditors of the assignor, and against purchasers 
and encumbranecers in good faith and for value, unless it is recorded within 
twenty days after the date of the assignment. 


History: En. Sec. 4526, Civ. C. 1895; re-en. Sec. 6152, Rev. C. 1907; re-en. Sec. 8628, 
R. C. M. 1921. Cal. Civ. C. Sec. 3465. Based on Field Civ. C. Sec. 1940. 
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8629. Assignment of real property. Where an assignment for the bene-1!° °°‘ 
fit of creditors embraces real property, it is subject to the provisions of 


sections 6934 to 6938 of this code, as well as to those of this chapter. 


History: En. Sec. 4527, Civ. C. 1895; re-en. Sec. 6153, Rev. C. 1907; re-en. Sec. 8629, 
R. C. M. 1921. Cal. Civ. C. Sec. 3466. Field Civ. C. Sec. 1941. 


8630. Bond of assignees. Within thirty days after the date of an as- 
signment for the benefit of creditors, the assignee must enter into a 
bond to the state, for the use and benefit of the creditors, in such amount 
as may be fixed by a judge of the district court of the county in which the 
original inventory is filed, with sufficient sureties to be approved by such 
judge, and conditioned for the faithful discharge of the trust, and the due 
accounting for all moneys received by the assignee, which bond must be 
filed in the same office with the original inventory. 


History: En. Sec. 4528, Civ. C. 1895; References 
re-en. Sec. 6154, Rev. C. 1907; re-en. Sec. State v. District Court, 74 M 34, 37, 237 
Based on Field Civ. C. Sec. 1942. Assn. ete., 77 M 153, 159, 250 P 596. 


8631. Conditions of disposal and conversion. Until the inventory and 
affidavit required by sections 8624 and 8625 have been made and filed, and 
the assignee has given bond as required by the last section, the assignee for 
the benefit of creditors has no authority to dispose of the estate or con- 
vert it to the purposes of the trust. But in ease the assignor shall fail to 
present such inventory within the twenty days required, then the assignee, 
before the ten days shall have elapsed, may apply to said district judge by 
verified petition, for leave to file a provisional bond, until such time as 
he may be able to present the inventory as hereinbefore provided. The 
district judge shall, in the case provided in section 8625, and may also at 
any time, on the petition of one or more creditors, showing misconduct or 
inecompetency of the assignee, or on petition of the assignee himself, show- 
ing sufficient reason therefor, and after due notice of not less than five 
days to the assignor, assignee, surety, and such other persons as such 
judge may prescribe, remove or discharge the assignee, and appoint one or 
more in his place, and order an accounting of the assignee so removed 
or discharged, and may enjoin said assignee from interfering with the 
assignor’s estate, and make provision by order for the safe custody of the 
same, and enforce obedience to such injunction and orders by attachment , 
and, upon his discharge, upon his own application, such assignee’s bond 
shall be canceled and discharged. The new assignee shall give a bond, to 
be approved as required. The district judge shall have power, by order, 
to require or allow any inventory or schedule filed to be corrected or 
amended, and also to require and compel, from time to time, supplemental 
inventories or schedules to be made and filed within such time as he shall 
prescribe, and to enforce obedience to such orders by attachment. 


History: Ap. p. Sec. 4529, Civ. C. 1895; References 
re-en. Sec. 6155, Rev. C. 1907; amd. Sec. Patrick & Co. v. McDonnell, 61 M 236, 
1, Ch. 180, L. 1919; amd. Sec. 1, Ch. 215, 941, 201 P 1009; Stanton Bk. v. Northern 
L. 1921. Cal. Civ. C. Sec. 3468. Mont. Assn. ete., 77 M 153, 160, 250 P 596. 
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DEBTOR AND CREDITOR 

8632. Notice to creditors to present claims. The judge may, upon the 
petition of the assignee, authorize him to advertise for creditors to present 
to him their claims, with the vouchers therefor, duly verified, on or before 
a day to be specified in such advertisement, not less than ten days from 
the publication thereof, which advertisement or notice shall be published 
in one newspaper, to be designated by the judge, as most likely to give 
notice to the persons to be served, at least once and such additional times: 
as the judge may direct; the last publication shall be at least one week 
prior to the date specified. 

Said verified claims of creditors shall set forth whether any, and if so, 
what securities are held for such claims, and oe any, and if so, what 
payments have been made thereon. 


History: En. Sec. 1, Ch. 180, L. 1919; 
amd. Sec. 1, Ch. 215, L. 1921; re-en. Sec. 
8632, R. C. M. 1921. 

Operation and Effect 

The rule that where the time within 
which creditors must present their claims 
to an assignee is fixed by statute, the 
failure of a creditor to present his claim 


to participate in dividends, is, in principle, 
applicable where, as in this state (this 
section), the district judge may fix the 
time for such presentation. State v. Dis- 


trict Court, 74 M 34, 237 P 523. 


References 


Stanton Bk. v. Northern 
ete., 77 M 153, 159, 250 P 596. 


Mont. Assn. 


within that time bars him from his right 


8633. Notices to parties interested in the estate as creditors or other- 
wise. Parties interested in the estate as creditors, or parties otherwise 
interested, if the judge so directs, shall have at least ten days’ notice by 
mail to their respective addresses as they appear in the schedule filed by 
the assignor, or at such other addresses as they shall have filed with the 
assignee of (a) all proposed sales of property, in bulk, (b) the filing of the 
final account of the assignee and of the hearing thereon, (c) any proposed 
compromise with creditors. Such notice may be given as the judge shall 
direct and must be returnable in court, or before the judge of the court, 
at chambers in the district. 


History: En. Sec. 1, Ch. 180, L. 1919; 
amd. Sec. 1, Ch. 215, L. 1921; re-en. Sec. 
8633, R. C. M. 1921. 


References 


Stanton Bk. v. Northern Mont. 
etce., 77 M 153, 159, 250 P 596. 


Assn. 


8634. Duties of assignee. It shall be the duty of the assignee to col- 
lect and reduce to money the property of the estate, close up the estate as 
expeditiously as possible; to sell the property of the estate as soon as 
practicable, and to sell the accounts and bills receivable when deemed ad- 
visable; furnish such information concerning the estate as may be re- 
quested by parties in interest; keep regular accounts, pay dividends as 
often as is compatible with the best interests of the estate; file a final 
report and account at least ten days before the hearing thereon. 


History: En. Sec. 1, Ch. 180, L. 1919; References 
amd. Sec. 1, Ch. 215, L. 1921; re-en. Sec. Stanton Bk. v. Northern Mont. 


8634, R. C. M. 1921. etce., 77 M 153, 160, 250 P 596. 


Assn. 


8635. Power of court. The court shall have power: 

1. To authorize the business of the assignor to be conducted for a 
limited period by assignee, if necessary in the best interests of the estate, 
and allow additional compensation for such services ; 
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2. To reopen estates when it appears they were closed before being 
fully administered, and for that purpose to appoint another assignee who 
will take title to the property not administered upon; 

3. To direct upon the final settlement of the estate that the assignee 
pay to the lawful creditors their proportionate dividend, notwithstanding 
their claim has not been presented in accordance with the notice sent out 
by the assignee; provided, that four months have not elapsed since the 
first publication of notice to creditors; ! 

4. To approve the final report and to discharge the assignee and his 
surety, from all further liabilities upon matters included in the account- 
ing, to creditors appearing and to creditors not having appeared after due 
citation, or not having presented their claims after due advertisement. 


History: En. Sec. 1, Ch. 180, L. 1919; in the assignee’s call, provided four 


amd. Sec. 1, Ch. 215, L. 1921; re-en. Sec. 
8635, R. C. M. 1921. 


Operation and Effect 


Held,.on application for writ of super- 
visory control, that under this section, 
construed in conjunction with section 8632, 
the district court has power upon final 
settlement of the estate to direct the as- 
signee to pay a lawful creditor his pro- 
portionate dividend though his claim was 
not presented within the time designated 


months have not elapsed since the first 
publication of notice to creditors, and 
that therefore, where a creditor did not 
present his claim until two years and two 
months after first publication of notice, 
the court exceeded its power in allowing 
the claim. State v. District Court, 74 M 
34, 36, 237 P 523. 
References 


Stanton Bk. ey Northern Mont. 
etc., 77 M 153, 160, 250 P 596.: 


Assn. 


8636. Further security required. The district judge may, upon his own 


motion, or upon the application of any party in interest, and on such notice 
as he may direct to be given to the assignor, assignee, and surety, require 
further security to be given whenever, in his judgment, the security af- 
forded by the bond on file is not adequate. 


History: En. Sec. 4530, Civ. C. 1895; 
re-en. Sec. 6156, Rev. C. 1907; re-en. Sec. 
8636, R. C. M. 1921. 


References 


Stanton Bk. v. Northern Mont. 
etc., 77 M 153, 160, 250 P 596. 


Assn. 


8637. Accounting of assignee. After six months from the date of an 
assignment for the benefit of creditors, the assignee may be required, on 
petition of any creditor, to account before the district court of the county 
where the accompanying inventory was filed in the manner prescribed by 
the Code of Civil Procedure. 


History: En. Sec. 4531, Civ. C. 1895; 
re-en. Sec. 6157, Rev. C. 1907; re-en. Sec. 
8637, R. C. M. 1921. Cal. Civ. C. Sec. 3469. 
Based on Field Civ. C. Sec. 1944. 


References 


Stanton Bk. v. Northern Mont. 
ete., 77 M 153, 159, 250 P 596. 


Assn. 


8638. Property exempt. Property exempt from execution, and insur- 
ance upon the life of the assignor, do not pass to the assignee by a general 
assignment for the benefit of creditors, unless the instrument specially 
mentions them, and declares an intention that they should pass thereby. 


History: En. Sec. 4532, Civ. C. 1895; re-en. Sec. 6158, Rev. C. 1907; re-en. Sec. 8638, 
R. C. M. 1921. Cal. Civ. C. Sec. 3470. Field Civ. C. Sec. 1945. 


8639. Compensation. In the absence of any provision in the assign- 
ment to the contrary, an assignee for the benefit of creditors is entitled to 
the same commissions as are allowed by law to executors and guardians; 
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but the assignment cannot grant more, and may restrict the commissions 
to a less amount, or deny them altogether. 


History: En. Sec. 4533, Civ. C. 1895; re-en. Sec. 6159, Rev. C. 1907; re-en. Sec. 8639, 
R. C. M. 1921. Cal. Civ. C. Sec. 3471. Field Civ. C. Sec. 1946. 


8640. Assignees protected for acts done in good faith. An assignee 
for the benefit of creditors is not to be held liable for his acts, done in 
good faith, in the execution of the trust, merely for the reason that the 
assignment is afterwards adjudged void. | 


History: En. Sec. 4534, Civ. C. 1895; re-en. Sec. 6160, Rev. C. 1907; re-en. Sec. 8640, 
R. C. M. 1921. Cal. Civ. C. Sec. 3472. Field Civ. C. Sec. 1947. 


8641. Assent of creditors necessary to modification of assignment. An 
assignment for the benefit of creditors, which has been executed and re- 
corded so as to transfer the property to the assignee, cannot afterwards 
be canceled or modified by the parties thereto, without the consent of 
every creditor affected thereby. 


History: En. Sec. 4535, Civ. C. 1895; 
re-en. Sec. 6161, Rev. C. 1907; re-en. Sec. 
8641, R. C. M. 1921. Cal. Civ. C. Sec. 3473. 
Field Civ. C. Sec. 1948. 


References 


Cited or applied as section 4535, Civil 
Code, in Babcock v. Maxwell, 21 M 507, 
513, 54 P 943. 


CHAPTER 218 
NUISANCE—REMEDIES AGAINST PUBLIC AND PRIVATE NUISANCES 


Section 8642. Nuisanee defined. 


8643. Public nuisance. 

8644. Private nuisance. 

8645. What is not deemed a nuisance. 
8646. Successive owners. 

8647. Abatement does not preclude action. 
8648. Lapse of time does not legalize. 
8649. Abatement. 

8650. How regulated. 

8651. Action for public nuisance, when private person may sasrint ime 
8652. Public nuisance—how abated. 

8653. How abated by persons. 

8654. Remedies for private nuisance. 


8655. 
8656. 


Abatement—when allowed. 
When notice is required. 


8642. Nuisance defined. Anything which is injurious to health, or is 
indecent or offensive to the senses, or an obstruction to the free use of 
property, so as to interfere with the comfortable enjoyment of life or 
property, or unlawfully obstructs the free passage or use, in the customary 
manner, of any navigable lake, or river, bay, stream, canal, or basin, or 


- any public park, square, street, or highway, is a nuisance. 


History: En. Sec. 4550, Civ. C. 1895; 
re-en. Sec. 6162, Rev. C. 1907; re-en. Sec. 
8642, R. C. M. 1921. Cal. Civ. C. Sec. 3479. 


Defense in General 


Where mining operations constitute a 
nuisance, it is no defense that they were 
carried on according to approved methods, 
that due care was exercised, or that min- 


ing is necessary to the industrial life of 


the particular district. Cavanaugh v. Cor- 
bin Copper Co., 55 M 173, 179, 174 P 184. 


Grant of Power as a Defense to a 
Nuisance 


In grants of authority to municipal cor- 
porations, authority to commit a nuisance 
will not be implied but must be expressed, 
since in the use of their private property 
they are subject to the same rules as pri- 
vate individuals, and when the use and 
enjoyment of a legislative grant does not 
necessarily and naturally create a nuisance, 
but the nuisance results from the method 
of the use and enjoyment, the grant con- 
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stitutes no defense. Lennon et al. v. City 
of Butte, 67 M 101, 105, 214 P 1101. 

Held, in an action to enjoin the mainte- 
nance and operation of a storage reser- 
voir used for generating electric power, on 
the ground that it constituted a nuisance 
in that during the winter months when 
water was released for power development 
purposes an unnatural fluctuation of sev- 
eral feet in the level of the river below 
resulted causing the ice to break and jam 
and plaintiff’s property to be flooded, that 
since the operation of the reservoir was 
authorized by law and under section 8645, 
R. C. M. 1921, nothing done or maintained 
under express authority of statute can be 
deemed a nuisance, the complaint, in the 
absence of an allegation of negligence, did 
not state a cause of action. Jeffers v. 
Montana Power Co. et al., 68 M 114, 137, 
217 P 652. 


Sufficiency of Complaint Stating Cause 
of Action for Nuisance 


Sufficiency of a complaint against a 
city, as stating a cause of action for the 
recovery of damages for maintaining a 
sewer in such a manner as to be a nuisance 
and to injure the plaintiff. Murray v. 
City of Butte; (350M 161, 170,,88P -789. 


What Constitutes a Nuisance 


The use of water by an upper appro- 
priator in such a way as to carry sand, 
gravel, and mining debris over the land 
of a lower proprietor, so as to render it 
valueless, constitutes a nuisance, both at 
common law and under this section. Chess- 
man v. Hale, 31 M 577, 584, 79 P 254. 

The conduct of members of a labor 
union and their sympathizers, in congre- 
gating in large numbers in the immediate 
vicinity of the property of a person in a 


8643. Public nuisance. 


REMEDIES AGAINST NUISANCE 


8643 


city, who is deemed unfair to organized 
labor, and in impeding travel on the side- 


_ walk in front of such property, and in 


interfering with the business there car: 
ried on, and with the customers at such 
place, constitutes a nuisance, a continua- 
tion of which equity will prevent by in- 
junction. Iverson v. Dilno, 44 M 270, 273, 
TIS PAT 19. 


In a suit to enjoin labor unions from 
conducting a peaceable boycott against 
plaintiff’s theater, by picketing men carry- 
ing banners in front of the door of the 
theater and dissuading patrons from en- 
tering, and in warning the public and 
those in sympathy with the unions that 
plaintiff was unfair to organized labor, a 
writ of injunction will not issue on the 
ground that the acts complained of con- 
stitute a nuisance within the meaning of 
this section. Empire Theater Co. v. Cloke, 
53 M 183, 195, 163 P 107. 


Where a railroad company allowed the 
earcass of a horse killed by one of its 
trains to remain on its right-of-way near 
a railroad crossing, emitting offensive 
odors, the company is liable, under this 
and the following section, for damages 
occasioned by the nuisance, including the 
frightening of passing teams. Great 
Northern Ry. Co. v. Ennis, 236 Fed. 17, 21. 


References 


Cited or applied as section 6162, Revised 
Codes, in State ex rel. Ford v. Young, 54 
M 401, 402, 170 P 947; State ex rel. Bour- 
quin v. Morris et al., 67 M 40, 43, 214 P 
332; State ex rel. Lamey v. Young, 72 M 
408, 416, 234 P 248; City of Bozeman v. 
Merrell, 81 M 19, 29, 261 P 876; Faucett 
et al. v. Dewey Lumber Co. et al., 82 M 
250, 258, 266 P 646. 


A public nuisance is one which affects at the 


same time an entire community or neighborhood, or any considerable num- 
ber of persons, although the extent of the annoyance or damage inflicted 


upon individuals may be unequal. 


History: En. Sec. 4551, Civ. C. 1895: 
re-en. Sec. 6163, Rev. C. 1907; re-en. Sec. 
8643, R. C. M. 1921. Cal. Civ. C. Sec. 3480. 
Based on Field Civ. C. Sec. 1950. 


Operation and Effect 


A bawdy-house is a public nuisance un- 
der this section. State ex rel. Ford v. 
Young, 54 M 401, 404, 170 P 947. 

Under this section, a public nuisance is 
one which affects an entire neighborhood 
ory community or any considerable number 
of persons. Defendant was charged with 
maintaining such a nuisance because of his 
possession of a pint of moonshine liquor 
in his dwelling-house. No proof was made 
showing a single sale or attempted sale. 
The liquor was discovered by a search of 


the premises made without information 
that it was there. Held, that defendant’s 
alleged act did not constitute a public 
nuisance, since the possession of so small 
an amount of liquor could not endanger 
the public health, safety, peace or com- 
fort of the whole community or a consid- 
erable number of people. City of Boze- 
man v. Merrell, 81 M 19, 29, 261 P 876. 


Under the rule that a private person 
may maintain an action to abate a pub- 
lic nuisance if the nuisance causes special 
or peculiar injury to him, substantial in 
its nature, held that the complaint in an 
action by owners of residential. property 
on streets facing a lake, against a lumber 
company which had caused to be piled 
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large quantities of lumber across the street 
ends and along the lake front between 
high and low water mark, thus cutting 
off access to the lake, alleging that de- 
fendant’s acts made their property less de- 
sirable and less valuable for residential 
purposes, prevented them from reaching 
the water’s edge, etc., stated a cause of 
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action. Faucett et al. v. Dewey Lumber 
Co. et al., 82 M 250, 259, 266 P 646. 


References 


Cited or applied as section 6163, Revised 
Codes, in Great Northern Ry. Co. v. Ennis, 
236 Fed. 17, 21. 


8644. Private nuisance. Every nuisance not included in the definition 


of the last section is private. 


History: En. Sec. 4552, Civ. C. 1895; 
re-en. Sec. 6164, Rev. C. 1907; re-en. Sec. 
8644, R. C. M. 1921. Cal. Civ. C. Sec. 3481. 
Field Civ. C. Sec. 1951. 


8645. What is not deemed a nuisance. 


References 


City of Bozeman v. Merrell, 81 M 19, 29, 
261 P 876; Faucett et al. v. Dewey Lum- 
ber Co. et al., 82 M 250, 259, 266 P 646. 


Nothing which is done or 


maintained under the express authority of a statute can be deemed a 


nuisance. 


History: En. Sec. 4553, Civ. C. 1895; 
re-en. Sec. 6165, Rev. C. 1907; re-en. Sec. 
8645, R. C. M. 1921. Cal. Civ. C. Sec. 3482. 
Field Civ. C. Sec. 1952. 


Operation and Effect 


In grants of authority to municipal cor- 
porations, authority to commit a nuisance 
will not be implied but must be expressed, 
since in the use of their private property 


_ they are subject to the same rules as pri- 


vate individuals, and when the use and 
enjoyment of a legislative grant does 
not necessarily and naturally create a 
nuisance, but the nuisance results from 
the method of the use-and enjoyment, the 
grant constitutes no defense. Lennon et 
al. v. City of Butte, 67 M 101, 106, 214 P 
1101. 

Held, in an action to enjoin the mainte- 
nance and operation of a storage reservoir 
used for generating electric power, on the 
ground that it constituted a nuisance in 
that during the winter months when wa- 
ter was released for power development 
purposes an unnatural fluctuation of sev- 
eral feet in the level of the river below 
resulted causing the ice to break and jam 
and plaintiff’s property to be flooded, that 
since the operation of the reservoir was 


8646. Successive owners. 


authorized by law and under this section, 
nothing done or maintained under express 
authority of statute can be deemed a 
nuisance, the complaint, in the absence 
of an allegation of negligence, did not 
state a cause of action. Jeffers v. Mon- 
tana Power Co. et al., 68 M 114, 139, °217 
P 652. 

There can be no question but that the 
irrigation company was expressly author- 
ized to construct and maintain the embank- 
ment and grade for the canal by section 
15 of Article III of the Constitution, and 
section 7110, R. C. M. 1921, in effect since 
1895, and “nothing which is done or main- 
tained under express authority of a stat- 
ute can be deemed a nuisance.” Bray v. 
Cove Irr. Dist. et al., 86 M 562, 566, 284 
P 539; Peel et al. v. Chicago ete. R. R. 
Co., 94 M 334, 340, 22 P 2d 617. 

Since a railroad company is authorized 
by law to maintain embankments across 
waterways, and nothing maintained under 
authority of law can be deemed a nuisance 
(this section), an embankment constructed 
and maintained so as not to constitute a 
nuisance per se may not be held to have 
been negligently constructed. Heckaman 
v. Northern Pac. Ry. Co., 93 M 363, 377, 
20 P 2d 258... 


Every successive owner of property who 


neglects to abate a continuing nuisance upon, or in the use of, such prop- 
erty, created by a former owner, is lable therefor in the same manner 


as the one who first created it. 


History: En. Sec. 4554, Civ. C. 1895; 
re-en. Sec. 6166, Rev. C. 1907; re-en. Sec. 
8646, R. C. M. 1921. Cal. Civ. C. Sec. 3483. 
Field Civ. C. Sec. 1953. 


Notice 


It is not necessary to give notice to one 
who continues a nuisance to abate it be- 


fore bringing a suit for damages arising 


therefrom. Watson v. Colusa-Parrot M. & 
S. Co., 31 M 513, 524, 79 P 14. 
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8647. Abatement does not preclude action. ‘The abatement of a 
nuisance does not prejudice the right of any person to recover damages 


for its past existence. 


History: En. Sec. 4555, Civ. C. 1895; 
re-en. Sec. 6167, Rev. C. 1907; re-en. Sec. 
8647, R. C. M. 1921. Cal. Civ. C. Sec. 3484. 
Field Civ. C. Sec. 1954. 


Operation and Effect 

Where a city maintained a _ private 
nuisance which a party abated at his own 
expense, he might recover from the city 
such damages as he sustained by reason 


8648. Lapse of time does not legalize. 


of the maintenance of. such nuisance, and 
could recover the necessary expense in 
abating it as an element of such damages. 
Murray v. City of Butte, 35 M 161, 168, 
88 P 789. 


References 


Cited or applied as section 4555, Civil 
Code, in Chessman vy. Hale, 31 M 577, 587, 
79 P 254, 


No lapse of time can legalize 


a public nuisance, amounting to an actual obstruction of public right. 


History: En. Sec. 4570, Civ. C. 1895; re-en. Sec. 6168, Rev. C. 1907; re-en. Sec. 8648, 
R. C. M. 1921. Cal. Civ. C. Sec. 3490. Field Civ. C. Sec. 1955. 


8649. Abatement. 
1. Indictment or information; 
2. A civil action; or, 
3. Abatement. 
History: En. Sec. 4571, Civ. C. 1895; 
re-en. Sec. 6169, Rev. C. 1907; re-en. Sec. 


8649, R. C. M. 1921. Cal. Civ. C. Sec. 3491. 
Based on Field Civ. C. Sec. 1956. 


Operation and Effect 


The attorney-general has power, by in- 
junction, to obtain the suppression of a 


The remedies against a public nuisance are: 


bawdy-house as a nuisance. State ex rel. 
Ford v. Young, 54 M 401, 404, 170 P 947. 


References 


Cited or applied as section 6169, Revised 
Codes, in State ex rel. Ford v. Young, 54 
M 401, 402, 170 P 947. 


8650. How regulated. The remedy by indictment or information is 


regulated by the Penal Code. 


History: En. Sec. 4572, Civ. C. 1895; re-en. Sec. 6170, Rev. C. 1907; re-en. Sec. 8650, 


R. C. M. 1921. Cal. Civ. C. Sec. 3492. 


8651. Action for public nuisance, when private person may maintain. 
A private person may maintain an action for a public nuisance, if it is 
specially injurious to himself, but not otherwise. 


History: En. Sec. 4573, Civ. C. 1895; 
re-en. Sec. 6171, Rev. C. 1907; re-en. Sec. 
8651, R. C. M. 1921. Cal. Civ. C. Sec. 3493. 
Field Civ. C. Sec. 1958. 


Operation and Effect 


Since a private person may maintain an 
action for a public nuisance if it is 
specially injurious to himself, according to 
the provisions of this section, the fact 
that the conduct of defendants constituted 
a public nuisance did not defeat plaintiff’s 
right to relief by injunction. Iverson v. 
Dilno, 44 M 270, 276, 119 P 719. 

Under the rule that a private person 
may maintain an action to abate a public 


nuisance if the nuisance causes special or 
peculiar injury to him, substantial in its 
nature, held that the complaint in an ac- 
tion by owners of residential property on 
streets facing a lake, against a lumber 
company which had caused to be piled 
large quantities of lumber across the 
street ends and along the lake front be- 
tween high and low water mark, thus cut- 
ting off access to the lake, alleging that 
defendant’s acts made their property less 
desirable and less valuable for residential 
purposes, prevented them from reaching 
the water’s edge, etc., stated a cause of 
action. Faucett et al. v. Dewey Lumber 
Co. et al., 82 M 250, 259, 266 P 646. 


8652. Public nuisance—how abated. A public nuisance may be abated 
by any public body or officer authorized thereto by law. 
History: En. Sec. 4574, Civ. C. 1895; re-en. Sec. 6172, Rev. C. 1907; re-en. Sec. 8652, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 3494. Field Civ. C. Sec. 1959. 
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Any person may abate a public nuisance 


which is specially injurious to him by removing, or, if necessary, destroying 
the thing that constitutes the same, without committing a breach of the 


peace or doing unnecessary injury. 


History: En. Sec. 4575, Civ. C. 1895; 
re-en. Sec. 6173, Rev. C. 1907; re-en. Sec. 
8653, R. C. M. 1921. Cal. Civ. C. Sec. 3495. 
Field Civ. C. Sec. 1960. 


Operation and Effect 


The right given a person by this section 
to abate a nuisance which is especially 
injurious to him, may be exercised only 
under those circumstances which necessity 
indulges in cases of extremity or great 
emergency wherein the ordinary remedy 
by legal proceedings is ineffectual. Quong 


8654. Remedies for private nuisance. 


nuisance are: 
1. A eivil action; or, 


2. Abatement. 


History: En. Sec. 4590, Civ. C. 1895; 
re-en. Sec. 6174, Rev. C. 1907; re-en. Sec. 
8654, R. C. M. 1921. Cal. Civ. C. Sec. 3501. 
Field Civ. C. Sec. 1961. 


et al. v. McEvoy et al., 70 M 99, 104, 224 
P 266. ; 

Id. In the absence of a provision in a 
lease of a building requiring the tenant 
to do so, it is the duty of the landlord 
to keep the premises in a condition fit 
for occupation, and where by his failure 
in that respect a nuisance is created, its 
presence is not a justification for evicting 
the tenant because of its existence and in 
reliance upon the right given a person by 
this section, to abate a nuisance under cer- 
tain conditions. 


The remedies against a private 


References 

Cited or applied as section 4590, Civil 
Code, in Chessman v. Hale, 31 M 577, 587, 
79 P 254; Lennon et al. v. City of Butte, 
67 M 101, 214 P 1101. 


8655. Abatement—when allowed. A person injured by a _ private 
nuisance may abate it by removing, or, if necessary, destroying the thing 
which constitutes the nuisance, without committing a breach of the peace 


or doing unnecessary injury. 

History: En. Sec. 4591, Civ. C. 1895; 
re-en. Sec. 6175, Rev. C. 1907; re-en. Sec. 
8655, R. C. M. 1921. Cal. Civ. C. Sec. 3502. 
Field Civ. C. Sec. 1962. 


Operation and Effect 


A complaint that the defendant city 
maintains a private nuisance, which the 
plaintiff might rightfully abate under the 
provisions of this section, is sufficient, 
when. Murray v. City of Butte, 35 M 161, 
168, 88 P 789. 


8656. When notice is required. Where a private nuisance results from 
a mere omission of the wrong-doer, and cannot be abated without entering 
upon his land, reasonable notice must-be given to him before entering to 


abate it. 

History: En. Sec. 4592, Civ. C. 1895; 
re-en. Sec. 6176, Rev. C. 1907; re-en. Sec. 
8656, R. C. M. 1921. Cal. Civ. C. Sec. 
3503. Field Civ. C. Sec. 1963. 

Operation and Effect 

There can be no question but that, in 
the ordinary case of this nature, a five- to 


ten-day notice given a local resident 
would be “reasonable”; it is the usual time 
fixed in orders to show cause and the 
only requirement in this state as to notice 
for the abatement of any nuisance is that 
the notice be reasonable. State ex rel. 
Brooks v. Cook, 84 M 478, 489, 276 P 958. 


CHAPTER 219 
RELIEF IN GENERAL 


Section 8657. 
8658, 


Species of relief. 


Relief in case of forfeiture. 
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8657. Species of relief. As a general rule, compensation is the relief 
or remedy provided by the law of this state for the violation of private 
rights, and the means of securing their observance; and specific and 


preventive relief may be given in no other cases than those specified in - 


this part of the Civil Code. 


History: En. Sec. 4260, Civ. C. 1895; 
re-en. Sec. 6038, Rev. C. 1907; re-en. Sec. 
8657, R. C. M. 1921. Cal. Civ. C. Sec. 3274. 


8658. Relief in case of forfeiture. 


References 

Cited or applied as section 6038, Revised 
Codes, in Clifton v. Willson, 47 M 305, 310, 
132 P 424; Burles v. Oregon Short Line 
R. BR. Co., 49 M 129, 131, 140 P 513. 


| 


obligation, a party thereto incurs a forfeiture, or a loss in the nature of 
a forfeiture, by reason of his failure to comply with its provisions, he 
may be relieved therefrom, upon making full compensation to the other 
party, except in case of a grossly negligent, wilful, or fraudulent breach 


of duty. 


History: En. Sec. 4261, Civ. C. 1895; 
re-en. Sec. 6039, Rev. C. 1907; re-en. Sec. 
8658, R. C. M. 1921. Cal. Civ. C. Sec. 3275. 


Essential Allegations 


This section is based upon the principle 
that he who seeks equity must do, or offer 
to do, equity; and to obtain relief he must, 
by his allegations and proof, bring him- 
self within its purview. Clifton v. Willson, 
47 M 305, 310, 182 P 424. See Donlan 
v. Arnold, 48 M 416, 422, 138 P 775. 

The party who invokes the protection of 
this section must set forth facts that will 
appeal to the conscience of a court of 
equity. Fratt v. Daniel-Jones Co., 47 M 
487, 499, 133 P 700; Donlan v. Arnold, 
48 M 416, 422, 138 P 775. 

Where a purchaser of property seeks to 
avoid forfeiture of an advance payment 
incurred by reason of his failure to com- 
plete his contract, he must, under this 
section, allege and prove that his default 
was not the result of his grossly negli- 
gent, wilful or fraudulent breach of duty, 
failure to do so which deprives him of the 
right to invoke the rule on appeal. El- 
linghouse v. Hansen Packing Co., 66 M 
444, 448, 213 P 1087. 


When Relief is Improper 


Where a vendor retains the legal title 
to property sold to a purchaser, who de- 
faults in meeting deferred payments, and 
an action is brought to enforce a for- 
feiture caused by such default, sections 
8230 and 8378 are not pertinent nor ap- 
plicable; there is no lien; and, therefore, 
there is no basis for denying a forfeiture 
of the contract of sale. Cook-Reynolds 
Co. v. Chipman, 47 M 289, 298, 133 P 694. 

In an action against a corporation to 
enforce the immediate forfeiture of a con- 
tract of purchase for the vendee’s failure 
to make any deferred payment, the cor- 


poration is not entitled to any relief on 
the ground that its officers were so en- 
grossed with other business that they for- 
got that a payment was due on the con- 
tract, especially where time has been made 
of the essence of the contract. Fratt v. 
Daniel-Jones Co., 47 M 487, 500, 133 P 
700. 

Plaintiff held not entitled to relief under 
the facts of the case. Donlan v. Arnold, 
48 M 416, 422, 138 P 775. 

Where a purchaser has failed to make 
payments, according to the terms of his 
contract, but has made some partial pay- 
ments, before his breach of the contract, 
he cannot, ordinarily, recover the pay- 
ments made before the breach, nor can he, 
under any circumstances, recover them 
without alleging and proving that the 
default was not the result of his “grossly 
negligent, wilful, or fraudulent breach of 
duty.” Suburban Homes Co. v. North, 50 
M 108, 115, 145 P 2. 

A defaulting purchaser of land under 
a contract which made time of the es- 
sence of it and under which the vendor 
exercised his option to declare it ended 
upon breach, who had made no down pay- 
ment and had paid only the first year’s 
interest during his two years’ possession, 
was not entitled to recover back what he 
had expended on the premises, under this 
section, providing when a party incurring 
a forfeiture may be relieved therefrom. 
Edwards et al. v. Muri, 73 M 339, 348, 237 
P 209. 

To entitle a defaulting purchaser to re- 
lief from forfeiture under the provisions. 
of this section, he must set forth facts 
which will appeal to the conscience of a 
court of equity; hence a complaint inter- 
mingling allegations appropriate to an ac- 
tion for rescission of contract and one for 
breach of it, was properly held insufficient 
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Whenever, by the terms of an sess 
123F. (2d) 9 


8658 
145 P.(2d) 517 


8658 


as one for relief from a forfeiture, for 
failure to allege willingness by plain- 
tiff to do equity even by payment of rent 
for the seven years of occupancy of farm 
lands, he on the contrary demanding re- 
covery of the whole amount paid defend- 
ant, including taxes paid during that time. 
Friedrichsen v. Cobb, 84 M 238, 248, 275 
P 267. : 


While courts are reluctant to enforce 
forfeitures and conditions involving them 
must be strictly interpreted against the 
party for whose benefit they are created, 
where a purchaser of farm land, under a 
contract which made time of its essence 
and provided that in case of default in the 
payments stipulated for, the purchaser 
should forfeit his right to possession and 
all payments made as liquidated damages, 
remained in possession for ten years with- 
out any complaint, and then finding him- 
self unable by reason of conditions beyond 
his control to meet the final payment, no- 
tified the vendor of his inability to make 
payment and of his desire to surrender 
the land, whereupon the contract was de- 
clared forfeited, his complaint in his ac- 
tion to be relieved of the forfeiture, ask- 
ing recovery of the difference between the 
payments made by him under the contract, 
with taxes, insurance, cost of improve- 
ments made by him, ete., and the value 
ot the rental of the property, held insuffi- 
cient to state facts which appeal to the 
conscience of a court of equity and there- 
fore insufficient to state a cause of action 
under this section. Estabrook v. Sonstelie 
et al., 86 M 435, 439 et seq., 284 P 147. 

Where, in an action for the cancellation 
ot a land contract for breach of its con- 
ditions by the vendee the vendor does not 
seek a judgment of forfeiture, but waives 
any claim to damages and prays only for 
possession, after default and notice giving 
ample opportunity to repair the default as 
provided in the contract, the provision of 
this section, that where a party incurs a 
forfeiture by reason of his failure to com- 
ply with the provisions of his contract he 
may be relieved therefrom upon making 
full compensation to the other party, has 
no application. Huffine v. Lincoln et al., 
87 M 267, 281, 287 P 629. 


When Relief is Proper 


One who, after making advance pay- 
ments on a contract of sale of personalty, 
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refuses to complete the transaction, the 
seller being ready and willing to fulfil its 
stipulations, cannot recover them back, 
unless he can bring himself within the 
exception provided by this section, by al- 
leging and proving facts and circumstances 
upon which, in equity and good conscience, 
he should have relief from the for- 
feiture, and which excuse him from the im- 
putation of gross negligence, or wilful or 
fraudulent breach of duty. Clifton v. 
Willson, 47 M°305, 311, 132 P 424. See 
Donlan v. Arnold, 48 M 416, 422, 138 P 
775. 


A party may be relieved from a for- 
feiture under this section upon a showing 
that he is equitably entitled to such relief, 
iz his breach of duty was not grossly neg- 
ligent, wilful, or fraudulent. Cook-Rey- 
nolds Co. v. Chipman, 47 M 289, 302, 133 
P 694; Fratt v. Daniel-Jones Co., 47 M 
487, 500, 1383 P 700. 


Notwithstanding the provision in a con- 
tract of sale of ranch land that on de- 
fault of deferred payments all prior pay- 
ments should be deemed forfeited as 
rental, the party in default may obtain re- 
hef from forfeiture if not guilty of grossly 
negligent, wilful or fraudulent breach of 
duty, on presentation of such grounds 
therefor as appeal to the conscience of a 
court of equity. Fontaine v. Lyng et al., 
61 M 590, 598, 202 P 1112. 


Under this section, a person may be re- 
lieved against a forfeiture in any case 
where he sets forth facts which appeal to 
the conscience of a court of equity. Es- 
tabrook v. Sonstelie et al., 86 M 4385, 439 
et seq., 284 P 147. 


Where, in an action in ejectment by the 
vendors of a tract of land against the 
vendee for refusal to complete the contract 
of purchase, the questions raised by the 
latter regarding the title offered were 
fairly debatable, but found not meritori- 
ous, and the time for making final pay- 
ment had then expired, the case held one 
justifying application of the rule for re- 
lief against forfeiture under this section. 
Williams et al. v. Hefner, 89 M 361, 380, 
297 P 492. 


References 


Dietz v. Rabe, 65 M 500, 211 P 348; 
Nangle v. Northern Pacific Ry. Co. et al., 
96 M 512, 521, 32 P 2d 11. 
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Detriment defined. 


Person suffering detriment may recover damages. 


Injuries resulting or probable after suit brought. 
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8666. Exemplary damages—in what cases allowed. 


8659. Person suffering detriment may recover damages. 
who suffers detriment from the unlawful act or omission of another may 


Every person 


recover from the person in fault a compensation therefor in money, which 


is called damages. 


History: En. Sec. 4270, Civ. C. 1895; 
re-en. Sec. 6040, Rev. C. 1907; re-en. Sec. 
8659, R. C. M. 1921. Cal. Civ. C. Sec. 3281. 
Field Civ. C. Sec. 1832. 


Measure of Damages 


The measure of damages for wrongfully 
procuring the appointment of a receiver 
for a going and solvent corporation is the 
amount which will afford compensation 
for the detriment proximately caused by 
defendants’ wrongful act, which, in case 
of the wrongful conversion of personal 
property, is presumed to be the value of 
the property at the time of conversion, 
with interest from that time, or the high- 
est market value of the property at any 
time between the conversion and the ver- 
dict, without interest, and a fair compen- 
sation for the time and money properly 
expended in pursuit of the property. 
Thornton-Thomas Co. v. Bretherton, 32 M 
80, 98, 80 P 10. 

It is not the theory of our code, as evi- 
denced by this section, and sections 8660, 
8686, and 8689, that substantial damage 
suffered by one through the fault of an- 


8660. Detriment defined. Detriment is a loss or 


person or property. 


History: En. Sec. 4271, Civ. C. 1895; 
re-en. Sec. 6041, Rev. C. 1907; re-en. Sec. 
8660, R. C. M. 1921. Cal. Civ. C. Sec. 3282. 
Field Civ. C. Sec. 1833. 


8661. Injuries resulting or probable after suit brought. 


other shall be unredressed, but that in all 
such cases the damaged party shall have 
full compensation. Chestnut v. Sales, 49 
M 318, 324, 141 P 986. 


Operation and Effect 


Any person who suffers detriment by 
reason of another’s failure to perform an 
act imposed by law may recover damages. 
Conway v. Monidah Trust, 47 M 269, 279, 
132 P 26. 


Where a stranger to a contract without 
justification induces a party thereto to 
break it, he is responsible in damages to 
the other party to it. Simonsen v. Barth 


et al., 64 M 95, 100, 208 P 938; Burden v. 
Elling State Bank, 76 M 24, 30, 245 P 
958. 

References 


Cited or applied as section 6040, Revised 
Codes, in Freund v. Murray, 39 M 539, 553, 
104 P 683; Clifton v. Willson, 47 M 305, 
310, 132 P 424; Griffin v. Chicago ete. 
Ry. Co. et al., 67 M 386, 392, 216 P 765; 
Tucker v. Missoula Light & Ry. Co. et al., 
TTT, 985250 Pai, 


harm suffered in 


References 

Cited or applied as section 6041, Revised 
Codes, in Clifton v. Willson, 47 M 305, 
310, 132 P 424; Chestnut v. "Sales, 49 M 
318, 324, 141 P. 986. 


Damages may 


ee 


8661 
; Pra deo . ; . (2) 260 
be awarded, in a judicial proceeding, for detriment resulting after the ‘*°* mo 
commencement thereof, or certain to result in the future. 


History: En. Sec. 4272, Civ. C. 1895; re-en. Sec. 6042, Rev. C. 1907; re-en. Sec. 8661, 
R. C. M. 1921. Cal. Civ. C. Sec. 3283. Field Civ. C. Sec. 1834. 


8662. Person entitled to recover damages may recover interest thereon, 62 
Every person who is entitled to recover damages certain, or capable of, 90 ¥.0 
being made certain by calculation, and the right to recover which is vested oP. (2d) 594 
in him upon a particular day, is entitled also to recover interest thereon 
from that day, except during such time as the debtor is prevented by 
law, or by the act of the creditor, from paying the debt. 


History: En. Sec. 4280, Civ. C. 1895; re-en. Sec. 6043, Rev. C. 1907; re-en. Sec. 8662, 
BR. C.'M. 1921. Cal. Civ. C. Sec. 3287. Field Civ. C. Sec. 1835. 


1097 


A) 493 


8663 


Allowed from Date of Court Decision 
_ Where a mechanics’ lien claimant con- 
siderably overstated the amount of his 
claim in the lien filed, so that it required 
the judgment of the court in an action 
to foreclose the lien to decide the correct 
amount due, interest—a creature of stat- 
ute—was allowable only from the date of 
the decision, and the court in allowing it 
from the date of the completion of the 
work committed error. Eskestrand  v. 
Wunder, 94 M 57, 66, 20 P 2d 622. 

When Interest Shall be Allowed 

This section authorizes a recovery of 
interest on an open account from demand, 
and the institution of a suit on an open 
account for goods sold is a demand. Hef- 
ferlin v. Karlman, 29 M 139, 147, 148, 74 
Fee, 

See also Clifton-Applegate-Toole v. Drain 
Dist No. 1,°82M 312,.335. 267 P 207, 

Where plaintiff gave defendant an op- 
tion to buy a mine, but, before the pay- 
ment agreed upon became due, denied the 
existence of the contract and sued to re- 
cover the property, he was not entitled 
to interest on the purchase money, on 
specific performance being decreed against 
him, for the reason that he himself pre- 
vented defendant from making the pay- 
ments. Finlen v. Heinze, 32 M 354, 390, 
80 P. 918. 

Interest on a balance due a physician 
for medical services seems to be properly 
allowable, under this section, in an action 
to recover such balance. Leggat v. Ger- 
rick, 35 M 91, 95, 88 P 788. 

Interest was properly allowed on the 


8663. In actions other than contract. 
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amount awarded an employee, suing for 
services rendered under an oral agreement. 
Albertini v. Linden, 45 M 398, 400, 123 P 
400. 


If a person with money in a bank, part 
of which is subject to check, the remain- 
der being shown by a pass-book, is in- 
debted on a note to the bank in excess of 
the amount of such money, the effect of 
the suspension and declared insolvency of 
the bank is to make the deposits due and 
actionable; the depositor is, therefore, en- 
titled to interest on the deposits from the 
time that the bank’s doors were closed 
until the date of the judgment on the note. 
Williams v. Johnson, 50 M 7, 21, 144 P 768. 

Where a creditor of an insolvent bank 
is forced to bring suit to enforce the stat- 
utory liability of a stockholder he is en- 
titled to interest on his claim from the 
time of the commencement of the action, 
even though the interest, when added to 
the principal, exceeds the amount of the 
liability fixed by the statute. Mitchell v. 
Banking Corp. of Montana, 94 M 165, 177, 
22 P 2d 175. 


As respects liability of contractor’s 
surety, subcontractors were entitled to in- 
terest from date of completion of services 
rendered under fixed price contract. 
American Surety Co. of New York v. Cove 
Irr. Dist., 54 F. 2d 197. 

Id. Subcontractors held not entitled to 
interest on quantum meruit claim from 
principal contractor or its surety before 
judgment determining such claim. 


In an action for the breach of 


an obligation not arising from contract, and in every case of oppression, 
fraud, or malice, interest may be given, in the discretion of the jury. 


History: En. Sec. 4281, Civ. C. 1895; 
re-en. Sec. 6044, Rev. C. 1907; re-en. Sec. 
8663, R. C. M. 1921. Cal. Civ. C. Sec. 3288. 
Field Civ. C. Sec. 1836. 


Assignable Interest 


The right to recover damages for the 
negligent destruction of property by fire, 
together with interest recoverable in the 
discretion of the jury under this section, is 
assignable, and passes by subrogation to 
an insurance company to the extent of the 
proportion of the loss paid by it to the 
owner of the property destroyed. Cale- 
donia Ins. Co. v. Northern Pacifie Ry. Co., 
32 M 46, 48, 79 P 544. See Gaugler v. 
Chicago, M. & ,P. S. Ry. Co., 197 Fed. 
79, 83. 


Jury Must be Instructed on Interest 
While under this section, interest may 
be allowed in an action for damages to 


livestock shipments due to the. carriers’ 
negligence, the jury should be instructed 


that the question of interest is left to 
their discretion, and refusal to so instruct 
is error. Phelps et al. v. Great Northern 
Ry. Co., 66 M 198, 220, 213 P 610. 


Operation and Effect 


In an action against a railroad com- 
pany for the value of livestock killed on 
the track, the plaintiff, if successful, has 
a statutory right to interest. Dewell v. 
Northern Pacific Ry. Co., 54 M 350, 359, 
170 P 752. 


In an action for damages against a city 
caused to plaintiff’s property by the grad- 
ing of a street, the jury may, in their dis- 
cretion, allow interest on the amount 
awarded from the time of the completion 
of the work, under this section. Wright 
et al. v. City of Butte, 64 M 362, 372, 210 
Lede s } 

- Under this section, providing that in an 
action for the breach of an obligation not 
arising from contract, interest may be 
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awarded in the discretion of the jury, in- 


terest may be allowed on amount awarded | 


in an action for death caused by the neg- 
ligence, especially where the damages 
awarded do not include compensation for 
suffering extending for an indefinite pe- 
riod after the injury, but the time of the 
accrual of the right is fixed by death 
from which date interest may run. Burns 
v. Eminger, 84 M 397, 410, 276 P 437. 

Held, that this section, authorizing the 
jury “in an action for the breach of an 
obligation not arising from contract,” and 
in certain others, to award interest in 
their verdict, while applicable in actions 
for the destruction of property, has no 
application to personal injury actions. 
Daly v. Swift & Co., 90 M 52, 66, 68, 300 
P 265. 


8664. Limit of rate by contract. 


DAMAGES 


8664-8666 


Held, that Chapter 142, Laws of 1925, 
providing inter alia that when taxes paid 
under protest may be recovered, recovery 
shall be had without interest, has no ap- 
plication to an action based on section 
2222, R. C. M. 1921, authorizing refund 
of a tax “paid more than once,” but that 
in such an action plaintiff is entitled to 
interest on the unlawful tax from the date 
of payment, even though plaintiff, to 
avoid the imputation that the payment 
made was voluntary, made it under pro- 
test. Williams v. Harvey et al. 91 M 
168, 173, 6 P 2d 418. ° 

Interest held not allowed on recovery 
in personal injury action under federal 
statutes, state statutes not being control- 
ling (this section, and Federal Employers’ 
Liability Act, 45 U, S. C. A., Sees. 51-59). 


Any legal rate of interest stipulated 


by a contract remains chargeable after a breach thereof, as before, until 
the contract is superseded by a verdict or other new obligation. 
History: En. Sec. 4282, Civ. C. 1895; re-en. Sec. 6045, Rev. C. 1907; re-en. Sec. 8664, 


R. C. M. 1921. Cal. Civ. C. Sec. 3289. 


8665. Acceptance of principal waives claim to interest. 


Field Civ. C. Sec. 1837. 


payment of the whole principal, as such, waives all claim to interest. 


History: En. Sec. 4283, Civ. C. 1895; 
re-en. Sec. 6046, Rev. C. 1907; re-en. Sec. 
8665, R. C. M. 1921. Cal. Civ. C. Sec. 3290. 
Field Civ. C. Sec. 1838. 


8666. Exemplary damages—in what cases allowed. 
a breach of an obligation not arising from contract, where the defendant sco 


Operation and Effect 


This action has no application § to 
moneys deposited to indemnify sureties on 
a bond against loss. Leggat v. Palmer, 
39 M 302, 309, 102 P 327. ° 


has been guilty of oppression, fraud, or malice, actual or presumed, the 9 
jury, in addition to the actual damages, may give damages for the sake of 107 F. (24) 05. 
example, and by way of punishing the defendant. 


History: En. Sec. 4290, Civ. C. 1895; 
re-en. Sec. 6047, Rev. C. 1907; re-en. Sec. 
8666, R. C. M. 1921. Cal. Civ. C. Sec. 3294. 
Field Civ. C. Sec. 1839. 


Exemplary Damages not Recoverable 
Unless There is Actual Damage 


Before exemplary damages may be 
awarded, actual damages must first be 
found to have been suffered. Gilham v. 
Devereaux, 67 M 75, 78, 214 P 606. 

Id. Under the above rule, in a hus- 
band’s action for damages for alienation 
of affections, where the jury expressly 
found that plaintiff had not suffered any 
actual damages, an award of $2,000 ex- 
emplary damages was not unwarranted. 


Exemplary Damages Should be Sepa- 
rately Stated 


Where in an action in claim and deliv- 
ery exemplary damages were not author- 
ized upon any theory, and the jury allowed 
$500 damages in a lump sum without des- 
ignating what part was intended as actual 


and what part as punitive damages, the 
cause will be remanded for a new trial, 
it being impossible to determine from the 
verdict the amount intended to be al- 
lowed as damages by way of punishment. 
Luther v. Lee et al., 62 M 174, 204 P 365. 


Malice Actual or Presumed 


In an action in conversion in which ex- 
emplary damages were asked, an instruc- 
tion defining the terms “actual” and “pre- 
sumed” malice, held not open to the ob- 
jection that it authorized an award of 
punitive damages for malice in law as 
well as malice in fact. Wray v. Great 
Falls Paper Co., 72 M 461, 465, 234 P 486. 


Matters for Jury to Consider in Assess- 
ing 

In assessing exemplary damages the jury 
should take into consideration all the cir- 
cumstances surrounding the act complained 
of and may consider the wealth and pe- 
cuniary ability of defendant, the matter 
of fixing the amount resting largely in 
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its discretion. Johnson v. Horn, 86 M 314, 
318 et seq., 283 P 427. 

The rule that where exemplary damages 
are sought, the jury may take into consid- 
eration the pecuniary ability of defendant 
to pay, as shown by the evidence, applies 
in an action against joint tort-feasors; 
in such a case the jury may make awards 
of such damages in different amounts ac- 
cording to the various degrees of culpabil- 
ity of each defendant, keeping in mind 
the financial condition of each. Edquest 
v. Tripp & Dragstedt Co. et al., 93 M 446, 
456, 19 P 2d 637. 


Not Necessary to Claim Eo Nomine 

To entitle plaintiff to recover punitive 
damages, in an action for malicious prose- 
cution, in addition to those actually sus- 
tained, it is not necessary that he claim 
them eo nomine in his complaint. Martin 
v. Corseadden, 34 M 308, 323, 86 P 33. 


When Exemplary Damages not Recovera- 
ble 

Evidence held insufficient to justify an 
inference of malice, fraud, or oppression 
in either taking or detaining property in 
controversy, in an action in conversion; 
hence the imposition of punitive damages, 
otherwise recoverable under this section, 
was unwarranted. De Celles v. Casey, 48 
M 568, 575, 139 P 586. 

Complaint in an action arising out of 
an automobile collision, alleging that de- 
fendant was driving at the rate of 40 
miles an hour and on the wrong side of the 
road, held sufficient to sustain a charge of 
mere negligence, but insufficient to war- 
rant recovery of exemplary damages. 
Thompson v. Shanley, 93 M 235, 245, 17 
P 2d 1085. 


When Recoverable 

Damages by way of punishment, in ad- 
dition to those actually sustained, may be 
recovered in an action against a mining 
company for the negligent and wrongful 
killing of plaintiff’s intestate, a miner, 
where the complaint charges that the de- 
fendant company was primarily responsi- 
ble for the death of decedent. Olsen v. 
Montana Ore Purchasing Co., 35 M 400, 
412, 89 P 731. 

The complaint in an action for damages 
for a conversion which alleged, among 
other things, that defendants “did unlaw- 
‘fully, maliciously, fraudulently, and op- 
pressively take and carry away” the prop- 
erty in controversy, and refused restitu- 
tion of the same after repeated demands, 
was broad enough to warrant inquiry into 
the motives and behavior of defendants, 
and to justify the giving of an instruction 
that exemplary damages might be awarded 
for oppressively, fraudulently, or mali- 
ciously withholding the chattels after de- 
mand. Shandy v. McDonald, 38 M 393, 
401, 100 P 203. 
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In cases of conversion of personal prop- 
erty, the statute authorized the imposition 
of punitive damages, where the defendant 
acted maliciously, fraudulently, or oppres- 
sively, either in taking or detaining the 
property in controversy. De Celles v. 
Casey, 48 M 568, 575, 139 P 586. 


In an action against a railway company 
to recover damages for failure to stop its 
train at a station where it was scheduled 
to stop when flagged, punitive, in addition 
ts compensatory, damages may be awarded 
if it is shown that the engineer saw the 
signal, but wilfully refused to stop for the 
purpose of receiving plaintiff as a passen- 
ger. Burles v. Oregon Short Line R. R. 
Co., 49 M 129, 132, 140 P 513. See Jones 
v. Shannon, 55 M 225, 234, 175 P 882. 


Where the element of fraud entered into 
the wrong-doing of a telegraph operator 
in withholding messages to and from a 
customer of his company, thus enabling 
him to profit by it, the provisions of this 
section, awarding the right to punitive 
damages, governed, and section 7877 did 
not. Lahood v. Continental Tel. Co.,.52 
M 3138, 322, 157 P. 639. 


Punitive damages may be awarded in an 
action for the alienation of a husband’s 
affections, even though the evidence fur- 
nishes no basis for a finding of malice, 
since malice may be implied from the con- 
duct of defendant in causing the wrong 
complained of,.its existence being a ques- 
tion for the jury. Moelleur v. Moelleur, 
55 M 30, 34, 173 P 419. 

A hotel proprietor who wrongfully 
forces an entry into the room of a guest, 
and without just cause ejects him from it 
and the house, is liable not only for com- 
pensatory, but also exemplary damages, if 
the ejection is accompanied by circum- 
stances indicating that it was prompted 
by malice, fraud, or a spirit of oppres- 
sion. Jones v. Shannon, 55 M 225, 229, 
175 P 882. 

Id. Evidence held sufficient in an ac- 
tion against the proprietor of a public 
house for the wrongful ejection of a guest, 
to show that such ejection, done by pro- 
prietor’s agent, was actuated by a mali- 
cious motive. 

To warrant the recovery of exemplary 
damages, defendant must have entertained 
a guilty intent, the wrongful acts being 
characterized by circumstances of aggra- 
vation, malice, oppression and the like. 
Luther v. Lee et al., 62 M 174, 204 P 365. 

It is within the province of the jury to 
allow exemplary as well as compensatory 
damages in an action for malicious prose- 
cution, and unless their determination ap- 
pears to have been influenced by passion, 
prejudice or some other improper motive, 
or the amount is outrageously dispropor- 
tionate to the wrong done or the situation 
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or circumstances of the parties, the award 
will not generally be disturbed. Cornner 
v. Hamilton, 62 M 239, 245, 204 P 489. 


Where acts constituting a trespass are 


shown to be wanton, malicious or oppres- 
sive and of such a character as to indicate 
a reckless disregard of the rights of the 
plaintiff, the jury in their discretion may 
award a reasonable amount as punitive 
damages in addition to compensatory dam- 
ages. Mosback v. Smith Brothers Sheep 
Co., 65 M 42, 47, 50, 210 P 910. 

Where the jury in an action in conver- 
sion found in favor of plaintiff’s conten- 
tion that defendant chattel mortgagee in 
violation of his agreement extending the 
time within which plaintiff could pay his 
debt caused an officer to seize the chat- 
tel, thus acting maliciously and oppres- 
sively, an award of exemplary damages 
was justified. Ramsbacher v. Hohman, 80 
M 480, 488, 261 P 273. 

To warrant the recovery of exemplary 
damages in a tort action the complaint 
must allege either that the act complained 
of was done maliciously, wilfully or wan- 
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tonly, or the facts surrounding its com- 
mission must be set forth with such par- 
ticularity as that one or more of such ele- 
ments may be inferred therefrom. Thomp- 
son v. Shanley, 93 M 235, 245, 17 P 2d 
1085. 


When: Supreme Court Will Interfere on 
Appeal 


Unless an alleged excessive award of 
punitive damages appears to have been in- 
fluenced by passion, prejudice or some im- 
proper motive, or is outrageously dis- 
proportionate either to the wrong done or 
the situation or circumstances of the par- 
ties, the supreme court will not generally 
interfere; there is no established rule to 
be followed for ascertaining whether such 
an award is excessive. Johnson v. Horn, 
86 M 314, 318 et seq., 283 P 427. 


References 
Cited or applied as section 6047, Revised . 


' Codes, in Freund v. Murray, 39 M 539, 


553, 104 P 683; Winterscheid v. Reichle, 
45 M 238, 242, 122 P 740; D’autremont v. 
McDonald, 56 M 522, 526, 185 P 707. 
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8667. Measure of damages for breach of contract. 


For the breach of 


an obligation arising from contract, the measure of damages, except where 
otherwise expressly provided by this code, is the amount which will 
compensate the party aggrieved for all the detriment proximately caused 
thereby, or which, in the ordinary course of things, would be likely to 


result therefrom. 

History: En. Sec. 4300, Civ. C. 1895; 
re-en. Sec. 6048, Rev. C. 1907; re-en. Sec. 
8667, R. C. M. 1921. Cal. Civ. C. Sec. 3300. 
Based on Field Civ. C. Sec. 1840. 


Allegation of Damages Sufficient as 
Against a Demurrer | 
A complaint is sufficient to withstand 
a general demurrer interposed on the 


ground that the proper measure of dam- 
ages was not pleaded, if it warrants re- 
covery in any amount. Davenport v. 
Western Union Tel. Co., 91 M 570, 579, 
9 P 2de172. 


Applicable to Obligations Arising from 
Contract 


The measure of damages in an action 
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for damages for failure of seller to promptly 
deliver equipment for a plow, resulting in 
loss by buyer in preventing performance of 
a plowing contract, is that specified in this 
section as an obligation arising from con- 
tract, and not that provided in section 
8686, as damages arising ex delicto. Hall 
v. Advance-Rumely Thresher Co., 65 M 
566, 575, 212 P 290. 


Atttorneys’ Fees, as Such, not Recovera- 
ble—When Recoverable as Compensatory 
Damages 


Attorneys’ fees, as such, are not allowa- 
ble as part of the damages in an action 
for breach of contract in the absence of 
contractual stipulation therefor or statu- 
tory allowance thereof, but where a lessee 
of farm lands in his attempt to obtain 
possession prior to commencement of ac- 
tion incidentally paid a small amount to 
an attorney, the amount so paid was prop- 
erly recoverable as an element of com- 
pensatory damages. Smith v. Fergus 
County, 98 M 377, 384, 39 P 2d 198. 


Detriment Proximately Caused 


Circumstances under which damage to 
a mining company’s credit, destruction of 
its business, and loss of its property 
through sales under a judgment secured 
by employees for wages due at the time 
an attachment was levied on its real prop- 
erty, was held not to have been the proxi- 
mate consequences of the attachment, for 
which the surety on the attachment under- 
taking could be held liable. Plymouth 
Gold Min. Co. v. U. S. Fidelity Co., 35 M 
23, 30, 88 P 565. 


Where parties have been enjoined and 
the remedy by motion to dissolve is not 
available to them, and they pursue the 
only course recognized by the law to rid 
themselves of the restrictions imposed by 
the injunction, namely, to defeat it, and 
they are successful in so doing, the rea- 
sonable compensation paid for the serv- 
ices of counsel employed for the special 
purpose of defeating the injunction is the 
natural and proximate result of the wrong- 
ful issuance of the injunction, and is re- 
coverable under this section, in an action 
on the bond given under section 9246. Me- 
Dermott v. American Bonding Co., 56 M 
1, 8, 179 (asaes 


Operation in General 


A client’s failure to pay an attorney his 
fee, when it becomes due, is a breach of 
an obligation arising from contract, and 
the measure of damages for such breach is 
the principal amount due at the completion 
of the services, plus the detrimente proxi- 
mately caused by the elient’s failure to 
pay, that is, legal interest for loss of the 
use of the money from that time up to the 
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date of trial. Myers v. Bender, 46 M 
497, 508, 129 P 330. 

Id. The damages recoverable for the 
breach of an obligation arising from con- 
tract must be limited to such as may 
fairly be supposed to have been within 
the contemplation of the parties when 
they entered into the contract, and such 
as might naturally be expected to result 
from its violation. In no case is the 
plaintiff entitled to recover anything more 
than he would have received had the con- 
tract been performed, by the defendant on 
his part assuming that it had been per- 
formed. 

Where full performance of a contract is 
prevented by the wrongful interference of 
one party, the other may treat such 
wrongful act as a breach of the contract, 
and sue at once for damages arising from 
his having been prevented from reaping 
all the benefits and advantages which 
would reasonably follow a complete per- 
formance on his part, and the measure of 
his recovery would be the difference be- 
tween the contract price and the expense 
to him of doing the work. McFarland v. 
Welch, 48 M 196, 198, 136 P 391. 


The measure of damages in an action on 
an injunction bond is the amount which 
will compensate for all the detriment 
proximately caused by the injunction dur- 
ing the time it was in operation, or which, 
in the ordinary course of things, was likely 
to result therefrom. McDermott v. Amer- 
ican Bonding Co., 56 M 1, 5, 179 P 828. 


Id. Where a party is precluded from 
moving to dissolve an injunction, and is 
driven to the remedy of trying to defeat 
the injunction, in which effort he is suc- 
cessful, the necessary court costs and fees 
of witnesses are a direct result of the 
wrongful issuance of the injunction, and 
constitute a recoverable item of damages 
in an action on the bond given pursuant 
to section 9246. 


Damages recoverable for a breach of 
contract of sale of farm lands are such as 
may fairly be supposed to have ‘been 
within the contemplation of the parties 
when they entered into it and such as 
might naturally have been expected to re- 
sult from its breach. Healy v. Ginoff et 
al., 69 M 116, 124, 220 P 539. 


References 


Cited or applied as section 6048, Revised 
Codes, in Clifton v. Willson, 47 M 305, 
310, 132 P 424; General F. E. Co. v. North- 
western A. 8. Co., 70 M 1, 7, 223 P 504; 
Borgeas v. Oregon ete. R. R. Co. et al., 73 
M 407, 417, 236 P 1069; Brown v. Home- 
stake Exploration Co., 98 M 305, 39 P 2d 
168. 
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8668-8671 


No damages can be recovered for a 


breach of contract which are not clearly ascertainable in both their nature 


and origin. 


History: En. Sec. 4301, Civ. C. 1895; 
re-en. Sec. 6049, Rev. C. 1907; re-en. Sec. 
8668, R. C. M. 1921. Cal. Civ. C. Sec. 3301. 
Field Civ. C. Sec. 1841. 


Operation and Effect 


In an action for breach of contract, a 
requested instruction that the jury, in fix- 
ing damages for non-performance in the 
future, should make allowance for the un- 
certainties which affect all conclusions de- 
pending on future events, and that only 
such evidence as was reasonably certain to 
extend to future events should be consid- 
ered in fixing damages for. non-perform- 
ance of the contract, was vague and indefi- 
nite, and not authorized by this section. 
Brazell v. Cohn, 32 M 556, 562, 563, 81 P 
339, 


Where, in an action for the breach of a 
contract, the admitted facts do not show 
injury, and there is a lack of definite 
statement by witnesses justifying an in- 
ference that the defendant has suffered 
damage, a claim for damages in a substan- 


tial amount is properly considered without 
foundation in the evidence. Busbee v. 
Gagnon Co., 50 M 203, 211, 146 P 275. 


The measure of damages recoverable in 
an action for breach of contract under 
which defendant was required to sow a 
tract of land in grain, ete., was such rea- 
sonable amount, clearly ascertainable in 
both nature and origin, as to compensate 
plaintiff for the damages resultant, and 
such additional amount as in the ordinary 
course of things would likely result from 
the breach. Harrington et al. v. Morre 
Land Co., 59 M 421, 423, 196 P 975. 


Under this section, no damages can be 
recovered for a breach of contract which 
are not clearly ascertainable in both their 
nature and origin. Rocky Mountain Fire 
Ins. Co. v. Belcher, 96 M 409, 415, 31 P 
2d 316. 


References 


Lewis and Clark County v. Nett, 81 M 
261, 269, 263 P 418; Brown v. Homestake 
Exploration Co., 98 M 305, 39 P 2d 168. 


8669. Breach of contract to pay liquidated sum. The detriment. 
caused by the breach of an obligation to pay money only is deemed to be 
the amount due by the terms of the obligation, with interest thereon. 


History: En. Sec. 4302, Civ. C. 1895; 
re-en. Sec. 6050, Rev. C. 1907; re-en. Sec. 
8669, R. C. M. 1921. Cal. Civ. C. Sec. 3302. 
Field Civ. C. Sec. 1842. 


References 


Miller v. Yellowstone Irr. Dist., 91 M 
538, 541, 9 P 2d 795. 


8670. Detriment caused by breach of covenant of seizin, etc., what is. 
The detriment caused by the breach of a covenant of “seizin,” of “right 
to convey,’ of “warranty,” or of “quiet enjoyment,’ in a grant of an 
estate in real property, is deemed to be: 

1. The price paid to the grantor; or, if the breach is partial only, 
such proportion of the price as the value of the property affected by the 
breach bore at the time of the grant to the value of the whole property. 

2. Interest thereon for the time during which the grantee derived 
no benefit from the property, not exceeding five years. 

3. Any expenses properly incurred by the covenantee in defending 


his possession. 


History: En. Sec. 4304, Civ. C. 1895; 
re-en. Sec. 6052, Rev. C. 1907; re-en. Sec. 
8670, R. C. M. 1921. Cal. Civ. C. Sec. 3304. 
Based on Field Civ. C. Sec. 1844. 


References 
Healy v. Ginoff et al., 69:M 116, 124, 


220 P. 539. 


8671. Detriment caused by breach of covenant against incumbrances, 


what is. 


The detriment caused by the breach of a covenant against 


incumbranees, in a grant of an estate in real property, is deemed to be 
the amount which has been actually expended by the covenantee in 
extinguishing either the principal or interest thereof, not exceeding in the 
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former case a proportion of the price paid to the grantor equivalent to 
the relative value at the time of the grant of the property affected by the 
breach, as compared with the whole, or, in the latter case, interest on a 
like amount. . 


History: En. Sec. 4305, Civ. C. 1895; re-en. Sec. 6053, Rev. C. 1907; re-en. Sec. 8671, 
R. C. M. 1921. Cal. Civ. C. Sec. 3305. Field Civ. C. Sec. 1845. 


8672. Breach of agreement to convey real property. The detriment 
caused by the breach of an agreement to convey an estate in real property 
is deemed to be the price paid, and the expenses properly incurred in 
examining the title and preparing the necessary papers, with interest 
thereon; but adding thereto, in case of bad faith, the difference between 
the price agreed to be paid and the value of the estate agreed to be con- 
veyed, at the time of the breach, and the expenses properly. incurred in 


preparing to enter upon the land. 


History: En. Sec. 4306, Civ. C. 1895; 
re-en. Sec. 6054, Rev. C. 1907; re-en. Sec. 
8672, R. C. M. 1921. Cal. Civ. C. Sec. 3306. 
Field Civ. C. Sec. 1846. 


Damage Where Bad Faith is not Alleged 


Plaintiff having failed to allege bad 
faith, in an action to recover the amount 
paid by him to secure title to real estate, 
after discovering that defendant was un- 
able to convey, the measure of damages 
was the amount paid to defendant on the 
purchase price, together with incidental 
expenses. Willard v. Smith, 34 M 494, 
498, 87 P 613. 


_ “Expenses Properly Incurred” 


In an action to recover damages for the 
breach of an agreement to convey real 
property, situated in another state, ex- 
penses incurred by the plaintiff in remov- 
ing his family to that state, preparatory 
to taking possession of the lands sold to 


~ 


him by the defendant, as well as counsel 
fees and court costs paid by the plaintiff 
in defending an action to quiet title, 
brought against him by the defendant’s 
prior grantee, are recoverable under this 
section as “expenses properly incurred in 
preparing to enter upon the land.” Ross 
v. Saylor, 39 M 559, 570, 104 P 864. 

Id. Where the jury returned a verdict 
“for necessary expenses in preparing to 
take possession of the land,’ while the 
court in its instruction employed the 
words of the statute, “expenses properly~ 
incurred,” there was no substantial differ- 
ence between the two expressions, and the . 
verdict was sufficient, in the absence of 
an objection thereto at the trial. 

Kind of Agreement 

This section applies to an agreement to 
convey an equitable as well as a legal 
estate. Ross v. Saylor, 39 M 559, 565, 
104 P 864. 


8673. Breach of agreement to buy real property. The detriment caused 


by the breach of an agreement to purchase an estate in real property is 
deemed to be the exeess, if any, of the amount which would have been due 
to the seller, under the contract, over the value of the property to him. 


History: En. Sec. 4307, Civ. C. 1895; re-en. Sec. 6055, Rev. C. 1907; re-en. Sec. 8673, 
R. C. M. 1921. Cal. Civ. C. Sec. 3307. Field Civ. C. Sec. 1847. 


8674. Breach of agreement to sell personal property not paid for. The 
detriment caused by the breach of a seller’s agreement to deliver personal 
property, the price of which has not been fully paid in advance, is deemed 
to be the excess, if any, of the value of the property to the buyer, over the 
amount which would have been due to the seller under the contract, if it 
had been fulfilled. | 


History: En. Sec. 4308, Civ. C. 1895; 
re-en. Sec. 6056, Rev. C. 1907; re-en. Sec. 
8674, R. C. M. 1921.. Cal. Civ. C. Sec. 3308. 
Field Civ. C. Sec. 1848. 

Operation and Effect 


Under this section and 6082, R. C. M. 


1921, evidence that the market price of 
hay purchased by plaintiff, at time and 
place of delivery, was in excess of the 
contract price was sufficient to entitle it 


to substantial damages for defendant’s 


failure to deliver it, even though plaintiff’s 
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evidence did not show that it suffered 
actual damage by having to go into the 
open market and purchase hay to fill its 


own contracts or supply its own needs. — 


Sturm & Drake v. Roberts Elevator Co., 
69 M 239, 241, 198 P 545. 

Where no down payment is made on a 
contract for the purchase of personal prop- 
erty, but its market value has risen be- 
tween the time fixed for and the date of 
delivery, the injured party may, in case 


8675. Breach of agreement to sell personal property paid for. 


MEASURE OF DAMAGES 


8675-8678 


of breach of contract by the. seller, re- 
cover the difference between the contract 
price and the market price; where a down 
payment is made, it is recoverable in addi- 
tion to such difference. Evankovich v. 
Howard Pierce, Inc., 91 M 344, 353, 8 P 
2d 653. 


References 


Whitelaw v. Vallance et al., 60 M 172, 
176, 198 P 449. 


The 


detriment caused by the breach of a seller’s agreement to deliver personal 
property, the price of which has been fully paid to him in advance, is 
deemed to be the same as in case of wrongful conversion. . 

History: En. Sec. 4309, Civ. C. 1895; re-en. Sec. 6057, Rev. C. 1907; re-en. Sec. 8675, 


R. C. M. 1921... Cal. Civ. C. Sec. 3309. 


Field Civ. C. Sec. 1849. 


8676. Breach of agreement to pay for personal property sold. The 
detriment caused by the breach of a buyer’s agreement to accept and 
pay for personal property, the title to which is vested in him, is deemed to — 


be the contract price. 


History: En. Sec. 4310, Civ. C. 1895; re-en. Sec. 6058, Rev. C. 1907; re-en. Sec. 8676, 


R. C. M. 1921. Cal. Civ. C. Sec. 3310. 


Field Civ. C. Sec. 1850. 


8677. Breach of agreement to buy personal property. The detriment 
eaused by the breach of a buyer’s agreement to accept and pay for 
personal property, the title to which is not vested in him, is deemed to be: 

1. Ifthe property has been resold, pursuant to section 8381, the excess, 
if any, of the amount due from the buyer, under the contract, over the 


net proceeds of the resale; or, 


2. If the property has not been resold in the manner prescribed by 


section 8381, the excess, if any, of the amount due from the buyer, under 
the contract, over the value to the seller, together with the excess, if any, 
of the expenses properly incurred in carrying the property to market, 
over those which would have been incurred for the carriage thereof, if 


the buyer had accepted it. 


History: En. Sec. 4311, Civ. C. 1895; 
re-en. Sec. 6059, Rev. C. 1907; re-en. Sec. 
8677, R. C. M. 1921. Cal. Civ. C. Sec. 3311. 
Field Civ. C. Sec. 1851. 


Operation and Effect 


Where defendants broke a contract to 
purchase all of plaintiff’s milk at whole- 
sale for a specified price per gallon for 
five years, plaintiff was not thereafter 
required to change the character of his 
business, and sell his milk at retail, in or- 
der to reduce his damages. Brazell v. 
Cohn, 32 M 556, 567, 81 P 339. 


An offer to perform having been wrong- 
fully rejected by plaintiff, defendant 


could rightfully set up a counter-claim for 
the difference between the contract price 
and the value of the barley to him, to- 
gether with the excess of expenses, prop- 
erly incurred in carrying it to market, 
over those which would have been in- 
curred if plaintiff had accepted it, without 
alleging that he had elected to avail him- 
self of either option given him under this 
section. Lehrkind v. MeDonnell, 51 M 
343, 350, 153 P 1012. 

References 

Cited or applied as section 6059, Revised 
Codes, in Welch v. Nichols, 41 M 435, 441, 
110 P 89; Wipe v. Kelleher, 58 M 87, 
89, 190 P 294. 


8678. Breach of warranty of title to personal property. The detriment 


caused by the breach of a warranty of the title of personal property sold is 
deemed to be the value thereof to the buyer, when he is deprived of its 
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possession, together with any costs which he has become liable to pay in an 
action brought for the property by the true owner. 


History: En. Sec. 4312, Civ. C. 1895; 
re-en. Sec. 6060, Rev. C. 1907; re-en. Sec. 
8678, R. C. M. 1921. Cal. Civ. C. Sec. 3312. 
Field Civ. C. Sec. 1852. 

Operation and Effect 

The measure of damages for breach of 
warranty of title to a brick building sold 
as personal property and situated on land 
owned by a third person is that set forth 


in this section and section 8700, R. C. M. 
1921, including the element of cost of re- 
moval, if removal was necessary, etc. 
Lewis v. Lambros, 65 M 366, 369, 211 P 
212. 

References 

Courtney v. Gordon, 74 M 408, 415, 241 
P 233; Heffron v. Thomas et al., 61 M 
LO eed). Po 572: 


8679. Breach of warranty of quality of personal property. The detri- 


ment caused by the breach of a warranty of the quality of personal property 
is deemed to be the excess, if any, of the value which the property would 
have had at the time to which the warranty referred, if it had been complied 
with, over its actual value at that time. 


History: En. Sec. 4313, Civ. C. 1895; 
re-en. Sec. 6061, Rev. C. 1907; re-en. Sec. 
8679, R. C. M. 1921. Cal. Civ. C. Sec. 3313. 


33, 79 P 406; Advance-Rumely Thresher 
Co. v. Terpening, 58 M 507, 514, 193 P 
752; Richards v. Aultman & Taylor M. Co., 


Field Civ. C. Sec. 1853. 
References 


Cited or applied as section 4313, Civil 
Code, in Lander v. Sheehan, 32 M 25, 


64. M 394, 403, 210 P 82; Minneapolis- 
Moline P. I. Co. v. Parent, 93 M 207, 222, 
17 P 2d 1088. 


8680. Breach of warranty of quality for special purpose. The detri- 
ment caused by the breach of a warranty of the fitness of an article of 
personal property for particular purposes is deemed to be that which is 
defined by the last section, together with a fair compensation for the loss 


ineurred by an effort in good faith to use it for such purpose. 


History: En. Sec. 4314, Civ. C. 1895; 
re-en. Sec. 6062, Rev. C. 1907; re-en. Sec. 
8680, R. C. M. 1921. Cal. Civ. C. Sec. 3314. 
Field Civ. C. Sec. 1854. 


Operation and Effect 


Where the defense in an action for the 
price of a stove is framed so as to give 
defendant the benefit of this section, it is 
misleading to instruct the jury on the 
measure of damages under the preceding 
section for the breach of warranty of the 
quality of the article sold. Lander v. 
Sheehan, 32 M 25, 33, 79 P 406. 


The detriment caused by the breach of 
warranty as to the fitness of the truck for 
particular purposes entitles the plaintiff 
to recover expenditures made in good 
faith in attempting to use it. Butte 
Floral Co. v. Reed, 65 M 138, 154, 211 P 
325. : 

References 

Cited or applied as section 6062, Revised 
Codes, in Advance-Rumely Thresher Co. 
v. Terpening, 58 M 507, 514, 193 P 752; 
Minneapolis-Moline P. I. Co. v. Parent, 
93 M 207, 222, 17 P 2d 1088. 


8681. Breach of carrier’s obligation to receive goods, etc. The detri- 


ment caused by the breach of a carrier’s obligation to accept freight, mes- 
sages, or passengers, is deemed to be the difference between the amount 
which he had a right to charge for the carriage and the amount which it 
would be necessary to pay for the same service when it ought to be per- 
formed. 


History: En. Sec. 4315, Civ. C. 1895; re-en. Sec. 6063, Rev. C. 1907; re-en. Sec. 8681, 
R. C. M. 1921. Cal. Civ. C. Sec. 3315. Field Civ. C. Sec. 1855. 


8682. Breach of carrier’s obligation to deliver. The detriment caused 
by the breach of a carrier’s obligation to deliver freight, where he has 
not converted it to his own use, is deemed to be the value thereof at the 
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place and on the day at which it should have been delivered, deducting 
the freightage to which he would have been entitled if he had completed 
the delivery. 


History: En. Sec. 4316, Civ. C. 1895; re-en. Sec. 6064, Rev. C. 1907; re-en. Sec. 8682, 
R. C. M. 1921. Cal. Civ. C. Sec. 3316. Field Civ. C. Sec. 1856. 


8683. Carrier’s delay. The detriment caused by a earrier’s delay in 
the delivery of freight is deemed to be the depreciation in the intrinsic 
value of the freight during the delay, and also the depreciation, if any, in 
the market value thereof, otherwise than by reason of a depreciation in 
its intrinsic value, at the place where it ought to have been delivered, and 
between the day at which it ought to have been delivered and the day of 
its actual delivery. 


History: En. Sec. 4317, Civ. C. 1895; Operation and Effect 
re-en. Sec. 6065, Rev. C. 1907; re-en. Sec. In order to charge a carrier with special 
8683, R. C. M. 1921. Cal. Civ. C. Sec. 3317. damages arising from delay in the ship- 
Field Civ. C. Sec. 1857. ment of freight, such as stock feed, no- 


tice of the urgency of the shipment must 
be brought home to the carrier. Sankey 
v. Chicago etc. Ry. Co., 60 M 242, 245, 
198 P 544, 


8684. Breach of warranty of authority. The detriment caused by the 
breach of a warranty of an agent’s authority is deemed to be the amount 
which could have been recovered and collected from his principal if the 
warranty had been complied with, and the reasonable expenses of legal 
proceedings taken, in good faith, to enforce the act of the agent against 
his principal. 

History: En. Sec. 4318, Civ. C. 1895; re-en. Sec. 6066, Rev. C. 1907; re-en. Sec. 8684, 
R. C. M. 1921. Cal. Civ. C. Sec. 3318. Field Civ. C. Sec. 1858. 


8685. Breach of promise of marriage. The damages for the breach of 
a promise of marriage rest in the sound discretion of the jury. 


History: En. Sec. 4319, Civ. C. 1895; re-en, Sec. 6067, Rev. C. 1907; re-en. Sec. 8685, 
R. C. M. 1921. Cal. Civ. C. Sec. 3319. Field Civ. C. Sec. 1859. 


CHAPTER 222 
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Section 8686. Breach of obligation other than contract. 
8687. Wrongful occupation of real property. 
8688. Wilful holding over. 
8689. Conversion of personal property. 
8690. Same—applivation to benefit of owner. 
8691. Damages of lienor. 
8692. Seduction. 
8693. Injuries to animals. 


8686. Breach of obligation other than contract. For the breach of an 
obligation not arising from contract, the measure of damages, -except 
where otherwise expressly provided by this code, is the amount which will 
compensate for all the detriment proximately caused thereby, whether it 
could have been anticipated or not. 


History: En. Sec. 4330, Civ. C. 1895; ‘Instructions Based on This Section 
re-en. Sec. 6068, Rev. C. 1907; re-en. Sec. In an action by an inexperienced laun- 
8686, R. C. M. 1921. Cal. Civ. C. Sec. 3333. dry employee, who was injured while feed- 
Field Civ. C. Sec. 1860. ing a mangle, an instruction that, if she 
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was injured by defendants’ negligence, she 
was entitled to recover what would com- 
pensate for all damage “proximately 
caused by the negligence of defendants, 
whether such damage could be anticipated 
or not,’ was not objectionable for failing 
to specify by whom the damage need not 
be anticipated, where there was no show- 
ing in the record that defendants asked 
for any more definite declaration upon the 
subject. In the case of such an employee, 
the doctrine of assumption of risk has no 
application. Coleman v. Perry, 28 M 1, 8, 
72 P 42. See Coulter v. Union Laundry 
Co., 34 M 590, 603, 606, 87 P 973. 


In an action in conversion, the giving 
of an instruction submitting to the jury 
the measure of damages declared by this 
section is error, the rule thus established 
being inapplicable to such a case. Ferrat 
v. Adamson, 53 M 172, 181, 163 P 112. 


Where the facts are few and simple it 
is not error to give instructions contain- 
ing abstract statements of statutory law; 
therefore, in such a case, instructions giv- 
ing verbatim sections 8666, R. C. M. 1921, 
as to when exemplary damages may be 
allowed, and this section, on the measure 
of damages for the breach of an obliga- 
tion other than contract, may not be held 
erroneous. Johnson v. Horn, 86 M 314, 
321, 283 P 427. 


Operation in General 


In case a city maintains a nuisance, the 
measure of damages is declared by this 
section. to be the amount which will com- 
pensate the injured party for all the detri- 
ment proximately caused thereby. Murray 
v. City of Butte, 35 M 161, 169, 88 P 789. 

In an action to recover damages for 
false imprisonment, the court may prop- 
erly call the attention of the jury to the 
provisions of this section as to the measure 
of recovery. Kroeger v. Passmore, 36 M 
504, 510, 93 P 805. 

An action to recover the value of ore, 
alleged to have been mined from a vein 
owned by the plaintiff, and to have been 
converted by the defendant, is the same in 
legal effect as an action for the conversion 
of personal property; and, in view of this 
section and section 8689, the plaintiff, 
where he prevails, is entitled, as a matter 
of law, to interest on the value of the ore 
converted. Montana Min. Co. v. St. Louis 
M. & M. Co., 183 Fed. 51, 70. 


. Proximate Cause 


To enable the plaintiff, in an action for 
personal injuries, to recover damages, he 
must show that the negligence charged 
was a proximate cause of the injury. 
Therriault v. England, 43 M 376, 382, 116 
P<58T, 
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Question of Anticipation by Wrong-Doer 


In an action for damages, it is not 
necessary to show that the wrong-doer 
ought to have anticipated the particular 
injury which resulted; it is sufficient to 
show that he ought to have anticipated 
that some injury was likely to result as . 
the reasonable and natural consequence of 
his negligence. Mize v. Rocky Mountain 
Bell Tel. Co., 38 M 521, 532, 100 P 971. 
See Stewart v. Stone & Webster Eng. 
Corp., 44 M 160, 176, 119 P 568. 


What may be Considered in Estimating 
Damages 


In an action for personal injuries, the 
jury, in fixing the damages, may consider 
mental and physical suffering caused by 
the injury, wages plaintiff might have 
earned from the date of the injury to the 
date of the trial, and if the injuries were 
permanent, any loss by reason of the im- 
pairment of his capacity to earn money. 
Bourke v. Butte Electric & Power Co., 33 
M 267, 289, 83 P 470. 


Where a party injured through the main- 
tenance of a nuisance by a city has abated 
it at his own expense, after a refusal by 
the municipality to remedy the evil, the 
necessary outlay so incurred is a part of 
his detriment proximately caused by its 
maintenance, and recoverable as an ele- 
ment of his damages. Murray v. City of 
Butte, 35 M 161, 169, 88 P 789. 

Merely because the earning capacity of 
plaintiff, a farmer sixty-eight years old, 
who was injured by falling into an open 
cellarway, may have been so small as to 
be a negligible element in making up the 
estimate of the damages which he could 
recover, he was none the less entitled to 
compensation for the destruction of his 
capacity to pursue his established course 
of life, an element distinct from loss of | 
earning capacity. Montague yv. Hanson, 
38 M 376, 386, 99 P 1063. See Mullery 
v. Great Northern Ry. Co., 50 M 408, 426, 
148 P 323. 


If the engineer of a railway train sees 
a signal to stop, but fails to stop, for a 
sick passenger, the probable serious con- 
sequences to follow from missing the train 
may be considered as an element of dam- 
ages. Burles v. Oregon Short Line R. R. 
Co., 49 M 129, 133, 140 P 513. See Jones 
v. Shannon, 55 M 225, 234, 175 P 882. 

An instruction that if the evidence made 
it appear that plaintiff’s earning capacity 
had been impaired by reason of his in- 
juries, the jury should compensate him for 
such impairment, without stating a rule 
or guide for arriving at the amount to be 


_ awarded in that behalf, was faulty. Zanos 


v. Great Northern Ry. Co., 60 M 17, 22, 
198 P 138. 


1108 


Ch. 222 DAMAGES FOR WRONGS 8687-8689 


References 

Cited or applied as section 4330, Civil 
Code, in Thornton-Thomas Co. v. Brether- © 
ton, 32 M 80, 98, 80 P 10; as section 6068, 
Revised Codes, in Dunlavey v. Doggett, 
38 M 204, 207, 99 P 436; Rand v. Butte 
Electric Ry. Co., 40 M 398, 412, 107 P 


87; Clifton v. Willson, 47 M 305, 311, 132 
P 424; Chestnut v. Sales, 49 M 318, 324, 
141 P 986; Bush v. Chilcott, 64 M 346, 351, 
210 P 907; Hall v. Advance-Rumely 
Thresher Co., 65 M 566, 575, 212 P 290; 
Davenport v. Western Union Tel. Co., 91 M 
570, 579, 9 P 2d 172. 


8687. Wrongful occupation of real property. The detriment caused 
by the wrongful occupation of real property, in cases not embraced in 
sections 8688, 8694, and 8695 of this code, or provided in the Code of Civil 
Procedure, is deemed to be the value of the use of the property for the 
time of such occupation, not exceeding five years next preceding the com- 
mencement of the action or proceeding to enforce the right to damages, 


and the costs, if any, of recovering the possession. 


History: En. Sec. 4331, Civ. C. 1895; 
re-en. Sec. 6069, Rev. C. 1907; re-en. Sec. 
8687, R. C. M. 1921. Cal. Civ. C. Sec. 3334. 
Based on Field Civ. C. Sec. 1861. 


Operation and Effect 


In an action for the wrongful occupa- 
tion and detention of real property, the 
rental value thereof, during the time of 
such wrongful occupation, may be proved 
as an element of damages, under an alle- 
gation that the “reasonable value of the 
rents and profits for the use and occupa- 
tion of the premises” is a designated sum. 
Leyson v. Davenport, 38 M 62, 68, 98 P 
641. 

Where a tenant by sufferance planted, 
raised, and harvested crops, he is answer- 
able under this section for a sum equal at 
least to the value of the use and occupa- 
tion of the land during his wrongful pos- 
session of it. Power Mercantile Co. v. 
Moore Mercantile Co., 55 M 401, 412, 177 
P 406. 


8688. Wilful holding over. 


Since this section provides that the detri- 
ment caused by the wrongful occupation 
ot land is deemed to be the value of the 
use of the property for the time of such 
occupation, an action under it, and not one 
in conversion to recover a crop grown on 
land or its value, by a purchaser at fore- 
closure sale from a tenant alleged to have 
wrongfully refused to deliver possession 
on demand, is the proper remedy, the crop 
or its value including not only the value 
of the use of the land but also the value 
of the seed planted and the time and labor 
of him who plants and cultivates the land. 
Kester v. Amon et al., 81 M 1, 13, 14, 261 
P 288. 


References 


Cited or applied as section 6069, Revised 
Codes, in Dunlavey v. Doggett, 38 M 204, 
207, 99 P 436; Toole v. Weirick, 39 M 359, 
366, 102 P 590; Ferrat v. Adamson, 53 M 
172, 181, 163 P 112; Adams v. Durfee et 
al., 67 M 315, 318, 215 P 664. 


For wilfully holding over real property, 


by a person who entered upon the same, as guardian or trustee for an 
infant, or by right of an estate terminable with any life or lives, after the 
termination of the trust or particular estate, without the consent of the 
party immediately entitled after such termination, the measure of damages 
is the value of the profits received during such holding over. 


History: En. Sec. 4332, Civ. C. 1895; 
re-en. Sec. 6070, Rev. C. 1907; re-en. Sec. 
8688, R. C. M. 1921. Cal. Civ. C. Sec. 3335. 
Field Civ. C. Sec. 1862. ; 


References 

Cited or applied as section 6070, Revised 
Codes, in Ferrat v. Adamson, 53 M 172, 
181, 163. P 112; Kester v. Amon et al., 81 


M 1, 13, 261 P 288. 


8689. Conversion of personal property. The detriment caused by the 
wrongful conversion of personal property is presumed to be: 

1. The value of the property at the time of its conversion, with the 
interest from that time; or, where the action has been prosecuted with 
reasonable diligence, the highest market value of the property at any time 
between the conversion and the verdict, without interest, at the option of 
the injured party; and, 
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2. <A fair compensation for the time and money properly expended in 


pursuit of the property. 

History: En. Sec. 4333, Civ. C. 1895; 
re-en. Sec. 6071, Rev. C. 1907; re-en. Sec. 
8689, R. C. M. 1921. Cal. Civ. C. Sec. 3336. 
Field Civ. C. Sec. 1863. 


Duty to Elect 


The party injured must elect which of 
the two measures of damages provided by 
this section he will claim, and he may not 
be permitted to rely upon both in the same 
ease. Thornton-Thomas Co. v. Bretherton, 
32 M 80, 99, 80 P 10. 


The measure of damages applicable in 
an action brought by a partner to recover 
the value of his interest in the partner- 
ship property sold to a stranger by his 
copartner in violation of subdivision 3 of 
section 7998, is that fixed by this section 
as the reasonable value of the property at 
the date of the conversion, or the highest 
market value at any time between the 
conversion and the verdict. Doll v. Hen- 
nessy Mercantile Co., 33 M 80, 89, 81 P 
625. 

In an action for conversion plaintiff 
may elect to claim damages for the value 
of the chattel at the time of the alleged 
conversion, or its highest market value 
at any time between the conversion and 
the verdict, without interest (this section), 
but he may not claim both. Klind v. Val- 
ley County Bank of Hinsdale, 69 M 386, 
389, 222 P 439. 


Inequitableness or Unjustness Cannot 
Deprive Plaintiff of Right to Highest 
Market Value 


Where plaintiff in an action in conver- 
sion has brought himself within the rule 
requiring diligence in prosecuting the ac- 
tion (this section), the fact that the meas- 
ure of damages recoverable under it may 
be inequitable and unjust cannot deprive 
him of his right to recover the highest 
market value of the property at any 
time between the conversion and the ver- 
dict, at plaintiff’s option, which he might 
have obtained but for the wrongful act 
of defendant. State v. Broadwater Ele- 
vator Co. et al., 61 M 215, 228, 201 P 687. 


In General 


In an action in claim and delivery, 
where all the evidence of value of the 
property was directed to the date of seiz- 
ure, and it was not claimed it had any 
usable value, the damages for detention 
should have been limited to interest on 
the. amount recovered from the date of 
seizure to the time the verdict was 
returned. Webster v. Sherman, 33 M 448, 
459, 84 P 878. 

In an action for conversion, the plain- 
tiff is entitled to recover the value of per- 


sonal property, at the time of its conver- 
sion, with interest from the date of the 
conversion. De Celles v. Casey, 48 M 568, 
577, 1389 P 586. 

In an action in conversion, the measure 
of damages established by this section is 
controlling, unless special damages are 
pleaded and proved, in which event cor- 
rect practice requires an instruction so 
supplementing the measure pointed out by 
said section as to allow such additional 
damages as may be warranted by the cir- 
cumstances of the particular case. Ferrat 
vy. Adamson, 53 M 172, 181, 163 P 112. 


Instruction on Section 


An instruction on the measure of dam- 
ages based on the value of the grain at 
the time of the conversion, to-wit, when 
defendant refused to deliver it on de- 
mand, was proper under this section. 
O’Neill v. Montana Elevator Co., 65 M 
259, 264, 211 P 222; First Nat. Bank v. 
Perrine et al., 97 M 262, 270, 33 P 2d 997. 


Interest When 


Where plaintiff in an action for conver- 
sion elects to take the value of the prop- 
erty in money, he is entitled to its value 
as of the date of the conversion fixed in 
the complaint if established by the evi- 
dence, and to-legal interest thereon from 
that date, under this section. Sensiba v. 
Occident Elevator Co., 80 M 426, 430, 260 
Bae: 


Pleading of Damages When Converted 
Does Not Deprive Plaintiff of Highest 
Market Value 


Under this section, plaintiff in action 
for conversion does not, by pleading as 


‘his damages the value of property when 


converted, deprive himself of the right to 
insist upon damages according to the high- 
est market value of the property at any 
time between the conversion and the ver- 
dict, since he is not required to plead the 
rule of damages, but may in any appro- 
priate way, even by oral declaration in 
open court, announce his determination to 
demand the highest market value. Wil- 
liams v. Gray, 62 M 1, 8, 203 P 524. 


Value Means Market Value 


The measure of damages in an action 
for conversion is the value of the property 
at the time of its conversion (this section) 
and this usually means its market value. 
Durocher v. Myers, 84 M 225, 229, 274 
P 1062. 


What is the Detriment 

Under this section, the detriment 
caused by the conversion of another’s per- 
sonalty is presumed to be its value at the 
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time thereof, with interest from that time. 
Guthrie v. Holloran et al., 90 M 373, 380, 
3 P 2d 406. 


When Option as to Damages May be 
Exercised 


The giving of instructions authorizing 
the jury to award damages for the wrong- 
ful conversion of personal property under 
both the measures provided by this sec- 
tion, only one of which options could be 
taken advantage of by the injured party, 
was harmless error, where there was no 
evidence warrauting the assessment of 
damages in accordance with one of the 
standards, and there was no claim that 
the amount of the verdict was excessive, 
or that the evidence was insufficient to 
justify the verdict. Thornton-Thomas Co. 
v. Bretherton, 32 M 80, 99, 80 P 10. 


Where an action in conversion has been 
prosecuted with reasonable diligence, the 
plaintiff may exercise the option granted 
him by this section, of demanding the 
highest market value of the property at 
any time between the conversion and the 
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verdict, by giving notice, if he has not 
otherwise limited himself by his pleading, 


‘ at any time before the submission of the 


cause for verdict or decision. State v. 
Broadwater Elevator Co. et al., 61 M 215, 
228, 201 P 687. 

Plaintiff in an action in conversion may, 
by waiving interest, elect any date be- 
tween that of the conversion and the date 
of the trial on which to lay his damages. 
Klus v. Lamire, 71 M 445, 447, 230 P 364. 


References 


Cited or applied as section 4333, Civil 
Code, in Smith v. Caldwell, 22 M 331, 339, 
56 P 590; Harrington v. Stromberg- 
Mullins Co., 29 M 157, 160, 74 P 413; as 
section 6071, Revised Codes, in Dunlavey 
v. Doggett, 38 M 204, 208, 99 P 436; 
Chestnut v. Sales, 49 M 318, 324, 141 P 


986. 


Cited or applied as section 6071, Revised 
Codes, in Montana Min. Co. v. St. Louis 
M. & M. Co., 183 Fed. 51, 70; Swanberg 
v. Schaefer et al., 88 M 16, 21, 289 P 561; 
Continental Supply Co. v. White et al., 
92 M 254, 271, 12 P 2d 569. 


The presumption de- 


clared by the last section cannot be repelled, in favor of one whose 
possession was wrongful from the beginning, by his subsequent application 
of the property to the benefit of the owner, without his consent. 


History: En. Sec. 4334, Civ. C. 1895; 
re-en. Sec. 6072, Rev. C. 1907; re-en. Sec. 
8690, R. C. M. 1921. Cal. Civ. C. Sec. 3337. 
Field Civ. C. Sec. 1864. 


8691. Damages of lienor. 


References 


Cited or applied as section 4334, Civil 
Code, in Lutey. v. Clark, 31 M 45, 54, 77 
P 305, 84 P 73; Thornton-Thomas Co. v. 
Bretherton, 32 M 80, 98, 80 P 10. 


One having a mere lien on personal property 


cannot recover greater damages for its conversion, from one having a right 
thereto superior to his, after his lien is discharged, than the amount secured 
by the lien, and the compensation allowed by section 8689 for the loss of 
time and expenses. 


History: En. Sec. 4335, Civ. C. 1895; 
re-en. Sec. 6073, Rev. C. 1907; re-en. Sec. 
8691, R. C. M. 1921. Cal. Civ. C. Sec. 3338. 
Field Civ. C. Sec. 1865. 


References 

Cited or applied as section 6073, Revised 
Codes, in Ferrat v. Adamson, 53 M 172, 
TSP 163) Pee ie. 


8692. Seduction. 
cretion of the jury. 

History: En. Sec. 4336, Civ. C: 1895; 

re-en. Sec. 6074, Rev. C. 1907; re-en. Sec. 


8692, R. C. M. 1921. Cal. Civ. C. Sec. 3339. 
Field Civ. C. Sec. 1866. 


The damages for seduction rest in the sound dlis- 


References 


Cited or applied as section 6074, Revised 
Codes, in Ferrat v. Adamson, 53 M 172, 
pO a Sa Os 


8693. Injuries to animals. For wrongful injuries to animals, being 
subjects of property, committed wilfully or by gross negligence, in disre- 
gard of humanity, exemplary damages may be given. 

History: En. Sec. 4337, Civ. C. 1895; re-en. Sec. 6075, Rev. C. 1907; re-en. Sec. 8693, 
R. OC. M. 1921. Cal. Civ. C. Sec. 3340. Field Civ. C. Sec. 1867. 
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PENAL DAMAGES 


Section 8694. Failure to quit, after notice. 
; 8695. Tenant wilfully holding over. 
8696. Injuries to trees, etc. 
8697. Injuries inflicted in a duel. 
8698. Same. 


8694. Failure to quit, after notice. If any tenant gives notice of his 
intention to quit the premises, and does not deliver up the possession at 
the time specified in the notice, he must pay to the landlord treble rent 
during the time he continues in possession after such notice. 


History: En. Sec. 4350, Civ. C. 1895; References 
re-en. Sec. 6076, Rev. C. 1907; re-en. Sec. Kegter v. Amon et al., 81 M 1, 13, 261 P 
8694, R. C. M. 1921. Cal. Civ. C. Sec. 3344. 999 


8695. Tenant wilfully holding over. If any tenant, or any person in 
collusion with the tenant, holds over any lands or tenements after demand 
made and one month’s notice, in writing given, requiring the possession 
thereof, such person holding over must pay to the landlord treble rent 
during the time he continues in possession after such notice. 


History: En. Sec. 4351, Civ. C. 1895; References 
re-en. Sec. 6077, Rev. C. 1907; re-en. Sec. Kester v. Amon et al., 81 M 1, 13, 261 P 
8695, R. C. M. 1921. Cal. Civ. C. Sec. 3345. og Atte. 


8696. Injuries to trees, etc. For wrongful injuries to timber, trees, 
or underwood upon the land of another, or removal thereof, the measure of 
damage is three times such a sum as would compensate for the actual 
detriment, except where the trespass was casual and involuntary, or com- 
mitted under the belief that the land belonged to the trespasser, or where 
the wood was taken by the authority of highway officers for the purposes 
of a highway; in which cases the damages are a sum equal to the actual 
detriment. 

History: En. Sec. 4352, Civ. C. 1895; general verdict for plaintiff for $2,700, 
re-en. Sec. 6078, Rev. C. 1907; re-en. Sec. reasonably construed in view of the in- 
8696, R. C. M. 1921. Cal. Civ. C. Sec. 3346. struction of the court that under this 
Field Civ. C. Sec. 1871. section the jury could treble the damages 

Operation and Effect if the trespass was willful, held in effect 
a finding that the actual detriment sus- 
tained was $900 and that the jury trebled 
the damages in the belief that the trespass 


was wilful. Tripp v. Silver Dyke Min. Co., 
70 M120, 128, 224 P 272. 


In an action for trespass brought under 
this section to recover for timber wrong- 
fully cut from a mining claim, where the 
evidence was sufficient to sustain a find- 
ing for $900 actual damages sustained, a 


8697. Injuries inflicted in a duel. If any person slays or permanently 
disables another person in a duel in this state, the slayer must provide 
for the maintenance of the widow or wife of the person slain or permanently 
disabled, and for the minor children, in such manner and at such cost, either 
by aggregate compensation in damages to each, or by a monthly, quarterly, 
or annual allowance, to be determined by the court. 


History: En. Sec. 4353, Civ. C. 1895; re-en. Sec. 6079, Rev. C. 1907; re-en. Sec. 8697, 
R. C. M. 1921. Cal. Civ. C. Sec. 3347. 
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8699, 8700 
8698. Same. If any person slays or disables another person in a duel 
in this state, the slayer is liable for and must pay all debts of the person 
slain or permanently disabled. . 
History: En. Sec. 4354, Civ. C. 1895; re-en. Sec. 6080, Rev. C. 1907; re-en. Sec. 8698, 
R. C. M. 1921. Cal. Civ. C. Sec. 3348. 
CHAPTER 224 
COMPENSATORY RELIEF—GENERAL PROVISIONS 


Section 8699. Value—how estimated in favor of seller. 


8700. Value—how estimated in favor of buyer. 

8701. Property of peculiar value. 

8702. Value of thing in action. 

8703. Damages allowed in this chapter, exclusive of others. 
8704. Limitation of damages. 

8705. Damages to be reasonable. 

8706. Nominal damages. 


8699. Value—how estimated in favor of seller. In estimating damages, 
the value of property to the seller thereof is deemed to be the price which 
he could have obtained therefor in the market nearest to the place at 
which it should have been accepted by the buyer, and at such time after 
the breach of the contract as would have sufficed, with reasonable diligence, 
for the seller to effect a resale. 


History: En. Sec. 4360, Civ. C. 1895; 
re-en. Sec. 6081, Rev. C. 1907; re-en. Sec. 
8699, R. C. M. 1921. Cal. Civ. C. Sec. 3353. 
Field Civ. C. Sec. 1872. 


Operation and Effect 


Where, after the breach of an agreement 
to purchase certain shares of stock from 
plaintiff brokers, under the terms of which 
defendants were bound to receive and pay 
for the same within a stipulated number 
of days, at which time title should pass, 


8700. Value—how estimated in favor of buyer. 


plaintiffs sold the stock in open market at 
the best available price, the measure of 
damages was the difference between the 
price fixed in the contract and the value 
of the shares to the seller. Welch v. Nichols, 
41 M 4385, 441, 110 P 89. See Raiche v. 
Morrison, 47 M 127, 132, 130 P 1074. 

The admission of proof showing a price 
received for cattle at a market other than 
at the market nearest the place of delivery 
under the contract is error. Church v. 
Zywert, 58 M 102, 107, 190 P 291. 


In estimating damages, 


except as provided by the next two sections, the value of property to a 
buyer or owner thereof, deprived of its possession, is deemed to be the price 
at which he might have bought an equivalent thing in the market nearest 
to the place where the property ought to have been put into his possession, 
and at such time after the breach of duty upon which his right to damages 
is founded as would suffice, with reasonable diligence, for him to make 


such a purchase. 


History: En. Sec. 4361, Civ. C. 1895; 
re-en. Sec. 6082, Rev. C. 1907; re-en. Sec. 
8700, R. C. M. 1921. Cal. Civ. C. Sec. 3354. 
Field Civ. C. Sec. 1873. 


Operation and Effect 


Under Section 8674, R. CO. M. 1921, and 
this section, evidence that the market price 
of the hay purchased by plaintiff, at time 
and place of delivery, was in excess of the 
contract price was sufficient to entitle it 
to substantial damages for defendant’s 
failure to deliver it, even though plaintiff’s 
evidence did not show that it suffered 
actual damages by having to go into the 
open market and purchase hay to fill its 


own contracts or supply its own needs. 
Sturm & Drake v. Roberts Elevator Co., 
60 M 239, 198 P 545. 

The measure of damages for breach of 
warranty of title to a brick building 
sold as personal property and situated on 
land owned by a third person is that 
set forth in section 8678, R. C. M. 1921, 
and this section, including the element of 
cost of removal, if removal was necessary, 
etc. Lewis v. Lambros, 65 M 366, 369, 
rg Rad mame at bk 


References 


Whitelaw v. Vallance et al., 60 M 172, 
176, 198 P 449. 
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8701-8706 SPECIFIC RELIBE — * Ch. 224, 225 


8701. Property of peculiar value. Where a certain property has a 
peculiar value to a person recovering damages for deprivation thereof, or 
injury thereto, that may be deemed to be its value against one who had 
notice thereof before incurring a liability to damages in respect thereof, 
or against a wilful wrong-doer. 


History: En. Sec. 4362, Civ. C. 1895; re-en. Sec. 6083, Rev. C. 1907; re-en. Sec. 8701, 
R. C. M. 1921. Cal: Civ. C. Sec. 3355. Field Civ. C. Sec. 1874. 


8702. Value of thing in action. For the purpose of estimating damages, 
the value of an instrument in writing is presumed to be equal to that of the 
property to which it entitles the owner. 


History: En. Sec. 4363, Civ. C. 1895; re-en. Sec. 6084, Rev. C. 1907; re-en. Sec. 8702, 
R. C. M. 1921. Cal. Civ. C. Sec. 3356. Based on Field Civ. C. Sec. 1875. 


8703. Damages allowed in this chapter, exclusive of others. The dam- 
ages prescribed by this chapter are exclusive of exemplary damages and 
interest, except where those are expressly mentioned. 


History: En. Sec. 4364, Civ. C. 1895; re-en. Sec. 6085, Rev. C. 1907; re-en. Sec. 8703, 
R. C. M. 1921. Cal. Civ. C. Sec. 3357. Field Civ. C. Sec. 1876, 


8704. Limitation of damages. Notwithstanding the provisions of this 
chapter, no person can recover a greater amount in damages for the breach 
of an obligation than he could have gained by the full performance thereof 
on both sides, except in the cases specified in the chapters on exemplary 
damages, penal damages, and in sections 8685, 8692, and 86938. 

History: En. Sec. 4365, Civ. C. 1895; References 


re-en. Sec. 6086, Rev. C. 1907; re-en. Sec. Cited or applied as section 6086, Revised 

8704, R. C. M. 1921. Cal. Civ. C. Sec. 3358. Codes, in Clifton v. Willson, 47 M 305, 310, 

Field Civ. C. Sec. 1877. 132 P 424; State v. Broadwater Elevator 
Co. et al., 61 M 215, 230, 201 P 687; Bor- 
geas v. Oregon etc. R. R. Co. et al., 73 M 
407, 423, 236 P 1069. 


8705. Damages to be reasonable. Damages must, in all cases, be rea- 
sonable, and where an obligation of any kind appears to create a right to 
unconscionable and grossly oppressive damages, contrary to substantial 
justice, no more than reasonable damages can be recovered. 


History: En. Sec. 4366, Civ. C. 1895; References 
re-en. Sec. 6087, Rev. C. 1907; re-en. Sec. 
8705, R. C. M. 1921. Cal. Civ. C. Sec. 3359. 
Field Civ. C. Sec. 1878. 


State v. Broadwater Elevator Co. et al., 
61 M 215, 231, 201 P 687. 


8706. Nominal damages. When a breach of duty has caused no appre- 


ciable detriment to the party affected, he may yet recover nominal damages. 
History: En. Sec. 4367, Civ. C. 1895; re-en. Sec. 6088, Rev. C. 1907; re-en. Sec. 8706, 
R. C. M. 1921. Cal. Civ. C. Sec. 3360. Field Civ. C. Sec. 1879. 


CHAPTER 225 
SPECIFIC RELIEF—POSSESSION OF PROPERTY 


Section 8707. Specific relief, ete—when allowed. 
8708. Specific relief—how given. 
8709. Preventive relief—how given. 
_ 8710. Not to enforce penalty, ete. 
8711. Judgment for possession or title to real property. 
8712. Judgment for delivery of personal property. 
8713. When holder may be compelled to deliver. 
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8707. Specific relief, etc—when allowed. Specific or preventive relief 
may be given in the cases specified .in sections 8708 to 8737 of this code, 
and in no others. 


History: En. Sec. 4380, Civ. C. 1895; re-en. Sec. 6089, Rev. C. 1907; re-en. Sec. 8707, 
R. C. M. 1921. Cal. Civ. C. Sec. 3366. Field Civ. C. Sec. 1880. 


8708. Specific relief—how given. Specific relief is given: 
1. By taking possession of a thing, and delivering it to a claimant; 
2. By compelling the party himself to do that which ought to be 
done; or, 
3. By declaring and determining the rights of parties, otherwise than 
by an award of damages. 
History: En. Sec. 4381, Civ. C. 1895; re-en. Sec. 6090, Rev. C. 1907; re-en. Sec. 8708, 
R. C. M. 1921. Cal. Civ. C. Sec. 3367. Field Civ. C. Sec. 1881. 
8709. Preventive relief—how given. Preventive relief is given by 
prohibiting a party from doing that which ought not to be done. 
History: En. Sec. 4382, Civ. C. 1895; re-en. Sec. 6091, Rev. C. 1907; re-en. Sec. 8709, 
R. C. M. 1921. Cal. Civ. C. Sec. 3368. Field Civ. C. Sec. -1882. 


8710. Not to enforce penalty, etc. Neither specific nor preventive 


relief can be granted to enforce a penal law, except in a case of nuisance, 


nor to enforce the penalty or forfeiture in any case. 


History: En. Sec. 4383, Civ. C. 1895; Operation and Effect 
re-en. Sec. 6092, Rev. C. 1907; re-en. Sec. Injunction is an equitable remedy, and 
Field Civ. C. Sec. 1883. take no part in the administration of the 


criminal law and may not enjoin either 

the commission of crimes or their prosecu- 

tion and punishment. State ex rel. Stewart 

v. District Court, 77 M 361, 370, 251 P 137. 

8711. Judgment for possession or title to real property. A person 

entitled to specific real property, by reason either of a perfected title, or 

of a claim to title which ought to be perfected, may recover the same in 

the manner prescribed by the Code of Civil Procedure, either by a judgment 

for its possession, to be executed by the sheriff, or by a judgment 

requiring the other party to perfect the title, and to deliver possession of 
the property. 

History: En. Sec. 4390, Civ. C. 1895; References 


re-en. Sec. 6093, Rev. C. 1907; re-en. Sec. - 
8711, R. C. M..1921. Cal. Civ. ©. Sec. 3375. rt v. Johnson, 82 M 338, 348, 267 


Field Civ. C. Sec. 1884. 


8712. Judgment for delivery of personal property. A person entitled | 


to the immediate possession of specific personal property may recover the 
same in the manner provided by the Code of Civil Procedure. 
History: En. Sec. 4400, Civ. C. 1895; References 

re-en. Sec. 6094, Rev. C. 1907; re-en. Sec. : ; 
8712, R. C. M. 1921. Cal. Civ. C. Sec. 3379. cra ae v. Tullock, 84 M 601, 606, 
Field Civ. C. Sec. 1885. : 

8713. When holder may be compelled to deliver. Any person having 
the possession or control of a particular article of personal property, of 
which he is not the owner, may be compelled specifically to deliver it to 
the person entitled to its immediate possession. 
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8710 
118 P.(2d) 154 


8710 
185 P. (2) 506 


ii: 6 
3 F.R.D. 139 - 


S743 
| 3 F.R.D, 139 


8714 

subsec. 2 | 
179 P. (2) 543. 
8714 
subsec. 3 | 
179 P. (2) 543 


3715 | 
73 P (2d) 547 | 
... Mont. ......- 


8714, 8715 


History: En. Sec. 4401, Civ. C. 1895; 
re-en. Sec. 6095, Rev. C. 1907; re-en. Sec. 
8713, R. C. M. 1921. Cal. Civ. C. Sec. 3380. 


Based on Field Civ. C. Sec. 1886. 


SPECIFIC RELIEF 


Ch. 225, 226 


References 

Stiemke v. Jankovich et al., 68 M 60, 
63, 217 P 650; Kramlich v. Tullock, 84 M 
601, 606, 277 P 411. 


CHAPTER 226 
SPECIFIC RELIEF—PERFORMANCE OF OBLIGATIONS 


Section 8714. In what cases compelled. 


Contract signed by one party only, may be enforced by others. 


8715. Remedy mutual. 

8716. No remedy unless mutual. 

8717. Distinction between real and personal property. 

8718. 

8719.. Liquidation of damages not a bar to specific performance. 
8720. What cannot be specifically enforced. 

8721. What parties cannot be compelled to perform. 

8722. What parties cannot have specific performance in their favor. 
8723. Specific performance not required when oppressive. 

8724, Agreement to sell property by one who has no title. 
8725. 


Relief against parties claiming under the person bound to perform. 


8714. In what cases compelled. Except as otherwise provided in 
sections 8708 to 8737, the specific performance of an obligation may be 


compelled : 


1. When the act to be done is in the performance, wholly or partly, 


of an express trust; 


2. When the act to be done is such that pecuniary compensation for 
its non-performance would not afford adequate relief; 

3. When it would be extremely difficult to ascertain the actual damage 
caused by the non-performance of the act to be done; or, 

4. When it has been expressly agreed, in writing, between the parties 
to the contract, that specific performance thereof may be required by 
either party, or that damages shall not be considered adequate relief. 


History: En. Sec. 4410, Civ. C. 1895; 
re-en. Sec. 6096, Rev. C. 1907; re-en. Sec. 
8714, R. C. M. 1921. Cal. Civ. C. Sec. 3384. 
Field Civ. C. Sec. 1887. 

Operation and Effect 


Where complaint alleged breach of a 


contract to convey land described therein, ~ 


it was sufficient to raise the presumption 
that pecuniary compensation would not 
afford adequate relief, within subdivision 
2 of this section, though there was no 


8715. Remedy mutual. 


allegation of special circumstances show- 
ing that plaintiff had no adequate remedy 
at law. Christiansen v. Aldrich, 30 M 446, 
450, 76 P 1007. 


The objection that a contract in suit 
is invalid under the statute of frauds is 
waived where the point that the contract, 
to be enforceable, must be in writing, 
was not raised either in the pleadings or 
by objection to the introduction of evi- 
dence. Alley v. Peeso, 88 M 1, 7, 290 P 238. 


When either of the parties to an obligation 


is entitled to a specific performance thereof, according to the provisions of 
the last section, the other party is also entitled to it, though not within 


those provisions. 


History: En. Sec. 4411, Civ. C. 1895; 
re-en. Sec. 6097, Rev. C. 1907; re-en. Sec. 
8715, R. C. M. 1921. Cal. Civ. C. Sec. 
3385. Field Civ. C. Sec. 1888. : 


Operation and Effect 


Under this section, when either of the 
parties to an obligation is entitled to spe- 
cific performance, the other party is also 
entitled to it, the remedy being mutual. 
Saint et al. v. Beal, 66 M 292, 295, 213 
P 248, 


Id. Held, under this section, that the 
vendor of land under a contract giving 
him the privilege to declare all of the 
deferred payments immediately due upon 
failure to make any one of them, may 
maintain an action against the vendee to 
compel specific performance of the con- 
tract on his part by paying the balance of 
the purchase price. 

References 


Kofoed v. Bray, 69 M 78, 83, 220 P 532. 
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8716. No remedy unless mutual. 


PERFORMANCE OF OBLIGATIONS 


8716-8719 


Neither party to any obligation can 


5716 oe) 
53 P (2d) 547 


be compelled specifically to perform it, unless the other party thereto has °...Mont. ...... 
performed, or is compellable specifically to perform, everything to which 334'P. (2a) 699 
the former is entitled under the same obligation, either completely, or 
nearly so, together with full compensation for any want of entire per- 


formance. 


History: En. Sec. 4412, Civ. C. 1895; 
re-en. Sec. 6098, Rev. C. 1907; re-en. Sec. 
8716, R. C. M. 1921. Cal. Civ. C. Sec. 3386. 
Field Civ. C. Sec. 1889. 


Operation and Effect 


Where a party seeking specific perform- 
ance of an agreement for an exchange of 
land tendered a deed and offered to do 
equity, the remedy became mutual, the 
fact that when the agreement was made 
the element of mutuality may have been 
absent then becoming immaterial. Hogan 
v. Thrasher, 72 M 318, 329, 233 P 607. 

As a general rule of equity, a contract 


will not be specifically enforced unless 
there is mutuality of obligation and rem- 
edy, i. e., where one of the parties is not 
bound by the contract, he cannot call upon 
the court to compel specific performance 
by the other party, which rule is substan- 
tially embodied in this section. Temple- 
ton v. Williard et al., 83 M 317, 321, 272 
P 522. 

References 

Cited. or applied as section 4412, Civil 
Code, in Finlen v. Heinze, 32 M 354, 386, 
80 P 918; Kofoed v. Bray, 69 M 78, 83, 
220 P 532. 


8717. Distinction between real and personal property. It is to be 
presumed that the breach of an agreement to transfer real property cannot 
be adequately relieved by pecuniary compensation, and that the breach of 
an agreement to transfer personal property can be thus relieved. 


History: En. Sec. 4413, Civ. C. 1895; 
re-en. Sec. 6099, Rev. C. 1907; re-en. Sec. 
8717, R. C. M. 1921. Cal. Civ. C. Sec. 3387. 
Field Civ. C. Sec. 1890. 


Operation and Effect 


In an action for the specific perform- 
ance of a contract for the sale of lands, it 
is not necessary for the complaint. to 
allege that the plaintiff has no complete 
or adequate remedy at law in damages. 
Ide v. Leiser, 10 M 5, 15, 24 P 695; Chris- 
tiansen v. Aldrich, 30 M 446, 451, 76 P 
1007; Lowery v. Cole, 47 M 64, 68, 130 P 
410. 

Id. It is not necessary, in an action for 
the specific performance of a contract for 
the sale of real property, for the plaintiff, 
asking for a preliminary injunction, to 


allege that he has no adequate remedy at 
law; when it appears that the defendant 
has refused to comply with his contract, 
the presumption attaches that the plaintiff 
has suffered detriment, which is irrepa- 
rable in an action for damages; he is, there- 
fore, prima facie entitled to invoke the 
aid of equity to obtain equitable relief, 
namely, the performance of the contract. 

Under this section, it is presumed that 
the breach of an agreement to sell or 
exchange land cannot be adequately com- 
pensated in damages, and where the court 
on ample evidence found that plaintiff in 
his action for specific performance could 
not be made whole by damages, the con- 
tention that specific performance should 
not have been decreed has no merit. Ho- 
gan v. Thrasher, 72 M 318, 329, 233 P 607. 


8718. Contract signed by one party only, may be enforced by others. 


A party who has signed a written contract may be compelled specifically 
to perform it, though the other party has not signed it, if the latter has 
performed, or offers to perform it on his part, and the case is otherwise 
proper for enforcing specific performance. 


History: En. Sec. 4414, Civ. C. 1895; re-en. Sec. 6100, Rev. C. 1907; re-en. Sec. 8718, 
R. C. M. 1921. Cal. Civ. C. Sec. 3388. Field Civ. C. Sec. 1891. 


8719. Liquidation of damages not a bar to specific performance. A 
contract otherwise proper to be specifically enforced may be thus enforced, 
though a penalty is imposed, or the damages are liquidated for its breach, 
and the party in default is willing to pay the same. 

History: En. Sec. 4415, Civ. C. 1895; re-en. Sec. 6101, Rev. C. 1907; re-en. Sec. 8719, 
R. C. M. 1921. Cal. Civ. C. Sec. 3389. Field Civ. C. Sec. 1892. 
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8717 
(179 P. (2) 544 


8720, 8721 
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8720. What cannot be specifically enforced. The following obligations 


eannot be specifically enforced: 


1. An obligation to render personal service, or to employ another 


therein ; 


2. en agreement to marry or live with another ; 

3. An agreement to submit a controversy to arbitration ; . 
4, An agreement to perform an act which the party has not power 
to perform lawfully when required to do so; 

5. An agreement to procure the act or consent of the wife of the 
contracting party, or of any other third person; or, 

6. An agreement, the terms of which are not sufficiently certain to 
make the precise act which is to be done clearly ascertainable. 


History: En. Sec. 4416, Civ. C. 1895; 
re-en. Sec. 6102, Rev. C. 1907; re-en. Sec. 
8720, R. C. M. 1921. Cal. Civ. C. Bee. 3390. 
Field Civ. C. Sec. 1893. 


Operation and Effect 


An agreement to enter into an agreement 
upon terms to be afterward settled be- 
tween the parties cannot, as a general 
rule, be enforced. Long v. Needham, 37 
M 408, 423, 96 P 731; Monahan v. Allen, 
47 M 75, 80, 130 P 768; Livingston Water- 
Works v. City of Livingston, 53 M 1, 10. 

A writing acknowledging receipt of a 
sum of money in part payment “for ranch 
of 200 acres (describing it by section, 


township and range), water rights of lo- 
cated 1869 and 1871. If not as I say and 
represent the money to be returned,” in- 
tended by the parties as the basis for 
future negotiations and superseded by a 
formal deed executed a few days later, 
held incapable of specific performance be- 
cause too indefinite and lacking in mu- 
tuality. Kofoed v. Bray, 69 M 78, 83, 
220 P 532. 

References 

Cited or applied as section 6102, Revised 
Codes, in In re Grogan’s Estate, 38 M 540, 
542, 100 P 1044; Sanger v. Huguenel et al., 
65 M 236, 248, 211 P 349. 


8721. What parties cannot be compelled to perform. Specific perform- 
ance cannot be enforced against a party to a contract in any of the following 


CaSes : 


1. If he has not received an adequate consideration for the contract; 

2. If itis not, as to him, just and reasonable; 

3. If his assent was obtained by the misrepresentations, concealment, 
circumvention, or unfair practices of any party to whom performance 
would become due under the contract, or by any promise of such party 
which has not been substantially fulfilled; or, 

4. If his assent was given under the influence of mistake, misappre- 


hension, or surprise, except that where the contract provides for com- 
pensation in case of mistake, a mistake within the scope of such provision 
may be compensated for, and the contract specifically enforced in other 


respects, if proper to be so enforced. 

History: En. Sec. 4417, Civ. C. 1895; 
re-en. Sec. 6103, Rev. C. 1907; re-en. Sec. 
8721, R. C. M. 1921. Cal. Civ. C. Sec. 3391. 
Field Civ. C. Sec. 1894. 


Consideration 


A party seeking specific performance of 
a contract is required to set forth the con- 
sideration therefor, and the burden of 
proof that such consideration is inade- 
quate is on the party resisting specific 
performance. Finlen v. Heinze, 28 M 548, 
563, 73 P 123. 

Where complainant’s entry on defend- 
ant’s land for the purpose of locating a 


mining claim was wholly ineffectual as 
against defendant for that purpose, a con- 
tract by which complainants agreed to 
transfer to defendant an undivided one- 
third interest in the lead or lode, in con- 
sideration of defendant’s transfer to 
plaintiffs of an undivided two-thirds inter- 
est therein, together with the necessary 
amount of real estate covered by the loca- 
tion, etc., in settlement of the rights of 
the parties without litigation, was not 
based on a sufficient consideration to sup- 
port a suit for specific performance under 
subdivision 1 of this section. Traphagen 
v. Kirk, 30 M 562, 574, 77 P 58. 
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Defenses to Specific Performance 
The evident meaning of this section is 


that any one of these subdivisions fur- ° 


nishes a defense to an action for specific 
performance. In other words, when spe- 
cific performance is sought against a 
party, he may interpose any one of the 
defenses named above, and if he can main- 
tain it, he defeats the action. The burden 
of proof as to such defense is upon him 
who asserts it. Finlen v. Heinze, 28 M 548, 
563, 73 P 123; In re Grogan’s Hstate, 38 
M 540, 542, 100 P 1044. 


Just and Reasonable 

In an action for specific performance of 
a eontract of sale made by a receiver 
appointed in a mortgage foreclosure, the 
court must look to the real parties in inter- 


PERFORMANCE OF OBLIGATIONS 


8722-8725 


not just and reasonable, or if performance 
would operate more harshly upon the 
parties than its refusal would upon the 
plaintiff seeking performance. Interior 
Securities Co. v. Campbell, 55 M 459, 469, 
178 P 582. 


Negative 
Avoided 


All the negative statements in this sec- 
tion need not be avoided in a petition to 
compel an executor or administrator to 
convey, under section 10268. In re Gro- 
gan’s Estate, 38 M 540, 542, 100 P 1044. 


References 


Statements Need Not Be 


Cited or applied as section 6103, Revised 
Codes, in Babcock v. Engel, 58 M 597, 604, 


194 P 137; Saint et al. v. Beal, 66 M 292, 


est and refuse relief if the contract was 297, 213 P 248. 


8722. What parties cannot have specific performance in their favor.%722 


Specific performance cannot be enforced in favor of a party who has not 
fully and fairly performed all the conditions precedent on his part to the 
obligation of the other party, except where his failure to perform is only 
partial, and either entirely immaterial, or capable of being fully compen- 
sated; in which case specific performance may be compelled, upon full 
compensation being made for the default. 


History: En. Sec. 4418, Civ. C. 1895; re-en. Sec. 6104, Rev. C. 1907; re-en. Sec. 8722, 
R. C. M. 1921. Cal. Civ. C. Sec. 3392. Field Civ. C. Sec. 1895. 


8723. Specific performance not required when oppressive. Specific 
performance cannot be compelled when it would operate more harshly 
upon the party required to perform than its refusal would operate upon 
the party seeking it. 

History: En. Sec. 4419, Civ. C. 1895; 
re-en. Sec. 6105, Rev. C. 1907; re-en. Sec. 


8723, R. C. M. 1921. Field Civ. C. Sec. 
1896. 


References 


Cited or applied as section 6105, Revised 
Codes, in Interior Securities Co. v. Camp- 
bell, 55 M 459, 469, 178 P 582. 


8724. Agreement to sell property by one who has no title. An agree- 


ment for the sale of property cannot be specifically enforced in favor of . 


a seller who cannot give to the buyer a title free from reasonable doubt. 


History: En. Sec. 4420, Civ. C. 1895; 
re-en. Sec. 6106, Rev. C 1907; re-en. Sec. 
8724, R. C. M. 1921. Cal. Civ. C. Sec. 3394. 
Field Civ. C. Sec. 1897. 


References 


Cited or applied as section 6106, Revised 
Codes, in Milwaukee Land Co. v. Ruesink, 
50 M 489, 504, 148 P 396. 


8725. Relief against parties claiming under the person bound to perform. 
Whenever an obligation in respect to real property would be specifically 
enforced against a particular person, it may be in like manner enforced 
against any other person claiming under him by a title created subsequently 
to the obligation, except a purchaser or encumbrancer in good faith and 
for value, and except, also, that any such person may exonerate himself 
by conveying all his estate to the person entitled to enforce the obligation. 

History: En. Sec, 4421, Civ. C. 1895; re-en. Sec. 6107, Rev. C. 1907; re-en. Sec. 8725, 
R. C. M. 1921. Cal. Civ. C. Sec. 3395. Field Civ. C. Sec. 1898. 
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124 P.(2d) 699 
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CHAPTER 227 
SPECIFIC RELIEF—REVISION AND RESCISSION OF CONTRACTS 


Section 8726. 


When contract may be revised. 


8727. Presumption as to intent of parties. 
8728. Principles of revision. 

8729. Enforcement of revised contract. 
8730. When rescission may be adjudged. 
8731. Rescission for mistake. 

8732. 


Court may require party rescinding to do equity. 


8726. When contract may be revised. When, through fraud or a 
mutual mistake of the parties, or a mistake of one party, which the other 
at the time knew or suspected, a written contract does not truly express 
the intention of the parties, it may be revised on the application of a party 
aggrieved, so as to express that intention, so far as it can be done without 
prejudice to rights acquired by third persons, in good faith and for value. 


History: En. Sec 44380, Civ. C. 1895; 
re-en. Sec. 6108, Rev. C. 1907; re-en. Sec. 
8726, R. C. M. 1921. Cal. Civ. C. Sec. 3399. 
Field Civ. C. Sec. 1899. 


Burden of Proof 


The party who seeks to revise or reform 
a written instrument on the ground of a 
mutual mistake of the parties, has the 
burden of establishing such mistake by 
clear, convincing and satisfactory evidence 
if he would overcome the presumption that 
the writing contains their final agree- 
ment and expresses their real purpose and 
intent. August.v. Burns, 79 M 198, 218, 
255 P 737. 


Effect of Negligence on Reformation 


The mere fact that a party seeking a 
reformation of an instrument on the ground 
of mistake may himself have been negli- 
gent is not a ground for refusing relief; 
but if the negligence is excusable, as where 
plaintiff is an old man and not accustomed 
to transact business and defendant a much 
younger man of extensive business ex- 
perience, relief will be granted when, in 
view of all the circumstances, to deny it 


‘would permit plaintiff to suffer a gross 
Ayers: . 


wrong at the hands of defendant. 
v. Buswell, 73 M 518, 528, 238 P 591. 

Under this section, authorizing the ref- 
ormation of a contract when through 
mutual mistake it does not truly express 
the intention of the parties, the court 
in a mortgage foreclosure suit properly 
excluded one of a number of lots de- 
scribed by number, where it was apparent 
that the mortgagor did not intend to in- 
clude it and the attorney of the mortgagee 
who drew it, in following the descriptions 
given in another mortgage, inadvertently 
added the number of the lot excluded, the 
circumstances having been such as to ex- 
cuse the negligence of the mortgagor in 
failing to read the mortgage before sign- 
ing it. First State Bank v. Ae aes 
et al., 83 M 68, 82, 271 P 695. 


Every mistake for which an instrument 
may be reformed involves the idea of neg- 
ligence in greater or less degree, and if 
the negligence in failing to read the instru- 
ment is excusable under the circumstances, 
as where the person charged with negli- 
gence was of foreign extraction unable to 


‘read English well, and no rights of inno- 


cent third persons are involved, reforma- 
tion may be had. Bitter Root Creamery 
Co. v. Muntzer et al., 90 M 77, 87 et seq., 
300 P 251. 


Essentials for Reformation 


In an action to reform a contract, the 
complaint should allege some mistake in 
the making of the contract, or some mis- 
take or inadvertence in reducing its terms. 
to writing. Gaffney Mercantile Co. v. 
Hopkins, 21 M 13, 16, 52 P 561. 

To warrant reformation of a written in- 
strument for mistake, it must appear that 
the parties agreed upon a certain contract; 
that they executed it; that the contract 
executed was not the one agreed upon; 
that the variance occurred by mistake; in 
what the mistake consisted, and that it 
was mutual. Thielbar Realties, Ine., v. 
Insurance Co., 91 M 525, 530, 9 P 2d 469. 


Extent of Remedy 


The purpose of the equity of reforma- 
tion is not to make a new agreement, but 
to establish and perpetuate the true one, 
and courts cannot insert a provision which 
was omitted with the consent of the party 
asking reformation, although such consent 
was given in reliance on an oral promise 
of the other party that the omission should 
not make any difference. Comerford v. 
United States F. & G. Co., 59 M 243, 259, 
196 P 984. 

Id. Reformation of an instrument will 
not be decreed on the ground of mistake 
unless the real intent of the parties is 


satisfactorily shown and the party seeking 


the relief was free from culpable negli- 
gence. 
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If a party claims that a written contract 
does not correctly state the true terms of 


the agreement, he must have it reformed . 


and recover on it as reformed, if at all; 
but he cannot recover on an oral pre- 
ceding agreement differing from _ that 
which was reduced to writing. Biering 
et al. v. Ringling, 78 M 145, 155, 252 
P 872. 


This section provides for the reforma- 
tion of instruments on the ground of the 
mutual mistake of the parties. Section 
7531, R. C. M. 1921, declares that when 
through mistake a written contract fails 
to express the real intention of the par- 
ties, such intention is to be regarded and 
the erroneous part of the writing disre- 
garded. Held, in an action of the charac- 
ter of the above, that in the nature of 
things a voluntary conveyance is unilat- 
eral and, therefore, lacks in mutuality, but 
that a court of equity under its inherent 
power and section 7531, above, may grant 
reformation of a deed evidencing such a 
conveyance even though the mistake was 
not mutual. Laundreville v. Mero et al., 
86 M 43, 55, 281 P 749. 


Judgment Lien Acquired After Execu- 
tion of Mortgage No Bar to Reformation 


The lien of a judgment is a general one 
and must yield to all prior equitable titles 
in others; hence such a lien acquired be- 
tween the date of the execution of a mort- 
gage and the bringing of an action to 
reform the instrument and foreclose it as 
reformed does not stand in the way of 
granting such relief. Clack v. Clack et al., 
98 M 552, 567, 41 P 2d 32. 


Not Exclusive Remedy 


Neither the remedy afforded by section 
7565, R. C. M. 1921, giving a party to a 
contract the right to rescind on the ground 
of fraud, among others, nor that granted 
by this section, under which he may have 
the contract reformed on the same ground, 
is exclusive, each being independent of 
the other; hence the defrauded party may 
elect to pursue either remedy. Campana 
v. Dobry, 69 M 240, 243, 244, 221 P 540. 


Reformation Does Not Lie for Unilateral 
Mistake 


Where a mistake in an instrument was 
unilateral, i. e., made only by one party 
to it, and not mutual, nor one which the 
other party by it knew or suspected, ref- 
ormation did not lie. Comerford v. United 
States F. & G. Co., 59 M 243, 259, 196 P 
984. 


When Reformation Lies for Mutual Mis- 
take 


Before equity will intervene to correct 
an alleged mutual mistake in a written 
instrument, the evidence of the mistake 
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must be clear, convincing and satisfactory. 
Humble v, St. John et al., 72 M 519, 522, 
234 P 475. 


Where reformation of a fire insurance 
policy was sought on the ground of a 
mutual mistake on the part of the insured 
and the agent of the insurer relative to 
the answer to the question in the applica- 
tion whether the building insured stood 
upon ground not owned by the insured, 
the evidence showing that plaintiff was 
unable to read the English language and 
that he advised the agent that he did not 
own the land but was assured that the 
policy “was all right,” held that there was 
a sufficient showing that the mistake was 
mutual, within the meaning of this sec- 
tion. Krpan v. Central Federal Fire Ins. 
Co., 87 M 345, 351, 287 P 217. 


The rule declared by this section, that 
a written contract which through mutual 
mistake does not truly express the inten- 
tion of the parties may be reformed, 
applies to a promissory note executed by 
the officers of a corporation for a company 
debt but which by such mistake made it 
their own obligation instead of their prin- 
cipal’s. Bitter Root Creamery Co. v. 
Muntzer et al., 90 M 77, 87 et seq., 300 P 
251. 


The mutual mistake for which a written 
instrument may be reformed must be 
reciprocal and common to both parties, 
each alike laboring under the same mis- 
conception. Thielbar Realties, Inc., v. In- 
surance Co., 91 M 525, 530, 9 P 2d 469. 


Where the parties to a contract agree 
upon its terms and conditions and through 
mutual mistake the writing signed by them 
fails to express their agreement, a court 
of equity will reform it. Clack v. Clack 
et al., 98 M 552, 565, 41 P 2d 32. 


Id. Both parties to a mortgage in- 
tended that it should cover all the lands 
of a livestock company, mortgagor. The 
stenographer of the mortgagee’s attorney 
who prepared the document, in copying 
the description of the lands inadvertently 
omitted a tract of 440 acres of the total 
of 2,600. The mistake was not discovered 
until shortly before commencement of the 
action to reform the mortgage and enforce 
it as reformed. Held, that the evidence 
warranted reformation. 


References 


Cited or applied as section 4430, Civil 
Code, in Hogan v. Kelly, 29 M 485, 488, 
75 P 81; as section 6108, Revised Codes, 
in Baum v. Northern Pacifie Ry. Co., 55 
M 219, 223, 175 P 872; McDaniel v. Hager- 
Stevenson Oil Co., 75 M 356, 362, 243 P 
582; Whorley v. Patton-Kjose Company, 
Inc., 90 M 461, 487, 5 P 2d 210; Heinecke 
v. Scott et al., 95 M 200, 208, 26 P 2d 167. 
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8727. Presumption as to intent of parties. 
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For the purpose of revising 


a contract, it must be presumed that all the parties thereto intended to 
make an equitable and conscientious agreement. | 
History: En. Sec. 4431, Civ. C. 1895; re-en. Sec. 6109, Rev. C. 1907; re-en. Sec. 8727, 


R. C. M. 1921. 


Cal. Civ. C. Sec. 3400. Field Civ. C. Sec. 1900. 


8728.. Principles of revision. In revising a written instrument, the 
court may inquire what the instrument was intended to mean, and what 
were intended to be its legal consequences, and is not confined to the 
inquiry what the language of the instrument was intended to be. 


History: En. Sec. 4432, Civ. C. 1895; 
re-en. Sec. 6110, Rev. C. 1907; re-en. Sec. 
8728, R. C. M. 1921. Cal. Civ. C. Sec. 3401. 
Field Civ. C. Sec. 1901. 


8729. Enforcement of revised contract. 


and then specifically enforced. 


References 


Cited or applied as section 6110, Revised 
Codes, in Parchen v. Chessman, 53 M 430, 
437, 164 P 531; Humble v. St. John et al., 
72 M 519, 522, 234 P 475; Ayers v. Bus- 
well, 73 M 518, 528, 238 P 591; August v. 
Burns, 79 M 198, 218, 255 P 737. 


A contract may be first revised 


History: En. Sec. 4433, Civ. C. 1895; re-en. Sec. 6111, Rev. C. 1907; re-en. Sec. 8729, 
R. C. M. 1921. Cal. Civ. C. Sec. 3402. Field Civ. C. Sec. 1902. 


8730. When rescission may be adjudged. The rescission of a written 
eontract may be adjudged, on the application of a party aggrieved: 

1. In any of the cases mentioned in section 7565; or, 

2. Where the contract is unlawful, for causes not apparent upon its 
face, and the parties were not equally in fault; or, 

3. When the public interest will be prejudiced by permitting it to 


stand. 


History: En. Sec. 4440, Civ. C. 1895; 
re-en. Sec. 6112, Rev. C. 1907; re-en. Sec. 
8730, R. C. M. 1921. Cal. Civ. C. Sec. 3406. 
Field Civ. C. Sec. 1903. 


8731. Rescission for mistake. 


References 


Cited or applied as section 6112, Revised 
Codes, in Brundy v. Canby, 50 M 454, 472, 
148 P 315; Wilson v. Corcoran et al., 73 M 
529, 532, 237 P 521; Whorley v. Patton- 
Kjose Co., Inc., 90 M 461, 487, 5 P 2d 210. 


Rescission cannot be adjudged for mere 


mistake, unless the party against whom it is adjudged can be restored to 
substantially the same position as if the contract had not been made. 


History: En. Sec. 4441, Civ. C. 1895; 
re-en. Sec. 6113, Rev. C. 1907; re-en. Sec. 
8731, R. C. M. 1921. Cal. Civ. C. Sec. 3407. 
Field Civ. C. Sec. 1904. 


Operation and Effect 


The whole doctrine of restoration under 
this section and section 7567, is equitable, 
and requires merely that the party against 
whom rescission is adjudged shall be no 
worse off than before the contract. Brundy 
v. Canby, 50 M 454, 477, 148 P 315. 


8732. Court may require party rescinding to do equity. On adjudging 
the rescission of a contract, the court may require the party to whom 
such relief is granted to make any compensation or restoration to the 


other which justice may require. 


History: En. Sec. 4442, Civ. C. 1895; 
re-en. Sec. 6114, Rev. C. 1907; re-en. Sec. 


8732, R. C. M.1921. Cal. Civ. C. Sec. 3408. 


Field Civ. C. Sec. 1905. 


Allowance of Interest in Discretion of 


Court as “Justice May Require” 


While, under this section, the trial court 
may, in an action for rescission of a con- 
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tract, require the party to whom the relief 
is granted to make restoration to his op- 
ponent, it is not incumbent upon it to 
allow or disallow interest in accordance 
with the strict rules of law applying to 


OF INSTRUMENTS 


8733 


ordinary transactions, but may allow it 
to the vendor on certain items and to the 


_ vendee on others as “justice may require.” 


Silfvast v. Asplund et al., 
43 P 2d 452. 


99 M 152, 159, 


CHAPTER 228 
SPECIFIC RELIEF—CANCELLATION OF INSTRUMENTS 


Section 8733. 
8734. 


8735. Cancellation in part. 


When cancellation may bé ordered. 
Instrument obviously void. 


8733. When cancellation may be ordered. A written instrument, ins733 
respect to which there is a reasonable apprehension that if left Sian 
it may cause serious injury to a person against whom it is void or voidable, 
may, upon his application, be so adjudged, and ordered to be delivered 


up or canceled. 


History: En. Sec. 4450, Civ. C. 1895; 
re-en. Sec. 6115, Rev. C. 1907; re-en. Sec. 
8733, R. C. M. 1921. Cal. Civ. C. Sec. 3412. 
Field Civ. C. Sec. 1906. 


Applicable to Oil and Gas Leases 


An action to have an oil and gas lease 
declared terminated and canceled of record 
for failure of the lessee to commence drill- 
ing operations or make the stipulated 
payment in lieu thereof, is one in equity 
and falls within the provisions of this 
section, authorizing cancellation to remove 
a cloud upon title. McNamer Realty Co. 
v. Sunburst ete. Co., 76 M 332, 344, 247 
P 16; American Surety Co. v. Butler et al., 
86 M 584, 591, 284 P 1011. 


Complaint Under This Section Held to 
State Cause of Action 


In an action to cancel instruments 
claimed to constitute clouds upon the title 
to mining property, thus preventing plain- 
tiff from obtaining a bidder upon execu- 
tion sale under a judgment in a mechanics’ 
lien foreclosure proceeding, complaint held 
insufficient to state a cause of action 
under this and the following section (con- 
ceding, but not deciding, that the action 
could be maintained under those sections), 
for failure to allege the facts showing the 
apparent validity of the instruments 
claimed to constitute clouds as well as the 
facts showing their invalidity. Heavilin 
v. O'Connor et al., 61 M 507, 510, 202 P 
1115. 


Allegations of the complaint showing 
that a land contract sought to be canceled 
was of record, that the purchaser was in 
possession of the premises and that by its 
terms the latter was shown to have an 
equitable interest in them, held sufficient 
to show that the instrument was of such 
a character as to constitute it a menace to 
plaintiff’s title if left outstanding. Ham- 
mond-Dodson Co. et al. v. Slattery, 67 M 
489, 496. 


| 8733 
Distinguished From Action to Quiet Title 186 P. (2) 881 


In an action to quiet title under section 
9479, R. C. M. 1921, as distinguished from 
one brought under this section to remove 
a cloud on title, the complaint alleging 
that the defendant claims an adverse es- 
tate or interest is sufficient without fur- 
ther defining it, whereas under the latter 
section the pleader must state facts dis- 
closing the apparent validity of the instru- 
ment attacked and its actual invalidity. 
Slette v. Review Publishing Co., 71 M 
518, 521, 522, 230 P 580. See also Hopkins 
v. Walker, 244 U.S. 486, 490. 


Purpose of Action Under This Section 
The purpose of an action brought under 


, this section to have an oil and gas lease 


declared void and terminated by the fail- 
ure of the lessee to observe its conditions, 
is to clear the record of an apparent cloud 
in the shape of an instrument which has 
ceased to have any effect but still remains 
of record, and in such a ease the equitable 
rules as to relief from a forfeiture are not 
applicable. MceNamer Realty Co. v. Sun- 
burst ete. Co., 76 M 332, 344, 247 P 166. 


What Plaintiff Must Show to Justify 
Cancellation 


To justify the cancellation of an instru- 
ment under this and the next succeeding 
section, the plaintiff must show that in- 
jury may result to him if the instrument 
is left outstanding; the court cannot inter- 
fere if the instrument is invalid, and its 
invalidity appears directly or construc- 
tively upon its face. Hicks v. Rupp, 49 
M 40, 44, 140 P 97. 

Where real estate is sold under a deed 
warranting title against encumbrances, the 
grantor may, after he has parted with 
title, maintain suit to have a mortgage, 
placed on record after he became the 
owner and of the existence of which he 
was unaware, canceled of record. Kersten 
v. Coleman, 50 M 82, 86, 144 P 1092. 
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Repealed 
S.L. °47,-C. 50/ 
Sec. 4, p. 62 | 


8734-8737 


The rule, that in a suit to remove a par- 
ticular cloud from the plaintiff’s title, the 
facts showing that title and the existence 
and invalidity of the instrument or record 
sought to be eliminated as a cloud are 
essential parts of the plaintiff’s cause of 
action, and must be alleged in the bill, is 
the same in respect of suits to remove 
clouds under this section, as distinguished 
from suits to quiet title under section 9479. 
Hopkins v. Walker, 244 U. S. 486, 490. 


When Insufficient to Admit Cancellation 


Where plaintiff in his action to remove 
a cloud from the title to property had 
based his cause of action upon the levy of 
a writ of attachment, his contention on 
appeal that the writ was improperly levied 
and therefore constituted no lien upon the 
property deprives him of the relief asked 
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for, since if it constituted no lien it cast 
no cloud which needed removal. Newman 
v. Association of «Credit Men, 63 M 545, 
554, 208 P 914. 

Complaint in an action to remove a 
cloud from the title to real property, held 
fatally defective for failure to state facts 
sufficient to disclose the apparent validity 
of the instrument attacked and its actual 
invalidity. Poulos v. Lyman Brothers Co., 
63 M 561, 566, 208 P. 598. 


References 


Cited or applied as section 4450, Civil 
Code, in Merk v. Bowery Min. Co., 31 
M 298, 309, 78 P 519; Solberg v. Sunburst 
Oil & Gas Co. et al., 70 M 177, 182, 225 
P 612; Fleming v. Consolidated M. S. Co., 
74 M 245, 254, 240 P 376; Skinner v. Car- 
lysle Oil Development Co., 80 M 464, 467, 
260 P 1038. 


8734. Instrument obviously void. An instrument, the invalidity of 


which is apparent upon its face, or upon the face of another instrument 
which is necessary to the use of the former in evidence, is not to be 
deemed capable of causing injury, within the provisions of the last section. 


History: En. Sec. 4451, Civ. C. 1895; P 97; Heavilin v. O’Connor et al., 61 M 
re-en. Sec. 6116, Rev. C. 1907; re-en. Sec. 507, 510, 202 P 1115; Newman v. Associa- 
8734, R. C. M. 1921. Cal. Civ. C. Sec. 3413. tion of Credit Men, 63 M 545, 554, 208 P 
Field Civ. C. Sec. 1907. 914; Poulos v. Lyman Brothers Co., 63 M 

561, 566, 208 P 598; Hammond-Dodson Co. 

ae ae et al. v. Slattery, 67 M 489, 496, 216 P 
323; Fleming v. Consolidated M. S. Co., 
74 M 245, 254, 240 P 376. 


Cited or applied as section 6116, Revised 
Codes, in Hicks v. Rupp, 49 M 40, 44, 140 
8735. Cancellation in part. Where an instrument is evidence of differ- 


ent rights or obligations, it may be canceled in part, and allowed to stand for 
the residue. 


History: En. Sec. 4452, Civ. C. 1895; re-en. Sec. 6117, Rev. C. 1907; re-en. Sec. 8735, 
R. C. M. 1921. Cal. Civ. C. Sec. 3414. Field Civ. C. Sec. 1908. 


CHAPTER 229 


PREVENTIVE RELIEF—INJUNCTIONS 


Section 8736. 


Preventive relief—how granted. 
8737. 


Injunctions—how regulated. 


8736. Preventive relief—how granted. Preventive relief is granted 
by injunction, provisional or final. | 
History: En. Sec. 4460, Civ. C. 1895; re-en. Sec. 6118, Rev. C. 1907; re-en. Sec. 8736, 
R. C. M. 1921. Cal. Civ. C. Sec. 3420. Field Civ. C. Sec. 1909. 
8737. Injunctions—how regulated. Injunctions are regulated by the 
Code of Civil Procedure. 


History: En. Sec. 4461, Civ. C. 1895; re-en. Sec. 6119, Rev. C. 1907; re-en. Sec. 8737, 
R. C. M. 1921. Cal. Civ. C. Sec. 3421. Field Civ. C. Sec. 1910. 


CHAPTER 230 
MAXIMS OF JURISPRUDENCE 
Sections 8738 to 8772. 
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MAXIMS OF JURISPRUDENCE 


8738-8742 


8738. The maxims of jurisprudence hereinafter set forth are intended) g733 


not to qualify any of the foregoing provisions of this code, but to aid in) 


their just application. 


History: En. Sec. 4600, Civ. C. 1895; re-en. Sec. 6177, Rev. C. 1907; re-en. Sec. 8738, 


R. C. M. 1921. Cal. Civ. C. Sec. 3509. Field Civ. C. Sec. 


8739. 


History: En. Sec. 4601, Civ. C. 1895; 
re-en. Sec. 6178, Rev. C. 1907; re-en. Sec. 
8739, R. C. M. 1921. Cal. Civ. C. Sec. 3510. 
Field Civ. C. Sec. 1965. 


Operation and Effect 


Where a judge, other than the one who 
presided at the trial, passes upon a motion 
for a new trial, the same presumption 
does not attach, on appeal, to his ruling; 
this section and the next succeeding sec- 
tion apply. Gibson v. Morris State Bank, 
49 M 60, 72, 140 P 76. 


8740. 
History: En. Sec. 4602, Civ. C. 1895; 
re-én. Sec. 6179, Rev. C. 1907; re-en. Sec. 


8740, R. C. M. 1921. Cal. Civ. C. Sec. 3511. 
Field Civ. C. Sec. 1966. 


Operation and Effect 


A bona fide purchaser of property for 
value from a pledgee of the same, who 
sold it in violation of the pledge, succeeds 
to all the rights of the pledgee, and under 
this section, which makes the rule the same 
when the reason is the same, a purchaser 


8741. 


History: En. Sec. 4603, Civ. C. 1895; 
re-en. Sec. 6180, Rev. C. 1907; re-en. Sec. 
8741, R. C. M. 1921. Cal. Civ. C. Sec. 3512. 
Field Civ. C. Sec. 1967. 


When the reason of a rule ceases, so should the rule itself. 


Where the reason is the same, the rule should be the same. 


1964. 


References 


Cited or applied as section 6178, Revised 
Codes, in State ex rel. Jerry v. District 
Court, 57 M 328, 331, 188 P 365; State v. 
Vandervoort, 57 M 540, 547, 189 P 764; 
Morgan v. Butte Central Min. Co., 58 M 
633, 640, 194 P 496; State v. District Court 
et al., 76 M 148, 150, 245 P 529; Holt v. 
Sather, 81 M 442, 451, 264 P 108; Sunburst 
Oil & Refining Co. v. Callender, 84 M 178, 
188, 274 P 834; Laundreville v. Mero et al., 
86 M 43, 55, 281 P 749; Mitchell v. Thomas, 
91 M 370, 382, 8 P 2d 639; Leffek v. Luede- 
man, 95 M 457, 476, 27 P 2d 5611. 


from a chattel mortgagee will likewise 
succeed to the rights of his grantor with 
respect to the property purchased, on the 
principle of subrogation, although there is 
no contract of assignment between him 
and his grantee. Potter v. Lohse, 31 M 91, 
96,.77 P4119. 

References 


Cited or applied as section 6179, Revised 
Codes, in Gibson v. Morris State Bank, 49 
M 60, 72, 140 P 76. 


One must not change his purpose to the injury of another. 


References 

Gilna v. Barker et al., 78 M 357, 369, 
254 P 174; Federal Land Bk. of Spokane 
v. Gallatin Co., 84 M 98, 110, 274 P 288. 


8742. Any one may waive the advantage of a law intended solely for ‘7 
his benefit. But a law established for a public reason cannot be contravened © Mout. ...... 


by a private agreement. 


History: En. Sec. 4604, Civ. C. 1895; 
re-en. Sec. 6181, Rev. C. 1907; re-en. Sec. 
8742, R. C. M. 1921. Cal. Civ. C. Sec. 3513. 
Field Civ. C. Sec. 1968. 


Operation and Effect 


A provision in a note that it is nego- 
tiable at a particular bank is not a waiver 
of the effect of a stipulation for payment 
of attorney’s fees in case of suit, which 
under other statutory provisions, renders 
the note non-negotiable. Stadler v. First 
National Bank, 22 M 190, 204, 56 P 111. 

The right to require the sureties on the 
undertaking on appeal to justify is per- 
sonal. to the exceptant, and may therefore 
be waived by him. Bush v. Baker, 46 
M 5385, 545, 129 P 550. 


(139 P.(2d) 494 


8739 
104 P. (2d) 17 


8739 
119 P.(2d) 888 


8740 
118 P.(2d) 382 


oP (2d) 1025 


87 


The prior right conferred upon those ists P. (2d) 313 


most interested in an estate to aS y ee 
it may be waived. In re Blackburn’s Es- 8 
tate, 48 M 179, 188, 137 P 381. 


A stipulation in a contract, waiving the 


benefit of the statute of limitations, is | 


binding for a reasonable time; at least 
until the expiration of an _ additional 
period equal to that prescribed by the 
statute for the particular cause of action. 
Parechen v. Chessman, 49 M 326, 335, 142 
P 6381. 


Id. This section does not prescribe the 
time when nor the mode by which the 
waiver may be made effective, nor does it 
impose any restriction or limitation upon 
the right of waiver. It must therefore be 


1125 


He 


124 ”, (2d) 1006 


P. (2d) 645 


8743 
153 P. 2d 891 


8743 


assumed that the party desiring to waive 
his right is free to do so in any way and 


‘at any time he chooses. 


Even as to the surviving husband or 
wife, the benefit of section 10083 may be 
waived, not only by express assent, but 
also by refusal or failure to claim, or by 
unreasonable delay in claiming, the advan- 
tage given by that section. Melzner v. 
Trucano, 51 M 18, 24, 149 P 365. 


The party intending to move for a new 
trial may waive formal notice of entry of 
judgment and serve his notice of inten- 
tion without it. State ex rel. Brown v. 
District Court, 55 M 158, 161, 174 P 601. 


A party may waive the benefit of the 
statute of limitations, either before or 
after the expiration of the prescribed 
limit, not only by either of the acts men- 
tioned in section 9062, but also by express 
agreement based upon a_ consideration, 
though made contemporaneously with, and 
as a part of, the principal agreement or 
obligation out of which the action has 
arisen. Parchen v. Chessman, 49 M 326, 
335, 142 P 631. See Shea v. North-Butte 
Min. Co., 55 M 522, 536, 179 P 499. 


An employee may waive the advantage 
of any provision of law that was intended 
solely for his benefit, so long as the waiver 
does not violate public policy. Shea v. 
North-Butte Min. Co., 55 M 522, 535, 179 
P 499. 
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Under this section one may waive, by 
implication or by agreement, the advantage 
of a law intended solely for his benefit. 
Anaconda Copper Min. Co. v. Ravalli 
County et al., 56 M 530, 186 P 332. 


Under the following maxims of juris- 
prudence plaintiff in the above action, who 
did nothing toward having the decree 
of foreclosure amended for a period of 
more than six months and whose action 
was not filed for more than a year after 
foreclosure sale, was not entitled to relief: 
The law does not aid one who sleeps on 
his rights; one may waive the advantage 
of a law intended solely for his benefit; 
he who consents to an act is not wronged 
thereby; acquiescence in error takes away 
the right of objecting to it; where one 
of two innocent persons must suffer by 
the act of a third, he by whose negligence 
it happened, must be the sufferer, ete. 
Federal Land Bk. of Spokane v. Gallatin 
Co., 84 M 98, 111, 274 P 288. 

References 

Cited or applied as section 4604, Civil 
Code, in Bullard v. Smith, 28 M 387, 399, 
72 P 761; as section 6181, Revised Codes, 
in Washoe Copper Co. v. Hickey, 46 M 363, 
366, 128 P 584; Bush v. Baker, 46 M 535, 
545, 129 P 550; Stair v. Lunke, 56 M 130, 
133, 180 P 569; State ex rel. Matt v. Dis- 
trict Court et al., 86 M 193, 199, 282 P 
1042; Thielbar Realties, Inc., v. Insurance 
Co., 91 M 525, 533, 9 P 2d 469. 


8743. One must so use his own rights as not to infringe upon the rights 


of another. 


History: En. Sec. 4605, Civ. C. 1895; 
re-en. Sec. 6182, Rev. C. 1907; re-en. Sec. 
8743, R. C. M. 1921. Cal. Civ. C. Sec. 3514. 
Field Civ. C. Sec. 1969. 


Operation and Effect 


An appropriator of an upper water 
right who, in a contract to deliver it to a 
lower owner of land at a certain place, 
has reserved the right to use the water 
for placer mining purposes, acquires no 
title to the water itself, or any right to 
pollute the water to any greater extent 
than is permitted by law. lLineoln v. 
Rodgers, 1 M 217, 221; Nelson v. O’Neal, 
1 M 284, 286; Fitzpatrick v. Montgomery, 
20 M 181, 187, 50 P 416; Chessman v. 
Hale, 81 M 577, 583, 584, 79 P 254. 


Flood waters of a river, which become 
severed from the main current, still form 
a part of the river, and may not be ob- 
structed by a railroad company by a fill 
along its right-of-way without openings, 
so as to injure the property of another. 
Fordham v. Northern Pacific Ry. Co., 30 
M 421, 432, 76 P 1040. See Wine v. North- 
ern Pacific Ry. Co., 48 M 200, 207, 136 
P 387; Eastern Oregon Land Co. v. Willow 
River L. & I. Co., 201 Fed. 203. 


The maxim of jurisprudence announced 
in this section is a principle of substantive 
law, peculiarly applicable to equity actions. 
Quinlan v. Calvert, 31 M 115, 119, 77 P 428. 


One who has a prior right to the use 
of the waters of one creek cannot let 
those waters run to waste, and use the 
full amount of his appropriation of the 
waters of another creek to the detriment 
of a junior appropriator on the latter 
ereek. Norman v. Corbley, 32 M 195, 205, 
795 1059. 


The doctrine of the maxim, sic utere 
tuo ut alienum non laedas, is not incon- 
sistent with the rule of law that a man 
may use his own property as he pleases, 
for all purposes for which it is adaptable, 
without being answerable for the conse- 
quences, if he is not an active agent in 
designedly causing injury, if he does not 
create a nuisance, or if he exercises due 
care and caution to prevent injury. Flem- 
ing v. Lockwood, 36 M 384, 388, 389, 92 
Pi. OGasa. 3 


A landowner who lets a contract for the 
repair of a skylight on the roof of: his 
building is liable for damages caused by 
the negligent leaving of waste material on 
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the roof in such manner that it was blown 
off and injured a near-by building, irre- 
spective of whether or not the contractor 
was required to remove such waste ma- 
terial. A. M. Holter Hardware Co. v. 
Western Mtg. ete. Co., 51 M 94, 99, 149 P 
489. 

The police power is not restricted to the 
regulation or supervision of what is of- 
fensive, disorderly or insanitary, but em- 
braces regulation designed to promote the 
public convenience and the peace and good 
order of society, i. e., it may be exercised 
in aid of what is sanctioned by usage, or 
held by the prevailing morality and pre- 


8744. He who consents to an act is not wronged by it. 


History: En. Sec. 4606, Civ. C. 1895; 
re-en. Sec. 6183, Rev. C. 1907; re-en. Sec. 
8744, R. C. M. 1921. Cal. Civ. C. Sec. 3515. 
Field Civ. C. Sec. 1970. 


Operation and Effect 


Where officers searching the home of 
defendant, with his consent, found a quan- 
tity of mash in the process of mannfacture 
into beer, they were properly permitted 
to give evidence as to what they found, 


8745. Acquiescence in error takes away the right of objecting to it. 


History: En. Sec. 4607, Civ. C. 1895; 
re-en. Sec. 6184, Rev. C. 1907; re-en. Sec. 
8745, R. C. M. 1921. Cal. Civ. C. Sec. 3516. 
Field Civ. C. Sec. 1971. 

8746. 

History: En. Sec. 4608, Civ. C. 1895; 

re-en. Sec. 6185, Rev. C. 1907; re-en. Sec. 


8746, R. C. M. 1921. Cal. Civ. C. Sec. 3517. 
Field Civ. C. Sec. 1972. 


Operation and Effect 


A telegraph company cannot urge the 
public character of its business as a justi- 
fication for its trespass, when, without 
first resorting to eminent domain proceed- 
ings, it erects poles on, and strings its 
wires across, private property, the owner 
not consenting. Postal Telegraph-Cable 
Co. v. Nolan, 53 M 129, 136, 162 P 169. 

The provision of section 2, Chapter 11, 
Extraordinary Session of 1919, that a 
police officer can recover salary only for 
services actually rendered, did not apply 
where he was unlawfully discharged and, 
though offering to perform them, was 


8747. He who has fraudulently 
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ponderant opinion to be necessary to the 
public welfare, and has its foundation in 


‘ the maxim, sic utere tuo ut alienum non 


laedas. State v. Loomis, 75 M 88, 99, 242 
PB. 344; 
References 


Jeffers v. Montana Power Co. et al., 68 
M 114, 142, 217 P 652; Calvert et al. v. 
Anderson et al., 73 M 551, 558, 236 P 847; 
Missoula P. 8. Co. v. Bitter Root Irr. Dist., 
80 M 64, 69, 257 P 1038; Neyman et al. v. 
Pineus et al., 82 M 467, 486, 267 P 805; 
Sunburst Oil & Refining Co. v. Callender, 
84 M 178, 192, 274 P 834. 


ace. 


since one who consents to a search cannot oil 
complain that his constitutional rights 117 P.(2d) 278 
were invaded by the search. State v. 

Roop, 73 M 177, 179, 235 P 336. 


References 


Swords v. Occident Elevator Co., 72 M 
189, 194, 232 P 189; Federal Land Bk. of 
Spokane v. Gallatin Co., 84 M 98, 111, 274 
P 288. 


\8745 
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References ig P (2a) a ae 
Federal Land Bk. of Spokane v. Gallatin ge D.(2d) 204 

Co., 84 M 98, 111, 274 P 288; Beebe et al. F 

Vv. James, 91M 403, 416, 8 P 24 803. 


No one can take advantage of his own wrong. 


3746 

thereafter prevented from so doing, since /4 yom 441 
the city could not take advantage of its,” soe 
own wron Sweeney v. City of Butte, 8 
64 M 230,342, 208 P0438. é 26 fr SUPP eka 

If a district court did not have authority | ‘94 *. (2d) 204 
to accept Liberty bonds in lieu of money | 
as bail, plaintiff upon whose solicitations 
the court accepted them, having been in 
pari delicto, was estopped’to assert lack 
of authority in the court to receive them 
as bail, since she could not take advantage 
of her own wrong. Kirschbaum v. Mayn, 
76 M 320, 329, 246 P 953. 

References 

Cited or applied as section 6185, Revised 
Codes, in Butte Miners’ Union v. City of 
Butte, 58 M 391, 401, 194 P 149; Gilma v. 
Barker et al., 78 M 357, 369, 254 P 174. 


8746 
181 P. (2) 158 


dispossessed himself of a thing may 


be treated as if he still had possession. 


History: En. Sec. 4609, Civ. C. 1895; re-en. Sec. 6186, Rev. C. 1907; re-en. Sec. 8747, 
R. C. M. 1921. Cal. Civ. C. Sec. 3518. Field Civ. C. Sec. 1973. 


8748. He who ean and does not forbid that which is done on his OP. (2d) 204 


behalf is deemed to have bidden it. 
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History: En. Sec. 4610, Civ. C. 1895; 


re-en. Sec. 6187, Rev. C. 1907; re-en. Sec. 
8748, R. C. M. 1921. Cal. Civ. C. Sec. 3519. 


Field Civ. C. Sec. 1974. 


8749. 
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References 


Federal Land Bk. of Spokane v. Gallatin 
Co., 84 M 98, 111, 274 P 288; Brown v. 
Columbia Amusement Co., 91 M 174, 6 P 
2d 874. 


No one should suffer for the act of another. 


History: En. Sec. 4611, Civ. C. 1895; re-en. Sec. 6188, Rev. C. 1907; re-en. Sec. 8749, 
R. C. M. 1921. Cal. Civ. C. Sec. 3520. Field Civ. C. Sec. 1975. 


8750. He who takes the benefit must bear the burden. 


History: En. Sec. 4612, Civ. C. 1895; 
re-en. Sec. 6189, Rev. C. 1907; re-en. Sec. 
8750, R. C. M. 1921. Cal. Civ. C. Sec. 3521. 
Field Civ. C. Sec. 1976. 


8751. 
essential to its use. 


References 


Gilna v. Barker et al., 78 M 357, 369, 
254 P 174; Federal Land Bk. of Spokane 
v. Gallatin Co., 84 M 98, 111, 274 P 288; 
Humbird et al. v. Arnet et al., 99 M 499, 
44 P 2d 756. 


One who grants a thing is presumed to grant also whatever is 


History: En. Sec. 4613, Civ. C. 1895; re-en. Sec. 6190, Rev. C. 1907; re-en. Sec. 8751, 


R. C. M. 1921. Cal. Civ. C. Sec. 3522. 


Field Civ. C. Sec. 1977. 


8752. For every wrong there is a remedy. 


History: En. Sec. 4614, Civ. C. 1895; 
re-en. Sec. 6191, Rev. C. 1907; re-en. Sec. 
8752, R. C. M. 1921. Cal. Civ. C. Sec. 3523. 
Field Civ. C. Sec. 1978. 


Operation and Effect 


Complaint in an action for damages 
based upon acts of defendants in wrong- 
fully and by false representations persuad- 
ing bondsmen on a bail bond furnished by 
plaintiff, charged with crime, to withdraw 
therefrom with the result that plaintiff 
was kept in jail for thirty-eight days and 
until a new bond was furnished by some 
of the persons who had previously with- 
drawn on the solicitation of defendants, 
held to state a cause of action, irrespective 
of the form or nature of the action, upon 
the theory that for every wrong there is 
a remedy. Pyles v. Melvin et al., 84 M 
338, 347, 275 P 753. 


Since under Chapter 138, Laws of 1927, 
an order of the board of county commis- 
sioners in the matter of setting aside an 
order of the county superintendent of 
schools creating a school district, is final 
and no appeal lies to either school authori- 
ties or courts, equity will take jurisdiction 
of an action to right any wrong committed 
by the board. Grant et al. v. Michaels et 
al., 94 M 452, 459, 23 P 2d 266. 

References 


Samuell v. Moore Mercantile Co. et al., 
62 M 232, 236, 204 P 376; Simonsen v. 
Barth et al., 64 M 95,100, 208 P 938; State 
v. District Court et al., 66 M 496, 509, 214 
P 85; McIntyre et al. v. Dawes, 71 M 367, 
373, 229 P 846; Link v. Haire, 82 M 406, 
425, 267 P 952; Maki v. Murray Hospital, 
91 M 251, 262, 7 P 2d° 228; Vonault v. 
O’Rourke, 97 M 92, 105, 33 P 2d 5385. 


8753. Between those who are equally in the right, or equally in the 


wrong, the law does not interpose. 


History: En. Sec. 4615, Civ. C. 1895; 
re-en. Sec. 6192, Rev. C. 1907; re-en. Sec. 
8753, R. C. M. 1921. Cal. Civ. C. Sec. 3524. 
Field Civ. C. Sec. 1979. 


Operation and Effect 


The rule that the violation of a penal 
statute or ordinance by one resulting in 
injury to another is negligence per se does 
not apply where the wrongdoer and the 
injured party are in pari delicto. Elmer 
Jackson v. Lomas, 60 M 8, 15, 198 P 434. 

Id. A city ordinance prohibited the 
' sale, as well as the discharge, of fireworks, 
within the city limits. A minor purchased 


a package of fireworks from defendant, 
discharged one and was injured. Held, 
that having been in pari delicto with de- 
fendant in violating the ordinance, he 
could not recover damages for the injuries 
sustained. 


References 


Cited or applied as section 6192, Revised 
Codes, in Melville v. Butte-Balaklava Cop- 
per Co., 47 M 1, 7, 130 P 441; Puckett v. 


Sherman & Reed, 62 M 395, 400, 205 P 


250; McManus v. Fulton, 85 M 170, 186, 
278 P 126. 
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8754. Between rights otherwise equal, the earliest is preferred. 


History: En. Sec. 4616, Civ. C. 1895; re-en. Sec. 6193, Rev. C. 1907; re-en. Sec. 8754, 
R. C. M. 1921. Cal. Civ. C. Sec. 3525. Field Civ. C. Sec. 1980. 


8755. No man is responsible for that which no man ean control. 


History: En. Sec. 4617, Civ. C. 1895; re-en. Sec. 6194, Rev. C. 1907; re-en. Sec. 8755, 
R. C. M. 1921. Cal. Civ. C. Sec. 3526. Field Civ. C. Sec. 1981. 


8756. The law helps the vigilant, before those who sleep on their 


rights. 


History: En. Sec. 4618, Civ. C. 1895; 
re-en. Sec. 6195, Rev. C. 1907; re-en. Sec. 
8756, R. C. M. 1921. Cal. Civ. C. Sec. 3527. 
Field Civ. C. Sec. 1982. 


Operation and Effect 


The maxim enunciated in this section 
was applied in a case where the plaintiff, 
knowing of the defendant’s adverse claim 
to the property in controversy, remained 
silent for twelve years and offered no 
explanation for the delay in bringing suit. 
Kavanaugh v. Flavin, 35 M 133, 137, 88 
P 764. 

Where a claimant of land permitted 
thirty years to elapse before he seriously 
attempted to enforce his claim, and dur- 
ing that time the value of the land had 
increased more than a hundredfold, and 
innocent third parties without notice of 
his claim had purchased portions thereof 
and expended time and money in their 
improvement, he was guilty of such laches 
in prosecuting his alleged right as to 
make this maxim applicable. Kimes v. 
Northern Pacific Ry. Co., 49 M 573, 576, 
144 P 156. 

The rule of laches is most rigidly applied 
in cases involving mining claims for the 
reason that no other class of property is 
subject to more violent fluctuations in 
value. O’Hanlon et al. v. Ruby Gulch 
Min. Co., 64 M 318, 328, 209 P 1062. 

Under the following maxims of juris- 


8757. The law respects form less than substance. 


History: En. Sec. 4619, Civ. C. 1895; 
re-en. Sec. 6196, Rev. C. 1907; re-en. Sec. 
8757, R. C. M. 1921. Cal. Civ. C. Sec. 3528. 
Field Civ. C. Sec. 1983. 


prudence plaintiff in the above action, who 
did nothing toward having the decree of 
foreclosure amended for a period of more 
than six months and whose action was not 
filed for more than a year after foreclo- 
sure sale, was not entitled to relief: The 
law does not aid one who sleeps on his 
rights; one may waive the advantage of. 
2 law intended solely for his benefit; he 
who consents to an act is not wronged 
thereby; acquiescence in error takes away 
the right of objecting to it; where one 
of two innocent persons must suffer by 
the act of a third, he by whose negligence 
it happened, must be the sufferer, ete. 
Federal Land Bk. of Spokane v.. Gallatin 
Co., 84 M 98, 110, 274 P. 288. 

Held, under the doctrine that the law 
helps the vigilant and not one who sleeps 
on his rights, that where defendant in a 
mortgage foreclosure suit, who had been 
regularly served in person with summons, 
permitted two years to elapse after entry 
of judgment by default against him, and 
eight months after execution of the sher- 
iff’s deed to the property, before moving 
to set it aside on the ground that the 
judgment, having been entered one day 
too soon, was void, he was not entitled to 
relief by writ of certiorari; under such 
circumstances the judgment will be pre- 
sumed to have been entered within juris- 
diction. State ex rel. Matt v. District 
Court et al., 86 M 193, 200, 282 P 1042. 


References 


State v. District Court et al., 66 M 496, 
509, 214 P 85. . 


8758. That which ought to have been done is to be regarded as done, 
in favor of him to whom, and against him from whom, performanee is due. 


History: En. Sec. 4620, Civ. C. 1895; 
re-en. Sec. 6197, Rev. C. 1907; re-en. Sec. 
8758, R. C. M. 1921. Cal. Civ. C. Sec. 3529. 
Field Civ. C. Sec. 1984. 


Operation and Effect 


Where an oil and gas lease had been 
placed in escrow and all conditions prece- 
dent to delivery had been complied with, 
it will be deemed to have been delivered 
under the doctrine that that which ought 
to have been done will be regarded as 


having been done. Guerin v. Sunburst Oil 
& Gas Co., 68 M 365, 371, 218 P 949. 


The equitable doctrine that that which 
ought to have been done must be regarded 
as done does not operate in favor of every 
person, but only in favor of him who 
holds the equitable right to have the act 
performed, as against the one upon whom 
the duty of such performance has devolved. 
Morton v. Union Central Life Ins. Co., 
80 M 593, 609, 261 P 278. 
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89 P.(2d) 271 


8760 
104 P. (2d) 6 


8761 | 
160 P. 2d 489. 


8759-8761 


Where a vendor executes a deed to an 
interest in oil land and receives an ade- 
quate consideration therefor, the former 
may not come into a court of equity to 
evade his obligation on the ground that 
the instrument was so drawn that, tested 
by the technical rules of law, it does not 
convey what was intended to be conveyed, 
but the court will consider that as done 
which should have been done, and sustain 
the transaction if, on sound rules of law and 
equity, effect can be given to all the pro- 
visions of the deed and the intention of 
the parties carried out. Krutzfeld v. 
Stevenson et al., 86 M 463, 475, 284 P 553. 


Where vendee of an elevator bought 
under a contract permitting him to pay for 
it out of the profits derived in operating 
it, had in that manner fully paid for it 
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on a certain day, but in reliance upon the 
correctness of an erroneous audit of his 
books by the vendor, about a month there- 
after executed a surrender of his rights, 
a court of equity will, on the theory that 
that was done which ought to have been 
done, decree that legal title vested in him 
when full payment was made, and de- 
fendant vendor may not be heard to say 
in defense that plaintiff had relinquished 
his rights which then had become fixed, 
but of which he was kept in ignorance 
by the vendor’s acts. Whorley v. Patton- 
Kjose Company, Inc., 90 M 461, 488, 5 P 
2d 210. 


References 


Town of Cascade v. County of Cascade, 
75 M 304, 308, 243 P 806; Kester v. Amon 
et al, 81 M1, 17, 261 P 288. 


8759. That which does not appear to exist is to be regarded as if it 


did not exist. 
History: 


En. Sec. 4621, Civ. C. 1895; re-en. Sec. 6198, Rev. C. 1907; re-en. Sec. 8759, 
R. C. M. 1921. Cal. Civ. C. Sec. 3530. Field Civ. C. Sec. 1985. 


8760. The law never requires impossibilities. 


History: En. Sec. 4622, Civ. C. 1895; 
re-en. Sec. 6199, Rev. C. 1907; re-en. Sec. 
8760, R. C. M. 1921. Cal. Civ. C. Sec. 3531. 
Field Civ. C. Sec. 1986. 


Operation and Effect 


Where from the very nature or character 
of a consideration received by a minor for 
the execution of a contract (services per- 
formed by attorneys under a contract of 
employment to institute an action) it can- 
not be returned by him as required by 
section 5680, R. C. M. 1921, as a condition 
precedent to disaffirmance, he may dis- 
affirm though unable to make return. 
Downey et al. v. Northern Pacific Ry. Co., 
72 M 166, 185, 232 P 531. 

Since the law does not require impos- 
sibilities nor the doing of idle acts, where 
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History: En. Sec. 4623, Civ. C. 1895; 
re-en. Sec. 6200, Rev. C. 1907; re-en. Sec. 
8761, R. C. M. 1921. Cal. Civ. C. Sec. 3532. 
Field Civ. C. Sec. 1987. 


Operation and Effect 


Where in an action on a surety bond 
indemnifying a depositor in a bank against 
loss, the bank, as principal, has put it out 
of its power to fulfill the condition of the 
bond by becoming insolvent, a demand 
upon it for payment is not necessary to 
fix the liability of the sureties, and there- 
fore the complaint need not allege such 
demand. Mutual Oil Co. v. Hamilton et.al., 
73 M 385, 390, 236 P 545. 

On the opening of school plaintiff knew 
that her former position was occupied, 


a school board by filling the position for 
which it had employed plaintiff had put 
it out of its power to place her, all other 
positions being filled, did not hold any 
meeting at which plaintiff could have 
presented herself for duty, and the super- 
intendent had advised her that the board 
had repudiated its contract with her, she 
was not required to tender her services to 
the board or the superintendent, within 
the meaning of the instruction above, to 
entitle her to recover. LeClair v. School 
Dist. No. 28, 74 M 385, 391, 240 P 391. 

References 

State v. District Court et al., 76 M 143, 
150, 245 P 529; Stoner v. Underseth et al., 
85 M 11, 24, 277 P 437; Fisk Tire Co. v. 
Lanstrum et al., 96 M 279, 282, 30 P 2d 84. 


The law neither does nor requires idle acts. 


and to appear there seeking to discharge 
the duties of that position would have 
resulted only in embarrassment to her 
successor, to the principal of the school, 
and to herself; it would have been but 
an idle gesture, and again we have a 
maxim of jurisprudence which exactly fits 
the case: “The law neither does nor re- 
quires idle acts” (this section). Le Clair 
v. School Dist. No. 28, 74 M 385, 391, 
240 P 391. 

To have given the ten days’ notice in 
writing to a tenant present in person, 
repudiating the lease and declaring that 
he could not go on with it, would have 
been an idle act not required by law 
(this section). First Nat. Bank of Colum- 
bus v. Coit, 79 M 468, 479, 257 P 469. 
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Defendant, a defaulting purchaser of 
realty at execution sale, in an action by 
the sheriff brought under section 9436, 
R. C. M. 1921, to recover the difference 
in the amount of defendant’s bid and the 
amount which the officer received on 
resale, was not in a position to rely on 
the sheriff’s failure to tender him a cer- 
tificate of sale where he had stated that 
he would not have paid the amount of his 
bid even if a certificate had been ten- 
dered, thus showing that tender would 
have been an idle ceremony, not required 
by law. Sherlock v. Vinson, 90 M 235, 
230,°t Py2d-71. 


8762. The law disregards trifles. 


History: En. Sec. 4624, Civ. C. 1895; 
re-en. Sec. 6201, Rev. C. 1907; re-en. Sec. 
8762, R. C. M. 1921. Cal. Civ. C. Sec. 3533. 
Field Civ. C. Sec. 1988. 


Operation and Effect 


To constitute actionable fraud, the rep- 
resentations must relate to material facts, 


MAXIMS OF JURISPRUDENCE 


8762-8768 


References 
Cited or applied as section 6200, Revised 


‘Codes, in Parchen v. Chessman, 49 M 326, 


340, 142 P 631; Montana Livestock Co. v. 
Stewart, 58 M 221, 227, 190 P 985; Wells- 
Dickey Co. v. American A. Ins. Co., 69 M 
586, 592, 223 P 489; Brown v. Roberts 
et al., 78 M 301, 306, 254 P 419; Link v. 
Haire, 82 M 406, 425, 267 P 952; Backer 
v. Parker-Morelli-Barclay M. Co., 87 M 
595, 601, 289 P 571; Superior Coal Co. v. 
Musselshell Co. et al., 98 M 501, 41 P 2d 
14, 


upon the theory that “the law disregards 
trifles.” Stillwell v. Rankin, 55 M 130, 
136, 174 P 186. 

References 

Superior Coal Co. v. Musselshell Co. et 
al., 98 M 501, 41 P 2d 14. 


8763. Particular expressions qualify those which are general. 


History: En. Sec. 4625, Civ. C. 1895; re-en. Sec. 6202, Rev. C. 1907; re-en. Sec. 8763, 
R. C. M. 1921. Cal. Civ. C. Sec. 3534. Field Civ. C. Sec. 1989. 


8764. Contemporaneous exposition is in general the best. 


History: En. Sec. 4626, Civ. C. 1895; re-en. Sec. 6203, Rev. C. 1907; re-en. Sec. 8764, 
R. C. M. 1921. Cal. Civ. C. Sec. 3535. Field Civ. C. Sec. 1990. 


8765. The greater contains the less. 


History: En. Sec. 4627, Civ. C. 1895; re-en. Sec. 6204, Rev. C. 1907; re-en. Sec. 8765, 
R. C. M. 1921. Cal. Civ. C. Sec. 3536. Field Civ. C. Sec. 1991. 


8766. Superfluity does not vitiate. 


History: En. Sec. 4628, Civ. C. 1895; 
re-en. Sec. 6205, Rev. C. 1907; re-en. Sec. 
8766, R. C. M. 1921. Cal. Civ. C. Sec. 3537. 


the court went further and made a tabu- 
lation under various headings, such as 
Gross Area, Area Included, etec., did not 


render the order void, such matter having 
been surplusage which may properly be 
disregarded under the statutory .maxim 
that superfluity does not vitiate. Walden 
v. Bitter Root Irr. Dist., 68 M 281, 290, 
217 P 646. 


Field Civ. C. Sec. 1992. 
Operation and Effect 


Where in an order establishing an irri- 
gation district the descriptions of the lands 
included in it were sufficient, the fact that 

8767 
8767. That is certain which can be made certain. 105 P. (24) 685 


History: En. Sec. 4629, Civ. C. 1895; not render the request insufficient, since 
re-en. Sec. 6206, Rev. C. 1907; re-en. Sec. under this section, “that is certain which 
8767, R. C. M. 1921. Cal. Civ. C. Sec. 3538. can be made certain.” Bell et al. v. Crivi- 
Field Civ. C. Sec. 1993. ausky, 98 M 109, 123, 37 P 2d 673. 


Operation and Effect References 

The fact that the letter of the insured Cited or applied as section 6206, Revised 
to the insurer suggesting a change of Codes, in Myrick v. Peet, 56 M 13, 26, 
beneficiaries in his policy from his second 180 P 574; State ex rel. Lyman v. Stewart, 
wife to his children by his first wife, did 58 M 1, 7, 190 P 129. 
not name the proposed beneficiaries, did Kees 

94 P.(2d) 204 
8768. Time does not confirm a void act. 

History: En. Sec. 4360, Civ. C. 1895; re-en. Sec. 6297, Rev. C. 1907; re-en. Sec. 8768, 

R. C. M. 1921. Cal. Civ. C. Sec. 3539. Field Civ. C. Sec. 1994. 
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8769-8772 


Operation and Effect 


All proceedings founded upon a void 
order of the district court sitting in pro- 


DEFINITIONS AND GENERAL PROVISIONS 


Ch. 230, 231 


bate are ineffective for any purpose. The 
order is open to collateral attack and may 
be set aside at any time. State v. Me- 
Cracken, 91 M 157, 163, 6 P 2d 869. 


8769. The incident follows the principal, and not the principal the 


incident. 


History: En. Sec. 4631, Civ. C. 1895; re-en. Sec. 6208, Rev. C. 1907; re-en. Sec. 8769, 
R. GC. M. 1921. Cal. Civ. C. Sec. 3540. Field Civ. C. Sec. 1995. 


8770. An interpretation which gives effect is preferred to one which 


makes void. 


History: En. Sec. 4632, Civ. C. 1895; re-en. Sec. 6209, Rev. C. 1907; re-en. Sec. 8770, 
R. C. M. 1921. Cal. Civ. C. Sec. 3541. Field Civ. C. Sec. 1996. 


8771. Interpretation must be reasonable. 


History: En. Sec. 4633, Civ. C. 1895; 
re-en. Sec. 6210, Rev. C. 1907; re-en. Sec. 
8771, R. C. M. 1921. Cal. Civ. C. Sec. 3542. 
Field Civ. C. Sec. 1997. 


References 


Fisk Tire Co. v. Lanstrum et al.; 96 M 
279, 282, 30 P 2d 84. 


8772. Where one of two innocent persons must suffer by the act of a 
third, he, by whose negligence it happened, must be the sufferer. 


History: En. Sec. 4634, Civ. C. 1895; 
re-en. Sec. 6211, Rev. C. 1907; re-en. Sec. 
8772, R. C. M. 1921. Cal. Civ. C. Sec. 3543. 
Field Civ. C. Sec. 1998. é 


Operation and Effect 


The rule is just and equitable. The 
assignee is presumed to know the law, and, 
if he would protect his interests, he should 
notify the maker of the note that he is 
the assignee thereof; if he neglects to do 
so and, through his negligence, either he 
or the maker must suffer through the act 
of the payee in collecting the amount due 
on the note, he should be the one to 
suffer (this section). Erlandson v. Ers- 
kine et al., 76 M 537, 546, 248 P 209. 

In a foreclosure suit in which the defense 
was payment, the evidence showed that 
the mortgagee knew that. the property 
had been transferred to another by the 
mortgagor, the purchaser assuming the 
mortgage; that the interest coupons were 
payable at the office of a real estate dealer 
where the mortgagee had originally listed 


the property for sale, where he received 


payment therefor and also a part payment 
on his note; that he was advised by the 
purchaser that the entire debt had been 
paid at that office on a certain day, he 
replying that he would take care of it. 
The real estate agent converted the final 
payment to his own use. Held, that the 
mortgagee by his conduct caused the pur- 
chaser to believe that the real estate 
dealer was his agent for the purpose of 
receiving payment, and that therefore he 
was estopped to deny his authority to re- 
ceive it (this section). Millious v. Thomp- 
son, 94 M 110, 118, 20 P 2d 1060. 


References 


Cited or applied as section 6211, Revised 
Codes, in Daly v. Kelley, 57 M 306, 187 P 
1022; Colwell v. Grandin Investment Co., 
64 M 518, 527, 529, 210 P 765; Union Bank 
ete. Co. v. Lynn, 73 M 473, 477, 237 P 
490; Security State Bk. v. First Nat. Bk., 
78 M 389, 393, 254 P 417; Harvey E. Mack 
Co. v. Ryan, 80 M 524, 535, 261 P 283; Fed- 
eral Land Bk. of Spokane v. Gallatin Co., 
84 M 98, 111, 274 P 288, 


CHAPTER 231 
DEFINITIONS AND GENERAL PROVISIONS 


Section 8773. 


When this code takes effect. 


8774. Provisions similar to existing laws—how construed. 
8775. Actions, etc., not affected. 

8776. Meaning of words. 

8777. Third persons. 

8778. Usage, what constitutes. 

8779. Words “usual” and “customary.” 

8780. Notice, actual and constructive. 

8781. Constructive notice. 

8782. 


“Heretofore” and “hereafter,” meaning of. 
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DEFINITIONS AND GENERAL PROVISIONS 


8773-8779 


8773. When this code takes effect. This code takes effect at twelve 


o’clock noon o 
History: En. S@. 4650, Civ. C. 1895; 


re-en. Sec. 6212, Rev. C. 1907; re-en. Sec. 
8773, R. C. M. 1921. Cal. Civ. C. Sec. 2. 


irst day of July, 1895. 


References 

Cited or applied as section 4650, Civil 
Code, in Bullard v. Smith, 28 M 387, 397, 
72 PoWeH 


8774, Provisions similar to existing laws—how construed. The pro- 
visions of this code, so far as they are substantially the same as existing 
statutes or the common law, must be construed as continuations thereof, 


and not as new enactments. 

History: En. Sec. 4653, Civ. C. 1895; 
re-en. Sec. 6215, Rev. C. 1907; re-en. Sec. 
8774, R. C. M. 1921. Cal. Civ. C. Sec. 5. 

References 

Cited or applied as section 4653, Civil 
Code, in Northwestern Mut. Life Ins. Co. 
v. Lewis and Clark County, 28 M 484, 495, 


8775. Actions, etc., not affected. 


72 P 982; as section 6215, Revised Codes, 
in Cummings v. Reins Copper Co., 40 M 
599, 620, 107 P 904; In re Beck’s Estate, 
44 M 561, 580, 121 P 784, 1057. 


Cited or applied as section 6215, Revised 
Codes, in Northam v. Casualty Co. of 
America, 177 Fed. 981, 984. 


No action or proceeding commenced 


before this code takes effect, and no right accrued, is affected by its 


provisions. 


History: En. Sec. 4654, Civ. C. 1895; 
re-en. Sec. 6216, Rev. C. 1907; re-en. Sec. 
8775, R. C. M. 1921. Cal. Civ. C. Sec. 6. 


References 

Cited or applied as section 4654, Civil 
Code, in Menard v..M. ©. Ry. Co., 22 M 
340, 349, 56 P 592. 


8776. Meaning of words. Whenever the meaning of a word or phrase 


is defined in any part of this code, such definition is applicable to the 59 
same word or phrase wherever it occurs, except where a contrary intention’ 


plainly appears. 


History: En. Sec. 4661, Civ. C. 1895; 
re-en. Sec. 6223, Rev. C. 1907; re-en. Sec. 
8776, R. C. M. 1921. Field Civ. C. Sec. 2000. 


References 

Cited or applied as section 6223, Revised 
Codes, in Pittsmont Copper Co. v. O’Rourke, 
49 M 281, 292, 141 P 849; In re Trepp’s 
Estate, 71 M 154, 162, 227 P 1005; State 
| v. MeGraw, 74 M 152, 158, 240 P 812. 

8777. Third persons. The words “third person,” as used in this code, 

include all who are not parties to the obligations or transactions concerning 
which the phrase is used. 


History: En. Sec. 4663, Civ. C. 1895; re-en. Sec. 6225, Rev. C. 1907; re-en. Sec. 8777, 
R. C. M. 1921. 


8778. Usage, what constitutes. Usage, within the meaning of this 
code, is a reasonable and lawful public custom concerning the transactions 
of the same nature as those which are to be affected thereby, existing at 
the place where the obligation is to be performed, and either known to 
the parties, or so well established, general, and uniform, that they must 
be presumed to have acted with reference thereto. 

History: En. Sec. 4664, Civ. C. 1895; re-en. Sec. 6226, Rev. C. 1907; re-en. Sec. 8778, 
R. C. M. 1921. Field Civ. C. Sec. 2021. 

8779. Words “usual” and “customary.” The words “usual” and “cus- 
tomary,” as used in this code, mean “according to usage.” 

History: En. Sec. 4665, Civ. C. 1895; re-en. Sec. 6227, Rev. C. 1907; re-en. Sec. 8779, 
R. C. M. 1921. Field Civ. C. Sec. 2022. 
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89 P.(2d) 271 | 
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89 P.(2d) 1040 
| 


8781 
92 P.(2d) 632 


8781 
175 P.(2d) 194, | 
5 | 


| 


(dissent) ; 


8781 | 
176 P.(2d) 669 
| 


8780-8782 


8780. Notice, actual and constructive. 


DEFINITIONS AND GENERAL PROVISIONS 


Chia 


Notice is: 


1. Actual—which consists in express information of a fact. 
2. Constructive—which is imputed by law. 


History: En. Sec. 4666, Civ. C. 1895; 
re-en. Sec. 6228, Rev. C. 1907; re-en. Sec. 
8780, R. C. M. 1921. Cal. Civ. C. Sec. 18. 
Based on Field Civ. C. Secs. 2009, 2010. 

Operation and Effect 

Constructive notice, notice implied by 
law, is analogous to a summons and serves 


the same purpose. Oliveri v. Maroncelli 
et al., 94 M 476, 479, 22 P 2d 1054. 


8781. Constructive notice. 


References 


Cited or applied as section 4666, Civil 
Code, in Trerise v. Bottego, 32 M 244, 249, 
7Y P 1057; Hoppin v. Long, 74 M 558, 
573, 241 P 636; Angus v. Mariner et al, 
85. M 365, 374, 278 P 996. 


Every person who has actual notice of 


circumstances sufficient to put a prudent man upon inquiry as to a particu- 
lar fact has constructive notice of the fact itself, in all cases in which, by 
prosecuting such inquiry, he might have learned such facts. 


History: En. Sec. 4667, Civ. C. 1895; 
re-en. Sec. 6229, Rev. C. 1907; re-en. Sec. 
8781, R. C. M. 1921. Cal. Civ. C. Sec. 19. 
Based on Field Civ. C. Sec. 2011. 


Operation and Effect 


This section embodies an old ‘rule of 
chancery. Trerise v. Bottego, 32 M244, 
248, 79 P 1057; Yale Oil Corp. v. Sedlacek 
et al., 99 M 411, 43 P 2d 887. 

Evidence held insufficient to establish 
constructive notice in defendant city of 
an unrecorded grant of a portion of a 
water right made prior to its purchase of 
the entire right by defendant. Custer Con. 
Mines Co. v. City of Helena, 52 M 35, 42, 
156 P 1090. 

The record of a money judgment against 
Mrs. C. J. E. cannot be held to have im- 
parted constructive notice to a purchaser 
of real property from Anna E., the record 
title holder, that the property was im- 
pressed with a lien of the judgment, unless 
the purchaser had actual knowledge that 
Mrs. C. J. E. and Anna E. were the same 
person. Poulos v. Lyman Brothers Co., 
63 M 561, 208 P 598. 

Held in an action to foreclose a second 
mortgage on real property and to have it 
declared superior to a prior one, unrecorded 
at the time plaintiff placed his mortgage of 
record, that plaintiff having been advised 
by language in his mortgage to the effect 
that it was “subject to a first mortgage 
heretofore made” on the property, he had 
actual notice of the prior lien; that he 
was chargeable with notice of all material 


8782. 


“Heretofore” and “hereafter,” 


facts which an inquiry suggested by the 
recital would have disclosed, and that with 
such notice he proceeded at his peril, even 
though the former instrument was not 
yet acknowledged or could be considered 
imperfect when he placed his mortgage on 
record. Angus v. Mariner et al., 85 M 365, 
374, 278 P 996. 

A bank, holding money as bailee or 
pledge-holder, which receives notice that 
one other than the bailor or pledgor is the © 
true owner thereof but notwithstanding 
such notice delivers it to a person other 
than the claimant, may be held liable for 
the amount thereof. Maser v. Farmers’ 
ete. Bank of Winnett, 90 M 33, 39, 300 
Ee Loo. 

Defendant, in an action to quiet title, 
who relied upon an assignment of a certifi- 
cate of sale and subsequent sheriff’s deed 
to real property sold on foreclosure, held 
to have had sufficient notice of the facts 
and circumstances which subsequently re- 
sulted in a judgment setting aside the 
mortgage as fraudulent, to put him upon 
inquiry before taking the assignment and 
to make applicable the rule that failure 
to make inquiry which, if pursued, would 
have led to actual knowledge, will deprive 
one of the character of a bona fide pur- 
ebaser.  Teisinger v. Hardy, 91\Me9.) 21, 
erred ta los 


References 


Hastings et al. v. Wise et al., 89 M 325, 
841, 297 P 482. 


meaning of. Whenever the term 


“heretofore” occurs in any statute, it shall be construed to mean any 
time previous to the day such statute shall take effect; and whenever the 
word “hereafter” occurs, it shall be construed to mean the time after 


the statute containing the term shall take effect. 


History: En. Sec. 4670, Civ. C. 1895; re-en. Sec. 6232, Rev. C. 1907; re-en. Sec. 8782, 
R. C. M. 1921. - 
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CIVIL: CODE 


CHAPTER: 2, PERSONS—MINORS, ADULTS AND PERSONS OF 
UNSOUND MIND 


5685. Power of persons whose incapacity has been adjudged—presump- 
tion of legal capacity from certificate of institution superintendent or 


physician. 

Adjudication of a person as insane and 
that he be committed to the insane asylum 
does not establish a conclusive presump- 
tion of insanity until restored to capacity 
under section 10415, Revised Codes, or 
until the certificate required by section 
5685, from the proper officer of the 
asylum is furnished; the presumption, on 
the contrary, being a rebuttable one. State 
v. Bucy, 104 M 416, 66 P 2nd 1049. 


Id. Whether a juror serving at a ecrim- 
inal trial in 1936, who had been committed 
to the insane asylum in 1927 where he re- 
mained about two months, he being then 
released as cured, but who had never been 
restored to competency by court order or 
on a certificate of discharge from the 
asylum (sec. 5685, supra), was mentally 
competent to serve at the trial, was a 
question of fact. 


5687. Minors may enforce their rights. 


References 


State ex rel. Haynes v. District Court, 106 M 578, 584, 81 P 2d 422. 


CHAPTER 38, PERSONAL RIGHTS—LIBEL AND SLANDER—. 
PROTECTION TO PERSONAL RELATIONS 


5690. Libel defined. 


In an action for libel brought under the 
last clause of section 5690, Revised Codes, 
which declares libel to be a false and un- 
privileged publication which has a tend- 
ency to injure a person in his occupation, 
it is immaterial whether the publication 
contains opprobrious statements or not; 


5691. Slander, what constitutes. 

Held, 
stenographer against a mercantile estab- 
lishment, an employee of which in deny- 
ing plaintiff credit was alleged to have 
said in the store within hearing of others: 
‘“Your credit is no good; you don’t pay 
your bills; you owe too many bills in 


in an action for slander by a 


if the language necessarily causes damage 
to the person concerning whose affairs it 
is published, it is libelous per se. (Hold- 
ing in Lemmer v. The Tribune, 50 M 559, 
to the contrary, overruled.) Miller Ins. 
Agency v. Home Fire, ete., Ins. Co., 100 
M 551, 564 et seq., 51 P 2d 628. 


town,’’ held not slanderous per se, within 
the meaning of section 5691, Revised 
Codes, defining ‘‘slander,’’ the words in 
no manner having reflected upon the skill 
or ability of plaintiff as a stenographer. 


5692. What communications are privileged. 


Judges, when acting in their official 
capacity, are immune from responsibility 
for slander or libel. Nadeau v. Texas 


5692.1. 


Liebel v. Montgomery Ward & Co., Ince., 
103 M 370, 380, 62 P 2d 667. 
Company, 104 M 558, 573, 69 P 2d 586, 


593. 


Liability of owner or operator of radio station for libel and de- 


famation, extent of. No person, firm, or corporation owning or operating 
a radio broadcasting station shall be liable under the law of libel and 
defamation on account of having made its broadeasting facilities available 
to any person, whether a candidate for public office or any other person, 
for discussion of controversial or any other subjects, in the absence of proof 
of actual malice on the part of such owner or operator. [En. Sec. 1, Ch. 122, 
Li. 1939, | 


5692.2. Copy of proposed radio address may be required prior to broad- 
cast. Any person, firm or corporation owning or operating a radio broad- 
casting statfon shall have the right, but shall not be compelled, to require 
the submission and permanent filing, in such station, of a copy of the 
complete address, or other form of expression, if in words, intended to 
be broadeast over such station, not more than 48 hours before the time of 
the intended broadeast thereof. |En. See. 2, Ch. 122, L. 1939.] 


5 


/ 


5692.3-5736.1 DIVORCE 


Ch. 6 


5692.3. Construction of act—liability. Nothing in this act contained 
shall be construed to relieve any person broadcasting over a radio station 
from liability under the law of lbel and defamation. Nor shall anything 
in this act be construed to relieve any person, firm or corporation owning 
or operating a radio broadeasting station from liability under the law of 
libel and defamation on account of any broadcast prepared or made by any 
such person, firm or corporation or by any officer or employee thereof in 
the course of his employment; and in any case where lability shall exist 
on account of any broadeast as declared in the first clause of this sentenee, 
in that event where two or more broadcasting stations were connected to- 
ovether simultaneously or by transcription, film, metal tape or other approved 
or adapted use for joint operation, in the making of such broadcast, such 
liability shall be confined and limited solely to the person, firm or corpora- 
tion owning or operating the radio station which originated such broadeast. 
[En. See. 3, Ch. 122, L. 1939. | 


5684. Right to use force. —- 


An instruction that the owner of prop- 
erty, not his dwelling house, is not war- 
ranted in using a dangerous weapon in 
repelling a trespass, and that the law 
does not justify ‘‘the shedding of human 
blood’? to prevent slight injury to prop- 
erty or injury to a relative, and one that 


rather than to shed blood he must suffer 
the trespass and seek relief through the 
law, held objectionable as leading the jury 
to believe that any use of force sufficient 
to draw blood must be held to be exces- 
Sive as a matter of law. Vaugh v. Mesch, 
107° .M498;95095'87-Pi 2a L777. 


CHAPTER 6, DISSOLUTION OF MARRIAGE—DIVORCE 


5736. Causes for divorce. Absolute divorces, or separations from bed 
and board, or decrees for separate maintenance, may be granted for any 
of the following causes: 

Ineurable insanity ; 

Adultery ; 

Extreme cruelty ; 

Wilful desertion ; 

Wiltubneglect..~ 

Habitual intemperance; | 

Conviction of felony. [As amended Sec. 1, Ch. 65, L. 1937.] 


NG No 


5736.1. Incurable insanity. Incurable insanity may be established on 
the testimony of competent physicians that such person is beyond medical 
and surgical remedy, providing, however, that no divorce shall be granted 
on the grounds of incurable insanity unless such insane person has been 
regularly confined in a state institution for insane persons for at least five 
years next preceding the commencement of the action for divorcee. In 
granting a divorce upon this ground, notice of the pendency of the action 
Shall be served in such manner as the court may direct upon the nearest 
blood relative and guardian of any such insane person, and the superintend- 
ent of the institution in which he or she is confined. Such relative or 
guardian and superintendent of the institution and such insane person shall 
be entitled to appear and be heard upon any and all issues. The status of 
the parties as to the support and maintenance of such insane person shall 
not be altered in any way by the granting of the divorce. [En. Sec. 2, Ch. 
Gon ledoa 7: | i) 
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HUSBAND AND WIFE 


5766-5790 


5766. Period of residence required to entitle plaintiff to divorce. 


Where statutes refer only to residence 
and not to domicile, as does section 5766, 
- Revised Codes, declaring that before a 
divorcee may be granted plaintiff must 
have been a resident of the state for one 
year, the courts have generally held that 
the word ‘‘residence’’ will be construed to 


5769. Expenses of action—alimony. 


Tie general rules’ that. the “power to 
modify decrees allowing alimony extends 
only to future installments and not to 
such as have already accrued, on the 
ground that such allowance constitutes a 
vested right which the court has no au- 


thority to alter or change, does not apply 


where the statute provides otherwise, as 
does section 5769, Revised Codes, in this 


state. Woehler v. Woehler, 107 M 69, 73 
5770. Orders respecting custody of 
While courts are not in harmony 


whether or not an agreement between a 
parent and another to surrender the cus- 
tody of his child is valid, it is proper to 
be considered in determining what is for 
the best interests of the child, and whether 
the parent has waived his right to its cus- 
tody or is estopped from asserting it. 
Haynes v. Fillner, 106 M 59, 77,75 Mi 2d 
802. 

Under section 5770, Revised aaa au- 
thorizing the district court in divorce pro- 
ceedings, either before or after judgment, 
to give such direction for the custody, 
care and education of the children of the 
marriage as may be necessary or proper, 
and may at any time vacate or modify 
the same, the interest of the children is 
the paramount consideration of the court. 
State ex rel. Floch, v. District Court, 107 


5771: 
wife. 


Quaere: Has the district court the power 
to modify an order awarding alimony, un- 
der section 5771, Revised Codes, relating 


mean practically the same as ‘‘domicile’’. 
The legislature in enacting section 33, Re- 
vised Codes, and defining the term ‘‘resi- 
dence’’ has adopted the same rule. State 
ex rel, Duckworth v. District Court, 107 
MYT, LOL SU Bad 30. 


et seq., 81 P 2d 344. 

Id. Section 5769, supra, declaring that 
the final judgment in a separate main- 
tenance action may by its orders be en- 
forced by the district court as it may in 
its discretion, from time to time deem 
necessary, held broad enough to include 
within its terms not only future but also 
past due installments of alimony. 


children. 
Moiso- 100 eb; seq. 281) .2dLo9 2. 

Id. Neither the fact that a divorce 
decree makes no mention of the children 
of the marriage, nor the fact that their 
care and custody had previously been pro- 
vided for by the parties in a private agree- 
ment is binding upon the court or the 
minors, though binding upon the parties; 
hence where the parties had entered into 
an agreement under which ‘the father 
should have custody of the minor son and 
the mother of the minor daughter, each 
being released from any payments rela- 
tive to the care and education of the 
minor in charge of the other, the court 
upon a proper showing could thereafter 
award the custody of both children to the 
mother, the father to pay a certain sum 
pet month to the mother for the support 
of both children. 


_ Support of wife and children on divorce or separation granted to 


to past due alimony. State ex rel. Pagan- 
ini v. District are TOFS TOS Aloo ST 
BeZd oor. 


CHAPTER 7, HUSBAND AND WIFE 
5782. Mutual obligations of husband and wife. 


References 


Bingham vy. National Bank, 105 M 159, 167, 72 P 2d 90. 
5783. Rights of husband as head of family. 


The husband has the right to select the 
place where the family shall live, and 
the residence of the husband is presump- 


tively the residence of the wife. (See. 
5783, Rev. Codes) Archer v. Archer, 106 
M 116, 118, 75 P 2d 783. 

/ 


5784. Duties of husband to wife as to support. 


References 


Bingham v. National Bank, 105 M 159, 167 et seq., 72 P 2d 90. ; 
5790. Liability for acts or debts of each other. 


Held, that where the mother of two 
minor sons was granted a divorce, the de- 
eree awarding her their custody but mak- 


ing no provision for alimony or their 
maintenance, the court, on the wife’s ap- 
plication for its modification to the ex- 


a 


0799-5878 


tent of requiring the father to contribute 
$35.00 a month for the purpose of paying 
the expense of one of the boys incident 
to a college education, properly ordered 
such modification, as against the father’s 
contention that the statute relating to the 
education of minors of divorced parents 
does not contemplate a college education. 
Refer v. Refer, 102 M 121, 129, 56 P 2d 
750. 

Id. In a divorce case where the mother 
is awarded the custody of minor children 
but cannot alone carry the burden of their 
education and maintenance, the burden 


PARENT, CHILD, GUARDIAN 


Ch. 9, 10 


must, at least in part, be borne by the 
father. 

Joining of husband and wife by a col- 
lection agency in all actions where a claim 
against either was involved, although the 
facts in nowise justified the practice, held 
at least to amount to sharp practice. State 
v. Merchants’ Credit Service, In., 104 M 
7,6, 7LU2, 700. Pil? Bor. 

References 

Bingham v. National Bank of Mon- 
tana, 105 M 159, 167, et seq., 72 P 2d 
90. 


5799. Separate property of wife—how far liable. 


In an action by the wife for the con- 
version of her separate property by means 
of a levy of execution, an instruction 
that if the jury found that plaintiff actual- 
ly owned the property, verdict should go 
in her favor was not erroneous, as against 
the contention that it failed to advise the 
jury as to a creditor’s right to levy on the 


wife’s property to satisfy her husband’s 
debt where the creditor was misled into 
believing that it belonged to her husband. 
(See. 5799, Rev. Codes) Brennan v. Mayo 
et al., 100 M 439, 446, 50 P 2d 245. 
References ; 
Bingham v. National Bank, 105 M 159, 
167, 72 P 2d 90. 


CHAPTER 9, PARENT AND CHILD—CHILDREN BY BIRTH AND 
BY ADOPTION 


5833. Obligations of parents for the support and education of their chil- 


dren. 

Held, that where the mother of two 
minor sons was granted a divorce, the de- 
eree awarding her their custody but mak- 
ing no provision for alimony or their main- 
tenance, the court, on the wife’s applica- 
tion for its modification to the extent of 
requiring the father to contribute $35 a 
month for the purpose of paying the ex- 


5834. Custody of legitimate child. 


The presumption that where the custody 
of a. child is in dispute, its best interests 
require that it be awarded to the parent, 
is a rebuttable one; each case must be 


5841. 


References 


pense of one of the boys incident to a 
college education, properly ordered such 
modification, as against the father’s con- 
tention that that statute relating to the 
education of minors of divorced parents 
does not contemplate a college education. 
Refer v. Refer, 102 M 121, 127, 56 P 2d 
750. 


decided upon its own peculiar facts and 
circumstances. Haynes v. Fillner, 106 M 
De Fis (Oh ad o0a. 


When parental authority ceases. 


Haynes v. Fillner, 106 M 59, 77, 75 P 2d 802. 


5861. Proceedings on adoption. 


References - 


In re Clark’s Estate, 105 M 401, 426, 74 P 24 401. 


CHAPTER 10, GUARDIAN AND WARD 


5873. Appointment by parent. 


References 


Haynes v. Fillner, 106 M 59, 77, 75 P 2d 802. 
5878. Rules of awarding custody of minors. 


In awarding the custody of a child, the 
court must be guided by the rule that the 
paramount consideration is the best inter- 
ests of the child in respect to its tem- 
poral, mental and moral welfare. Haynes 
vy. Fillner, 106 M 59, 71 et seq., 75 P 2d 
802. 


Id. The parent’s right to the custody 
of his minor child is not an absolute one, 
even though it be conceded that he is a 
fit and proper person to have such cus- 
tody, as where by circumstances beyond 
his control he was deprived of rearing the 
child in a home of his own, and re- 


Ch. 12, 13 


linquished its custody to one who for six 
years bestowed upon it excellent care and 
attention, when the parent demanded its 
return proposing to establish a home un- 
der an arrangement the success of which 
was highly problematical by reason of his 
occupation requiring his absence from the 
city of his residence much of the time, 


5881. Duties of guardian of estate. 


References 


CORPORATIONS 


5881-5926.3 


while on the other hand the welfare of 
the child would be reasonably assured by 
reason of the affections existing between 
it and the foster parent. 

References 

State v. District Court et al., 105 M 510, 
520, 74 P 2d 8. 


In re Welch’s Estate, 100 M 47, 52, 45 P 2d 681. 


CHAPTER 12, THE CREATION OF PRIVATE CORPORATIONS 


5900. Corporation defined. 


Held, as against the contention that 
common-law trusts fall within the pro- 
visions of section 18, article XV of the 
state constitution, declaring what shall 
constitute a ‘‘corporation,’’ within the 
meaning of such Article and are, there- 
fore, subject to all the. statutory pro- 
visions relating to the organization of 
corporations, and hence such a trust, hav- 


ing failed to comply with the statutes in 
that behalf, cannot hold property, that 
the constitutional definition of the term 
‘‘corporation’’ does not extend to every 
statutory provision relative to corpora- 
tions, in the absence of statutes so pro- 
viding. Hodgkiss v. Northland Petroleum 
Consol., 104 M 328,.356, 57 P 2d 811. . 


5903. Purposes for which private corporations may be. formed. 


Held, that the provision of section 9629, 
Revised Codes, that ‘‘any person’’ may 
act as attorney in a justice’s court does 
not include a corporation, in view of sec- 


which private corporations may be formed, 
but does not include the profession of 
practicing law. State v. Merchants’ 
Credit Service, Inc., 104 M 76, 102 et seq., 


tion 5908, which declares the purposes for 66 P 2d 337. 


5917.5. Continual existence of corporations relating to water use. Cor- 
porations and water users’ associations heretofore or hereafter organized 
under the laws of the state of Montana for the purpose of acquiring and 
owning water rights and constructing, maintaining and operating canals, 
ditches, flumes and other works for conveying water, and reservoirs for 
storing the same, or for any of the purposes mentioned in this section, shall 
have continual existence. |En. See. 1, Ch. 185, L. 1937. | 


5917.6. Amendment of articles. Corporations and water users’ associa- 
tions heretofore organized under the laws of the state of Montana for all 
or any of the purposes mentioned in. section 5917.5 are hereby authorized 
to amend their articles of incorporation in the manner provided in sections 
0917.1 to 5917.4, inelusive, of the Revised Codes of Montana of 19385, at any 
time after the taking effect of this act, so as to hereafter have and enjoy 
the privilege of continual existence. |En. See. 2, Ch. 185, L. 1937. ] 


CHAPTER 13, CHANGES IN CORPORATE ORGANIZATION AND 
MANAGEMENT , 


5926.3. Amendment of articles of incorporation—amendments allowed. 
Any corporation, heretofore or hereafter organized under any of the laws 
of the state of Montana, whether formed and existing before or after the 
taking effect of the codes on July 1, 1895, may, in the manner herein pro- 
vided, amend its original or amended articles of incorporation by changing 
the name, principal office or principal place of business or number of 
directors, by changing the number, par value, character, class or preference 
of its shares of capital stock, by increasing or decreasing the capital stock, 


a 


5926.4-5926.7 AMENDING ARTICLES OF INCORPORATION Ch. 13 
by changing or extending its powers or business to embrace any power or 
purpose for which corporations may be organized under the laws of Mon- 
tana, by extending its term of existence within the hmits provided by-law, 
or by an amendment in respect to any other matter which might lawfully 
have been originally provided in such articles of incorporation, or is now 
or may be, by law, provided in original articles of incorporation or in 
amendments thereto. |En. See. 1, Ch. 32, L. 1937. | 


5926.4. Procedure for amending—vote of stockholders to increase stock. 
Such amendment may be made by the adoption of a resolution by a two- 
thirds vote of the capital stock of such corporation, represented in person 
or by proxy at any regular annual meeting of such corporation and entitled 
to vote thereat, held at the time and place prescribed by its by-laws for 
the election of directors without special notice thereof, at which meeting 
a quorum as defined by section 5946, Revised Codes of Montana of 1935, 
or preseribed by the by-laws of such corporation, as in said section provided, 
is present; or at any special meeting of the stockholders of such corpora- 
tion called, noticed and held for that specific purpose in the manner pre- 
seribed by its by-laws, at which meeting a quorum, as defined by said 
section 5946, Revised Codes of Montana of 1935, is present; provided, how- 
ever, that the stock of any corporation shall not be increased hereunder 
without the consent of the persons holding a majority of the stock first 
obtained at a meeting held after at least thirty (30) days notice given in 
pursuance of sections 5920 and 5921, Revised Codes of Montana of 1935. 
| En. See. 2, Ch. 32, L. 1937. | 


5926.5. Certificate of proceedings to be filed with county clerk—contents 
—when amendment effective. <A certificate of the proceedings had at such 
meeting, showing compliance with the provisions of this act, containing a 
copy of the resolution, or resolutions, adopted, and showing the vote thereon, 
shall be made out, signed and verified by the affidavit of the chairman of 
such meeting and countersigned by the secretary of the meeting, and shall 
be filed in the office of the county clerk of the county wherein the original 
articles of incorporation were filed, and a copy thereof, certified by such 
county clerk, shall be filed in the office of the secretary of state. A similar 
certified copy of such certificate shall likewise be filed in the office of the 
county clerk of any county to which said corporation may have changed 
its principal office or principal place of business. Upon the filing of the 
certified copy of such certificate in the office of the secretary of state, as 
hereinabove provided, the said amendment, or amendments, shall imme- 
diately become effective. [En. Sec. 8, Ch. 32, L. 1937.] 


5926.6. Fees. Such corporation shall pay to the secretary of state and 
to the respective county clerks of the counties in which certificates are 
filed the fees required by the laws of the state of Montana. [En. See. 4, 
Clr 32 <li Oars) | 


5926.7. Additional method of amending. The method of amending the 
articles of incorporation herein provided shall be in addition to any other 
method or methods provided by law. |[En. See. 5, Ch. 32, L. 1937.] 
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CHAPTER 17, CORPORATE 


CORPORATIONS—STOCK—STOCKHOLDERS 


5957, 5994.1 


STOCKS AND THE RIGHTS 


OF STOCKHOLDERS 
5957. Five per cent, of stock may demand statement. 


Held, that the legislature in enacting 
section 5957, Revised Codes, providing that 
where the treasurer of a corporation re- 
fuses to comply with the demand of a 
holder of five per cent. of its capital 
stock for a financial statement of the 
corporation, he shall be subject to the 
penalty therein fixed, recoverable by an 
action in ‘‘any court having jurisdiction 
thereof,’’ did not intend to repeal or 
change the then existing laws relating to 
the right to demand a change of venue. 
Stanton Trust & Savings Bank v. John- 
son, 104 M 235, 237, et seq., 65 P 2d 1188. 

Id. In the absence of statutory direc- 
tion as to the manner of delivery by the 
treasurer of a corporation of a state- 
ment of its financial condition demanded 
by a stockholder under _ section 5957, 
supra (par. 1), he could have complied 
with the demand in the same manner in 
which it was made (by mail) by deposit- 
ing it in the postoffice at the county seat 
of the county where he lived and where 
the corporation had its principal place of 
business; hence, the cause of action re- 
sulting from his refusal arose in that 
county within the meaning of section 9094, 
and therefore the place of trial was pro- 
perly changed to that county. 

Under section 5957, Revised Codes, 
granting the right to any person owning 
five per cent. of the capital stock of a 
corporation to demand of its treasurer a 
statement under oath of its affairs, and 
in ease of refusal a right of action against 
the treasurer to recover the penalty pre- 
scribed, it is incumbent upon the plaintiff 
in such an action to allege and prove af- 
firmatively every fact and circumstance 
‘upon which his right to recover depends. 
Stanton Trust & Sav. Bank v. Johnson, 
107 M 348, 349 et seq., 85 P 2d 336... 

Id. The lability imposed upon the 
treasurer of a corporation in case of fail- 
ure to comply with the request of a stock- 
holder for a statement of the affairs of 


the corporation, under section 5957, at- 
taches to him as an official and by virtue 
of the office he holds in the company, and 
not otherwise; hence where the treasurer 
prior to the time the demand was made 
upon him had resigned his office and his 
successor had been elected, the trial court 
properly found in favor of the defendant. 

Id. One who was not the treasurer of 
a corporation at the time a stockholder 
demanded a financial statement of its 
condition (sec. 5957, Rey. Codes), could 
not be made such‘under the doctrine of 
estoppel based on certain annual reports 
which bore his name as treasurer, made, 
however, on dates which showed that 
plaintiff could not have relied upon them 
in making his request, though he may have 
relied upon them in bringing the action; 
the rule being otherwise where the rights 
of a third person dealing with the cor- 
poration through the treasurer relied upon 
such reports to his damage, in which case 
the corporation would be estopped. 

Id. A stockholder of a corporation 
must at his peril ascertain who its treas- 
urer is before he can subject him to the 
penalty prescribed by section 5957 for 
failure to furnish the statement prescrib- 
ed; and if he fails to examine the cor- 
porate books to inform himself, he can- 
not thereafter invoke the doctrine of 
estoppel. 

Id. Where defendant, sought to be held 
for the penalty prescribed by section 5957 
for failure to furnish a statement of the 
financial condition of his corporation as 
treasurer thereof, showed by the records 
of a special meeting of its board of direc- 
tors held some six weeks before plaintiff 
made his demand for such statement, that 
his resignation as treasurer had then been 
accepted and his successor elected, con- 
tention of plaintiff that the records of 
the meeting were sham and fictitious, held 
not supported by the evidence. 


CHAPTER 19, POWERS AND DUTIES OF CORPORATIONS 


5994.1. 
preferential rights of stockholders. 


Issuing securities convertible into stock—increase of stock— 
The board of directors of any corpora- 


tion hereafter organized or now existing under any of the laws of the 
state of Montana, whether formed and existing before or after the taking 
effect of the codes on July 1, 1895, as such, has power to issue bonds, de- 
bentures or other obligations convertible into stock of any class, in amounts, 
upon the terms, in the manner and under the conditions provided by reso- 
lution of the board of directors of such corporation; provided that the 
authorized stock of such corporation shall not be increased without the 
consent of the persons holding a majority of the stock first obtained at a 


des 


5998-6011 DISSOLUTION OF CORPORATIONS Ch. 22 


meeting held after at least thirty (380) days notice given in pursuance of 
law. Such resolution, except when the original or amended articles of in- 
corporation provide otherwise, shall preserve to the stockholders pre-emptive 
or preferential rights to subscribe to such issue as provided by law. [En. 
See. 1, Ch. 60, L. 1939. | 


5998. Corporate existence cannot be questioned. 

One who enters into a written contract Revised Codes, from denying the corporate 
with a corporation, designated as such capacity of plaintift in an action to re- 
therein, and thereunder incurs a financial cover thereon. W. T. Rawleigh Co. v. 
obligation, is estopped, under section 5998, Miller et al, 105 M 456, 461, 73 P 2d 552. 


CHAPTER 22, DISSOLUTION OF CORPORATIONS 


6010. Dissolution of corporations. 
References 
Fitzpatrick v..Stevenson, 104 M 439, 445, 67 P 2d 310. 

6011. Winding up the affairs of and disposing of the property of dis- 
solved corporations. The directors of any dissolved corporation who are 
such at the time such corporation shall become dissolved, become upon such 
dissolution the trustees of the creditors and stockholders of such corpora- 
tion. Such trustees shall settle the affairs of such corporation, liquidate 
its assets and apply the proceeds of such liquidation to the payment of the 
expenses of such trustces, to the payment of its debts and other obligations, 
and distribute any surplus remaining to the stockholders of such corpora- 
tion, in a proceeding in the district eourt of the county in which the prin- 
cipal place of business of such corporation was situated at the time of its 
dissolution. The procedure provided by the code of civil procedure for the 
probate of estates of deceased persons shall be followed in such proceeding, 
except that notice to creditors shall be published in each county in the state 
of Montana in which any real estate owned by such corporation at the time 
of its dissolution shall be situated, and that the time for presentation of 
claims shall in all cases be four (4) months from the date of the first 
publication of such notice; that sales of real property may be for cash, or 
upon option, with or without lease; that notice of any petition for final 
distribution shall be directed to the same persons and shall be served in 
the same manner as provided by chapter 63 of the code of civil procedure 
in the case of summons in an action to quiet title under that chapter as 
against the world; and that the money or property of such corporation 
subject to distribution shall be distributed pro rata to those persons who 
shall, upon the hearing of such petition for distribution, establish their 
ownership of capital stock of such corporation, according to their respective 
stoek ownerships, as so established in such proceeding. 

The court may, if it shall determine that it is to the best interests of 
the stockholders, distribute to such stockholders any property remaining 
after the payment of expenses of administration and of the debts of such 
corporation, without requiring that the same be turned into cash. 

The court shall also have power, and, upon the petition of the holders 
of the majority of the stock held by the persons who shall in such pro- 
ceeding establish their ownership of stock of such corporation, it shall be 
its duty, to direct the transfer of the property of such corporation, subject 
to distribution, to a new corporation organized under the laws of the state 
of Montana, for the same purposes for which such dissolved corporation was 
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Ch. 22 DISSOLUTION OF CORPORATIONS 6011 


organized, in exchange for all of the authorized capital stock of such new 
corporation, such capital stock to be issued pro rata to the persons so 
establishing their right to receive distribution of the property of said dis- 
solved corporation, in accordance with the number of shares established 
by them respectively in the proceeding above provided for. 


All conveyances or other transfers of the property of such dissolved cor- 
poration executed and delivered by such trustees in accordance with the 
provisions of this section shall be effective to convey the legal title to 
the property described therein. 


In the case of a corporation composed of members instead of stockholders 
the same procedure shall apply, and in any such ease, for the purposes of 
this section, the word “stockholder” shall mean ‘member’ and the word 
“stock” or the words “capital stock” shall mean “interest”, “units” or other 
words descriptive of the interest of such members in such corporation and 
its assets. ; 

The term “trustees” as herein used shall include the singular as well as 
the plural. 

A corporation shall be deemed to be dissolved within the meaning of this 
section whenever its corporate powers shall have been completely lost by 
lapse of time, by the final judgment of a court of competent jurisdiction, 
by the action of its stockholders or members, or in any other manner. 

In the event all of the directors of such dissolved corporation, who were 
such at the time of the dissolution of such corporation, shall have died, 
resigned, or refuse or be unable to act, the district court of the county in 
which was situated the principal place of business of such corporation at 
the time of its dissolution, shall, upon petition of a trustee, stockholder or 
creditor of such corporation, and upon a sufficient showing of the necessary 
facts, appoint a trustee or trustees who shall have the same powers and 
duties as are by this section conferred and imposed upon the directors of 
such corporation who were such at the time of the dissolution of such 
corporation. 

Any receiver or trustee appointed under the provisions of chapter 45 of 
the code of civil procedure shall be governed by the provisions of this 
section as well as by the provisions of said chapter 45. 

Fees shall be allowed to the trustees and their attorneys in accordance 
with the provisions of chapter 135 of the code of civil procedure. 

The provisions of this section shall apply to any corporation heretofore 
or hereafter dissolved and whether or not it owes debts or has other un- 
finished business, and such proceeding may be for the sole purpose of dis- 
posing of the assets of such corporation in one of the methods prescribed 
and permitted by this section. 

In the case of a corporation which shall have become dissolved at or prior 
to the passage and approval of this act but has no affairs requiring a 
settlement or liquidation but owned real property which has not been dis- 
posed of, any stockholder may, in lieu of the proceeding hereinabove au- 
thorized, bring an action under the provisions of chapter 63 of the code 
of civil procedure for the purpose of determining the ownership of the real 
estate of such corporation. 

In such ease the decree shall award such real estate to the persons who 
shall in such proceeding establish their ownership of capital stock of such 
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corporation, pro rata, according to their respective stock ownerships, as so 
established in such proceedings 


In such action the court may allow the plaintiff a rensodable attorney’s 
fee for bringing and prosecuting such action. 


The surviving trustees of any dissolved corporation or the trustees ap- 
pointed in lieu thereof as provided by statute may sue and be sued with 
the same effect as such dissolved corporation might have sued or have been 
sued had it not become dissolved. 


The term “stockholder”, as used in this section, shall include not only 
stockholders of record upon the books of such corporation, but their suc- 
cessors in interest in the ownership of stock of such corporation. | As amend- 
ed See. 1, Ch. 198, L. 1937.] 


The complaint in an action against the bank shall be the trustees of the bank for 
trustees of a dissolved state bank to re- liquidating its affairs, unless other per- 
cover damages from the bank for breach sons were appointed, any application to a 
of an option contract to purchase land bank the dissolution of which was accom- 
held by the bank, held not insufficient plished by the voluntary act of the cor- 
for failure to allege that other persons poration? 
were not appointed in place of the direc- Id. While there cannot be a trust with- 
tors of the bank to act as trustees to out there being trust property in exist- 
settle and liquidate its affairs. Fitz- ence, section 6011, supra, making the di- 
patrick v. Stevenson et al, 104 M 439, 67 rectors of a dissolved bank ‘‘trustees’’— 
P 2d 310. in fact but the successors in interest, with 

Id, Quare: Has the phrase, ‘‘unless other power to sue and be sued in behalf of the 
persons are appointed by the court,’’  corporation—to settle and liquidate its 
found in section 6011, Revised Codes, de- affairs, applies even though there be no 
claring that the directors of a dissolved assets to be administered. 


* 


CHAPTER 23, SCOPE OF LAW—RIGHT OF LEGISLATURE 
TO REPEAL 


7 


6013. Chapter and section may be repealed. 
Under section 6013, Revised Codes, dis- breach of contract, was not deprived of 
solution of a corporation does not take his right by the dissolution to institute the 
away or impair a remedy given against action for the purpose of reducing his 
it; hence plaintiff in an action against claim to judgment, he taking his chances 
the statutory trustees of a dissolved bank to realize thereon. Fitzpatrick v. Steven- 
to fasten liability upon the bank for’ son et al, 104 M 439, 445, 67 P 2d 310. 


CHAPTER 24, BANKS AND BANKING 


6014.1. Citation of act—application of provisions—who subject to penal-. 
ties. 


Where a sum of money was delivered to 2d 585. > 

a bank under a trust agreement providing Id. Held, that under chapter 89, laws 
that the interest accruing thereon should of 1927, a state bank exercising the 
be paid to two,named trustees for use of powers of a trust company has specific 
the state prison band, the latter trustees authority to receive moneys in trust and 
were under chapter 89, section 132, laws of may allow an agreed rate of interest there- 
1927, parties in interest who could, on the on, as against the contention that by a de- 
insolvency of the trustee bank, bring ac- posit of money in trust with a provision 
tion to have the amount of the principal in the trust agreement that interest at a 
trust fund allowed as a preferred claim certain per cent. shall be paid thereon to 
even though the claim was filed with the the trustee, the relation of debtor and 
superintendent of banks in the name of creditor was created and therefore, on the 
the creator of the trust. Conley et al insolvency of the bank, a claim for pre- 
v. Johnson et al, 101 M 376 et seq., 54 P ference payment did not lie. 
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Ch. 24 BANKS AND BANKING 6014.6-6014.47 


6014.6. Trust company defined—purposes for which may be formed. 


Held, that under chapter 89, laws of tain per cent. shall be paid thereon to the 
1927, a state bank exercising the powers trustee, the relation of debtor and creditor 
of a trust company has specific authority was created and therefore, on the insol- 
to receive moneys in trust and may allow vency of the bank, a claim for prefer- 
an agreed rate of interest thereon, as ence payment did not lie. Conley et al v. 
against the contention that by a deposit Johnson et al, 101 M 376, 388, 54 P 2d 
of money in trust with a provision in the 9585. 
trust agreement that interest at a cer- 


6014.23. Change in number of directors. Any state bank or trust com- 
pany may increase or diminish the number of its directors by amending 
its articles of incorporation at any regular annual meeting or at any special 
meeting called and noticed for that purpose, of the stockholders of the bank 
or trust company, provided that the number of directors shall not at any 
time be less than three or more than eleven. 

. Whenever any bank or trust company shall decide to call a special meet- 
ing of the stockholders for the purpose of amending its articles of incor- 
poration relative to the number of directors, written or printed notice of 
such meeting must be deposited in the post office addressed to each stock- 
holder of record entitled to vote at such meeting under the articles of in- 
corporation or amendments thereto, and the laws and constitution of Mon- 
tana, at his last known place of residence at least ten days previous to the 
date set for the holding of such meeting, and in addition, said notice must 
be published once a week for two consecutive weeks in a newspaper pub- 
lished in the county wherein the principal place of business of such cor- 
poration is situated. If no newspaper is published in the county it shall 
not be necessary to publish said notice; provided, however, that the matter 
of amending the articles of incorporation to change the number of directors 
may be submitted to and acted upon at any annual meeting of the stock- 
holders without special notice thereof. 

If at the time and place specified in the notice of such special meeting 
or at the annual meeting of the stockholders, stockholders representing two- 
thirds of all the shares of stock of the corporation shall appear in person 
or by proxy and vote in favor of such amendment, a certificate of the pro- 
ceedings showing a compliance of the provisions of this act and the number 
to which the board of directors has been increased or diminished, shall be 
prepared, certified and sworn to and filed with the superintendent of banks, 
who shall within thirty days after the receipt thereof either approve or 
reject the amendment. The action of the superintendent of banks on said 
amendment shall be final. If he approves the same, he shall notify the 
bank, whereupon the certificate’ with the superintendent’s approval at- 
tached thereto shall be filed in the office of the county clerk and recorder 
ot the county wherein the bank is situated, and a certified copy thereof 
shall be filed in the office of the secretary of state. Upon the filing of such 
certified copy with the secretary of state, the amendment shall become 
effective. [As amended Sec. 1, Ch. 1381, L. 1937.] 


6014.47. Purchase of obligation of bank by officer. 


Construing section 6014.47, Revised on mortgage foreclosure sale, the amount 
Codes, forbidding an officer or director of the bank’s investment, not the amount 
of a bank to purchase or sell any assets at which it was carried on’ the bank’s 
of the bank for a sum less than ‘‘shall books after $2,000 of the debt due had 
appear upon the face of the obligation,’’ been charged off as a loss. Johnson v. 
held to mean, as applied to land acquired Kaiser et al., 104 M 261, 274, 65 P 2d 1179. 
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6014.56-6018.3 


6014.56. Demand or time deposits. 


References 


BANKS AND BANKING 


Ch .24 


Conley et al. v. Johnson et al, 101 M 376, 385, 54 P 2d 585. 
6014.100. Liability on items forwarded. 


References 


Powell B. & L. Ass’n. v. Larabie Bros., 100 M 183, 197, 46 P 2d 697. 


6014.122. No certificate of deposit to issue for borrowed money. 


It would seem that the provision of sec- 
tion 111 of chapter 89, laws of 1927, the 
banking act, that no bank shall issue its 
certificates of deposit for the purpose of 
borrowing money, means that if a bank 
desires to borrow money, it must execute 


6014.142. Claims—allowance and 


Where a sum of money was delivered 
to a bank under a trust agreement pro- 
viding that the interest accruing thereon 
should be paid to two named trustees for 
use of the state prison band, the latter 
trustees were under chapter 89, section 
132, laws of 1927, parties in interest who 
could, on the insolvency of the trustee 


the instrument evidencing the debt in the 
manner required in executing a corporate 
note, and does not prohibit the issuance of 
such certificates in the ordinary course of 
banking. In re Welch’s Estate, 100 M 
47,53, 45 P 2d 681. 


rejection. 


bank, bring action to have the amount 
of the principal trust fund allowed as a 
preferred claim even though the claim 
was filed with the superintendent of 
banks in the name of the creator of the 
trust. Conely et al. v. Johnson et al., 101 
M 376, 381, 54 P 2d 585. 


6014.144. Claims—order of payment—priorities. 


Where a sum of money was delivered to 
a bank under a trust agreement provid- 
ing that the interest accruing thereon 
should be paid to two named trustees for 
use of the state prison band, the latter 
trustees were under chapter 89, section 
132, laws of 1927, parties in interest who 


bank, bring action to have the amount 
of the principal trust fund allowed as 
a preferred claim even though the claim 
was filed with the superintendent of banks 
in the name of the creator of the trust. 
Conley et al. v. Johnson et al., 101 M 376, 
380, et seq., 54 P 2d 585. 


could, on the insolvency of the trustee 


6018.1. Financial institutions authorized to obtain insurance and make 
loans under federal housing plan. Notwithstanding any other provisions 
of the law of this state restricting the amount of any loan in relation to the 
value of the real estate, and/or restricting the term of any such loan, 
and/or restricting the rate of interest on any such loan, it shall be lawful 
for any corporation, bank, trust company, insurance company, investment 
company, and any other financial institution, which has been approved as 
a mortgagee by the federal housing administrator, to obtain insurance, and 
to make such loans secured by real estate as the federal housing admin- 
istrator Insures or makes a commitment to insure. [As amended See. l, 
Chie 25)°17; 1937.) 


6018.2. Federal housing securities as collateral for deposits of funds. 
Wherever collateral must or may be furnished by any depository in. the 
state of Montana as security for the deposit of any funds whatsoever, or 
wherever collateral must or may be deposited with any official of the state 
of Montana pursuant to any statute of this state, mortgages insured and 
debentures issued by the federal housing administrator shall be considered 
eligible collateral for such purposes. [En. See. 2, Ch. 25, L. 1937.] 


6018.3. “Banking institution” defined. The term “banking institution”, 
as used in this act shall be construed to mean any bank, trust company, — 
bank and trust company, stock savings bank or mutual savings bank, which 
is now or may hereafter be organized under the laws of this state. [En. 
Sec. 1, Ch. 197, L. 1937. ] 


16 


Ch. 24 FEDERAL DEPOSIT INSURANCE CORPORATION 6(18.4-6018.7. 


6018.4. Securing benefits of federal deposit insurance corporation. Any 
banking institution now or hereafter organized under the laws of this state 
is hereby empowered, on the authority of its board of directors, or a ma- 
jority thereof, to enter into such contracts, incur such obligations and 
generally to do and perform any and all such acts and things whatsoever 
as may be necessary or appropriate in order to take advantage of any and 
all memberships, loans, subscriptions, contracts, grants, rights or privileges, 
which may at any time be available or enure to banking institutions or to 
their depositors, creditors, stockholders, conservators or liquidators, by 
virtue of those. provisions of section 12B of the federal reserve act, as 
amended, which establish the federal deposit insurance corporation and 
provide for the insurance of deposits, or of any other provisions of that 
or of any other act or resolution of congress to aid, regulate or safeguard 
banking institutions and their depositors, including any amendments of the 
same or any substitutions therefor; also, to subscribe for and acquire any 
stock, debentures, bonds or other types of securities of the federal deposit 
insurance corporation, and to comply with the lawful regulations and re- 
quirements from time to time issued or made by such corporation. [Hn. 
Pee Ge oll OS 7 ..| 


6018.5. Federal deposit insurance corporation as agent in liquidation. 
In the event any banking institution, the deposits in which are in any extent 
insured by the federal deposit insurance corporation created by section 
12B of the federal reserve act as amended, is closed on account of inability 
to meet the demands of its creditors, the superintendent of banks may ap- 
point said corporation agent, without bond, to assist him or act for him 
in the liquidation of such banking institution. [En. See. 3, Ch. 197, L. 
19387. | 


6018.6. Subrogation to rights against closed banks. Whenever any bank- 
ing institution shall have been closed as aforesaid, and said federal deposit 
insurance corporation shall pay or make available for payment the insured 
deposit liabilities of such closed institution, said corporation, whether or 
not it shall have been appointed agent of the superintendent of banks in 
the liquidation of such closed banking institution, as herein provided, shall 
be and become subrogated by operation of law to all rights against such 
closed banking institution of each owner of a claim for deposit to the extent 
now or hereafter necessary to enable the federal deposit insurance corpora- 
tion, under federal law, to make insurance payments available to depositors 
of closed insured banks. [En. Sec. 4, Ch. 197, L. 1937. ] 


6018.7. Acceptance of examinations in lieu of examination by state de- 
partment—furnishing information. The superintendent of banks is author- 
ized to accept, in his discretion, in lieu of any examination authorized by 
the laws of this state to be conducted by his department of a banking in- 
stitution the examination that may have been made of same within a reason- 
able period by the federal deposit insurance corporation; provided, a signed 
copy of said examination is furnished to said superintendent of banks. Said 
superintendent of banks may, also in his discretion, accept any report 
relative to the condition of a banking institution which may have been 
obtained by said corporation within a reasonable period, in lieu of a report 
authorized by the laws of this state to be required of such institution by 
his department; provided a copy of such report is furnished to said super- 
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6018.8-6119.1 INSURANCE COMPANIES Ch. 27 


intendent of banks, and may in his discretion disclose to said corporation, 
or any official or examiner thereof, any information possessed by the office 
of said superintendent of banks with reference to the conditions or affairs 
of any such insured institution. 

Said superintendent of banks may furnish to said corporation, or to any 
official or examiner thereof, a copy or copies of any or all examinations 
made of any such banking institutions and of any or all reports made by 
same. : | 
Nothing in this section shall be construed to hmit the duty of any bank- 
ing institution in this state, deposits in which are to any extent insured 
under the provisions of section 12B of the federal reserve act, as amended, 
or of any amendment of or substitution for the same, to comply with the 
provisions of said act, its amendments or substitutions, or the requirements 
of said corporation relative to examinations and reports, nor to limit the 
powers of the superintendent of banks with reference to examinations and 
reports under existing law. [En. See. 5, Ch. 197, L. 1937.] 


6018.8. Borrowing money and disposal of assets to federal deposit in- 
surance corporation. Any banking institution, which is now or may here- 
after be closed on account of inability to meet the demands of its depositors 
or by action of the superintendent of banks or by action of its directors 
or in the event of its insolvency or suspension, the superintendent of banks 
or his agent, with the permission of the court having jurisdiction thereof, 
may borrow from said corporation and furnish any part or all of the assets 
of said institution to said corporation as security for a loan from same. 
Said superintendent of banks upon the order of a court of record of com- 
petent jurisdiction may sell to said corporation any part or all of the assets 
of such institution. The provisions of this section shall not be construed 
to limit the power of any banking institution, or the superintendent of banks 
to pledge or sell assets in accordance with any existing law. [En. Sec. 6, 
Chet9%, 141937. 


6019.1. Defining estate of persons jointly possessing safe deposit vault 
or box. When so specified in the agreement granting for a term of time 
the right in two or more persons to use or occupy any safe or box, com- 
monly referred to as a safe deposit vault or box for the safe keeping of 
valuables, such interest and estate created in the grantees shall be a joint 
tenancy in such vault or box and pass to the survivors and survivor upon 
the death of one or more of the joint tenants with right in such survivors 
and survivor to have access to and possession to such vault or box and the 
contents thereof under the terms of the agreement. [En. See. 1, Ch. 62, 
Le 1939. | 


CHAPTER 27, INSURANCE COMPANIES—GENERAL REGULATIONS 
6112. License fee. 


References 
Occidental Life Ins. Co. v. Holmes, 107 M 48, 51, 80 P 2 383. 

6119.1. Resident agents to write insurance policies—exceptions—coun- 
tersigning by resident agent—full commission—rebate and dividing com- 
mission unlawful. It shall be unlawful for any insurance company or asso- 
ciation, including life, fire, casualty, surety or indemnity corporations or 
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Ch. 27 GENERAL REGULATIONS 6119.2, 6119.3 


associations doing business within the state of Montana (except so-called 
assessment life insurance companies, as hereinafter provided, and fraternal 
benefit societies and rural mutual insurance companies) to make, write, 
place, or cause to be made, written or placed in this state, any policy, bond, 
duplicate policy, contract of insurance or contract of indemnity of any kind 
or character, or any general floating group policy upon persons or property, 
or upon any insurable risk, resident, situated or located in this state, unless 
written through and countersigned by an agent of this state, duly licensed 
to transact insurance, bonding or indemnity business therein. 

¢ A resident agent shall countersign all policies, bonds or contracts of 
indemnity so issued, and shall receive the full commission on all such poli- 
cies, bonds or contracts of insurance on indemnity, when the premium is 
paid, to the end that the state may receive the tax required by law to be 
paid on the premiums collected for insurance on all persons, property or 
other insurable risks resident, situated or located within this state; pro- 
vided that nothing in this act shall be construed to prevent any insurance 
company or association from issuing policies, bonds or contracts at its 
principal or department offices, covering property or persons or other in- 
surable or indemnity risks resident, situated or located in this state; pro- 
vided, however, such policies are issued upon application procured and sub- 
mitted to such company or association by a resident agent, who shall keep 
a record of all such policies, bonds or contracts of indemnity so issued, and 
countersign the same, and that said resident agent or agents shall receive 
the full commission on all policies when premium is paid. It shall be unlaw- 
ful for any such resident agent to rebate or divide such commission, with 
intent to evade the provisions of this act; and any violation of this provision 
shall be punished as provided in sections 6123 and 6124 Revised Codes of 
Montana 1935. Provided, however, that the signature of a resident agent 
on an application for a life insurance policy shall be deemed a counter- 
signing of the policy if a copy of such application is attached to the policy. 
[En. See. 1; Ch. 95, Li. 1937.] 


6119.2. Exceptions. No provision of this act is intended to, nor shall 
it, apply to direct insurance covering the rolling stock of railroad corpora- 
tions or property in transit while in the possession and custody of railroad 
corporations or other common earriers, or of property, persons or other 
risks which were not located, resident nor situated within the state of Mon- 
tana when said insurance, bond or contract of indemnity was originally 
written thereon. 

Nor shall any of the provisions of this act apply to assessment life insur- 
ance companies, as defined in section 6293 Revised Codes of Montana 1935, 
nor to fraternal benefit societies having lodge systems, as defined in section 
6305 et seq Revised Codes of Montana 1935, nor to mutual rural insurance 
companies, as defined in sections 6170 to 6205 Revised Codes of Montana 
1935, each and all of which said companies, societies and associations are 
hereby expressly excluded from the operation of this act. |Hn. Sec. 2, Ch. 
Op yELe 1937. 

6119.3. Penalties—revocation of authority—appeals. Any life insurance 
companies, fire insurance companies, surety or indemnity companies or 
associations wilfully failing to observe or comply with the provisions of 
this act shall be guilty of a misdemeanor and shall be subject to and liable 
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6119.4, 6155 INSURANCE COMPANIES Ch. 28 


to pay a penalty of five hundred dollars ($500.00) for each violation there- 
of, and for each failure to observe and comply with the provisions of said 
section, after notice and hearing by the state commissioner of insurance, 
in the same manner as provided by law for the investigation and punish- 
ment by the state commissioner of insurance for other infractions and 
violations of the insurance laws of this state. Such fines and penalties 
shall be handled and disposed of by the state commissioner of insurance in 
the same manner as license fees are now handled and disposed of by said 
commissioner. . 

After such notice and hearing the commissioner of insurance may, in his* 
diseretion, revoke the certificate of authority issued to any corporation, 
society or agent on his being satisfied, after notice and hearing as provided 
by law, that such corporation, society or agent has violated any of the 
provisions of this act. This penalty is in addition to the other penalties 
herein deseribed. 

Any corporation, society or agent whose certificate of authority has been 
revoked may, within fifteen (15) days thereafter, appeal from said order 
to any district court of this state having jurisdiction over the persons, cor- 
porations or agents concerned. [|En. Sec. 3, Ch. 95, L. 1937. ] 


6119.4. Re-authorization to do business. Any insurance company, in- 
demnity corporation or surety corporation or association whose authority 
to transact business in this state shall have been so revoked shall not again 
be authorized or permitted to transact business within the state of Montana 
until it shall have paid the amount of any fine or fines assessed by the 
state commissioner of insurance, and shall have filed in the office of the 
state auditor a certificate signed by its president or other chief executive 
officer to the effect that the terms and obligations of the provisions of this 
act are accepted by it as part of the conditions of its right and authority 
to transact business in this state. [En. See. 4, Ch. 95, L. 1937.1 


CHAPTER 28, STOCK AND MUTUAL INSURANCE COMPANIES 
OTHER THAN LIFE 


6155. Deposits of security or payments required of domestic companies 
doing business in other states—reciprocal deposits and charges to be re- 
quired. 


The purpose of the commonly called tax payable by a California company do- 
‘retaliatory statute’? (sec. 6155, Rev. . ing business in Montana and proceeding 
Codes), relating to foreign insurance cor- under section 6155, the insurance com- 
porations, is to place on such corporations . missioner fixed the Montana rate at sub- 
the same total burden for doing business stantially the California figure but failed 
in Montana that the states where such to deduct the tax paid by the company on 
corporations have their domicile would im- real estate owned by it in Montana. The 
pose upon a Montana corporation doing a tax demanded was paid under protest. In 
like business there, and to arrive at a an action to recover back an alleged ex- 
fair and equitable adjustment and to give cess payment of $887.48 plaintiff failed 
the statute such an effect, the total ex- in the district court. Held. that section 
actions must be taken into account, irre- 6155 must be strictly construed; that it 
spective of how they may be character- comes into play only when a foreign state 
ized or named. Occidental Life Ins. Co. imposes a greater burden upon a Montana’ 
v. Holmes, 107 M 48, 51 et seq., 80 P 2d corporation doing a like business in such 
383. th state than does Montana upon a foreign 

Id. The state of California imposes a corporation doing business here; that Cali- 
2.6% tax on premiums collected by life fornia, imposing, as it does, not a greater 
insurance companies as a license for doing but a lesser burden upon outside corpora- 
business therein. In computing the like’ tion in that it deducts taxes paid on real 


20 


Ch. 30 


property from the ultimate amount due, 
the statute had no application in the in- 


stant case, and hence the trial court erred 


MUTUAL RURAL 


6160-6205.3 


in sustaining a general demurrer to the 
complaint. 


6160. Fire insurance company—must transact business through resident 


agent. 

There is no statutory requirement that 
the bond of a bidder for the construction 
of works under the water conservation act 
must be signed by the resident agent of a 
foreign construction company, sections 
6160 and 6169, Revised Codes, relating to 
indemnity for fire insurance losses, being 
inapplicable; a provision of that nature 


is for the benefit of the public agency 
for which the work is to be done, and 
may be waived; but whether waived or 
not, where the local agent signed the bond 
before the contract was approved, the de- 
fect was cured. State ex rel. Normile et 
al. v. Cooney, 100 M 391, 414, 47 P 2d 
637. 


6164. Foreign fire insurance companies must write business in state 


through local agent. 
6169. 


_ There is no statutory requirement that 
the bond of a bidder for the construction 
of works under the water conservation act 
must be'signed by the resident agent of a 


[Repealed See. 5, Ch. 95, L. 1937. | 
Insurance agents must be residents of state. 


is for the benefit of the public agency 
for which the work is to be done, and may 
be waived; but whether waived or not, 
where the local agent signed the bond 


foreign construction company, sections before the contract was approved, the de- 
6160 and 6169, Revised Codes, relating to fect was cured. State ex rel. Normile et 
indemnity for fire insurance losses, being ‘al. v. Cooney, 100 M 391, 414, 47 P 2d 
inapplicable; a provision of that nature 637. 


CHAPTER 30, MUTUAL RURAL INSURANCE COMPANIES 


6185. Formation of mutual rural insurance company. 
References 
Hier v. Farmers Mutual Fire In. Co. 104 M 471, 488, 67 P 2d 831. 


6205.1. Assigning liability to other rural mutual companies permitted. 
In addition to the powers now granted by law to rural mutual insurance 
companies organized under sections 6170 to 6205 of the Revised Codes of 
Montana of 1935, said corporation shall have the power to cede and accept 
insurance from any other rural insurance corporation organized under the 
above named sections. It being the intention of this act to permit the 
assignment or transfer of lability under any insurance policy or policies 
either in whole or in part written by one or more rural mutual insurance 
companies to any other rural mutual insurance company organized under 
the laws of the state of Montana. [En. See. 1, Ch. 95, L. 1939.] 


- 6205.2. Mutual companies may create reserve fund. Any mutual insur- 
ance company as defined under and by virtue of sections 6170 to 6205 in- 
elusive of the Revised Codes of Montana, 1935, may create a safety or reserve 
fund for the purpose of paying any claim or claims for losses on any policies 
of insurance issued by said company or for the purpose of paying any lawful 
expenses or obligations which said company may from time to time incur. 
Such reserve fund shall not exceed an amount equal to three (3%) per 
cent of the total amount of insurance which may be in force in said company 
at any one time. Provided that such safety or reserve fund shall not be 
used for any purpose whatsoever except as herein authorized. |En. Sec. 
Torys Le ltl 44.939: 


6205.3. Investment of reserve fund. When so directed by a majority 
vote of the members present of the company the directors shall have the 
power to invest the reserve fund of the company or any part thereof in 
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6269 LIFE INSURANCE Ch. 33 


bonds or other securities of the United States government, or any govern- 
ment agency, or any investment the safety of which is guaranteed by the 
United States, in general obligation bond or warrants of any state, county 
or city as are recommended by the state auditor and approved by the state 
examiner. At the time of purchase such investments must be stamped with 
the name of the company with the following notation printed thereon, ‘“Ne- 
gotiable only upon the order of the directors of such company”. [En. See. 
PAC he 2). hs. 1939.) 


CHAPTER 33, LIFE INSURANCE COMPANIES 


6269. The investment of funds and loaning of money. The capital stock 
and reserve funds required by law in accordance with section 6261 of 
chapter 33 of the Revised Codes of Montana, 1935, of any domestic life 
insurance company incorporated under the laws of Montana, may be in- 
vested as follows: 

(a) In or upon securities which are direct obligations of the United 
States government; securities which are guaranteed as to principal and 
interest by the United States government; securities issued by instrumen- 
talities of the United States government, and securities issued by or guar- 
anteed by the government of the Dominion of Canada. 

(b) In securities which are direct obligations of, or secured by the pledge 
of specific revenues by, any state of the United States, or the District of 
Columbia, or any province of the Dominion of Canada. 

(c) In securities which are direct obligations of, or secured by the 
pledge of specific revenues by, any county, city, town, village, duly organ- 
ized school district, or other political subdivision or municipal corporation 
of any state of the United States, or the District of Columbia, or of any 
province of the Dominion of Canada. 

(d) In evidences of indebtedness, having preference over common and 
preferred stock issues, issued or guaranteed by any railroad, street railway, 
public utility, or industrial corporation organized and operated under the 
laws of the United States or the Dominion of Canada, or any state, or 
province thereof. 

(e) In first mortgages on improved unencumbered real estate or the 
entire issue of bonds secured thereby, located within any of the states of 
the United States, or the District of Columbia, provided that the appraised 
value of such real estate is worth at least fifty per cent (50%) more than 
the sum so invested, said worth to be substantiated by an experienced real. 
estate appraiser of the board of directors making or authorizing such in- 
vestment on behalf of the company. 

By improved real estate is meant all farm land which is used for tillage 
or pasture, and all real property on which permanent buildings suitable 
for residence or commercial use are situated. 

(f) Im loans secured by promissory notes amply secured by the pledge 
of any securities which such insurance companies by this act are authorized 
to invest in; and may also make loans upon the securities of its own policies, 
provided that no loan on any policy shall exceed the reserve value thereof. 

(¢) No investment or loan, except policy loans, shall be made by any 
such life insurance company, unless the same shall first have been au- 
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thorized by the board of directors, or by a committee thereof charged with 
the duty of supervising such investment or loan. No such company shall 
subseribe to, or participate in, any underwriting of the purchase or sale 
of securities or property, or enter into any transaction for such purchase 
or sale on account of said company, jointly with any other person, firm, or 
corporation; nor shall any such company enter into any agreement to with- 
hold from sale any of its property, but the disposition of its property shall 
be at all times within the control of its board of directors. [As amended 
pec. l, Che ls, 1939, | 


6276. Certificate of authority on compliance with law. 
References 
Occidental Life Ins. Co. v. Holmes, 107 M 48, 51, 80 P 2d 383. 


CHAPTER 35, FRATERNAL BENEFIT SOCIETIES 


6339. Death and annuity benefits on lives of children. Any fraternal 
benefit society authorized to do business in this state and operating on the 
lodge plan, may provide in its constitution and by-laws, in addition to 
other benefits provided for therein, for the payment of death or annuity 
benefits upon the lives of children between the ages of one (1) and sixteen 
(16) years at next birthday, upon the application of some adult person, 
as the laws of such society may provide, upon whom such child is dependent 
in whole or in part for support and maintenance. Any such society may, 
at is option, organize and operate branches for such children and member- 
ship in local lodges and initiation therein shall not be required of such 
children, or shall they have any voice in the management of the society. 
The total benefit payable, as above provided shall in no case exceed the 
following amounts at ages at next birthday at time of death, respectively 
as follows: One (1), one hundred dollars ($100.00) ; two (2), two hundred 
dollars ($200.00) ; three (3), three hundred dollars ($300.00) ; four (4), four 
hundred dollars ($400.00); five (5), five hundred dollars ($500.00) ; six 
(6), six hundred dollars ($600.00) ; seven (7), seven hundred dollars ($700.- 
00); eight (8), eight hundred dollars ($800.00); nine (9), nine hundred 
dollars ($900.00); ten (10), one thousand dollars ($1,000.00) ; eleven (11) 
to sixteen (16), two thousand five hundred dollars ($2,500.00). [As amend- 
ed See. 1, Ch. 22, L. 1939. | 


CHAPTER 37, BUILDING AND LOAN ASSOCIATIONS 


6355.13. Powers and duties of building and loan associations. Every 
building and loan association is a creature of the law having certain powers 
and duties of a natural person and as such has power: 

(1) Of continual succession, by its corporate name; 

(2) To sue and be sued, in any court; 

(3) To make and use a common seal and alter same at pleasure; 

(4) To appoint such officers or agents as the business of the corpora- 
tion may require, and to allow them suitable compensation ; 

(5) To enter into any obligations or contracts essential to the trans- 
action of its ordinary affairs, or for the purposes of the corporation. 

(6) Such associations shall have power to issue stock to members on 
such terms and conditions as the constitution and by-laws may provide, but 
no association shall issue preferred stock. 
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(7) To assess and collect from members dues on stock and interest on 
loans at the times and in the amount as provided for in the constitution 
and by-laws. The combined total of the amounts paid to an association for 
interest, commission, bonus, discount and other similar charges, less a proper 
deduction for all dividends, refunds, and cash credits of all kinds, shall not 
create an actual! net cost to the borrower in excess of the maximum lawful 
contract rate of interest in this state. Interest not exceeding the maximum 
lawful contract rate may also be charged on unpaid interest payments from 
the time such interest payments are due. Interest, not exceeding the lawful 
contract rate, may also be charged and collected on delinquent stock pay- 
ments when such unpaid payments are credited with dividends. Said in- 
terest shall in no event be at a rate exceeding the rate per centum of the 
dividend declared on the same unpaid stock payments. No association shall 
charge or collect from any stockholder, member or borrower, any fines, 
premiums, or penalties of any kind whatsoever. Any officer, agent or em- 
ployee of any association collecting or attempting to collect any penalty, 
fine or premium of any kind whatsoever or any interest at a rate higher 
than provided in the note or other evidence of debt and in this act, shall 
be guilty of a misdemeanor. 

(8) To permit members to withdraw all or part of their stock credits 
at such times and upon such terms, as the constitution and by-laws may 
provide; provided that no charge or fee, except as herein provided, shall 
be made against any member who withdraws his stock, after having given 
thirty (30) days’ notice of such withdrawal; provided, also, that no fine 
of any description shall be made upon the par value of such stock or upon 
the declared dividends because of such withdrawal. Any member who with- 
draws his stock or whose stock is matured, shall be entitled to receive all 
dues paid in and all dividends declared less interest, if any, as provided 
in subsection 7, less a reasonable membership fee not exceeding two (2) per 
ceentum of the par value of each share of stock and less a pro rata share 
of all losses, if any, which have occurred, and no other fine or assessments 
shall be made against such stock. Applications for withdrawal are to be 
registered on the books of the -association in the order received and one- 
half of all cash collections, not required to meet outstanding contracts, must 
be used for the payment of the matured stock and of the withdrawals in 
the order registered; provided, however, that the other half of such eol- 
lections each month may be used for the payment of withdrawals other than 
in the order registered, but no member shall receive more than one hundred 
dollars ($100.00) in any one month other than by payment of an appli- 
cation for withdrawal in the order registered. The term “outstanding con- 
tracts” includes the costs and expenses of operation, completion of loans, 
payment of taxes and assessments and necessary remodeling and repairs on 
properties owned by or mortgaged to the association, repayment of all bor- 
rowed money and all fixed charges. 

(9) To cancel shares of stock upon which all eredits have been with- 
drawn, or upon which loans have been cancelled or stock upon which no 
payments have been made fora period of six (6) months, by returning to 
the stockholders all credits, if any, and reissue such shares aS new stock. 


(10) To issue stock to minors and permit the same to be withdrawn as 
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other stock, and the receipt of such minor shall be a valid acquittance if 
his rights have been fully secured to him. 


(11) To acquire, hold, encumber and convey such real estate and per- 
sonal property as may be necessary for the transaction of its business, or 
necessary to enforce or protect its securities. Provided, not over ten (10) 
per cent. of the assets of any association shall be invested in home office 
buildings, furniture and fixtures. Also ownership of other real property 
acquired in any manner or for any purpose shall not be held for more than 
five (5) years, except by permission of the superintendent of banks. 


(12) To borrow money, only when necessary not exceeding twenty (20) 
per centum of its assets, and issue its promissory note therefor; provided, 
that the assets and securities of an association shall not be pledged or 
hypothecated to secure its borrowed money or for any other purpose, with- 
out the consent of the superintendent of banks. However, if the superin- 
tendent. of banks determines that it is advisable to pledge assets in order 
that funds may be secured he may authorize such pledging or hypotheca- 
tion; but in no event shall the margin of security pledged exceed twenty- 
five (25) per centum of the funds so borrowed; also to: borrow money from 
the federal home loan bank upon such terms as may now or hereafter be 
required by the federal home loan bank, and to execute the promissory note 
of the corporation therefor, and to pledge or hypothecate any of the assets 
of the corporation to secure the repayment of said loan, with interest, in 
accordance with the federal home loan bank act, and the rules and regu- 
lations adopted or to be adopted thereunder. 


(13) To make loans to members on the security of the shares of the 
association, and also on their notes secured by first mortgages on improved 
real estate, including suburban homes, but not on farm lands or mining 
property, for not to exceed seventy-five (75) per centum of the actual value 
of such real estate, and upon such terms and conditions as may be pro- 
vided in the constitution and by-laws; provided, however, that in all cases 
where the promissory note, or other written evidence of the loan made by 
any building and Joan association required the payment of said loan, or 
total aggregate sum of principal and interest in periodic installments, said 
promissory note, or other written evidence of debt shall specifically state 
the actual interest rate charged the borrower upon the unpaid balance of 
the principal amount at each periodic payment; provided, further, that 
when the note or other evidence of debt does not require the payment of 
said loan in periodic installments, the note or other evidence of debt shall 
specifically state the actual rate of interest to be charged the borrower. 


Provided, however, that in all notes and mortgages now in force which 
do not specify the actual rate of interest charged the borrower upon the 
unpaid balance of the principal at each periodic payment, all payments made 
on the said notes must be distributed by crediting the same, first, upon the 
interest on the unpaid balance of the loan at the rate actually earned under 
the terms of the notes and mortgages, and the remainder upon the principal 
of the loan, and no charges or deductions from any of said periodic pay- 
ments shall be permitted by any such association not specifically provided 
for in said promissory note or other evidence of such loan; 


(14) To cancel such loans and release the securities on such terms as 
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the board of directors may provide. But any borrower may have his loan 
eancelled upon the following terms, to-wit: 

By paying all the interest up to date of cancellation and the sum actually 
borrowed, less payments on principal, dues paid in ‘and the dividends cred- 
ited ; 

(15) To invest the money of the association in: ‘ 

(a) The bonds and securities of the United States, bonds and other 
obligations guaranteed as to interest and principal by the United States, 
and the stocks, bonds, debentures and other securities and obligations of 
any federal home loan bank created under the laws of the United States; 

(b) The bonds and warrants of any state and of any county, city or 
school district of the state of Montana; 

(ec) The obligations of the federal savings and loan insurance corpora- 
tion lawfully issued pursuant to title IV of the national housing act; 

(d) Improved real estate which has been sold under contract, including 
suburban homes, but not including farm lands or mining property; pro- 
vided, however, that the total amount remaining so invested, excluding real 
estate otherwise acquired, shall at no time exceed fifteen (15) per cent. 
of its assets; and provided further, that in no specific case shall the amount 
so invested exceed eighty-five (85) per cent. of the price stipulated in the 
contract of sale or eighty-five (85) per cent. of the value of the property 
so purchased, whichever is the lesser. 

(e) Not to exceed ten (10) per cent. of the association assets in other 
bonds and securities. 

(16) To loan money to other building and loan associations; 

(17) To make such semi-annual distribution of all the earnines after 
payment of expenses and setting aside a sum for the contingent funds as 
herein provided; 

(18) To amend its articles of incorporation by changing the name, place 
of business, the number of directors; to Increase or decrease the capital 
stock and provide for its own continual succession by a majority vote of 
its directors ; provided that no such amendments shall be effected until first 
approved by the superintendent of banks; 

(19) To dissolve the corporation in accordance with the provisions of 
this chapter ; 

(20) To provide by constitution and by-laws, adopted or amended, by 
its board of directors for the proper exercise of the powers herein granted 
and the conduct and management of its affairs; 

(21) All such other powers as are necessary and proper to enable such 
-corporation to carry out the purpose of its organization. 

(22) Any two (2) or more building and loan associations, by and with 
the consent and approval of the superintendent of banks, may consolidate 
and unite and become incorporated in one (1) body, with or without any 
dissolution or division of the funds or property of any such association, 
or any such association may transfer its engagements, funds and property 
to any like association upon such terms as may be agreed upon by a ma- 
jority vote of the respective board of directors, and ratified by a two-thirds 
(2/3) vote of the shares present and voting in person or by proxy at a 
special meeting or meetings of the stockholders of the respective associa- 
tions convened for that purpose, upon notice given as provided by law, said 
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notice to state the object of the meeting. No such transfer shall prejudice 
any right of any creditor of such association. [As amended Sec. 1, Ch. 80, 
L. 1989. ] 7 


6374.1-6374.7. [Repealed Sec. 1, Ch. 27, L. 1939. } 


CHAPTER 38-A, RURAL ELECTRIC COOPERATIVE ACT 


6396.1. Short title. his act may be cited as the “rural electric co- 
operative act”. [En. See. 1, Ch. 172, L. 1939. ] 


6396.2. Purpose. Cooperative, non-profit, membership corporations may 
be organized under this act for the purpose of supplying electrie energy and 
promoting and extending the use thereof in rural areas, in which electrical 
current and service is not otherwise available, from existing facilities and 
plants. Corporations organized under this act and corporations which be- 
come subject to this act in the manner hereinafter provided are hereinafter 
referred to as “cooperatives”. [Hn. Sec. 2, Ch. 172, L. 1939.] 


6396.3. Powers. <A cooperative shall have power: 

(a) To sue and be sued, in its corporate name; 

(b) To have perpetual existence; 

(ce) To adopt a corporate seal and alter the same at pleasure; 

(d) To generate, manufacture, purchase, acquire, accumulate and trans- 
mit electric energy, and to distribute, sell, supply and dispose of electric 
energy in rural areas to its members, to governmental agencies and political 
subdivisions, and to other persons not in excess of ten per centum (10%) 
of the number of its members; i 

(e) To make loans to persons to whom electric energy is or will be 
supplied by the cooperative for the purpose of, and otherwise to assist such 
persons in, wiring their premises and installing therein electrical and plumb- 
ing fixtures, appliances, apparatus and equipment of any and all kinds and 
character, and in connection therewith, to purchase, acquire, lease, sell, dis- 
tribute, install and repair such electrical and plumbing fixtures, appliances, 
apparatus and equipment, and to accept, or otherwise acquire, and to sell, 
assign, transfer, endorse, pledge, hypothecate and otherwise dispose of 
notes, bonds and other evidences of indebtedness and any and all types 
of security therefor ; 

(f{) To make loans to persons to whom electric energy is or will be 
supplied by the cooperative for the purpose of, and otherwise to assist such 
persons in, constructing, maintaining and operating electric refrigeration 
plants ; 

(¢) To become a member in one or more other cooperatives or corpora- 
tions or to own. stock therein; 

(h) To construct, purchase, take, receive, lease as lessee, or otherwise 
acquire, and to own, hold, use, equip, maintain, and operate, and to sell, 
assign, transfer, convey, exchange, lease as lessor, mortgage, pledge, or 
otherwise dispose of or encumber, electric transmission and distribution 
lines or systems, electric generating plants, electric refrigeration plants, 
lands, buildings, structures, dams, plants and equipment, and any and all 
kinds and classes of real or personal property whatsoever, which shall be 
deemed necessary, convenient or appropriate to accomplish the purpose for 
which the cooperative is organized; 
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(i) To purchase or otherwise acquire, and to own, hold, use and exercise 
and to sell, assign, transfer, convey, mortgage, pledge, hypothecate, or 
otherwise dispose of or encumber, franchises, rights, privileges, licenses, 
rights of way and easements ; 

(j) To borrow money aan otherwise contract dlentadnens: and to issue 
notes, bonds and other evidences of indebtedness therefor, and to secure 
the payment thereof by mortgage, pledge, deed of trust, or any other en- 
cumbrance upon any or all of its then owned or after-acquired real or 
personal property, assets, franchises, revenues or income; 

(k) To construct, maintain and operate electric transmission and dis- 
tribution lines along, upon, under and across all public thoroughfares, in- 
eluding without limitation all roads, highways, streets, alleys, bridges and 
causeways, and upon, under and across all publicly-owned lands, subject, 
however, to the same requirements in respect of the use of such thorough- 
fares and lands as are imposed by the respective authorities having juris- 
diction thereof upon corporations constructing or operating electric trans- 
mission and distribution lines or systems ; ‘ 

(1) To exercise the power of eminent domain in the manner provided 
by the laws of this state for the exercise of that power by corporations con- 
structing or operating electric transmission and distribution lines or sys- 
tems ; 

(m) To conduct its business and exercise any or all of its powers within 
or without this state; 

(n) To adopt, amend and repeal by-laws; and 

(0) To do and perform any and all other acts and things, and to have 
and exercise any and all other powers which may be necessary, convenient 
or appropriate to accomplish the purpose for which the cooperative is 
organized. |En. Sec. 3, Ch. 172, L. 1939. | 


6396.4. Name. The name of each cooperative shall include the words 
“electric” and ‘cooperative’, and the abbreviation “Ine.”’, provided, how- 
ever, such limitations shall not apply if, in an affidavit made by the presi- 
dent or vice-president of a cooperative and filed with the secretary of state, 
it shall appear that the cooperative desires to transact business in another 
state and is precluded therefrom by reason of its name. The name of a 
cooperative shall distinguish it from the name of any other corporation 
organized under the laws of, or authorized to transact business in, this state. 
The words “electric” and “cooperative” shall not both be used in the name 
of any corporation organized under the laws of, or authorized to transact 
business in, this state, except a cooperative or a corporation transacting 
business in this state pursuant to the provisions of this act. [En. See. 4, 

ete 2, 3 19392) 


6396.5. Incorporators. Five or more natural persons, or two or more 
cooperatives, may organize a cooperative in the manner hereinafter pro- 
vided. [En. Sec. 5, Ch. 172, L. 1939.] 


6396.6. Articles of incorporation. (a) The articles of incorporation of 
a cooperative shall recite in the caption that they are executed pursuant 
_ to this act, shall be signed and acknowledged by each of the incorporators, 
and shall state: 

(1) The name of the cooperative; 
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(2) The address of its principal office; 

(3) The names and addresses of the incorporators; 

(4) The names and addresses of the persons who shall constitute its 
first board of trustees; and 

(5) Any provisions not inconsistent; with this act deemed necessary or 
advisable for the conduct of its business and affairs. 

(b) Such articles of incorporation shall be submitted to the secretary 
of state for filing as provided in this act. 

(ce) It shall not be necessary to set forth in the articles of incorporation 
of a cooperative the purpose for which it is organized or any of the cor- 
porate powers vested in a cooperative under this act. [Kn. Sec. 6, Ch. 172, 
L. 1939. ] 


6396.7. By-laws. The original by-laws of a cooperative shall be adopted 
by its board of trustees. Thereafter by-laws shall be adopted, amended or 
repealed by its members. The by-laws shall set forth the rights and duties 
of members and trustees and may contain other provisions for the regu- 
lation and management of the affairs of the cooperative not inconsistent 
with this act or with the articles of incorporation. |[En. See. 7, Ch. 172, 
L. 1939.]| 


6396.8. Members—meetings—conduct of business. (a) No person who 
is not an incorporator shall become a member of a cooperative unless such 
person shall agree to use electric energy furnished by the cooperative when 
such electric energy shall be available through its facilities. The by-laws 
may provide that any person, including an incorporator, shall cease to be 
a member of a cooperative if he shall fail or refuse to use electric energy 
made available by the cooperative or if electric energy shall not be made 
available to such person by the cooperative within a specified time after 
such person shall have become a member thereof. Membership in the co- 
operative shall not be transferable, except as provided in the by-laws. The 
by-laws may prescribe additional qualifications and limitations in respect 
of membership. 

(b) An annual meeting of the members shall be held at such time as 
shall be provided in the by-laws. 

(ce) Special meetings of the members may be called by the board of 
trustees, by any three trustees, by not less than ten per eentum (10%) of 
the members, or by the president, 

(d) Meetings of members shall be held at such place as may be provided 
in the by-laws. In the absence of any such provision, all meetings shall be 
held in the city or saige in which the principal office of the cooperative is 
located. 

(e) Except as hereinafter otherwise provided, written or printed notice 
stating the time and place of each meeting of members and, in the case 
of a special meeting, the purpose or purposes for which the meeting is 
called, shall be given to each member, either personally or by mail, not less 
than ten (10) nor more than ara byeeiee (25) days before the date of the 
meeting. 

(f) Five per centum (5%) of all members present in person shall con- 
stitute a quorum for the transaction of business at all meetings of the 
members, but the by-laws may prescribe the presence of a greater percentage 
of the members for a quorum. If less than a quorum is present at any 
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meeting, a majority of those present in person may adjourn the meeting 
from time to time without further notice. 

(2) Kach member shall be entitled to one vote on hae cht matter submitted 
to a vote at a meeting. Voting shall be in person, but, if the by-laws so 
provide, may also be by proxy or by mail, or both. If the by-laws provide 
for voting by proxy or by mail, they shall also prescribe the conditions 
under which proxy or mail voting or both shall be exercised. In any event, 
no person shall vote as proxy for more than three (3) members at any 
meeting of the members. [En. Sec. 8, Ch. 172, L. 1939.] 


6396.9. Board of trustees. (a) The business and affairs of a coopera- 
tive shall be managed by a board of not less than five (5) trustees, each 
of whom shall be a member of the cooperative or of another ‘cooperative 
which shall be a member thereof. The by-laws shall prescribe the number 
of trustees, their qualifications, other than those provided for in this act, 
the manner of holding meeting's of the board of trustees and of the election 
of successors to trustees who shall resign, die or otherwise be incapable of 
acting. The by-laws may also provide for the removal of trustees from 
office and for the election of their successors. Without approval of the 
membership, trustees shall not receive any salaries for their services as 
trustees and, except in emergencies, shall not be employed by the coopera- 
tive in any capacity involving compensation. The by-laws may, however, 
provide that a fixed fee and expenses of attendance, if any, may be allowed 
for attendance at each meeting of the board of trustees. 

(b) The trustees of a cooperative named in any articles of incorpora- 
tion, consolidation, merger or conversion, as the case may be, shall hold 
office until the next following annual meeting of the members or until their 
successors Shall have been elected and qualified. At each annual meeting 
or, in case of failure to hold the annual meeting as specified in the by-laws, 
at a special meeting called for that purpose, the members shall elect trustees 
to hold office until the next following annual meeting of the members, 
except as hereinafter otherwise provided. Each trustee shall hold office 
for the term for which he is elected or until his successor shall have been 
elected and qualified. 

(¢) The by-laws may provide that, in lieu of electing the whole number 
of trustees annually, the trustees shall be divided into two classes at the 
first or any subsequent annual meeting, each class to be as nearly equal 
in number as possible, with the term of office of the trustees of the first 
class to expire at-the next succeeding annual meeting and the term of the 
second class to expire at the second succeeding annual meeting. At each 
annual meeting after such classification the number of trustees equal to 
the number of the class whose term expires at the time of such meeting 
shall be elected to hold office until the second succeeding annual meeting. 

(d) A majority of the board of trustees shall constitute a quorum. 

(e) If a husband and wife hold joint membership in a cooperative, 
either one, but not both, may be elected a trustee. 

(f) The board of trustees may exercise all of the powers of a coopera- 
tive except such as are conferred upon the members by this act, or its 
articles of incorporation or by-laws. [Hn. See. 9, Ch. 172, L. 1939.] 


6396.10. Voting districts. Notwithstanding any other provision of this 
act, the by-laws may provide that the territory in which a cooperative sup- 
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plies electric energy to its members shall be divided into two or more voting 
districts and that in respect of each such voting district (1) a designated 
number of trustees shall be elected by the members residing therein, or 
(2) a designated number of delegates shall be elected by the members re- 
siding therein, or (3) both such trustees and delegates shall be elected by 
such members. In any such case the by-laws shall prescribe the manner 
in which such voting districts and the members thereof, and the delegates 
and trustees, if any, elected therefrom shall function and the powers of 
the delegates, which may include the power to elect trustees. No member 
at any voting district meeting and no delegate at any mecting shall vote 
by proxy or by mail. [En. Sec. 10, Ch. 172, L. 1939. |] 


6396.11. Officers. The officers of a cooperative shall consist of a presi- 
dent, vice-president, secretary and treasurer, who shall be elected annually 
by and from the board of trustees. No person shall continue to hold any 
of the above offices after he shall have ceased to be a trustee. The offices 
of secretary and of treasurer may be held by the same person. The board 
of trustees may also elect or appoint such other officers, agents, or em- 
ployees as it shall deem necessary or advisable and sha!l prescribe the 
powers and duties thereof. Any officer may be removed from office and 
his successor elected in the manner prescribed in the by-laws. [En. Sec. 
He Chiron L999" 


6396.12. Amendment of articles of incorporation. (a) <A cooperative 
may amend its articles of incorporation by complying with the following 
requirements: 

(1) The proposed amendment shall be first approved by the board of 
trustees and shall then be submitted to a vote of the members at any annual 
or special meeting thereof, the notice of which shall set forth the proposed 
amendment. The proposed amendment, with such changes as the members 
shall choose to make therein, shall be deemed*to be apprceved on the af- 
firmative vote of not less than two-thirds of those members voting thereon 
at such meeting; and 

(2) Upon such approval by the members, articles of amendment shall 
be executed and acknowledged on behalf of the cooperative by its presi- 
dent or vice-president and its corporate seal shall be affixed thereto and 
attested by its secretary. The articles of amendment shall recite in the 
eaption that they are executed pursuant to this act and shall state; 

(a) The name of the cooperative ; 

(b) The address of its principal office ; 

(c) The date of the filing of its articles of incorporation in the office 
of the secretary of state; and 

(d) The amendment to its articles of incorporation. The president or 
vice-president executing such articles of amendment shall also make and 
annex thereto an affidavit stating that the provisions of this section were 
duly complied with. Such articles of amendment and affidavit shall be 
submitted to the secretary of state for filing as provided in this act. 

(b) A cooperative may, without amending its articles of incorporation, 
upon authorization of its board of trustees, change the location of its prin- 
cipal office by filing a certificate of change of principal office executed 
and acknowledged by its president or vice-president under its seal attested 
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by its secretary, in the office of the secretary of state and also in each county 
office in which its articles of incorporation or any prior certificate of change 
of principal office of such cooperative has been filed and paying the fees 
prescribed in this act in connection therewith. Such cooperative shall also, 
within thirty (30) days after the filing of such certificate of change of 
principal office in any county office, file therein certified copies of its 
articles of incorporation and all amendments thereto, if not already on file 
therein «| Hn, Seeé 12, Che 17%2)/19397] 


6396.13. Consolidation. Any two or more cooperatives, each of which 
is hereinafter designated a “consolidating cooperative’, may consolidate into 
a new cooperative, hereinafter designated the “New cooperative”, by com- 
plying with the following. requirements: 

(a) The proposition for the consolidation of the consolidating coopera- 
tives into the new cooperative and proposed articles of consolidation to 
give effect thereto shall be first approved by the board of trustees of each 
consolidating cooperative. The proposed articles of consolidation shall re- 
cite in the caption that they are executed pursuant to this act and shall 
state: (1) the name of each consolidating cooperative, the address of its 
principal office, and the date of the filing of its articles of incorporation in 
the office of the secretary of state; (2) the name of the new cooperative 
and the address of its principal office; (3) the names and addresses of the 
persons who shall constitute the first board of trustees of the new coopera- 
tive; (4) the terms and conditions of the consolidation and the mode of 
carrying the same into effect, including the manner and basis of converting 
memberships in each consolidating cooperative into memberships in the 
new cooperative and the issuance of certificates of memberships in respect 
of such converted memberships; and (5) any provisions not inconsistent 
with this act deemed necessary or advisable for the conduct of the business 
and affairs of the new cooperative; 

(b) The proposition for the consolidation of the consolidating coopera- 
tives into the new cooperative and the proposed articles of consolidation. 
approved by the board of trustees of each consolidating cooperative shall 
then be submitted to a vote of the members thereof at any annual or special | 
meeting thereof, the notice of which shall set forth full particulars con- 
eernine the proposed consolidation. The proposed consolidation and the 
proposed articles of consolidation shall be deemed to be approved upon the 
affirmative vote of not less than two-thirds of those members of each con- 
solidating cooperative voting thereon at such meeting; and Ba 

(ce) Upon such approval by the members of the respective consolidating 
cooperatives, articles of consolidation in the form approved shall be exe- 
euted and acknowledged on behalf of each consolidating cooperative by its 
president or vice-president and its seal shall be affixed thereto and attested 
by its secretary. The president or vice-president of each consolidating co- 
operative executing such articles of consolidation, shall also make and 
annex thereto an affidavit stating that the provisions of this section were 
duly complhed with by such cooperative. Such articles of consolidation 
and affidavits shall be submitted to the secretary of state for filing as 
provided in this act. [Hn. Sec. 13, Ch. 172, L. 1939.] 


6396.14. Merger. Any one or more cooperatives, each of which is here- 
inafter designated a “merging cooperative’, may merge into another co- 
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operative, hereinafter designated the “surviving cooperative’, by complying 
with the following requirements: | 

(a) The proposition for the merger of the merging cooperatives into 
the surviving cooperative and proposed articles of merger to give effect 
thereto shall be first approved by the board of trustees of each merging 
cooperative and by the board of trustees of the surviving cooperative. The 
proposed articles of merger shall recite in the caption that they are exe- 
euted pursuant to this act and shall state: (1) the name of each merging 
cooperative, the address of its principal office, and the date of the filing 
of its articles of incorporation in the office of the secretary of state; (2) — 
the name of the surviving cooperative and the address of its principal 
office; (3) a statement that the merging cooperatives elect to be merged 
into the surviving cooperative; (4) the terms and conditions of the merger 
and the mode of carrying the same into effect, including the manner and 
basis of converting the memberships in the merging cooperative or coopera- 
tives into memberships in the survivine cooperative and the issuance of 
_ certificates of membership in respect of such converted memberships; and 
(5) any provisions not inconsistent with this act deemed necessary or ad- 
visable for the conduct of the business and affairs of the surviving co- 
operative; 

(b) The proposition for the merger of the merging cooperatives into 
the surviving cooperative and the proposed articles of merger approved 
by the board of trustees of the respective cooperatives which are parties 
to such proposed merger shall then be submitted to a vote of the members 
of each such cooperative at any annual or special meeting thereof, the notice 
of which shall set forth full particulars concerning the proposed merger. 
The proposed merger and the proposed articles of merger shall be deemed 
to be approved upon the affirmative vote of not less than two-thirds of 
those members of each cooperative voting thereon at such meeting; and 

(c) Upon such approval by the members of the respective cooperatives, 
parties to the proposed merger, articles of merger, in the form approved 
shall be executed and acknowledged on behalf of each such cooperative by 
its president or vice-president and its seal shall be affixed thereto and 
attested by its secretary. The president or vice-president of each coopera- 
tive executing such articles of merger shall also make and annex thereto 
an affidavit stating that the provisions of this section were duly complied 
with by such cooperative. Such articles of merger and affidavits shall be 
submitted to the secretary of state for filing as provided in this act. [En. 
See. 14, Ch. 172, L. 1939. | 


6396.15. Effect of consolidation or merger. The effect of consolidation 
or merger shall be as follows: 

(a) The several cooperatives, parties to the consolidation or merger, shall 
be a single cooperative, which, in the case of a consolidation, shall be the 
new cooperative provided for in the articles of consolidation, and, in the 
case of a merger, shall be that cooperative designated in the articles of 
merger as the surviving cooperative, and the separate existence of all co- 
operatives, parties to the consolidation or merger, except the new or sur- 
viving cooperative, shall cease; 

(b) Such new or surviving cooperative shall have all the rights, privi- 
leges, immunities and powers and shall be subject to all the duties and 
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liabilities of a cooperative organized under the provisions of this act, and 
shall possess all the rights, privileges, Immunities and franchises, as well 
of a public as of a private nature, and all property, real and personal, ap- 
plications for membership, all debts due on whatever account, and all other 
choses in action, of each of the consolidating or merging cooperatives, and 
furthermore all and every interest of, or belonging or due, to each of the 
cooperatives so consolidated or merged, shall be taken and deemed to be 
transferred to and vested in such new or surviving cooperative without 
further act or deed; and the title to any real estate, or any interest therein, 
under the laws of this state vested in any such cooperative shall not revert 
or be in any way impaired by reason of such consolidation or merger ; 

(c) Such new or surviving cooperative shall thenceforth be responsible 
and liable for all of the liabilities and obligations of each of the coopera- 
tives so consolidated or merged, and any claim existing, or action or pro- 
ceeding pending, by or against any of such cooperatives may be prosecuted 
as if such consolidation or merger had not taken place, but such new or 
surviving cooperative may be substituted in its place; 

(d) Neither the rights of creditors nor any liens upon the property 
of any of such cooperatives shall be impaired by such consolidation or 
merger; and 

(e) In the case of a consolidation, the articles of consolidation shall be 
deemed to be the articles of incorporation of the new cooperative; and in 
the case of a merger, the articles of incorporation of the surviving ¢o- 
operative shall be deemed to be amended to the extent, if any, that changes 
therein are provided for in the articles of merger. [En. Sec. 15, Ch. 172, 
L. 1939. ] 


6396.16. Conversion of existing corporations. Any corporation organ- 
ized under the laws of this state for the purpose, among others, of supply- 
ing electric energy in rural areas may be converted into a cooperative and 
become subject to this act with the same effect as if originally organized 
under this act by complying with the following requirements: 

(a) The proposition for the conversion of such corporation into a ¢co- 
operative and proposed articles of conversion to give effect thereto shall 
be first approved by the board of trustees or the board of directors, as the 
case may be, of such corporation. The proposed articles of conversion shall 
recite in the caption that they are executed pursuant to this act and shall 
state: (1) the name of the corporation prior to its conversion into a co- 
operative; (2) the address of the principal office of such corporation; (3) 
the date of the filing of its articles of incorporation in the office of the 
secretary of state; (4) the statute or statutes under which such corporation 
was organized; (5) the name assumed by such corporation; (6) a statement 
that such corporation elects to become a cooperative, non-profit, member- 
ship corporation subject to this act; (7) the manner and basis of converting 
either memberships in or shares of stock of such corporation into mem- 
berships therein after completion of the conversion; and (8) any provisions 
not inconsistent with this act deemed necessary or advisable for the conduct 
of its business and affairs; 

(b) The proposition for the conversion of such corporation into a co- 
operative and the proposed articles of conversion approved by the board 
of trustees or board of directors, as the case may be, of such corporation 
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shall then be submitted to a vote of the members or stockholders, as the 
case may be, of such corporation at any duly held annual or special meet- 
ing thereof, the notice of which shall set forth full particulars concerning 
the proposed conversion. The proposition for the conversion of such cor- 
poration into a cooperative and the proposed articles of conversion, with 
such amendments thereto as the members or stockholders of such corpora- 
tion shall choose to make therein, shall be deemed to be approved upon the 
affirmative vote of not less than two-thirds of those members of such cor- 
poration voting thereon at such meeting, or, if such corporation is a stock 
corporation, upon the affirmative vote of the holders of not less than two- 
thirds of the capital stock of such corporation represented at such meeting ; 

(ce) Upon such approval by the members or stockholders of such cor- 
poration, articles of conversion in the form approved by such members or 
stockholders of such corporation shali be executed and acknowledged on 
behalf of such corporation by its president or vice-president and its cor- 
porate seal shall be affixed thereto and attested by its secretary or assistant 
secretary. The president or vice-president executing such articles of con- 
version on behalf of such corporation shall also make and annex thereto 
an affidavit stating that the provisions of this section with respect to the 
approval of its trustees or directors and its members or stockholders, of the 
proposition for the conversion of such corporation into a cooperative and 
such articles of conversion were duly complied with. Such articles of con- 
version and affidavit shall be submitted to the secretary of state for filing 
as provided in this act; and 

(d) The term “articles of incorporation” as used in this act shall be 
deemed to include the articles of conversion of a converted corporation. 
[En. Sec. 16, Ch. 172, L. 1939.] 


6396.17. Initiative by members. Notwithstanding any other provision 
of this act, there shall be submitted to the members of a cooperative any 
proposition embodied in a petition signed by not less than ten per centum 
(10% ) of its members, together with any document submitted with such | 
petition to give the effect to the proposition, either at a special meeting of 
the members held within forty-five (45) days after the presentation of such 
petition or, if the date of the next annual meeting of members falls within 
ninety (90) days after such presentation or if the petition so requests, at 
such annual meeting. The approval of the board of trustees shall not be 
required in respect of any proposition or document submitted to the mem- 
bers pursuant to this section and approved by them, but such proposition 
or document shall be subject to all other applicable provisions of this act. 
The affidavit or affidavits required to be filed with any such document 
pursuant to applicable provisions of this act shall, in such case, be modified 
to show compliance with the provisions of this section. [En. See. 17, Ch. 
W772, 45, 19395) | 

6396.18. Dissolution. (a) A cooperative which has not commenced 
business may dissolve voluntarily by delivering to the secretary of state 
articles of dissolution, executed and acknowledged on behalf of the coopera- 
tive by a majority of the incorporators, which shall state: 

(1) The name of the cooperative ; 

(2) The address of its principal office; 

(3) The date of its incorporation ; 
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(4) That the cooperative has not commenced. business; 


(5) That the amount, if any, actually paid in on account of member- 
ship fees, less any part thereof disbursed for necessary expenses, has been 
returned to those entitled thereto and that all easements shall have been 
released to the grantors; 

(6) That no debt of the cooperative remains unpaid; and 

(7) That a majority of the incorporators elect that the cooperative be 
dissolved. Such articles of dissolution shall be submitted to the secretary 
of state for filing as provided in this act; 

(b) A cooperative which has commenced business may dissolve volun- 
tarily and wind up its affairs in the following manner: 

(1) The board of trustees shall first recommend that the cooperative be 
dissolved voluntarily and thereafter the proposition that the cooperative be 
dissolved shall be submitted to the members of the cooperative at any annual 
or special meeting the notice of which shall set forth such proposition. The 
proposed voluntary dissolution shall be deemed to be approved upon the 
affirmative vote of not less than two-thirds of those members voting there- 
on at such meeting; 

(2) Upon such approval, a certificate of election to dissolve, herein- 
after designated the “certificate”, shall be executed and acknowledged on 
behalf of the cooperative by its president or vice-president, and its cor- 
porate seal shall be affixed thereto and attested by its secretary or assist- 
ant secretary. The certificate shall state: (a) the name of the cooperative; 
(b) the address of its principal office; (c) the names and addresses of its 
trustees; and (d) the total number of members who voted for and against 
the voluntary dissolution of the cooperative. The president or vice-president 
executing the certificate shall also make and annex thereto an affidavit 
stating that the provisions of this subsection were duly complied with. 
Such certificate and affidavit shall be submitted to the secretary of. state 
for filing as provided in this act; 

(3) Upon the filing of the certificate and affidavit by the secretary of 
state, the cooperative shall cease to carry on its business except insofar 
as may be necessary for the winding up thereof, but its corporate existence 
shall continue until articles of dissolution have been filed by the secretary 
of state; 

(4) After the filing of the certificate and affidavit by the secretary of 
state the board of trustees shall immediately cause notice of the winding 
up proceedings to be mailed to each known ereditor and claimant and to 
be published once a week for two successive weeks in a newspaper of 
general circulation in the county in which the principal office of the co- 
operative is located; 

(5) The board of trustees shall have full power to wind up and settle 
the affairs of the cooperative and shall proceed to collect the debts owing 
to the cooperative, convey and dispose of its property and assets, pay, satisfy 
and discharge its debts, obligations and liabilities and do all other things 
required to liquidate its business and affairs, and after paying or adequately 
providing for the payment of all its debts, obligations and liabilities, shall 
distribute the remainder of its property and assets among its members in 
proportion to the aggregate patronage of each such member during the 
seven years next preceding the date of such filing of the certificate, or, if 
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the cooperative shall not have been in existence for such period, during the 
period of its existence; and 

(6) When all ebex, liabilities and obligations of the cooperative have 
been paid and discharged or adequate provision shall have been made there- 
for, and all of the remaining property and assets of the cooperative shall 
have been distributed to the members pursuant to the provisions of this 
section, the board of trustees shall authorize the execution of articles of 
dissolution which shall thereupon be executed and acknowledged on behalf 
of the cooperative by its president or vice-president, and its corporate seal 
shall be affixed thereto and attested by its secretary. Such articles of 
dissolution shall recite in the caption that they are executed pursuant to 
this act and shall state: (a) the name of the cooperative; (b) the address 
of the principal office of the cooperative; (c) that the cooperative has 
heretofore delivered to the secretary of state a certificate of election to 
dissolve and the date on which the certificate was filed by the secretary 
of state in the records of his office; (d) that all debts, obligations and lia- 
bilities of the cooperative have been paid and discharged or that adequate 
provision has been made therefor; (e) that all the remaining property and 
assets of the cooperative have ey distributed amone the members in 
accordance with the provisions of this section; and (f) that there are no 
actions or suits pending against the Ai eae The president or vice-. 
president executing the articles of dissolution shall also make and annex 
thereto an affidavit stating that the provisions of this subsection were duly 
complied with. Such articles of dissolution and affidavit accompanied by 
- proof of the publication required in this subsection, shall be submitted to 
the secretary of state for filing as provided in this act. [En. Sec. 18, Ch. 
Lee tog. | 


6396.19. Filing of articles. Articles of incorporation, amendment, con- 
solidation, merger, conversion, dissolution, as the case may be, when exe- 
euted and age om enerd and OOS by such affidavits as may be 
required by applicable provisions of this act, shall be presented to the see- 
retary of state for filing in the records of his office. If the secretary of 
state shall find that the articles presented conform to the requirements of 
this act, he shall, upon the payment of the fees as in this act provided, file 
the articles so presented in the records of his office and upon such filing 
the incorporation, amendment, consolidation, merger, conversion, or dis- 
solution provided for therein shall be in effect. The secretary of state 
immediately upon the filing in his office of any articles pursuant to this 
act shall transmit a certified copy thereof to the county clerk of the county 
in which the principal office of each cooperative or corporation affected 
by sueh incorporation, amendment, consolidation, merger, conversion or 
dissolution shall be located. The clerk of any county, upon receipt of any 
such certified copy, shall file and index the same in the records of his 
office, but the failure of the secretary of state or of a clerk of a county 
to comply with the provisions of this section shall not invalidate such 
articles. The provisions of this section shall also apply to certificates of 
election to dissolve and affidavits of compliance executed pursuant to 
subsection (b) (2) of section 6396.18. [En. See. 19, Ch .172, L. 1939. | 


6396.20. Refunds to members. Revenues of a cooperative for any fiscal 
year in excess of the amount thereof necessary : 
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(a) To defray expenses of the cooperative and of the operation and 
maintenance of its facilities during such fiscal year; 

(b) To pay interest and principal obligations of the cooperative coming 
due in such fiscal year; 

(c) To finance, or to provide a reserve for the financing of, the con- 
struction or acquisition by the cooperative of additional facilities to the 
extent determined by the board-of trustees ; 

(d) To provide a reasonable reserve for working capital; 

(e) To provide a reserve for the payment of indebtedness of the coopera- 
tive maturing more than one (1) year after the date of the incurrence of 
such indebtedness in an amount not less than the total of the interest and 
principal payments in respect thereof required to be made during the 
next following fiscal year; and 

(f) To provide a fund which shall be not less than two per cent (27% ) 
nor more than five per cent (5%) of the balance remaining for education 
in cooperation and for the dissemination of information concerning the ~ 
effective use of electric energy and other services made available by the 
cooperative, shall, unless otherwise determined by a vote of the members, 
be distributed by the cooperative to its members as patronage refunds pro 
rated in accordance with the patronage of the cooperative by the respec- 
tive members paid for during such fiscal year. Nothing herein contained 
shall be construed to prohibit the payment by a cooperative of all or any 
part of its indebtedness prior to the date when the same shall become due. 
[En. See. 20, Ch. 172, L. 1939. ] 


6396.21. Disposition of property. A cooperative may not sell, mortgage, 
lease or otherwise dispose of or encumber all or any substantial portion of 
its property unless such sale, mortgage, lease or other disposition or encum- 
brance is authorized at a duly held meeting of the members thereof by 
the affirmative vote of not less than two-thirds (2/3) of all of the mem- 
bers of the cooperative, and unless the notice of such proposed sale, mort- 
gage, lease or other disposition or encumbrance shall have been contained 
in the notice of the meeting; provided, however, that notwithstanding any- 
thing herein contained, or any other provisions of law, the board of trustees 
of a cooperative, without authorization by the members thereof, shall have 
full power and authority to authorize the execution and delivery of a 
mortgage or mortgages or a deed or deeds of trust upon, or the pledging 
or encumbrancing of, any or all of the property, assets, rights, privileges, 
licenses, franchises and permits of the cooperative, whether acquired or 
to be acquired, and wherever situated, as well as the revenues and income 
therefrom, all upon such terms and conditions as the board of trustees shall 
determine, to secure any indebtedness of the cooperative to the United 
States of America or any instrumentality or agency thereof. [En. Sec. 21, 
Ga 2, L...1939. | 


6396.22. Non-liability of members for debts of cooperative. The private 
property of the members of a cooperative shall be exempt from execution 
for the debts of the cooperative and no member shall be liable or responsible 
for any debts of the cooperative. [En. Sec. 2, holiodd 2 LIL1939 3 


6396.23. Recordation of mortgages. Any mortgage, deed of trust or 
other instrument executed by a cooperative or foreign corporation trans- 
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acting business in this state pursuant to this act, which, by its terms, creates 
a lien upon real and personal property then owned or after acquired and 
which is recorded as a mortgage of real property in each county wherein 
such property is located, or is to be located, shall have the same force and 
effect as if the instrument were also recorded or filed in the proper office 
in each such county as a mortgage of personal property. Recordation of 
any such mortgage deed of trust or other instrument shall cause the hen 
thereof to attach to all after acquired property of the mortgagor of the 
nature therein described as being mortgaged or pledged thereby immed- 
iately upon the acquisition thereof by the mortgagor and such lien shall 
be superior to all claims of creditors of the mortgagor and purchasers of 
such property and to all other liens except hens of prior record affecting 
such property. [En. Sec. 28, Ch. 172, L. 1939.] 


6396.24. Waiver of notice. Whenever any notice is required to be given 
under the provisions of this act or under the provisions of the articles of 
incorporation or by-laws of a cooperative, waiver thereof in writing, signed 
by the person or persons entitled to such notice, whether before or after 
the time fixed for the giving of such notice, shall be deemed equivalent to 
such notice. If a person or persons entitled to notice of a meeting shall 
attend such meeting, such attendance shall constitute a waiver of notice 
of the meeting, except in case the attendance is for the express purpose of 
objecting to the transaction of any business because the meeting shall not 
have been lawfully called or convened. [En. Sec. 24, Ch. 172, L, 1939. | 


6396.25. Trustees, officers or members may take acknowledgments. 
No person who is authorized to take acknowledgments under the laws of 
this state shall be disqualified from taking acknowledgments of instru- 
ments executed in favor of a cooperative or to which it is a party, by reason 
of being an officer, director or member of such cooperative. {En. Sec. 25, 
neler da, Loo 


6396.26. Foreign corporations. Any corporation organized under the 
laws of a state adjacent to this state on a non-profit or a cooperative basis 
for the purpose of supplying electric energy in rural areas and owning and 
operating electric transmission or distribution lines in such state shall be 
permitted to extend its lines into and transact business in this state without 
complying with any statute of this state pertaining to the qualification of 
foreign corporations for the transaction of business in this state. Any such 
foreign corporation, as a prerequisite to the extension of its lines into and 
the transaction of business in this state, shall, by an instrument executed 
and acknowledged in its behalf by its president or vice-president under its 
corporate seal attested by its secretary, designate the secretary of state 
its agent to accept service of process in its behalf. In the event any process 
shall be served upon the secretary of state, he shall forthwith forward the 
same by registered mail to such corporation at the address thereof specified 
in such instrument. Any such corporation may sue and be sued in the 
courts of this state to the same extent that a cooperative may sue or be sued 
in such courts. Any such foreign corporation may secure its notes, bonds 
or other evidences of indebtedness by mortgage, pledge, deed of trust or 
other encumbrance upon any or all of its then owned or after acquired 
real or personal property, assets or franchises, located or to be located in 
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this state, and also upon the revenues and income to be derived therefrom. 
[En. Sec. 26, Ch. 172, L. 1939.] 


6396.27. Fees. The secretary of state shall charge and collect for: 

(a) Filing articles of incorporation, five dollars ($5.00) ; 

(b) Filing articles of amendment, five dollars ($5.00) ; 

(¢) Filing articles of consolidation or merger, five dollars ($5.00) ; 

(d) Filing articles of conversion, five dollars ($5.00) ; 

(e) Filing certificate of election to dissolve, five dollars ($5.00) ; 

(f) Filing articles of dissolution, five dollars ($5.00) ; and 

(e) Fuiline certificate of change & principal office, ae dollars ($5.00). 
Bn. pecmer, Cn. Lia, Le 1939.) 


6396.28. een from excise taxes—license fee. Cooperatives and 
foreign corporations, transacting business in this state pursuant to the 
provisions of this act, shall pay annually, on or before the first day of July, 
to the secretary of state, a fee of ten dollars ($10.00) for each one hundred 
(100) persons or fractions thereof to whom electricity is supplied within ~ 
the state, but shall be exempt from all other excise and income taxes of 
whatsoever kind or nature. [En. Sec. 28, Ch. 172, L. 1939.] 


6396.29. HKxemption from jurisdiction of the public service commission. 
Cooperatives and foreign corporations transacting business in this state 
pursuant to this act shall be exempt in all respects from the jurisdiction 
and control of the public service commission of this state. [En. Sec. 29, 
Ghee. lay 1939.) 


6396.30. Detmitions. In this act, unless the context otherwise requires: 

(a) “Rural area” means any area not included within the boundaries 
of any incorporated or unincorporated city, town, village or borough having 
a population in excess of twenty-five hundred (2500) persons ; 

(b) “Person” includes any natural person, firm, association, corporation, 
business trust, partnership, federal agency, state or political su baiet ision or 
agency thereof or any body politic; and 

(c) “Member” means each incorporator of a cooperative and each person 
admitted to and retaining membership therein, and shall include a husband 
and wife admitted to joint membership. (En. Sec. 30, Ch. 172, L. 1939.] 


6396.31. Construction of act. This act shall be construed liberally. The 
enumeration of any object, purpose, power, manner, method or thing shall 
not be deemed to exclude like or similar objects, purposes, powers, manners, 
methods or things. [En. See. 31, Ch. 172, L. 1939.] 


CHAPTER 42, INCORPORATION OF RELIGIOUS, SOCIAL, AND 
BENEVOLENT CORPORATIONS 


6453. Incorporation of churches, charities, benevolent and fraternal so- 
cieties, and associations. ‘Associations or persons where pecuniary profit 
is not the object, for the purpose of establishing and conducting churches, 
hospitals,-lyceums, musical and scientific societies, libraries, lodges of Free 
and b Pesbted Masons, Independent Order of Odd Fellows, Independent 
Order of Good Templars, granges of Patrons of Husbandry. benevolent asso- 
ciations, beneficial associations, and all other associations, societies, or orders 
of like character, and social clubs and agricultural societies, stoeckgrowers’ 
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associations, and other associations of like character, including local, inde- 
pendent, and subordinate organizations, as well as state, respectively, super- 
visory, governing, and grand organizations and bodies of any such associa- 
tions, society, or order, or for the purpose of establishing public or private 
charities or both, or for any other lawful purpose, may become incorporated 
upon complying with the provisions of this chapter. [En. Sec. 1, Ch. 88, 
193%] 


CHAPTER 44, INCORPORATION OF CEMETERY ASSOCIATIONS 


6479. May take land by purchase or gift—use of personal property gifts. 
Any association incorporated agreeably to the provisions of this act may 
take by purchase or gift, and hold, within the county in which the eertifi- 
eate of their incorporation is recorded, not exceeding one hundred and 
sixty (160) acres of land, to be held and occupied exclusively for a cemetery 
for the burial of the dead, and for purposes necessary or proper thereto; 
such land, or such portion thereof.as may from time to time be required 
for that purpose, shall be surveyed and divided into lots of such size as 
the trustees may direct, with such avenues, alleys and walks as the said 
trustees deem proper; and a map of such survey shall be filed and recorded 
in the office of the county clerk and recorder of the county in which the 
lands lie, without any fees therefor. Such association may also take by gift 
and hold personal porperty, and may sell the same and apply the proceeds 
thereof to the care, maintenance and embellishment of said cemetery, but 
- for no other purpose, and all real and personal estate which shall have been 
given or granted to any such association for the maintenance of any monu- 
ment, the keeping in good order, or the embellishment of any lot or ground 
situated within the inclosure of such an association, shall remain forever 
to the uses for which the same shall have been given or granted, according 
to the true intent of the grantor. Any city or town in or near which a 
cemetery is maintained under the provisions of this act may furnish water 
to be used within such cemetery and for its maintenance and beautification 
free of charge to such cemetery association if such city or town shall so 
elect. [As amended Sec. 1, Ch. 98, L. 1939. ] 


6484. Annual report—legal advisor. The trustees at each annual meet- 
ing shall make a report, in writing, which report shall be signed by at 
least a majority of the members of such board, and shall contain a state- 
ment of their doings and of the affairs of the association, and an account 
of the receipts and disbursements during the year preceding. Such report 
must be duly verified and filed in the office of the clerk of the district 
court. Such reports shall be noticed for hearing and heard in the same 
manner as reports of administrators in estates of deceased persons. 

It is hereby made the duty of the county attorney of the county in which 
cemetery is situated to act, without charge, as the legal advisor of all 
officers of a cemetery association and to prepare and present any and all 
reports required to be made by such officers. [As amended Sec. 2, Ch. 98, 
L. 1939.] 


6489. Trustee or trustees of funds to be appointed by district court. 
Whenever moneys to the: amount of one hundred dollars ($100.00) shall 
have been received by such corporation, or association, heretofore or here- 
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after formed, such a fund, either from the sale of lots or from direct pay- 
ments of such corporation or association toward such a fund by lot owners, 
or otherwise, the trustees of such association shall immediately make appli- 
cation to the judge of the district court for the judicial district in which 
the cemetery for which such trust fund exists for the appointment of a 
trustee or of a board of trustees of such fund and the judge of such court 
shall thereupon appoint a trustee or a board. of trustees from a list sub- 
mitted to him by the trustees of such association. Such trustee or such 
board shall consist of not less than one (1) nor more than five (5) persons, 
the exact number to rest in the discretion of the said trustees of said asso- 
ciation. Such trustee or the members of such board of trustees of such 
funds must be citizens and freeholders of the state of Montana during all 
the time they exercise the powers of such trust. Upon the election, ap- 
pointment, and qualification, as hereinafter provided, of the said trustees 
of such fund, all of the title to the funds included in said trust, and all 
of the rights, powers, authorities, franchises, and trusts of whatsoever . 
thereunto appertaining, shall at once vest in him or them; or, in ease of 
the failure of any of those so chosen and appointed, to qualify within thirty 
(30) days after their appointment, then the same shall vest in the one or 
more who shall qualify. In ease of the failure of any of those so chosen 
and appointed so to qualify within such time, then a vacancy shall exist 
and the judge of said district court shall forthwith appoint from a list 
submitted to him by the trustees of such association some person possessing 
the above qualifications to fill vacancy or vacancies in said board of trustees 
of such fund; provided, however, that trustees of such fund, heretofore 
appointed by such cemetery associations, or district courts, shall continue 
to hold their office as such trustees until terminated in one of the manners 
in this act provided. 

The board of trustees shall also have the power and authority to nomi- 
nate any bank which is authorized to act as a trust company in Montana 
under state or federal law, to be trustee of such trust fund. And in that 
event the district court shall make appointment of such nominee which 
shall serve in such capacity without bond, but: shall be required to make 
all reports and discharge all the duties and obligations required of indi- 
vidual trustees. [As amended See. 3, Ch. 98, L. 1939.] 


6490. Tenure of office of trustees. The tenure of office of the trustee 
or trustees of such fund shall be for the term of three (3) years, unless 
they permanently remove from the state of Montana, or are removed from 
office by the judge of said district court for good cause shown or their 
tenure is otherwise terminated as in this act provided. [As amended Sec. 
Arch, 98; I 1989: 


6491. Bond of trustee or trustees. Before exercising, or having any of 
the powers, duties, rights, titles, authorities, or franchises appertaining to 
such trust or to such trusteeship, each person chosen to be a trustee of 
such fund shall give to the cemetery association for which the trust is 
maintained, a bond in a sum equalling at least one and one-third (1-173) 
times: the value of the property on hand at the time of giving such bond, 
with good and sufficient sureties thereto, who shall justify in the ageregate 
at least double the amount of such bond, the same to be conditioned for 
the due and faithful performance of his trust until July first of the next 
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even-numbered year after the year in which such bond shall be given, and 
until such trustee shall give a new bond as hereinafter provided. Upon 
the first day of July in each even-numbered year, each trustee shall give 
a new bond conditioned in the same way, the amount thereof to be deter- 
mined by the same rule, and with sureties as above provided. Such bonds 
shall all be approved by a judge of the district court for the judicial district 
in which the cemetery for such trust exists, or some part thereof shall be 
situated, and shall be filed with the clerk of the district court of the county 
in which such cemetery is located. Any failure so to renew bonds within 
thirty (380) days after the time hereinbefore provided shall be a sufficient 
eround for removal of any trustee within the discretion of the district court. 
[As amended See. 5, Ch. 98, L. 1939. ] 


6494. Title to funds vest in court until appointment of trustees—applica- 
tion by persons other than trustees of association—accounting. In the case 
of the failure of the trustees of such an association to make application 
to the judge of said district court for the appointment of a board of trustees 
of such fund, as provided in section 6489, or in the ease of the death, 
removal, resignation, or disability of all of the members of such board, the 
said rights, titles, interests, authorities, powers, franchises and trusts, until 
the appointment and qualification of a new board of trustees of such fund 
shall vest in the district court of the county in which such cemetery, or 
the greater part thereof, shall be situated. In such cases such trustee or 
such board of trustees of such fund shall be appointed by the district court 
of said county upon application of any person interested and upon notice 
of other persons interested, as the judge of said court may order. The 
trustee or trustees appointed by the judge of said court under the pro- 
visions of this section, shall have the same rights, powers, authorities, and 
- franchises as the trustee or trustees appointed under any other sections of 
this act. Such trustee or such board of trustees must annually, or oftener 
if so required by order of such court, file in the office of the clerk of the 
district court of the county where such cemetery is situated, a duly verified 
account. Showing a detailed statement of all moneys collected, of all securi- 
ties on hand, together with all moneys disbursed during the preceding year. 
Any interested party may apply to the district court for an order requiring 
such trustee or such board of trustees to make such an accounting at any 
time. Any owner of an interest in any lot in the cemetery cared for by such 
trust, any trustee of the cemetery association, and any trustee of the said 
trust fund, shall have the right to make any application to the court pro- 
vided for in this chapter. [As amended Sec. 6, Ch. 98, L. 1939. | 


6495. Recording appointments of trustee or trustees. All instruments of 
appointment of a trustee or of a board of trustees of such funds shall be 
recorded with the secretary of the association establishing the fund and 
shall also be filed in the office of the clerk of the district court in the 
county in which such association is located. [As amended Sec. 7, Ch. 98, 
L. 1939. | 

6499. Investment of fund. The principal of such fund may be invested 
in the way in which trust funds are permitted to be invested in the state 
of Montana and not otherwise; provided that each investment made by the 
trustee or by the board of trustees shall be subject to the approval of the 
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board of trustees of the cemetery association and also by the district judge 
of the county in which the cemetery is situated. [As amended See. 8, Ch. 
98% 1.87939) 


6500. Compensation of trustees. The trustee or the members of the 
board of trustees of such permanent care and improvement fund shall re- 
ceive such compensation as may be agreed upon between such trustee or 
between such board of trustees of such permanent care and improvement 
fund on the one hand and the board of trustees of the cemetery association 
on the other, provided that the total compensation of such trustee or of 
the entire board of trustees shall in no case exceed the sum of one hundred 
dollars ($100.00) per annum. The fees of such trustee or of the members 
of the board of trustees shall be paid out of the general fund of the cemetery 
association until such trust fund shall reach ten thousand dollars ($10,- 
000.00) and thereafter the same shall be paid out of the income of such 
fund. [As amended See. 9, Ch. 98, L. 1939.] 


6501. Secretary of board. The secretary of the cemetery association 
shall act as secretary of such trustee or as secretary of such board of trustees 
of such fund and shall keep a full record of their proceedings. {As amend- 
ed See. 10, Ch. 98, L. 19389. ] 


6502, Annual report. The trustee or the board of trustees of such fund 
shall annually, on the first day of January, make their report of the con- 
dition of such trust fund to the trustees of the cemetery association, and 
also to the district court as hereinbefore provided. Such reports shall 
always be kept by the secretary of such association, and by the clerk of 
the district court, and be open to the inspection of any person owning an 
interest in any lot in the cemetery cared for by such fund. [As amended 
Sec. 10, Ch. 98, L. 1939. | 


CHAPTER 45, RAILROAD CORPORATIONS—GENERAL POWERS 
AND DUTIES 


6521. Penalties—exorbitant and discriminatory rates—equipment re- 
quirements—posting rates—lighting tracks in cities—transporting danger- 
ous materials with passengers—excessive speed—whistle and bell require- 


ments—reports. 

Held, that that portion of ‘section 6521, or character of lights to be teeny being 
Revised Codes, making it incumbent upon penal in nature, is so vague and uncertain 
a railroad company to light its tracks -in as to render it void. Jarvella v. North- 
any city in the state without indicating ern Pacific Ry. Co., 101 M 102, 110, 53, P 
where lights must be installed or the kind 2d 446. 


CHAPTER 49, GHNERAL REGULATIONS OF BUSINESS OF 
RAILROADS 


6600-6601. [Repealed See. 30, Ch. 128, L. 1939.] 


CHAPTER 54, FOREIGN CORPORATIONS 


6651. Foreign corporations—requirements to do business in state. All 
foreign corporations or joint stock companies, except foreign insurance com- 
panies and corporations otherwise provided for, organized under the laws 
of any state, or of the United States, or of any foreign government, shall 
before doing business within this state, file in the office of the secretary 
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of state of Montana, a duly certified copy of their charter, or articles of 
incorporation, and also a statement, verified by oath of the president and 
secretary of such corporation, and attested by a majority of its board of 
directors, showing: 

1. The name of such corporation and the location of its principal office 
or place of business without this state, and the location of the place of 
business or principal office within this state; 

2. The names and residences of the officers, trustees, or directors ; 

3. The amount of capital stock ; 

4. The amount of capital invested in the state of Montana. 

A eopy of such charter or articles of incorporation, and such statement, 
duly certified by said secretary of state, shall be filed in the office of the 
county clerk of the county wherein its principal office or place of business 
in this state will be located. Such corporation or joint stock company shall 
also file, at the same time, and in the same office, a certificate, under the 
seal of the corporation, and the signature of its president, vice-president, 
or other acting head, and its secretary, if there be one, certifying that the 
said corporation has consented to all the license laws and other laws of 
the state of Montana relative to foreign corporations and has consented 
to be sued in the courts of this state, upon all causes of action arising 
against it in this state, and that service process may be made upon some 
person, a citizen of this state, whose name and place of residence shall be 
designated in such certificate, and such service, when so made upon such 
agent, shall be valid service on the corporation or company. 

In case of alteration or amendment of the charter or articles of incor- 
poration of any foreign corporation doing business in this state, or of in- 
creasing its capital stock, or of continuing its corporate existence, it must, 
within thirty (80) days after the same is adopted by the corporation, file 
a duly certified copy of such amendment or alteration or certificate of in- 
erease of capital stock, or of continuance of corporate existence in the 
office of the secretary of state, and a copy thereof certified by said secretary 
of state in the office of the county clerk of the county where its principal 
office or place of business within this state is located; and whenever any 
such corporation increases its capital stock or continues its corporate ex- 
istence, it shall pay to the secretary of state at the time of filing in his 
office the duly certified copy of the certificate thereof, the same fee that 
‘is required by law for filing certifcates of increase of capital stock or cer- 
tificates of continuance of corporate existence. Any such corporation fail- 
ing, neglecting, or refusing to file such duly certified copies of all altera- 
tions, or amendments, of its charter or articles of incorporation, and of 
all certificates of increase of capital stock or continuance of corporate ex- 
istence, or refusing to comply with any and all the laws of Montana relating 
to the payment of fees or licenses, shall forfeit its right to do business in 
this state and shall be subject to all the penalties, liabilities, and restrictions 
imposed by law upon foreign corporations for doing business in this state 
without filing duly certified copies of their charters, or articles of incor- 
poration, in the manner required by law; provided, however, that any for- 
eign corporation now doing business in this state and which has filed a 
duly certified copy or a duly authenticated copy of its charter or articles 
of incorporation and also the verified statement and the certificate required 
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by this section and has paid to the secretary of state all fees that are 
required by law, and any corporation which has altered or amended its 
charter or articles of incorporation or increased its capital stock, or con- 
tinued its corporate existence since first filing a duly authenticated or a 
duly certified copy of its charter or articles of incorporation with the 
secretary of state, and which has heretofore filed a duly authenticated or 
a duly certified copy of such alterations, amendments, or certificates of 
increase or continuance, in the office of the secretary of state and in the 
office of the county clerk of the county where it has its principal office or 
place of business in this state and has paid to the secretary of state all 
fees that are required by law, shall be deemed to have fully complied with 
the requirements of this act and any defects in such filing shall be deemed 
to be corrected hereby, and such corporation is duly and validly qualified 
as a foreign corporation and is authorized to engage in business in the 
state of Montana, and such corporation is exempt from any penalties to 
which it may have been subject under the provisions of this act prior to 
this amendment. [As amended See. 1, Ch. 31, L. 1937.] 


CHAPTER 55, DEFINITION AND NATURE OF PROPERTY 
6667. Real property. 


References 
Story Gold Dredging Co. v. Wilson, 106 M 166, 173, 76 P 2d 73. 


6669. Fixtures. 


References 
Story Gold Dredging Co. v. Wilson, 106 M 166, 173, 76 P 2d 73. 


6670. Fixtures attached to mines. 

A dredge used in placer mining opera- however, is overcome where it is expressly 
tions is mining machinery within the agreed that the thing affixed may be re- 
meaning of section 6670, Revised Codes, moved as betaveen the parties and those 
declaring inter alia, that machinery or having notice of the agreement. 
tools used in working or developing a mine Id. Under the rule that where one stat- 
are to be deemed affixed to the mine, in ute deals with a sybject in general and 
the absence of an express agreement that comprehensive terms, and another deals 
it may be removed. Story Gold Dredging with a part of the same subject in a more 
Co. v. Wilson, 106 M 166, 173, 76 P 2d 73. minute and definite way, the latter will 

Id. Whether what would otherwise be prevail over the former to the extent of 
personal property has become a fixture by any necessary repugnance between them, 
reason of its attachment to the soil is held, that section 6670, Revised Codes, 
primarily a question ‘of intention of the dealing with fixtures attached to a mine 
person attaching it; the attachment in is controlling, in an action where the 
the manner indicated by section 6670, Re- question for decision is whether a dredge 
vised Codes, raises a disputable presump- used in placer mining operations was a 
tion that the one who made the attach- fixture, over section 6825, relating to fix- 
ment intended the thing affixed to become tures as applied to all classes and kind 
a part of the realty, which presumption, of tenancies. 

6671. Appurtenances. ; 

While ditches and the right to use the are appurtenant and bearing their pro- 
water conveyed by them are property sub- portionate burden of taxation by the 
ject to taxation, when made appurtenant added taxable value which it gives to such 
to lands they have no independent value, lands. Brady Irrigation Co. v. Teton 
their value then entering as an element County et al, 107 M. 330, 333, 85 P 2d 350. 
into the value of the lands to which they 


CHAPTER 56, OWNERSHIP OF PROPERTY AND > 
INTERESTS THEREIN 


6682. Interest in common defined. 
References 
Hodgkiss v. Northland Petroleum Consol., 104 M 328, 350, 57 P 2d 811. 
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CHAPTER 57, CONDITIONS AND LIMITATIONS OF OWNERSHIP 
6705. How long it may be suspended. | 


Where under the terms of the declara- prohibiting restraints on the power of 
tion of a common-law trust the trustees alienation (secs. 6705, 6706, 6732, 6733, 
had absolute power of alienation of the Rev. Codes). Hodgkiss v. Northland Pe- 
property of the trust at any time in their troleum Consol. 104 M 328, 339, 57 P 2d 
discretion, the trust may not be declared 811. 
invalid as in violation of the statutes 


6706. Future interests suspending power of alienation void. 

Where under the terms of the declara- prohibiting restraints on the power of 
tion of a common-law trust the trustees alienation (secs. 6705, 6706, 6732, 6733, 
had absolute power of alienation of the Rev. Codes). Hodgkiss v. Northland Pe- 
property of the trust at any time in their troleum Consol. 104 M 3828, 339, 57 P 2d 
discretion, the trust may not be declared 811. 
invalid as in violation of the statutes. 


6707. Leases of agricultural land for over ten years—exceptions. 

A contract of lease of a quartz mine agreement and subject to the terms there- 
for a term of two years, with the privilege of,’’ held not open to the objection that 
in the lessee ‘‘to extend the contract it was void as in conflict with the rule on 
from year to year, provided he works said _perpetuities. Montana Consol. Mines Corp. 
mine continuously after the date of this v. O’Connell, 107 M 273, 283, 85 P 2d 345. 

6711. Accumulations of income. An accumulation of the income of prop- 
erty may be directed by any will, trust or transfer in writing sufficient to 
pass the property or create the trust out of which the fund is to arise, for 
the benefit of one or more persons, objects or purposes, to commence within 
the time permitted for the vesting of future interests and not to extend 
beyond the period limiting the time within which the absolute power of 
alienation of property may be suspended as prescribed by law. [En. See. 
ee eee bere la A 1939 || 


6713. Application of income to support, etc. When one or more persons 
for whose benefit an accumulation of income has been directed is or are 
destitute of other sufficient means of support or education, the proper court, 
upon application, may direct a suitable sum to be applied thereto out of 
the fund directed to be accumulated for the benefit of such person or 
persons. [As amended Sec. 2, Ch. 212, L. 1939.] 


CHAPTER 58, REAL PROPERTY AND ESTATES THEREIN 


6723. Enumeration of estates. 

Estates in real property in respect to duration are declared to be chattels real. 
their duration and enjoyment are classi- This classification is identical with that 
fied by section 6723, Revised Codes. By which obtained at common law. (See 2 
section 6727 estates of inheritance and Cooley’s Blackstone, 15) California has 
for life are called estates of freehold. A this identical section and has definitely - 
lease would not come within either classi- held that an estate for years is personal 
feation. By this same section estates for property and not real estate. O’Neill v. 
years and of lesser and more indefinite Wall, 103 M 388, 391, 62 P 2d 672. 


6727. Freehold estates—chattels real—chattel interests. 

Estates in real property in respect to duration are declared to be chattels real. 
their duration and enjoyment are classi- This classification is identical with that 
fied by section 6723, Revised Codes. By whch obtained at common law. (See 2 
section 6727 estates of inheritance and for Cooley’s Blackstone, 15) California has 
life are called estates of freehold. A lease this identical section and has definitely 
would not come within either classifica- held that an estate for years is personal 
tion. By this same section estates for property and not real estate. O’Neill v. 
years and of lesser and more indefinite Wall, 103 M 388, 392, 62 P 2d 672. 


6732. Suspended ownership. 
Where under the terms of the declara- had absolute power of alienation of the 
tion of a common-law trust the trustees property of the trust at any time in their 
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discretion, the trust may not be declared 
invalid as in violation of the statutes pro- 
hibiting restraints on the power of aliena- 


6733. Suspension by trust. 

Where under the terms of the declara- 
tion of a common-law trust the trustees 
had absolute power of alienation of the 
property of the trust at any time in their 
discretion, the trust may not be declared 
invalid as in violation of the statutes 


CHAPTER 59, 
6749. Servitudes attached to land. 


References 


SERVITUDES—USES AND TRUSTS 


Ch. 59, 62 


tion (sees. 6705, 6706, 6732, 6733, Rev. 
Codes). Hodgkiss v. Northland Petroleum 
Consol. 104 M 328, 339, 57 P 2d 811. 


prohibiting restraints on the power of 
alienation (secs. 6705, 6706, 6732, 6733, 
Rev. Codes). Hodgkiss v. Northland” Pe. 
troleum: Consol. 104 M 328, 339, 57 P 2d 
811. 


SERVITUDES 


Northwestern Improvement Co. v. Lowry, 104 M 289, 301, 66 P 2d 792. 


6751. Designation of estates. 

An ‘‘affirmative easement’’ is one 
which authorizes the doing of acts which, 
if no easement existed, would give rise to 
a cause of action; a ‘‘negative easement’? 
being one the effect of which is not to 


authorize the doing of an act by the per- 


CHAPTER 62, 


son entitled to the easement, but merely 
to preclude the owner of the land subject | 
to the easement from doing that which, if 
no easement existed, he would be entitled 
to do. Northwestern Improvement Co. V. 
Lowry, 104 M 289, 301, 66 P 2d 792. 


USES AND TRUSTS IN RELATION TO REAL PROPERTY 


6783. What uses and trusts may exist. 


In determining what constitutes a trust 
and the manner of its creation, sections 
6783, 6784, 6787 and section 7884, Revised 


6784. Creation of trusts. 
In determining what constitutes a trust 
and the manner of its creation, sections 


. 6783, 6784, 6787 and section 7884, Revised 


td 


Codes, must be construed together. Hodg- 
kiss v. Northland Petroleum Consol. 104 
M 328, 340, et seq., 57 P 2d 811. 
Testimony of the grantor of realty to 
the effect that when the conveyance was 
made it was orally agreed that the prop- 


6785. 


The rule that where a transfer of real 
property is made to one person and the 
consideration therefor is paid by another, 

a trust is presumed to result in favor of 
the person making the payment, is sub- 
ject to the exception that if the con- 
sideration is paid by one who stands in 
close relationship to the one to whom the 
transfer is made, such as husband and 
wife, or parent and child, the rebuttable 


presumption that the transaction was a 


gift arises; such exception applying where 
the grantee is the grantor’s son-in-law. 
McLaughlin vy. Corcoran, 104 M. 590, 595, 
69 P 2d 597 (see also Bingham v. National 
Bank, 105 M 159, 166, 72 P 2d 90.) 
Complaint in an action for writ of man- 
date by a-county high school against the 
county treasurer to compel payment of a 
sum of money realized from the sale of 


6786. Purchasers protected. 


References 


Codes, must be construed together. Hodg- 
kiss v. Northland Petroleum Consol. 104 
M 328, 340, et seq., 57 P 2d 811. 


erty should be held in trust, in aid of the 
presumption that a resulting trust rather 
than a gift arose, held not inadmissible 
under section 6784, Revised Codes, which 
declares, inter alia, that a trust in real 
property is created by an instrument in 
writing. McLaughlin v. Corcoran, 104 M 
590, 596, 69 P 2d 597. 


Transfer to one for money paid by another—trust presumed. 


a building purchased with high school 
funds and sold by the board of county 
commissioners as trustee when the struc- 
ture was no longer needed for school pur- 
poses, held to have stated a cause of ac- 
tion on the theory of a resulting trust, 
although the pleading did not ask that 
such a trust be declared, and was suf- 
ficient to authorize issuance of the writ 
directing defendant to deposit the sale 
price to the credit of plaintiff. State v. 
Brandenburg, 107 M. 199, 202, 82 P 2d 
593. 

Id. A resulting trust does not spring 
from a contract between the parties but 
arises from a breach of law and the acts 
of the parties. 

References 

Hodgkiss v. Northland Petroleum Con- 
sol. 104 M 328, 363, 57 P 2d 811. 


Hodgkiss v. Northland Petroleum Consol. 104 M 328, 363, 57 P 2d 811. 
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6787. For what purposes express trusts may be created. 
In determining what constitutes a trust Codes, must be construed together. Hodg- 


and the manner of its creation, sections kiss v. Northland Petroleum Consol. 104 
6783, 6784, 6787 and section 7884, Revised M 328, 340 et seq., 57 P 2d 811. 


CHAPTER 65, PERSONAL PROPERTY—LAW GOVERNING—KINDS 
OF PERSONAL PROPERTY 


6804. Things in action defined. 

Held, that a cause of action in tort (for ment rendered thereon. Coty v. Cogswell et 
personal injuries) is neither a ‘‘chose in al, 100 M 496, 501, 50 P 2d 249. 
action’’ which may be classed as personal References 
property nor a ‘‘debt’’ and therefore is State v. Merchants’ Credit Service, Inc., 
not subject to attachment prior to judg- 104 M 76, 117, 66 P 2d 337. 


CHAPTER 66, ACQUISITION OF PROPERTY—BY OCCUPANCY 
6817. Simple occupancy. 


References 
Bingham v. National Bank, 105 M 159, 189, 72 P 2d 90. 


CHAPTER 67, ACQUISITION OF REAL PROPERTY BY ACCESSION— 
FIXTURES—BANKS OF STREAMS—ISLANDS 


6820. Alluvion. 


Accreted land, i. e., additions to the whether navigable or not, belong to the 
area of land by reason of the gradual de- riparian owner. (Sec. 6820, Rev. Codes) 
posit of solid material by water, produc- Smith v. Whitney, 105 M 523, 527, 74 P 
ing dry land which before was covered 2d 450. 
by water, along the banks of a stream, 


6825. Fixtures—removal of by tenant. 

Under the rule that where one statute dealing with fixtures attached to a mine 
deals with a subject in general and com- is controlling, in an action where the 
prehensive terms, and another deals with question for decision is whether a dredge 
a part of the same subject in a more’ used in placer mining operations was a 
minute and definite way, the latter will fixture, over section 6825, relating to fix- 
prevail over the former to the extent of tures as applied to all classes and kind 
any necessary repugnance between them, of tenancies. Story Gold Dredging Co. 
held, that section 6670 Revised Codes, v. Wilson, 106 M. 166, 175, 76 P 2d 73. 


CHAPTER 69, ACQUISITION OF PROPERTY BY TRANSFER— 
GRANTS AND THEIR INTERPRETATION 


6846. Delivery in escrow. 

An instrument (oil and gas lease) de- formal, written instrument accompanying 
livered into escrow to be delivered on the escrow, held not meritorious. Conner 
performance of certain conditions, does v. Helvik et al, 105 M 487, 450, 73 P 2d 
not become effective until delivery by the 541. 
depositary. Nadeau v. Texas Company, Id. Where the vendee of land, pending 
104 M 558, 565, 69 P 2d 586, 593. fulfillment of a condition upon which the 

Where the parties to a contract of deed placed in escrow should be delivered 
. sale of land orally agreed that the vendor to him, went into possession of the land, 
should deposit the deed and the vendee harvested crops, grazed his _ livestock 
the check to be given in payment in an thereon and paid part of the taxes due 
attorney’s office until such time as the for the current year, the transaction was 
former should procure a written release of taken out of the operation of the statute 
an outstanding mortgage and deliver same of frauds by his part performance of the 
to the attorney, the deed and check con- contract. 
stituted the escrow, and the contention of Id. To constitute an instrument an 
defendant vendee in an action to enforce ‘‘escrow’’ it must be deposited with a 
specific performance of the contract of third person with the intention that it 
sale that the contract was invalid under shall take effect only upon performance 
the statute of frauds in the absence of a of an express condition or the happening 
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6859-6904.1 


of a.certain event; no precise form of 
words is necessary and the agreement to 


TRANSFER OF PROPERTY 


Ch. 70-72 


deposit the instrument in escrow may be 
made orally. 


CHAPTER 70, TRANSFER OF REAL PROPERTY—METHOD 
AND EFFECT 


6859. Requisites for transfer of certain estates. 


References 


Gaines v. Van Demark, 106 M 1, 8, 74 P 2d 454. 


6874. Implied covenants. 


References 


Bingham y. National Bank, 105 M 159, 192, 72 P 2d 90. 


CHAPTER 71, TRANSFER OF PERSONAL PROPERTY— 
MODES OF TRANSFER GIFTS 


6881. 


The owner of an automobile who places 
it in the hands of an established dealer 
with apparent authority to sell it, al- 
though title is reserved to the owner un- 
der a conditional sale contract, is estopped 
to deny title in an innocent purchaser 


When buyer acquires better title than seller has. 


thereof, who, in the absence of circum- 
stances putting him on guard, was not re- 
quired to make investigation relative to 
the status of the title. Rasmussen v. Lee 
& Co., Inc., 104 M 278, 285, 66 P 2d 119. 


CHAPTER 72, RECORDING TRANSFERS—RELEASE OF OIL, GAS, 
AND MINERAL LEASES 


6893. Acknowledgment of instruments required, except when. Before 
an instrument can be recorded, unless it belongs to the class provided for 
in either sections 6891, 6892, 6927, or 6928, its execution must be acknowl- 
edged by the person executing it, or, if executed by a corporation, by its 
president, vice-president, secretary, or assistant secretary, or other person 
duly authorized by resolution by sucl: corporation executing the same on 
behalf of the corporation, or proved by a subscribing witness, or as provided 
in sections 6923 and 6924, and the acknowledgment or proof certified in 


the manner prescribed by sections 6905 to 6933 of this code. 


Sec. 1, Ch. 170, L. 1937] 
6902. 


While an action for the cancellation of 
a gas lease under the provisions of sec- 


tions 6902-6904, Revised Codes, is one at - 


law, it nevertheless embodies the principle 
of equitable relief, and therefore, where 
the lessee of 160 acres of land drilled a 
producing well but without his fault was 
unable to find a market for the product, 
and his lease provided that the term there- 
of should run for five years and as long 
thereafter as gas was produced, an equit- 


[As amended 


Oil, gas, and mineral leases, release of record of. 


able adjustment of the controversy held to 
be to cancel the lease as to three 40- 
acre tracts on which no drilling had been 
done, leaving to the lessee the remaining 
40-acre tract on which the producing well 
was located, to enable both parties to de- 
rive some benefit from an expected mar- 
ket for the gas developed. Severson et al. 
v. Barstow et al, 103 M 526, 534, 63 P 2d 
1022. 


6903. Action to compel release—damages—attorney’s fees. 


Where, in an action for the cancellation 
of a gas lease, both lessor and lessee se- 
cured a portion of the relief they sought 
neither party should be required to pay 


6904.1. 
leases. 


the other the attorney’s fee provided for 
by section 6903, Revised Codes. Severson 
et al v. Barstow et al, 103 M 526, 534 et 
seq., 63 P 2d 1022. 


Plaintiffs in action to cancel or quieting title against oil and gas 
In an action for the cancellation of an oil and /or gas lease or leases, 


or quieting title against the claims thereunder, two or more plaintiffs may 
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Ch. 73 ACKNOWLEDGMENTS 6904.2-6915 


join in a single action against a common lessee and any one claiming by, 
through or under such lessee, as an assignee or otherwise. In the com- 
plaint in such action the cause or causes of action of each plaintiff shall 
be set forth separately and there shall be designated the lease or leases, 
or claims, or interests sought to be cancelled or quieted. It shall be no 
defense to such an action that the lands of the plaintiffs are non-contiguous 
or that there is a lack of mutuality of interest between the plaintiffs in 
the subject of the action or in the relief sought, and the decree in such 
action shall specify the lease, leases, claims or interests cancelled or quieted. 
[En. See. 1, Ch. 185, L. 1939. | 


6904.2. Additional procedure. This procedure shall be in addition to 
and not in substitution of any existing remedies now allowed by law. [En. 
See. 2, Ch. 135, L. 1939. ] 


CHAPTER 73, ACKNOWLEDGMENT AND PROOF OF INSTRUMENTS 
6908. By whom taken without the United States. 


A power of attorney given by the heir 
of a local estate, residing in a foreign 
country, to the Consul General of that 
county in the United States to appoint an 
attorney to represent him in the estate 
matter, acknowledged as required by sec- 
tion 6908, Revised Codes, the notary’s au- 
thority being duly certified by the United 


States Consul, held a sufficient compliance 
with the requirements of section 10325, 
relative to proof of authority of counsel 
in heirship matters, and if the court erred 
in refusing to require the attorney to 
prove his authority, the error was non- 
prejudicial. In re Astibia’s Estate, 100 
M. 224, 233, 46 P 2d 712. 


6910. Officer taking acknowledgment must know pesrson—corporations. 
The acknowledgment of an instrument must not be taken unless the officer 
taking it knows or has satisfactory evidence, on the oath or affirmation 
of a credible witness, that the person making such acknowledgment is the 
individual who is deseribed in and who executed the instrument; or, if 
executed by a corporation, that the person making such acknowledgment 
is the president, or vice-president, or secretary, or assistant secretary of 
such corporation, 6r other person duly authorized by resolution of such 
corporation, who executed it on its behalf. [As amended Sec. 1, Ch. 171, 
L. 1937. | 


6915. Form of acknowledgment by corporation. The certificate of-ac- 
knowledgment of an instrument executed by a corporation must be sub- 
stantially in the following form: 


RIS TEE OT 0) ui ena At net eee 1} 
LSS. 
SLOTRTT TOMES 15 eto kaha a eons J 
Gy aban ire gues eae ea yehiOn. 2. Ciena Pano Thiet ea re) Rea Ls iE: : 
before me (here insert the name and quality of the officer), personally 
yeh eof Aitote SaaS cy , known to me (or proved to me on the oath of 


ie SE ORS GO ) to be the president (or vice-president) or the secretary 
(or the assistant secretary) of the corporation that executed the within 
instrument (where, however, the instrument is executed in behalf of the 
corporation by some one other than the president, or vice-president, or sec- 
retary, or assistant secretary), insert: known to me (or proved to me on 
ie oath Oli aseiee ce eee eee ) to be the person who executed the within 
instrument on behalf of the corporation therein named, and acknowledged 
to me that such corporation executed the same. [As amended See. 1, Ch. 
169, 1.1937. | 
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6922-6977 


RECORDING-—HOMESTEADS—WILLS 


Ch. 74-77 


6922. What must be proved by subscribing witness. 


References 


Hodgkiss v. Northland Petroleum Consol. 104 M 328, 344, 57 P 2d 811. 


CHAPTER 74, EFFECT OF RECORDING OR FAILURE TO RECORD 
INSTRUMENTS 


6934. Record—to whom notice—recording copies. 


Where a mortgagor of reality made a 
fraudulent representation to the mort- 
gagee that the property was unencumber- 
ed, the latter, in the absence of any 
knowledge of his own or of any fact 
which should have aroused his suspicion 
and cast doubt upon the truth of the state- 
ment, had a right to rely and set thereon, 


and it does not lie in the mouth of the 
mortgagor to assert that the defrauded 
party should not be heard to complain 
since he was chargeable with notice that 
the records disclosed the true state of 
facts. Bailey v. Hansen, 105 M 552, 561, 
74 P 2d 488. 


6935. Conveyances to be recorded, or are void, etc. 


Where the holder of a: federal oil and 
prospecting permit assigned a number of 
royalty interests in the lands covered by 
it, which assignments were duly recorded, 
and thereafter transferred the permit to 
another who secured leases on the lands, 
the latter took the leases subject to the 
assignments, under the recording statute 
(sec. 6935, Rev. Codes), and the trial court 


in an action to quiet title to the leases 
therefore properly found that the holder 
of the permit and the leases took them- 
with knowledge of the assignments of the 
royalty interests. Aronow v. Bishop et al., 
107 M 318, 328, 86 P 2d 644. 

References 

Henderson v. City of Missoula et al., 
106 M 596, 602, 79 P 2d 547. 


CHAPTER 76, HOMESTEADS 


6968. Selection of homestead—quantity and value of land. Homesteads 
may be selected and claimed: 

1. Consisting of any quantity of land not exceeding three hundred and 
twenty (3820) acres used for agricultural purposes, and the dwelling-house 
thereon and its appurtenances, and not including in any town plot, city or 
village; or 

2. A quantity of land not exceeding in amount oné-fourth (44) of an 
acre, being within a town plot, city or village, and the dwelling-house there- 
on and its appurtenances. Such homestead, in either ease, shall not exceed 
in value the assessed value thereof, as appears on the assessment roll of 
the preceding year of the county in which the homestead selected and 
claimed is situate, in the sum of two thousand five hundred dollars ($2500.- 
00). Such assessed value shall be the basis of and conclusive in any pro- 
ceedines instituted affecting or relating to the value of such homestead. 
| As amended See. 1, Ch. 166, L. 1937. ] 

6969. “Head of family” defined. 


References 
Williams v. Sorenson et al, 106 M 122, 126, 75 P 2d 784. 


CHAPTER 77, WILLS—EXECUTION AND REVOCATION 
6974. Who may make a will. ; 


A person is ‘‘incompetent’’ to make a 
will when he, whether sane or insane, is 
by reason of immaturity, old age, disease, 
weakness of mind, or from any other 
cause, unable to understand what property 


6977. Who may take by will. 


Where a legacy or devise is left by will 
to a person who was dead at the time it 


he has, the objects of his bounty and what 
disposition he may be making of his prop- 
erty at the time. In re Cissel’s Estate, 
104 M 306, 314, 66 P 2d 779. 


was executed, it has generally been held, 
in the absence of statute to the contrary, 
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Ch. 78 


that the gift lapses even though the fact 
of such death was known to the testator; 
it has also been held that a legacy to the 
estate of a deceased person is void, since 


WILLS 


6980-7053 


an estate is not an entity or person cap- 
able of receiving the property willed. In 
tre‘ Doyle’s Estate, 107 M 64, 67, 80 P 2d 
374. 


6980. Written will, how to be executed. 


While section 6980, subd. 4, Revised 
Codes, makes the indispensable require- 
ment to a valid will that two attesting 
witnesses must sign it, the satisfactory 
testimony of one witness entitles the will 


to probate as against the objection of de- 
fective execution of the attestation clause 
(see sec. 10505). In re Bragg’s Estate, 106 
M 132, 139, 76 P 2d 57. 


CHAPTER 78, WILLS—INTERPRETATION 


7016. Testator’s intention to be carried out. 


References 


In re Yergy’s Estate, 106 M 505, 515, 79 P 2d 555. 
In re Doyle’s Estate, 107 M 64, 67, 80 P 2d 374. 


7017. Intention to be ascertained from will. | 


References 


In re Yergy’s Estate, 106 M 505, 511 et seq., 79 P 2d 555. 


7018. Rules of interpretation. 


References 


In re Yergy’s Estate, 106 M 505, 511 et seq. 79 P 2d 555. 
7022. When ambiguous or doubtful. 


References 


In re Yergy’s Hstate, 106 M505, 511, 79 P 2d 555. 


7023. Words taken in ordinary sense. 


References 


In re Yergy’s Estate, 106 M 505, 511, 79 P 2d 555. 


7024. Words to receive an operative construction. 


References 


In re Yergy’s Estate, 106 M 505, 511, 79 P 2d 555. 


7039. Mistakes and omissions. 

Testatrix left specific bequests to two 
sisters and two brothers living, to a great 
nephew, several great nieces, one niece and 
some old friends, and left the sum of $50 
to the estate of a deceased brother ‘‘as his 
share of my estate as heir or otherwise.’’ 
The residuary clause provided that after 
payment of the specific legacies ‘‘all the 
rest and remainder shall be divided be- 
tween my lawful heirs herein mentioned 
to share and share alike.’’ Children of 
the deceased brother claimed they were 
entitled to share in the residue. Held, 
that after considering such extrinsic facts 


7040. When devises and bequests 
The property of a testator, both real 
and personal, vests in the devisees and 


legatees at the moment of his death. In- 


found in the agreed statement of facts 
upon which the cause was tried and which 
the court may under section 7039, Revised 
Codes, consider in case of ambiguity in 
the will, the court is unable to determine 
who should have the $50 left to the 
estate of the deceased brother, and that 
the children of the deceased brother, not 
being mentioned in the will, are not en- 
titled to share in the residue of the estate, 
thus affirming the judgment of the trial 
court. In re Doyle’s Estate, 107 M 64, 68, 
80 P 2d 374. 


vest. 


re Olark’s Estate, 105 M 401, 412, 74 P 2d 
401. 


CHAPTER 79, WILLS—GENERAL PROVISIONS 


7053. Order of resort to estate for debts. 


References 


Erwin v. Mark et al., 105 M 361, 373, 73 P 2d 537. 
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7072-7101 SUCCESSION—WATER RIGHTS Ch. 80, 81 


CHAPTER 80, SUCCESSION 


7072. Intestate estate—to whom passes. 

Under section 7072, Revised Codes, title Gaines v. Van Demark, 106 M 1, 8 et seq., 
to real and personal property of an intes- 74 P 2d 454. 
tate passes by operation of law to, and References 
immediately upon his death vests in his In re Clark’s Estate, 105 M 401, 418, 74 
heirs, subject to the control of the dis- PP 2d 401. 
trict court for purposes of administration. 


CHAPTER 81, WATER RIGHTS—APPROPRIATION 


7093. Succession to and distribution of property. 

Where water seeping from irrigated Wills v. Morris et al., 100 M 514, 534, 50 
lands finds its way and is collected ina P 2d 862. 
drain ditch it is subject to appropriation. 


7095. Point of diversion may be changed—change of use. 

An appropriation of water may be made Sherlock et al. v. Greaves et al., 106 M 
for the purpose of sale or rental; but the 206, 221, 76 P 2d 87. 
appropriator may change the use, under References 
section 7095, Revised Codes, if subsequent Brennan et al. v. Jones et al, 101 M 
appropriators are not thereby injured, 550, 561, 565, 55 P 2d 697. 


7096. Water may be turned into natural channels and reclaimed. 
References 


State ex rel. Mungas v. District Court, 102 M 533, 539, 59 P 2d 71. 

7096.1.. Diversion of natural stream flow in lieu of stored water—when 
allowed. Any person, persons, association or corporation, owning or in 
possession of lands susceptible of irrigation from any stream, the waters of 
which are so diminished by prior appropriations that a sufficient amount 
of water for the irrigation of their lands cannot be obtained from the natural 
flow of the stream, who shall construct a reservoir, or shall purchase or 
lease water from a reservoir owned by the state water conservation board 
of the state of Montana, or another, or shall otherwise acquire an interest 
in such reservoir, or in water stored therein, which is so located’ that, 
because of natural or other obstacles the water impounded therein cannot 
be conducted to the lands which they desire to irrigate, may, provided the 
stored water can be discharged into the stream in such a manner that it 
can be used beneficially by prior appropriators, divert the natural flow of 
the stream for the irrigation of their lands in lieu of an equal amount of 
stored water, provided, however, that such exchange can be made without 
injury to said prior appropriators. [En. Sec. 1, Ch. 39, L. 1937.] 


7097. Return of surplus water to stream. 


References 
Sherlock et al. v. Greaves et al., 106 M 206, 221, 76 P 2d 87. 


7100. Notice of appropriation. 

The fixing of an arbitrary date of a such prima facie showing, however, being 
water appropriation in a decree adjudicat- rebuttal. Vidal v. Kinsler et al., 100 M 
ing water rights is not error, provided an® 592, 594, 51 P 2d 235. 
objecting claimant cannot show that his The record of notice of appropriation of 
right antedates the right of the one so water conforming to the provisions of 
arbitrarily fixed. A notice of the appro- section 7100, Revised Codes, and filed as 
priation of water giving the date on which provided therein, is prima facie evidence 
the appropriation was made is prima facie of its contents. Anderson v. Spear-Morgan 
evidence of the correctness of the date, Livestock Co., 107 M 18, 28, 79 P 2d 667. 


7101. Diligence in appropriating. 
References 
Anderson v. Spear-Morgan Livestock Co., 107 M 18, 29, 79 P 2d 667. 
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7102. Effect of failure. 


References 


WATER RIGHTS—APPROPRIATION 


7102-7135.1 


Vidal v. Kensler et al., 100 M 592, 594, 51 P 2d 235. 
Galahan et al. v. Lewis et al., 105 M 294, 299, 72 P 2d 1018. 


7103. Record of declaration. 


References 


Galahan et al. v. Lewis et al, 105 M 294, 299, 72 P 2d 1018. 


7104. Record prima facie evidence. 


Notices of appropriation of water not 
recorded within the time provided in the 
saving clause found in the original record- 
- ing act (laws of 1885, p. 131) while prima 
facie evidence of the extent of the ap- 
propriation made where the statute was 
complied with, are of no evidentiary value 
in proving the amount and date of an 


7105. Rights settled in one action. 


In a water right suit involving numerous 
parties every party is an antagonist of 
every party diverting water from the 
stream in controversy; hence where two or 
more parties are awarded a water right 
under the terms of the decree, each of 


appropriation in case of noncompliance. 
Galahan et al. v. Lewis et al., 105 M 294, 
299, 72 P 2d 1018. 

References 

Vidal v. Kensler et al., 100 M 592, 594, 
51 P 2d 235. 

Anderson v. Spear-Morgan Livestock Co., 
TOMES 28a 798 P 20661. 


them recovers a judgment against the 
other or others; such a judgment is di- 
visible into parts and therefore an appeal 
lies from a part thereof. Wills v. Morris 
et al., 100 M 504, 508, 50 P 2d 858. 


7113. Owners of water to sell surplus. 


While the -statute (sees. 7113-7116, Re- 
vised Codes) gives the right to one who 
desires water from an appropriator who 
has a surplus and is entitled to sell it, 
to demand delivery thereof and institute 
suit to compel delivery if refused, he may 
do so only upon payment or a tender of 
the usual or customary rates per inch. 
Sherlock et al. v. Greaves et al., 106 M 
206, 219, 76 P 2d 87. 

Id, Where the owners of a water right 
had for many years permitted the inhab- 
itants of a town to tap their near-by ditch 
for domestic uses for a consideration con- 
sisting in some instances of services about 


the ditch and in others of rental money, 
thus presumably acting under sections 
7113-7116, Revised Codes, in force since 
1877, requiring appropriators of water 
having the right to sell surplus water to 
furnish such surplus to those in need of 
it upon tender of the customary rates per 
inch, and then sought to enjoin such fur- 
ther use, held that while the course pursued 
had clothed such use with a public inter- 
est, the defendant users were not entitled 
to injunctive relief in the absence of proof. 
that they had tendered to the ditch owners 
the customary rates as required by the 
statute. 


7115. Enforcement of right to surplus. 


References 


Sherlock et al. v. Greaves et al., 106 M 206, 219, 76 P 2d 87. 


7116. Purchaser cannot Sell. 
References 


Sherlock et al. v. Greaves et al., 106 M 206, 219, 76 P 2d 87. 
7128. Effect of decree upon subsequent appropriations. 


In a contempt proceeding for violation 
of a decree adjudicating the waters of a 
stream by the successor in interest of one 
made a party defendant by order of court 
in the water right suit, and against whom 
default had been entered, the judgment- 
roll in such suit was admissible in evi- 


7135:1; 


dence, as against the contention that un- 
der section 7128, Revised Codes, it was 
inadmissible, such section being inappli- 
eable under the facts of the case. State ex 
rel. Delmoe v. District Court, 100 M 131, 
138, 46 P 2d 39. 


Reciprocal water appropriation provisions between Montana and 


Wyoming. Appropriations of water for beneficial use in the state of Mon- 
tana may be made, by the state of Wyoming to which it is desired to divert 
such water, when and only after such state shall have enacted legislation 
eenerally similar in purport to the provisions of this act, whereby water 
may be appropriated within the state of Wyoming for use within the state 
of Montana. Such appropriations shall be valid only when the state water 
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7136 WATER COMMISSIONERS Ch. 82 


conservation board shall have issued a certificate of appropriation that the 
waters appropriated have been or will be used for a beneficial purpose as 
set forth in the certificate; such certificate shall be filed with and be made 
a part of such appropriation of water. The state water conservation board 
is empowered and authorized by and through the state engineer or other 
authorized agent to cooperate with the state engineer of the state of Wyo- 
ming, in the determination, supervision and control of all water and water 
appropriations on all interstate streams; and to these ends the state water 
conservation board, by and with the consent of the governor may enter into 
the necessary agreements with the state engineer or other agency in control 
of such subject, to carry out the purposes of this act; provided, that such 
agreements are not in conflict with the provisions of the reclamation or 
irrigation law now in force in this state; provided further that such au- 
thority shall not be exercised by the state water conservation board or the 
state engineer until after the state of, Wyoming has passed a law granting 
like authority to that herein granted. [Hn. See. 1, Ch. 64, L. 1937.] 


CHAPTER 82, WATER COMMISSIONERS—DETERMINATION 
OF JOIN RIGHTS 


7136. Appointment of water commissioners. Whenever the rights of 
persons to use the waters of any stream, ditch or extension of ditch, water 
course, spring, lake, reservoir, or other source of supply have been deter- 
mined by a decree or decrees of a court of competent jurisdiction, it shall 
be the duty of the judge of the district court having jurisdiction of the 
subject matter, upon the application of the owners of at least fifteen per 
cent of the water rights affected by the decree or decrees, in the exercise 
of his discretion, to appoint one or more commissioners, who shall have 
authority to admeasure and distribute to the parties bound by the decree 
or decrees the waters to which they are entitled, according to their rights 
as fixed by such decree or decrees. 

The state water conservation board or any person or corporation operating 
under contract with said board, or any other owner of stored waters may 
petition the court to have such stored waters distributed by the water 
commissioners appointed by said’ court. The court may thereupon make an 
order requiring the commissioner or commissioners appointed by the court 
to distribute such stored water when and as released to water users entitled 
to the use thereof. 

Upon the issuance of such order the water commissioner or commissioners 
shall have authority and it is hereby made his or their duty to admeasure 
and distribute to the users thereof as their interests may appear and be 
required, the stored and supplemental waters stored and as released by 
the state water conservation board under provisions of the state water 
conservation act, chapter 35, Revised Codes of Montana, 1935 to be diverted 
into and through said streams, ditch or extension of ditch, water course, 
spring, lake, reservoir, or other soutce of supply in the same manner and 
under the same rules and regulations as decreed water rights are admeasured 
and distributed, and such water commissioner or commissioners and the 
owners and users of such stored and supplemental waters shall be bound 
by and be subject to the provisions of chapter 82, civil code, Revised Codes, 
1935, and all acts amen qeaunys thereof and supplemental thereto: provided 
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Ch. 82 WATER COMMISSIONERS 7140-7150 
that the admeasurements and distribution of such stored and supplemental 
waters shall in no way interfere with decreed water rights. The purpose 
of this act is to provide a uniform, equitable and economical distribution of 
adjudicated, stored and supplemental waters. 

At the time of the appointment of such water commissioner or commis- 
sioners the district court shall fix their compensation, and the owners and 
users of decreed, stored and supplemental waters shall pay their propor- 
tionate share of such fees and compensation. [En. Sec. 1, Ch. 187, L. 1939. | 


A water commissioner appointed under to adjudicate the water rights on the 
the provisions of sections 7136 et seq., whole watershed system, and the court 
Revised Codes, whose principal duty it is which first acquired jurisdiction retained 
to admeasure water according to the it for the purpose of disposing of the 
rights fixed by court decree, does not whole controversy, no court of co-ordinate 
possess complete and exclusive jurisdiction power being at liberty to interfere with 
to control the stream, regardless of wheth- its action. State v. District Court et al., 
er all rights are adjudicated thereby; nor 107 M 203, 206 et seq., 82 P 2d 779. 
may the district court in a contempt pro- Id. The provision of section 7136, Re- 
ceeding, summary in its nature, decide vised Codes, making it the duty of the 
that the contemnor, claiming a right in district court ‘‘having jurisdiction of the 
a stream otherwise adjudicated, has no subject-matter’’ to appoint one or more 
right; this may only be done by an water commissioners on proper application, 
appropriate action after due notice and in such a case as the above means the 
hearing. State ex rel. Reeder v. District court has acquired jurisdiction to adjudi- 
Court et al, 100 M 376, 381, 47 P 2d 653. cate the water rights; the appointment of 

Where a river and its tributaries flowed a water commissioner to distribute the 
in three counties, the district court of waters of a stream constituting merely a 
any one of such counties had jurisdiction method for carrying the decree into effect. 


7140. Power of commissioners in distributing water—expenses. 

Where a landowner seeks to have water commissioner. State v. District Court et 
tights adjudicated to him, he takes those al., 107 M 203, 210, 82 P 2d 779. 
rights burdened with the conditions im- References 
posed by the legislature, one of which State ex rel. Reeder v. District Court 
is that he must share in the cost of en- et al., 100 M 376, 381, 47 P 2d 653. 
forcing the decree with the aid of a water 


7143. Further authority of commissioners—arrests. 

The fact that a water commissioner is a water right decree will not be heard to 
by statute (sec. 71438, Revised Codes) say that his arrest should have been 
vested with the same power of arrest as accomplished by some officer. State v. 
is a sheriff or constable (whose power is District Court et al., 107 M 203, 210 et 
confined to their county) does not militate  seq., 82 P 2d 779. 
against the holding above that the district References 
court of one county may appoint a com- State ex rel. Reeder v. District Court 
missioner in another county to which his et al., 100 M 376, 381, 47 P 2d 653. 
duties are wholly confined; one violating 


7145. Charges and expenses. 
References : 
State v. District Court et al., 107 M 203, 210, 82 P 2d 779. 


7147. Apportionment of fees and expenses. 
References 
State v. District Court et al., 107 M 203, 210, 82 P 2d 779. 


7148. Objections to expenses—re-taxation and adjustment. 
References 
State v. District Court et al., 107 M 203, 210, 82 P 2d 779. 
7149. Effect of order fixing fees and compensation—lessees—issuance of 


execution. 


References 
State v. District Court et al., 107 M 203, 210, 82 P 2d 779. 


7150. Complaint by dissatisfied user—procedure on. 
References 
Brennan et al. v. Jones et al., 101 M 550, 557, 55 P 2d 697. 
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7166-7189.1 IRRIGATION DISTRICTS Ch. 84-86 


CHAPTER 84, IRRIGATION DISTRICTS—ORGANIZATION 


7166. Creation of irrigation districts—percentage of title holders re- 
quired—what constitutes evidence of title—report of state engineer—pay- 


ment of expenses. 


References 
Blaser v. Clinton Irr. Dist. et al., 100 M 459, 461, 53 PP 2d 1147, 
Toole County Irr. Dist. v. State et al., 104 M 420, 429, 67 P 2d 989. 


7167. Petition for organization. 


References 
State v. District Court et al, 107 M 203, 211, 82 P 2d 779. 


7169. Hearing on petition and appointment of commissioners. 
References ; 
Blaser v. Clinton Irr. Dist. et al., 100 M 459, 461, 53 P 2d 1141. 
State v. Stillwater County et al., 104 M 387, 392, 66 P 2d 788. 
State v. District Court et al, 107 M 203, 211, 82 P20. 779, 
7170. Qualifications of commissioners and term of office—official bond. 
References 
State v. District Court et al. 107 M 203, 211, 82 P 2d 779. 
7171. Organization of board of commissioners—officers—compensation. 
—office of board to be designated. 


References 
State v. District Court et al, 107 M 2038, 211, 82 P 2d 779. 


7172. Meetings of the board. 
References 
State v. District Court et al., 107 M 203, 211, 82 P 2d 779. 


CHAPTER 85, IRRIGATION DISTRICTS—BOARD OF COMMISSION- 
ERS—POWERS, DUTIES AND ELECTIONS 


7174.1. Irrigation districts may proceed under bankruptcy act. The 
board of commissioners or directors of any irrigation district may, in the 
name and on behalf of such district, initiate and carry out proceedings for 
readjustment of the debts of such district, under chapter IX of the federal 
bankruptey act, or similar provisions of any past or future federal bank- 
ruptey act; and all such proceedings heretofore taken by any irrigation 
district or the officers thereof are hereby ratified and confirmed as valid 
acts of the district. [En. See. 1; Ch. 110, L. 1939. ] 


7174.2. Construction of statute. This statute is remedial in its nature 
and shall be liberally construed to effect its purpose, which is to permit 
irrigation districts to readjust their debts under federal bankruptcy acts. 
and to confer upon the board of commissioners or directors thereof every 
power necessary therefor or “Teasonably incidental thereto. [En. Sec. 2, 
Ch10, 1: 1939.] 


CHAPTER 86, IRRIGATION DISTRICTS—EXTENSION 


7189.1. Procedure to correct errors and omissions in orders or decrees. 
The district court shall retain jurisdiction of any petition presented to 
establish an irrigation district or to enlarge and increase its boundaries, 
or to exclude land therefrom, for the purpose of correcting any omissions, 
defects or errors in the proceedings of said court, and shall have power to 
correct, and if necessary to amend the order of the district court establish- 
ing the district or any order extending the boundaries thereof, or any order 
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excluding lands therefrom, including the description of lands included or 
intended to be ineluded in the district, or excluded therefrom or intended 
to be excluded, the boundaries of the divisions into which it is divided, and 
any other matter which shall be before the court on the application to 
create the district, or to enlarge or extend its boundaries, or to exclude lands 
therefrom, and shall have and is hereby granted power and authority on 
application ot the board of commissioners of the district, to correct and 
amend the terms of any order or judgment of said court so that the same 
shall conform to the provisions of the statute under the authority of which 
such order was made. The board of commissioners of any district may adopt 
a resolution directing its president and secretary to prepare, execute and 
file with the clerk of the district court a petition which shall set forth the 
following matters: 

(1) The name of the district and a reference to the order in which the 
defect, error or omission, errors in description of lands included or ex- 
eluded, or departure from the statute occurred; 

(2) <A statement of the defects, errors, omissions, irregularities, errors 
in description of lands included or excluded, or variance from the statutory 
requirements ; 

(3) <A prayer for an order correcting said defects, errors, omissions or 
irregularities. 

If the error, defect, omission, irregularity or variance is in the descrip- 
tion of any land or lands embraced in the district, the petition shall set 
forth the correct description of said lands, the names of the holders of title, 
or evidence of title thereto, ascertained in the manner provided in section 
7166 of this code; and if any holder is a non-resident of the county or coun- 
ties in which the district les, the post office address of such non-resident 
owner if known. Upon the filing of said petition, the court shall direct 
notice of the hearing thereof to be given in such manner as, shall be deemed 
necessary to protect the rights and interests of the parties, and after a hear- 
ing of any parties intervening, shall enter an order corrécting the said 
defects, errors, omissions, or irregularities; provided, however, that if the 
defects, errors, omissions or irregularities are in the description of the 
lands embraced in the district, the district court or judge shall direct the 
elerk of said court to publish, at least once a week for two successive 
calendar weeks, in some newspaper published in said county where said 
petition is filed, a copy of said petition, together with a notice stating the 
time and place by said district court fixed, when and where a hearing on 
said petition will be had, and, if any portion of the lands within said dis- 
trict hes within any other county or counties said petition and notice shall 
be published as above provided in a newspaper published in each such other 
county. If there be no newspaper published in such county, such petition 
and notice may be published in an adjoining county. The first publication 
of said petition and notice shall be not less than thirty days prior to the 
time mentioned in said notice for said hearing. If any holder of title or 
evidence of title to lands within the district is a non-resident of the county 
or counties in which: the district lies, the clerk of said court shall, within 
three days after the first publication aforesaid, mail a copy of said petition 
and notice to each such non-resident, whose post office address is stated 
in said petition. The certificate of the clerk of the district court, under 
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the seal of the court, as to the facts of the publishing and mailing of said 
petition and notice, affixed to a copy of said notice, shall be sufficient 
evidence of such facts. 

At the time specified in the notice the district court, in which the petition 
aforesaid is filed, shall hear the petition but may adjourn such hearing 
from time to time, and may continue the hearing for want of sufficient 
notice or other good cause. The court, upon application of the petitioners 
or any person or persons interested, shall permit the petition to be amended 
and may order further or additional notice to be given. Upon such hear- 
ing, all persons interested may appear and contest the application for the 
order prayed for in the petition, and the contestants and petitioners may 
offer any competent evidence pertinent to the prayer of the petition. 

The court may make such changes in the description of the lands em-. 
braced within the limits of the district, as may be deemed advisable, or as 
fact, right and justice may require, but shall not exclude from the district 
any lands described as a part of said district in the order creating it, after 
the district has issued bonds or entered into a contract with the United 
States under section 7174 of this code; (provided, however, that such lands 
may be excluded from a district which has entered into a contract with the 
United States under said section, provided the secretary of the interior shall 
give his consent to such exclusion). 

If, on final hearing, it is found by the court that the petition does not 
substantially comply with the foregoing requirements of this section, or that 
the facts therein stated-are not sustained by the evidence, then the court 
shall dismiss the petition at the cost of the petitioners, and shall make and 
enter an order to that effect, but if it is found that said petition substant- 
ially complies with said requirements, and that the facts therein stated are 
sustained by the evidence, the court shall make and enter an order in ac- 
cordance with the prayers of the petition. — 

All orders and findings of the district court, made under the provisions 
of this section, shall be conclusive upon all owners of lands within the 
district, and shall be fina! unless appealed from to the supreme court within 
sixty days from the date of entry of such order. A copy of such order, 
duly certified to by the clerk of said court, shall be filed for record within 
thirty days after such order is made and entered with the county clerk and 
recorder of the county wherein the lands included within such district are 
situated; provided, however, that there shall be omitted from such copy 
lands not situated in the county in which such copy is filed [As amended 
eee Cn. lo; ta. L037 . 


CHAPTER 88, IRRIGATION DISTRICTS—RIGHTS OF WAY—USE 
AND APPORTIONMENT OF WATER 


7207.5. Power of commissioners to install and assess cost of distributing 
or measuring devices. 

References 

State v. District Court et al., 107 M 203, 211, 82 P 2d 779. 


CHAPTER 89, IRRIGATION DISTRICTS--BONDS 


7210. Petition for bonds and action thereon. 


Held, that a decree _confirming bond the bonds to be issued thereunder and the 
proceedings had by an irrigation district, special tax to be levied, rendered under 
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Ch. 90, 93 TAXES AND ASSESSMENTS—MISCELLANEOUS 7211-7263.1 


authority of sections 7210 and 7211 Re- tiff having failed to appeal from the 
vised Codes, the court having jurisdiction decree of confirmation, it is conclusive, 
of the subject matter and parties, from and under section 7211 ‘‘can never be 
which decree no appeal was taken, could called into question in any court in the 
not be set aside in an independent equit- state,’’?’ Midland Dev. Co. v. Cove Irr. 
able action on the ground that, conceding Dist. et al., 102 M 479, 480 et seq., 58'°P 
that the court had jurisdiction, it exceed- 2d 1001. 

ed its power in deciding that the tax levy References 

confirmed by the decree was authorized Toole County Irr. Dist. v. State et al., 
by section 7210; held, further, that plain- 104 M 420, 429, 67 P 2d 989. 


7211. Confirmation by district court. 

Held, that a decree confirming bond exceeded its power in deciding that the 
proceedings had by an irrigation district, tax levy confirmed by the decree was 
the bonds to be issued thereunder and authorized by section 7210; held, further, 
the special tax to be levied, rendered that plaintiff having failed to appeal from 
under authority of sections 7210 and 7211 the decree of confirmation, it is conclus- 
Revised Codes, the court having juris- ive, and under section 7211 ‘‘can never be 
diction of the subject matter and parties, called into question in any court in the 
from which decree no appeal was taken,  state’’. Midland Dev. Co. v. Cove Irr. 
could not be set aside in an independent Dist. et al, 102 M 479, 480 et seq., 58 P 
equitable action on the ground that, con- 2d 1001. 
ceding that the court had jurisdiction, it 


72138. Liens of bonds. 

References 

Toole County Irr. Dist. v. State et al., 104 M 420, 430 et seq., 67 P 2d 989. 
7231.1. Limitation of actions attacking decrees—validation of districts 


and district acts. 


References 
Toole County Irr. Dist. v. State et al., 104 M 420, 429, 67 P 2d 989. 


CHAPTER 90, IRRIGATION DISTRICTS—TAXES AND ASSESSMENTS 


7232. Tax or assessment to pay bonds and interest. 
References 
Toole County Irr. Dist. v. State et al., 104 M 420, 431 et seq., 67 P 2d 989. 
7235. Annual tax levy—apportionment when tracts divided. 
References 
Toole County Irr. Dist. v. State et al., 104 M 420, 431, 67 P 2d 989. 
State ex rel. DeKalb v. Ferrell, 105 M 218, 221, 70 P 2d 290. 
7239. County treasurer as custodian of district funds. : 
The county treasurer is by law (sec. treasurer, i. e., the relation of debtor and 
7239, Revised Codes) made the custodian creditor is created between the county and 
of the funds of any irrigation district the the district. State v. Stillwater County 
office of which is located in the county; et al. 104 M 387, 392, 66 P 2d 788. 
on deposit of such funds with him they References 
become county funds for which the dis- State ex rel. DeKalb v.. Ferrell, 105 M 
trict has a credit on the books of the 219, 221, 70 P 2d 290. 
7240.1. County commissioners to levy irrigation taxes and assessments, 


when. 

Where commissioners of an irrigation missioners has the power to levy such 
district fail to levy assessments within assessments, under section 7240.1, Revised 
the time provided by law, for the purposes Codes. State v. Stillwater County et al., 
of the district, the board of county com- 104 M 387, 394, 66 P 2d 788. 


7249. Liability of county treasurers. 
References 
State ex rel. DeKalb vy. Ferrell, 105 M 218, 221, 70 P 2d 290. 


CHAPTER 93, IRRIGATION DISTRICTS—APPEALS AND 
MISCELLANEOUS PROVISIONS 


7263.1. Power of irrigation districts to convey property to water con- 
servation board. That in addition to all other powers heretofore granted 
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any irrigation district, existing under the laws of Montana, for the purpose 
of securing financial aid in any form from the state water conservation 
board, shall be authorized and empowered to convey, assign, transfer and 
set over to the said state water conservation board all or any part of its 
property, including all water rights, rights of way, and easements for 
reservoirs, reservoir sites, canals, ditches, laterals, and headgates, as may 
be required by the said board as a condition to furnishing such financial 
aid or assistance. [Hn. See. 1, Ch. 191, L. 1937.] 


7263.2. Power of district on ceasing to operate. If any irrigation dis- 
trict has ceased operation, such district prior to its dissolution shall be 
authorized and empowered to convey, assign, transfer and set over to any 
person or association of persons all or any part of its said property enum- 
erated in section 7263.1, for the purpose of irrigating and reclaiming any 
or all other land which can be served and irrigated therefrom. [En. Sec. 
eerie fie). 19ST. 


CHAPTER 94, DRAINAGE DISTRICTS 


7265. Petition for creation drainage district—contents. 
Held, in an action by a drainage dis- 169, laws of 1929, was broad enough to 


trict created in 1921 under the provisions 
of sections 7265 to 7364, Revised Codes, to 
recover assessments made against a county 
for benefits accruing to its highways from 
its drainage system, that the act, as it 
existed prior to amendment by chapter 


7307. Report as to assessments. 
References 


authorize such assessments, as against the 
contention that the county could not be 
held for costs of construction and main- 
tenance unless it owned lands in the dis- 
trict. State v. Board of County Commrs. 
et al, 100 M 581, 51 P 2d 635. ; 


State v. Board of County Commrs. et al., 100 M 581, 586, 51 P 2d 685. 
7310. Report as to special benefits to corporations. 


References 


State v. Board of County Commrs. et al., 100 M 581, 585, 51 P 2d 635. 
7322. Judgment on dismissal of proceedings. | 


References 


state ex rel. Young et' al. v; District Court et al., 102 M 487, 493, 58 P 2d 1243. 


7331. 


References 


Rules of law applicable to collection of taxes. 


State v. Board of County Commrs. et. al., 100 M 581, 587, 51 P 2d 635. 
7332. Assessments against certain corporations—when payable. 


References 


State v. Board of County Commrs. et al., 100 M581, 587, 51 P 2d 635. 
1357. Assessments to have effect of judgment—how collected. 


Under section 7357, Revised Codes, as- 
sessments made by a drainage district for 
construction, maintenance, ete. of the 
improvement become judgments when con- 
firmed by the district court, and when 
they are levied against a county for bene- 
fits accruing to its highways they are 


liquidated claims which do not require 
audit by the board of county commis- 
sioners; in their payment, however, the 
provisions of the budget law must be 
observed. State v. Board of County 
Commrs. et al., 100 M 581, 587 et seq., 
51 P 2d 635. 


7364.7-7364.29. [Repealed Sec. 32, Ch. 208, L. 1939.] 


CHAPTER 94-A, GRASS CONSERVATION ACT 


7364.30. Title of act—purpose. 
servation act”. 


This act may be cited as the “grass con- 
Its purpose is to provide for the conservation, protection, 


Ch. 94-A GRASS CONSERVATION ACT 7364.31 


restoration, and proper utilization of grass, forage and range resources of 
the state of Montana, to provide for the incorporation of cooperative non- 
profit grazing districts, to provide a means of cooperation with the secre- 
tary of the interior as provided in the federal act known as the Taylor 
erazing act and any other governmental agency or department having 
jurisdiction over lands belonging to the United States or other state or . 
federal agency as well as agencies having jurisdiction over federal lands, 
to permit the setting up of a form of grazing administration which will 
aid in the unification or control of all grazing lands within the state where 
the ownership is diverse and the lands intermingled and to provide for the 
stabilization of the livestock industry and the protection of dependent 
commensurate ranch properties as defined herein. This act provides a state 
erass conservation commission to assist in carrying out the purposes of this 
act, to act in an advisory capacity with the state land board and county 
commissioners, and to supervise and coordinate the formation and opera- 
tion of districts which may be incorporated under this act. [En. See. 1, 
Ch. 208, L. 1939. | 


7364.31. Definitions. The following words and phrases used in this act 
shall take the following interpretations : 

1. “The commission” means “the Montana grass conservation commis- 
sion”’. 

2. “State district” means a non-profit cooperative organization incor- 
porated under the provisions of this act and its board of directors. “State 
- district” also includes all lands, owned or controlled by the state district or 
its members. 

3. “Range” is the land within a grazing district upon which grazing per- 
mits are granted to maintain livestock through the established grazing 
period. 

4. “Permits” are evidence of grazing privileges granted by state districts. 

5. A “orazing preference” is a right to obtain a grazing permit from a 
state district. It is attached to dependent commensurate property except 
as provided in this act. 

6. “Secretary” means the state secretary to the state grass conservation 
commission appointed under this act. 

7. “Person” means natural person or persons, unincorporated associa: 
tions, partnerships, corporations and governmental departments or agencies. 

8. “Commensurate property” means land privately owned or controlled 
which is not range as herein defined. 

9. “Dependent commensurate property” is commensurate property which 
requires the use of range in connection with it to maintain its proper use, 
and which produces or whose owner furnishes as part of his past customary 
practice the proper feed necessary to maintain livestock during the time 
other than the established grazing period on the range, and which has been 
used in connection with the range for a period of any three years or for 
any two consecutive years in the five-year period immediately preceding 
June 28, 1934. 

10. i Animal unit”? means one cow, one horse, or five sheep, six months 
old or over. 

““ “Assessment” means a special levy imposed on permittee members 
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# 


by the state district to raise funds for specific purposes as provided in 
paragraph 6, section 7364.41. “Assessment” does not include fees. 

12. All other words used herein shall receive the usual and ordinary 
interpretation. [En. Sec. 2, Ch. 208, L. 1939.] 


7364.32. Grass conservation commission — appointment — vacancies. 
There is hereby created the Montana grass conservation commission of 
the state of Montana which commission shall be composed of five members 
with the powers and duties specified in this act. Such members shall be 
appointed by the governor of the state and approved by the sénate, for 
four-year terms or until their successors are appointed and qualified; pro- 
vided, however, three members of the first five appointed after the passage 
and approval of this act shall serve for terms as follows: One for a one- 
vear term and one for a two-year term and one for a three-year term; at 
the expiration of these terms all subsequent appointments except those 
filline vacancies in unexpired terms, shall be for four years. All regular 
terms of such members shall begin upon April first. The governor, giving. 
full consideration to representation to large and small operators, shall ap- 
point one representative member and livestock operator who is either an 
officer or a director of an organized state grazing district, from each of 
the following groups: 

(1) One member from the Montana Stockgrowers association ; 

(2) One member from the Montana Woolgrowers association ; 

(3) One member from the County Commissioners association ; 

(4) One member from one of the cooperative state grazing districts, and 
the fifth (5th) member to be a person representing the general public 
familiar with the livestock industry. If a vacancy occurs on the commis- 
sion the governor shall, within thirty days, fill such vacaney for the unex- 
pired term from the group from which said vacaney shall occur. Expired 
terms shall be filled by appointment from the group to which the retiring 
member belonged. [En. Sec. 3, Ch. 208, L. 1939. ] 


.7364.338. Meetings—quorum—business. The members of the commission 
shall meet annually at the state capitol on the third Monday in June at 
which meeting the commission shall select its officers who shall serve during 
the ensuing year, and may hold special meetings at such time and place 
as may be necessary, said meetings to be called by the chairman, or by a 
majority of the commission, upon at least five days notice to each com- . 
missioner and to the secretary, and to be held at the time and place specified 
in the call for the same. A majority of the members of the commission shall 
constitute a quorum for the transaction of any business which may come 
before it. The said commission shall keep a record of all business trans-. 
acted by it. The chairman and the secretary of the commission shall sign 
all orders, minutes, or other documents of the commission. [En. See. 4, Ch. 
208, L. 19389. ] 


1364.34. Secretary—salary—duties. The commission shall select and 
appoint a secretary at a salary of not to exceed two hundred and fifty 
dollars ($250.00) per month. The secretary shall be the executive officer 
of the commission and shall be controlled and directed by the rules and 
regulations established by the commission from time to time and applicable 
to the duties of his office. The commission shall fix the salary of the secre- 
tary. [En. Sec. 5, Ch. 208, L. 1939.) 
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7364.35. Expenses of members—payment of claims. The members of 
the commission shall receive no compensation for their services but shall 
be allowed their actual expenses while attending meetings, such expenses 
to be audited, allowed and paid as herein provided. 

The commission shal] audit all claims, accounts, or bills for expenses or 
expenditures incurred by it, by its employees. If the commission approves 
them, they shall be certified to the board of examiners of the state of Mon- 
tana. When approved by such board, said claims, accounts, or bills, shall 
be transmitted to the state auditor who shall thereupon draw a warrant 
upon the state grass conservation fund in payment thereof; provided that 
the board may by resolution authorize the secretary to audit and certify 
all expenses, salaries, and expense accounts of the commission, or its em- 
ployees, and such audit shall be made a part of the commissioners’ report 
to the governor, a copy of which shall be sent to all state districts coming 
under the provisions of this act. [En. Sec. 6, Ch. 208, L. 1939.] 


7364.36. Powers of the commission. The Montana grass conservation 
commission shall have the powers enumerated by the act, and shall have 
such other and further powers as shall be necessary and incidental to fully 
carry out such enumerated powers, and shall also have such other and 
further powers as shall be necessary and incidental to fully carry out the 
purpose and intent of this act. The powers of the Montana grass conserva- 
tion commission shal] include the power: 

1. To prepare and standardize various forms to be used by the state 
districts. To supervise or regulate the organization and operation of all 
state districts incorporated under this act, or grazing associations incor- 
porated under chapter 66, laws of 1933, or chapter 195, laws of 1935, in 
accordance with the provisions of this act. To require any grazing associa- 
tion claiming to be incorporated under chapter 66, laws of 1933, or chapter 
195, laws of 1935, but which has not completed its internal organization 
or not functioning, to complete its organization under this act within a 
reasonable time. In default thereof the commission may declare the said 
association dissolved and same shall be thereupon dissolved. In the event 
that any state district or the directors of any state district shall fail to 
comply with an order of the commission, said commission may order a 
hearing thereon within the district or county and cite said directors of said 
district to appear before said board; and if upon said hearing it appears 
that said board members refuse to perform the duties of their office as 
herein defined and as set forth in the articles of incorporation and the 
by-laws of said association, or refused to comply with a lawful order of 
said commission, the members of said board of directors may be summarily 
removed from office, and thereupon said district shall elect new officers. 
During such period until such new election the commission shall have the 
authority to operate and manage the affairs of such state district or to 
delegate such authority to the secretary or other suitable person or persons. 
The expense of operating and managing the affairs of a non-complying state 
district shall be paid by such non-complying state district before it can be ° 
reinstated. ; . 

2. To issue citations directed to any person requiring his attendance 
before the commission, and to subpoena witnesses and pay such expenses 
as would be allowed in a court action. 
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3. To require any officer or director of a state district to submit any 
or all records of such state district: to the commission for the purpose of 
aiding any investigation conducted by or under the authority of the com- 
mission or the secretary. 

4. To delegate to the secretary or any one or more of its members the 
power and authority to hold hearings on any matters affecting the com- 
mission. The secretary or any such members so delegated shall make a full 
report of such hearings to the commission. 

5. To require state districts to furnish itemized financial reports an- 
nually. 

6. The commission shall have the power to hire or discharge employees 
and legal counsel; to fix their wages or salaries and to designate their 
duties, and may incur such other expenses as may be necessary for the 
proper performance of its duties and the exercise of its powers. 

7. To fully cooperate and enter into-agreements on behalf of a state 
district, with its consent, with any governmental subdivision, department, 
or agency, in order to promote the purposes of this act. [En. Sec. 7, Ch. 
2081s. 21939") 


7364.37. Appeals from decision of secretary and commission. Appeals 
may be taken from the decisions of the secretary, and the commission shall 
have jurisdiction to hear and decide all such appeals. An appeal from the 
decision by the secretary may be taken by filing a notice of appeal with 
the commission within sixty (60) days after the rendition of the decision 
by the secretary and notice thereof served upon the interested parties, or 
their attorneys, by registered mail by said secretary. The appeal to the 
commission shall be taken and review thereof had upon the record of the 
hearing conducted by the secretary and the decisions of said commission 
shall contain findings of fact which shall be conclusive except for the 
right to a judicial review as hereinafter provided. 

An appeal from the decision of said commission may be taken to the 
district court wherein a portion of lands in said district lies. An appeal 
to the district court may be taken by filing a notice of appeal with said 
district court within thirty (30) days after the rendition of the decision 
by said commission and notice thereof given to the interested parties, or 
their attorneys, by registered mail. Thereafter the said commission must 
file with the clerk of such district court a transcript of the record of the — 
hearing conducted by the secretary and of the decision of said commission. 
The appeal by the district court may be upon the record on file with said 
commission, or the district judge of said district may take additional evi- 
dence to supplement said record. [En. Sec. 8, Ch. 208, L. 1939. ] 


7364.38. Incorporating state districts. Whenever three or more persons 
who own or control commensurate property and are livestock operators 
within the.area proposed to be created into a state district, shall decide to 
incorporate a state district, they shall submit a statement in writing to 
the commission together with a plat showing the proposed boundaries of 
- the area. Such statement shall set forth the name of the proposed state 
district; the county or counties in which such proposed state district is 
located; and the names and addresses of all operators of land and livestock 
units within said area. The commission may then require any additional 
information it may deem necessary. On receipt of the said statement and 
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plat and such additional information, the commission shall fix the time and 
place of a hearing for approval within the district or county, which shall 
not be less than thirty days or more than sixty days after receipt of said 
statement. The persons deciding to incorporate said state grazing district 
shall then cause notice of said hearing to be given by publishing a notice 
prescribed by the commission once a week for two successive weeks, the 
first publication to be at least thirty days prior to the date of hearing, in 
a newspaper of general circulation in such area. The secretary, for and on 
behalf of the commission, shall hear evidence offered in support of, or in 
opposition to the creation of said state district, and shall make a full inquiry 
into the advisability of the creation thereof; the record taken upon the 
hearing, together with the report of the secretary, shall be submitted to the 
commission. If the creation of said state district shall appear feasible, 
beneficial and desirable to the majority of those who own or control more 
than fifty per cent of the lands to be included in such district the commis- 
sion may issue a certificate of approval. [Hn. Sec. 9, Ch. 208, L. 1939.] 


. 7364.39. Articles of incorporation—contents. Upon the issuance of the 
certificate of approval, three or more persons who own or control com- 
mensurate property and are livestock operators within or near the proposed 
state district may prepare articles of incorporation and file them in the 
office of the secretary of state without payment of any fees; said articles 
to be accompanied by the said certificate of approval and to be signed, 
sealed, and acknowledged. Such-articles as prescribed by the commission 
shall substantially state the following: 

1. The name of the state district, the last four words of which shall be 
“cooperative state grazing district”. 

2. The county or counties in which said state district is located, and 
the place where the principal office and business of the state district will 
be conducted. 

3. The membership fee for each member of the state district which shall 
not in any case be more than five dollars ($5.00). 

4. The term for which said staté district is incorporated, which shall not 
exceed forty years. 

5. The names and residences of the persons who subscribe together with 
a statement that each owns or controls commensurate property and is a 
livestock operator within the proposed state district. 

6. The powers of the state district, which must not be inconsistent with 
the provisions of this act. 

7. The officers of the state district, their principal duties, and the prin- 
cipal duties of the board of directors. 

8. The purpose for which the state district is incorporated. If the said 
articles substantially comply with the requirements herein set forth and 
are accompanied by the certificate of approval, the secretary of state shall 
issue to such state district a certificate of incorporation. All amendments 
to articles of incorporation shall also be filed by the secretary of state with- 
out charge. [En. See. 10, Ch. 208, L. 1939. ] 


7364.40. Filing of map or plat with county clerks. State grazing dis- 
tricts organized under this act shall, upon completion of their organization, 
file with the county clerk of each county in which their lands lie, a map or 
plat of the external boundaries of such state district so created and a copy 
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of their articles of incorporation. Whenever the boundaries of a state dis- 
trict shall be changed, and such change approved by the commission, the 
state district shall file with the county clerk or clerks a map or plat indi- 
eating such changed boundaries. Whenever the articles of incorporation 
shall be amended, such amendment shall be filed with said county clerk or 
elerks. It shall be the duty of any person herding or in control of any 
livestock in the approximate vicinity of any state districts to ascertain 
the boundary lines thereof. [En. Sec. 11, Ch. 208, L. 1939.] 


7364.41. Powers of state districts. Each state district organized under 
this act shall have the power: 

1. To purchase or market livestock and livestock products, to purchase . 
supplies and equipment. Such supplies may include among other things 
erass, grass seed, or forage, whether attached to and upon or severed from 
the land. 

2. To sue or be sued in its corporate name. 

3. To acquire forage producing lands by lease, purchase, cooperative’ 
agreements, or otherwise, either from the United States, the state of Mon- 
tana, county or counties in which said lands are located, or from private 
owners. All lands to which a state district may acquire title may be disposed 
of by exchange, sale or otherwise. 

4. To manage and control the use of its range. This power shall include 
the right to determine the size of preferences and permit according to a 
fixed method which shall be stated in the by-laws and which shall take 
into consideration the rating of dependent commensurate property and the 
carrying capacity of the range, and may be subject to reservations, regu- 
lations and limitations under the terms of agreements between the state 
district and any agency of the United States. It shall also include the 
power to allot range to members or non-members, and to decrease or increase 
the size of permits if the range carrying capacity changes. 

5. To acquire or construct fences, reservoirs, or other facilities for the 
eare of livestock, and to lease or purchase lands for such purposes. 

6. To fix and determine the amount’ of grazing fees to be imposed on 
members or non-members for the purpose of paying leases, and operating 
expenses. To fix and determine assessments and the amount thereof, to be 
made on members on an animal unit basis for the purpose of acquiring 
lands by purchase, or for the purpose of constructing improvements in said — 
state district. 

7. To specify the breed, quality, and number of male breeding animals 
which each member must furnish when stock is grazing in common in the 
state district. 

8. To employ and discharge employees, riders, and other persons neces- 
sary to properly manage the state district. 

9. To set up and maintain a reasonable reserve fund. 

10. To borrow money, and if necessary mortgage the physical assets of 
a state district to provide for operation and development, provided that at 
least eighty per cent of the permittee members of the state district consent 
in writing to such borrowing and such borrowing has been approved by the 
state grass conservation board; provided however, that nothing herein con- 
tained shall be implied as conferring power upon any state district to mort- 
gage the property of the individual members of the district. 
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11. To change the boundaries of a district, to merge with another state 
district organized under this act, or to sub- disade, 

(a) No such merger shall be made unless consented to by a miagarity 
of the members of each merging state district, and approved by the com- 
mission. 

(b) And no sub-division shall be made unless consented to by a majority 
of the members in the affected area and approved by the commission. 

12. To regulate the driving of stock over, across, into, or through the 
range, and to collect fees therefor. To impose sanitary provisions, regu- 
lations and practices. 

13. To undertake reseeding and other approved conservation and im- 
provement practices of depleted range areas or abandon farm lands and 
enter into cooperative agreements with the federal government or an agency 
thereof or any other party or parties for such reseeding or conservation 
and improvement practices. 

14. To do and perform any and all other acts in conformity with the 
provisions of this act, or incidental or necessary for the purpose of carrying 
out the full purpose and intent of this act. [En. See. 12, Ch. 208, L. 1939.] 


7364.42. Powers of directors. The directors of the state district shall 
manage and exercise the powers of such state district subject to its by-laws 
and to the regulation of the commission as provided in this act. [En. See. 
13, Ch. 208, L. 1939.] 


7364.43. Membership in district—limitations. Membership in the dis- 
trict is limited to persons, partnerships, corporations and associations en- 
gaged in the livestock business who own or lease forage producing lands 
-within or near the district except that the agent of any person, association, 
partnership or corporation entitled to membership in the district, may be- 
come a member in place of his principal. If any agent becomes a member 
his qualifications for membership and his obligations to and the privileges 
in the district shall be measured by those his principal would have had if 
he had elected to become a member. No agent and his prineipal shall both 
be members of the district unless such agent has individual qualifications 
for membership which are separable from and independent of those of his 
principal. Permittee members only shall be entitled to vote on all issues 
submitted to a vote of the members. No such member shall have more 
than one vote. Voting by proxy shall not be permitted. All members who 
possessed preferential grazing permits during the preceding grazing season 
or who possess such a permit at the time of voting shall be designated as 
permittee members. 

When any member shall dispose of a part of the lands or leases owned 
by him so that another shall become the owner of such lands or leases and 
acquire right to membership, then the rights and interests involved shall 
be determined by the directors of the state district with the approval of 
the commission. [En. Sec. 14, Ch. 208, L. 1939. | 


7364.44. By-laws of state districts. Each state district incorporated un- 
der this act shall within sixty (60) days after its incorporation adopt by- 
laws approved by the commission. Such by-laws may be amended or revised 
with the approval of the commission. [En. See. 15, Ch. 208, L. 1939.] 
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7364.45. State lands within boundaries must be leased by grazing dis- 
tricts. Any state land situated within the boundaries of any grazing district 
created by this act, not otherwise disposed of by the state board of land 
commissioners, must be leased by such grazing district at a reasonable 
rental, when offered for lease to the officers of such grazing district by 
the state board of land commissioners ; provided, however, that the officers 
of such grazing district may appear or submit evidence in writing before 
the state board of land commissioners and show reason and cause for a 
change in such rental. If such cause there be, the state board of land 
commissioners may cause a reappraisal of the land in question. It shall 
be the duty of the grass conservation commission to require that all state 
districts comply with this section. [En. See. 16, Ch. 208, L. 1939. | 


7364.46. Advisory capacity of commission. The Montana grass conser- 
vation commission may act in an advisory capacity to the state board of 
land commissioners and board of county commissioners for the purpose of 
working out uniform plans for the use of lands lying within or without 
the boundaries of grazing districts, in conformity with recognized conser- 
vation and stabilization policies. [En. Sec. 17, Ch. 208, L. 1939.| 


7364.47. Existing associations to conform to act. All grazing associa- 
tions incorporated under chapter 66, laws of 1933, of chapter 195, laws of 
1935, shall within six months amend their articles of incorporation and 
their by-laws to conform with the provisions of this act. Any district 
organized hereunder or any district or grazing association organized under 
prior laws as described in this section may amend its articles of incorpora- 
tion by a two-thirds vote of all members present at any regular or special 
meeting of its members and the approval of the commission; the only notice 
of such meeting which is necessary is the notice of meetings of members as 
required by the by-laws of such district or association. Such amended 
articles of incorporation and by-laws shall be submitted to the commission 
for approval. Upon approval, the commission shall issue its certificates of 
approval. Such amended articles of incorporation shall be filed by the 
secretary of state without charge, but shall not be filed unless accompanied 
by such certificate of approval. Upon the filing of such amended articles 
with the secretary of state and the proper county clerk or clerks, such asso- 
ciation or district shall possess the same powers and shall be subject to the. 
same obligations as if incorporated under this act. Any association refusing 
to comply with the provisions of this section or failing to so comply within 
the time provided in this section may be dissolved by an order of the 
commission. |En. Sec. 18, Ch. 208, L. 1939. ] 


7364.48. Excluding Mizpah Pumpkin Creek district. No territory in- 
eluded within the Mizpah Pumpkin Creek grazing district shall be included 
within a state district unless such Mizpah Pumpkin Creek grazing district 
shall approve and recommend an application to such state grazing district 
for the inclusion of such territory. [En. See. 19, Ch. 208, L. 1939.] 


7364.49. Distributing grazing preferences. When a state district is or- 
gvanized, grazing preferences shall be distributed in the following manner: 
Any member of a state district owning or controlling dependent commen- 
surate property as heretofore defined may be given a grazing preference. 
If the carrying capacity of the range exceeds the reasonable needs of 
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members owning or controllmg dependent commensurate property, mem- 
bers owning or controlling commensurate property shall have the prefer- 
ence. If the carrying capacity of the range exceeds the reasonable needs 
of members owning or controlling dependent commensurate property or 
commensurate property, temporary grazing permits may be issued to non- 
members, preferring those that have used the range for any three or any 
two consecutive years in the five-year period immediately preceding June 
28, 1934. Such temporary permits shall be merely privileges granted from 
year to year and their possession shall not establish a preference. [ En. 
See. 20, Ch. 208, L. 1939. ] 


7364.50. Applications for grazing preferences. Any person entitled to 
erazing preferences within any state grazing district based on dependent 
commensurate property or commensurate property must make application 
one year after the passage of this act to qualify for said preference; or, in 
the case of state districts hereafter organized, must make application within 
one vear after said district shall have been organized to qualify for said 
preference. [En. Sec. 21, Ch. 208, L. 1939. ] 


7364.51. Preferences appurtenant — revocation. Grazing preferences 
shall run with and be appurtenant to, the dependent commensurate prop- 
erty upon which they are based. They shall not be subject to devise, bequest, 
attachment, execution, lease, sale, exchange, transfer, pledge, mortgage, or 
other process, or transaction, except as provided in this section or in the 
by-laws of a state district. 

When the land to which a preference is attached shall change its control 
or ownership such preference shall change with the land, provided, that 
the person to which such control or ownership changes shall secure a non- 
use permit or shall pay the usual grazing fees. If such person fails to 
secure such non-use permit or refuses to pay such grazing fees, the prefer- 
ences may be revoked by the state district. If any person controls but 
does not own land and does not secure a non-use permit and refuses to pay 
erazing fees, the state district shall notify the owner of such land by regis- 
tered mail that the preference attached to such land will be revoked unless 
such owners shall pay the usual grazing fees to the state district within 
sixty (60) days from the time of receipt of such notice. The state district 
may revoke such preference if the owner or mortgagor does not pay such 
fees or secure a non-use permit. 

When a preference is revoked, it shall be detached from the dependent 
commensurate or commensurate property to which it was formerly appurten- 
ant. The preference shall immediately shift to the state district. The state 
district may then allocate it to either dependent commensurate or com- 
mensurate property in the manner provided by its by-laws. [En. See. 22, 

Ch. 208, L. 1939. ] 


7364.52. Subsequent lessees or owners to pay for range improvements. | 
Subsequent lessees or owners of land shall compensate a state district for 
the value of range improvements constructed with the consent of the owner, 
upon lands leased by the state district. Such value shall be the value at 
the expiration date of the lease. In the event that the owner and the state 
district cannot agree as to such value, the state district may either remove 
or abandon such improvement. In the event that the subsequent lessee 
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and the state district cannot agree as to such value, it shall be fixed by the 
commission. [En. See. 23, Ch. 208, L. 1939. ] 


7364.53. Surplus assets—grazing preference for new members. When- 
ever a state district shall possess reserves and physical assets, the values 
of which are greater than its liabilities, and a permittee member shall lose 
his grazing preference, he shall be entitled to receive his proportionate share 
of the value of such excess from the state district, as determined by the 
annual accounting of the state district. The state district may set off the 
amount of any claim it may have against such former member. 

Whenever a new member shall receive a grazing preference, he shall, as 
a condition of receiving such preference, pay to the state district the value 
of the equitable interest in the physical assets and reserve fund which 
accrues to him by virtue of such membership. Such value shall be deter- 
mined at the time of receiving such preference, and upon the basis of the 
determination of value of such physical assets and reserves made at the. 
last annual aceounting. [En. Sec. 24, Ch. 208, L. 1939. | 


7364.54. Dissolution of state districts. A state district may request dis- 
solution at any time with the consent of three-fourths of its permittee 
members. When such consent has been given, the directors shall distribute 
the assets of the state district, either in items of property or in-cash or 
in both. Distribution shall first be made to ereditors up to the amount 
of their claims, providing, that a distribution of any property must be with 
the consent of the commission. Distribution shall then be made to per- 
mittee members upon the basis of their proportionate interest in such assets, 
provided that a distribution of any property must be with the consent of 
the commission. If assets must be liquidated, the directors shall offer such 
assets for sale at public auction after publication of a notice of such sale 
once a week for two succéessive weeks in a newspaper of general circulation 
within the state district. A final report of all dissolution proceedings shall 
be made to the commission by the directors. Upon the approval of such 
report by the commission, it shall order such state district dissolved. [En. 
See. 25, Ch. 208, L. 1939. | 


7364.55. Grazing or crossing permits—penalty for violations—trespass- 
ing stock—fences. (1) No person whether a member or a non-member 
of a state district, shall graze stock within the external boundaries of a 
state district, or trail stock across, upon or into any range of a state district 
unless he shall first obtain a grazing permit or a crossing privilege from 
the state district ; provided, that this provision shall not require any person 
to obtain a grazing permit to graze upon land owned or controlled by him 
if the stock so grazed is restrained from grazing upon or trailing across 
lands controiled by the state district. Any person violating the provisions 
of this section shall be guilty of a misdemeanor, and upon conviction thereof _ 
shall be fined not less than ten dollars ($10.00) nor more than five hundred 
dollars ($500.00). 

(2) If any stock grazes upon lands owned or controlled by a state 
district without the permission of the state district, such stock may be 
impounded for trespass and sold in the manner provided in section 3379 
of the Revised Codes of Montana, 1935. 

(3) Section 3378 of the Revised Codes of Montana, 1935, shall apply to 
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fences within the external boundaries of a state district, whether or not 
such external boundaries are entirely fenced, except where such section 
3378 conflicts with the provisions of this section. [En. See. 26, Ch. 208, 
bi:1939.4 : 


7364.56. Grazing on land not controlled by district—farm land. When 
any land is situated within the boundaries of a state district and is not 
leased or controlled by said district and not surrounded by a legal fence, 
any person owning or controlling such lands shall have the right to obtain 
a grazing permit from the state district, the size of which shall be deter- 
mined by the carrying capacity of such land, full consideration being given 
for location of necessary stock water. The use of such permit shall be 
subject to all regulations by the state district. If the person owning or 
controlling such land declines to secure such permit, or fails to lease such 
land to the state district at a fair lease rental and fails to fence such land 
at his own expense, he shall not be entitled to recover damages, for trespass 
by stock grazing under permit, but the state district shall not issue a permit 
to use the carrying capacity of such land. Farming lands lying, within the 
external boundaries of a state district shall be protected by the owner 
or lessee to the extent of a legal fence as described in subsection (1) of 
section 3374 of the Revised Codes of Montana, 1935. The state district or 
its members shall not be liable for damages unless such farming lands are 
protected by a sufficient fence as described in this section. |En. See. 27, 
Ch. 208, L, 1939.] 


7364.57. Grass conservation fund. There is hereby created a fund to be 
known as the state grass conservation fund, which shall consist of funds 
as may be appropriated by the state legislature and placed to the credit 
- of such fund. Any funds in the state grazing fund as created by chapter 
194, laws of 1935, are hereby transferred to the state grass conservation 
fund created by this act. However, upon application filed within twelve 
(12) months after the passage and approval of this act by any district 
electing not to come under the provisions of this act the proportionate part 
of the fees remaining within this present state grazing fund shall be re- 
funded to said non-cooperating grazing district. [En. Sec. 28, Ch. 208, L. 
1939. | 


7364.58. Fees of state commission. The state grass conservation com- 
mission shall have authority and right to impose such fees against the 
several state grazing districts of the state of Montana and in an amount 
not in excess of five cents (5c) per animal unit based upon the number 
of animal units per year for which the district grants permits, to defray 
any or all expenses created by the state grass conservation comimission; and 
said state grass conservation commission shall from such fees and collec- 
tions repay to the state treasurer of Montana any and all appropriations 
provided by the state of Montana for the establishment of this commission 
and the administration of this act when so collected. When such appro- 
priation by the state of Montana is repaid, the balance of such funds shall 
be held in the state grass conservation fund, herein created, to be expended 
by order and direction of the state grass conservation commission for the 
further administration of the commission, and thereafter said commission 
shall be maintained by funds obtained from the livestock fees hereinbefore 
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provided. If any state district fails or refuses to pay such fee or fees on 
or before the first day of May of each year, and after such district shall 
have been provided with a full report from the commission of all moneys 
collected and expended by it for its fiscal year next preceding that date, 
the commission shall have authority to compel and levy, collection and 
payment by writ of mandate or other appropriate remedy against said state 
district. [En. Sec. 29, Ch. 208, L. 1939. | 


7364.59. Range for wild animals—wild life. In each state district a 
sufficient carrying capacity of range will be reserved for the maintenance 
of a reasonable number of wild game animals, to use the range in common 
with livestock grazing in the district. The Montana grass conservation 
commission may act in an advisory capacity to the state fish and game 
commission in the protection of wild-life within the boundaries of all grazing 
districts. The Montana grass conservation commission shall encourage the 
transfer of beaver from streams where they are doing’ damage to other 
streams where they are needed. [En. Sec. 30, Ch. 208, L. 1939. | : 


7364.60. Effect of invalidity of part of act. If any clause, sentence, 
section, paragraph, part or portion of this act shall, for any reason, be 
adjudged by any court of competent jurisdiction to be invalid, unconsti- 
tutional or inoperative, such judgment shall not affect, impair or invalidate 
the validity of the act as a whole, or the remainder of this or any part 
thereof which can be given effect, but shall be confined in its operation 
to the particular clause, sentence, section, paragraph, part or portion di- 
rectly adjudged to be so invalid, unconstitutional or inoperative. [Hn. Sec. 
31) Chie 208,) 1G. 1989. | 


CHAPTER 98, JOINT AND SEVERAL, CONDITIONAL AND 
ALTERNATIVE OBLIGATIONS 


7402. Conditions precedent. 

A ‘‘condition precedent’’ is one that have been agreed upon, before the con- 
is to be performed before the agreement tract shall be binding on the parties. 
becomes effective, and which calls for Atlantic-Pacific Oil Co. v. Gas Dev. Co., 
the happening of some event or the per- 105 M 1, 15 et seq., 69 P 2d 750. 
formance of an act after the terms thereof : 


7404. Conditions subsequent. 

A ‘condition subsequent’’ operates the condition is broken. Atlantic-Pacific . 
upon the estate already created and vest- Oil Co. v. Gas Dev. Co., 105 M 1, 15 et 
ed, rendering it liable to be defeated if  seq., 69 P 2d 750. 


CHAPTER 100, EXTINCTION OF OBLIGATIONS BY PERFORMANCE 
OFFER OF PERFORMANCE AND PREVENTION OF PERFORMANCE 


7430. Application of general performance. 

In an action to recover a balance due made by it, held that in the absence of 
for goods, wares and merchandise sold evidence showing that the corporation had 
to defendant .engaged in mining, who consented to having payments made by it 
- claimed that the property had been turned so applied, neither plaintiff nor defendant 
over to a corporation which allegedly had could rely upon the doctrine of application 
agreed to discharge his personal debts in- of payments declared by section 7430, Re- 
curred in working the mine, and that vised Codes. Ingman v. Hewitt, 107 M 267, 
plaintiff had so applied certain payments 270, 86 P 2d 653. { 


7434. To whom to be made. 
References 
Lillis v. City of Big Timber, 103 M 206, 210, 62 P 2d 219. 
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7435, Where offer may be made. 


References 


CONTRACTS 7485-7475 


Lillis v. City of Big Timber, 103 M 206, 210, 62 P 2d 219. 
7452. What excuses performance, etc. 


Evidence in six actions against a rail- 
way company to recover damages sus- 
tained from flood waters destroying per- 
sonal property and injuring real property 
in a town, alleged to have been due to 
culpable negligence of defendant company 
in maintaining a railway embankment in 
connection with a bridge without pro- 
viding sufficient opening therein for the 
escape of such waters, examined and held 


to support verdicts for defendant on the 
theory that the occurrence constituted an 
act of God, i. e., an unusual or unprece- 
dented happening or event arising within 
the realms of natural law, but beyond 
and outside the observations and exper- 
ience of the average person. Wibaux Real- 
ty Co. et al., v. Northern Pacifie Railway 
Co., 101 M 126, 149, 54 P 2d 1175. 


CHAPTER 101, EXTINCTION OF OBLIGATIONS BY ACCORD AND 
SATISFACTION, NOVATION, AND RELEASE 


7457. Effect of accord. 


Contention of defendant employer that 
plaintiff’s claim for wages had been set- 
tled by an agreement, amounting to an 
accord and satisfaction, between the latter 
and defendant’s secretary, held not sup- 
ported by the evidence showing that the 
agreement had to do with indebtedness 


owing by the secretary due plaintiff and 
arising out of personal transactions be- 
tween the two, and that the secretary was 
not acting as the representative of the 
defendant company in the matter. Davis 
v. Sullivan Gold Mining Co., 103 M 452, 
458, 62 P 2d 1292. 


CHAPTER 102, DEFINITION OF A CONTRACT 


7467. Contract defined. 


Held, in an action by a judgment credi- 
tor of suspended state bank against a 
stockholder thereof to recover from him 
-his proportion of the judgment secured 
against the bank in a tort (fraud) action, 
that plaintiff was not entitled to recover 
under section 6036, Revised Codes 1921, 
as amended (chap. 89, see. 21, laws of 
1927), imposing double liability upon bank 
stockholders for ‘‘all contracts, debts and 


engagements’’ of the corporation, since, 
excluding the terms ‘‘contracts’’ and ‘‘en- 
gagements’’, which denote obligations 
voluntarily assumed and therefore do not 
include torts, the word ‘‘debts’’ cannot 
be extended to lability for a tort even 
though the claim be reduced to judgment. 
Capital National Bank of St. Paul v. Bart- 
ley et al., 101 M 591; 596, 56. P 2d 728. 


7468.. Essential elements of contract. 


References 


Stevens v. Steck et al., 101 M 569, 576, 55 P 2d 7. 


CHAPTER 103, PARTIES TO A CONTRACT 


7471. 


References 


Identification of parties necessary. 


Stevens v. Steck et al. 101 M 569, 576, 55 P 2d 7. 
7472. When contract for benefit of third person may be enforced. 


References 


H. Earl Clack Co. v. Staunton et al.. 100 M 26, 29, 44 P 2d 1069. 


CHAPTER 104, CONSENT 


7473. Essentials of consent. 
References 


Stevens v. Steck et al., 101 M 569, 576, 55 P 2d 7. 
7475. Apparent consent—when not free. 


References 


Rieckhoff v. Woodhull et al., 106 M. 22, 31, 75 P 2d 56. 


7480-7502 ~ 


CONTRACTS 


Ch. 105 


7480. Actual fraud, acts constituting. 


The bare statement in the complaint of 
a landowner that defendants in procuring 
a mineral lease on his land made fraud- 
ulent representations (which were not of 
existing facts but no more than promises) 
was insufficient to allege fraud, under 
section 7480, subd. 4, Revised Codes, which 
declares that actual fraud may be com- 


7484. Mistake, kinds of. 


References 


mitted by making a promise without any 
intention of performing it; failure to al- 
lege that defendants had no intention of 
performing their promises rendered the 
pleading ineffectual. Hodgkiss v. North- 
land Petroleum Consolidated et al., 104 M 
329,386, 57 P 2d 811. 


Rieckhoff v. Woodhull et al., 106 M 22, 31, 75 P 2d 56. 


7485. Mistake of fact. 


References 


Calkins v. Smith, 106 M 453, 458, 78 P 2d 74. 


7486. Mistake of law. 


References 


Rieckhoff v. Woodhull et al., 106 M 22, 31, 75 P 2d 56. 
Calkins v. Smith, 106 M 453, 458, 78 P 2d 74. 


7487. Mistake of foreign laws. 

Where a nonresident of the state em- 
ployed a local attorney in bringing fore- 
closure proceedings and, in the belief that 
the law relating to mortgages in Montana 
was the same as in his state, failed to 
advise the attorney of a payment which 
would have kept the debt alive, and the 
latter entered into an agreed statement 
of facts upon the trial of which the court 


7494. Revocation of proposal. 

Where the owner of oil land had trans- 
mitted a lease thereon to a bank with a 
draft to be paid before delivery of the 
lease, and no payment was made, the lessee 
requesting and being granted additional 
time within which to examine the title, 
and no acceptance of the offer to lease 


found that the debt was outlawed, the rule 
(sec. 7487, Revised Codes) that mistakes 
of foreign law are mistakes of fact was 
not available to plaintiff in petitioning 
the court to set aside the judgment in 
favor of defendant on the ground of mis- 
take. Rieckhoff v. Woodhull et al., 106 M 
Moy. Bay etl OO, 


was communicated to the owner after ex- 
piration of the time within which it could 
be accepted, the owner had a right to 
revoke his offer by requesting a return of 
the lease and draft. Nadeau v. The Texas 
Company, 104 M 558, 568, 69 P 2d 586, . 
593. 


7497. Assumption of obligation by acceptance of benefits. 


A party seeking reformation of a con- 
tract on the ground of mistake in its 
execution, after becoming aware of the 
mistake or the circumstances are such that 
he will be presumed to have known of it, 
acquiesces in the instrument, he loses his 


right to reformation; acquiescence may be 
implied from an unreasonable delay in 
applying for redress after getting notice 
of the mistake. Cook-Reynolds Company v. 

Beyer, 107 M 1, 9, 79 P 2d 658. 


CHAPTER 105, OBJECT 


1498. Object of contract. 


References 


} 
' 


Stevens v. Woodmen of the World, 105 M 121, 148, 71 P 2d 898. 


7499. Requisites of object. 


References 


Stevens v. Woodmen of the World, 105 M 121, 148, 71 P 2d 898. 


7501. When contract wholly void. 


References 


Stevens v. Woodmen of the World, 105 M 121, 148 et seq., 71 P 2d 898. 


7502. When contract partially void. 


References 


Stevens v. Woodmen of the World, 105 M 121, 148, 71 P 2d 898. ‘ 
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Ch. 106-108 


CONSIDERA TION—CREATION—INTERPRETATION 
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CHAPTER 106, CONSIDERATION 


7503. Good consideration, what constitutes. 


A promissory note given in considera- 
tion of an oil and gas lease held a valuable 
consideration, and the fact that the lessor 
more than a year after its delivery re- 
turned it to the lessee was immaterial; it 
having been the property of the lessor he 


7506, Effect of illegality. 


References 


could do with it as he saw fit. Nadeau 
v. The Texas Company, 104 M 558, 569, 69 
P 2d 586, 593. 

References 

State v. Merchants’ Credit Service, Inc., 
et al., 104 M 76, 113, 66 P 2d 337. 


Hodgkiss v. Northland Petroleum Consolidated et al., 104 M 328, 369, 57 P 2d 811. 
7512. Written instrument presumptive evidence cf consideration. 


A deed in writing is presumptive evi- 
dence of a consideration, which presump- 
tion, if not contradicted, is satisfactory; 
and one who seeks to invalidate an instru- 
ment for want of consideration has the 
burden of proof. (The presumption as 


against transactions between trustees and 
beneficiaries, prescribed by section 7895, 
Revised Codes, not applying in the instant 
ease). Hodgkiss v. Northland Petroleum 
Consolidated et al., 104 M 328, 334 et seq., 
57 P 2d 811. 


7513. Burden of proof to invalidate sufficient consideration. 


References 


Hodgkiss v. Northland Petroleum Consolidated et al., 104 M 328, 334, 57 P 2d 811. 


CHAPTER 107, MANNER OF CREATING CONTRACTS—ORAL 
AND WRITTEN CONTRACTS 


7519. What contracts must be in writing. 


Since one acquiring an option to pur- 

chase land acquires but a privilege to pur- 
chase, which does not ripen into an inter- 
est in the land until the privilege is 


exercised, a contract employing a broker - 


or agent to negotiate an option does not 
amount to an employment of such broker 
or agent to buy or sell real estate, within 
the meaning of subdivision 6 of section 
7519, Revised Codes, and therefore need 
not be in writing. O’Neill v. Wall, 103 M 
388, 392, 62 P 2d 672. 


Id. A lease of: land is not real estate 
and therefore a contract employing one as 
broker to procure or sell a lease is not 
within section 7519, supra, requiring an 
agreement authorizing or employing an 
agent or broker to purchase or sell real 
estate for compensation or a commission 
to be in writing. 

References 

Electrical Products Consolidated v. El 
Campo, Inc., 105 M 386, 391, 73 P 2d 199. 


CHAPTER 108, INTERPRETATON 
7527. Contracts—how to be interpreted. 


Contracts must be so interpreted as to 
give effect to the mutual intention of the 
parties as it existed at the time of con- 
tracting, so far as the same is ascertain- 
able and lawful, the intention to be 
gathered from the entire agreement, not 
from particular words or phrases or dis- 
jointed parts of it. Snider v. Carmichael, 


102 M 387, 409 et seq., 58 P 2d 1004. 
References 
Stevens v. Steck et al., 101 M 569; 576, 
55. Prodds 71 F 
Hodgkiss v. Northland Petroleum Con- 
solidated et al., 104 M 328, 337, 57 P 2d 
Side" 


7529. Intention to be ascertained from language. 


References 


Hodgkiss v. Northland Petroleum Consolidated et al., 104 M 328, 337, 57 P 2d 811. 
Atlantic-Pacific Oil Company of Montana v. Gas Development Company et al., 105 


M 1, 31, 69 P 2d 750. 


7532. Effect to be given to every part of contract. 


References 


Snider v. Carmichael, 102 M 387, 409, 58 P 2d 1004. 
7533. Several contracts—when taken together. 


While contracts relating to the same 
matter made between the same parties and 


as substantially covering one transaction 
must be construed together, where an oil 


7949-7658 


and gas lease and a mineral deed covering 
the same lands were executed at the same 
time, the deed containing a statement that 
it was subject to the lease and that in 
case the lease be canceled the interest of 
the landowners in the oil and gas produced 
should be three-fourths and of the opera- 
tor one-fourth, ete., and the lease was 
canceled, held that it was the intention 


7549. Time—when of essence. 

While under section 7549, Revised Codes, 
time is never considered as of the essence 
of a contract unless by its terms expressly 
so provided, a provision in a life insurance 
policy that payment of a premium should 
not maintain the policy beyond the due 
date when the next premium is payable, 
was tantamount to a declaration that time 


CONTRACTS 


Ch. 109-119 


of the parties that the deed should remain 
valid even though the lease were canceled. 
Hodgkiss v. Northland Petroleum Consoli- 
dated et al., 104 M 328, 337 et seq., 57 P 
2d 811. 

References 

Union Electric Company v. Lovell Live- 
stock Company, 101 M 450, 460, 54 P 
2d 112. 


should be considered as of the essence of 
the contract and sufficient to meet the 
requirement of the statute, and therefore 
failure to make prompt payment ipso 
facto voided the contract. Johnson v. 
Metropolitan Life Insurance Co., 107 M 
133, 151,-83 P° 2d..922. 


CHAPTER 109, UNLAWFUL CONTRACTS 


7558. Restraints upon legal proceedings. 


Under section 7558, Revised Codes, a 
provision in the by-laws of a fraternal 
benefit society requiring a member claim- 
ing to be entitled to benefits, as a con- 
dition precedent to his maintaining an 
action in the courts, to follow an elaborate 
procedure before various committees of 


Cacie v. 


the branch and supreme bodies of the 
society in an effort to exhaust all his 
remedies therein prescribed, held invalid. 
Slovenska Narodna Podporna 
Jednota (Sloveniec National Benefit So- 
ciety) et al., 102 M 328, 441, 59°P 2d 910. 


CHAPTER 110, EXTINCTION OF CONTRACTS-—RESCISSION— 
ALTERATION—CANCELLATION 


7565. When party may rescind. 


References 


Federal Deposit Insurance Corporation v. Peterson, 104 M 447, 453, 67 P 2d 305. 


CHAPTER 113, FORM OF CONTRACT—FILING OF CONDITIONAL 
SALES CONTRACTS 


7594. Filing contracts for sale of personal property. 


References 


Coombes v. Letcher et al., 104 M 371, 379, 66 P 2d 769. 


CHAPTER 119, DEPOSIT FOR KEEPING—GRATUITOUS DEPOSIT 
7656. Gratuitous deposit defined. | 


References 


San 


Boyd v. Harrison State Bank, 102 M 94, 105, 56 P 2d 724. 


7658. Degree of care required of gratuitous depositary. 


The rule declared by section 7658, Re- 
vised Codes, that a gratuitous depositary 
—in the instant case a bank with which 
liberty bonds had been deposited for safe- 
keeping without. compensation and _ lost 
through a robbery—must use at least slight 
eare for the preservation of the thing 
deposited, held not met by proof that the 
bank exercised the same degree of care 
of the property of the bailor as it did of 
its own property of like kind and value. 
Boyd v. Harrison State Bank, 102 M 94, 
105, 56 P 2d 724. 
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Id. The fact that a bank sought to 
be held for the loss of securities kept by 
the bank gratuitously as an accommo- 
dation to their owners may incidentally 
have derived some profit from their de- 
posit by inducing the owners to deal with 
it in other matters was insufficient to 
change the character of the bailment from 
the gratuitous to a compensated one, in 
the absence of evidence that the bank 
advertised for or sought the deposit of 
such securities without compensation. 

Id. Where a bank after being advised 


Ch. 124-144 


that a robbery thereof was scheduled to 
take place on a certain night, instead of 
taking steps to prevent the taking of 
securities left with it for safekeeping, 
failed to use any of the safety devices 
with which its vault and safes were 
equipped in aid of a plan proposed by the 


LOANS—HIRING—TRUSTS 


1725-7879 


sheriff to capture the robbers which mis- 
carried, it was properly held liable to the 
owners of the securities lost in the course 
of the robbery, it having been guilty of 
failure to use slight care in the preser- 
vation of the property of the bailors. 


CHAPTER 124, LOAN FOR USE—LOAN FOR EXCHANGE— 
LOAN OF MONEY 


7725, Legal interest. 


References 


In re Astibia’s Estate, 100 M 224, 236, 46 P 2d 712. 
7726. Same—any rate not exceeding ten per cent. allowed by agreement. 


A contract for the payment of a sum 
of money larger than that actually lent 
to the debtor is usurious if the difference 
_ between the face amount of the obligation 
and the. sum actually received by the 
debtor, when added to the interest stipu- 
‘lated for in the contract, exceeds the re- 
turn permitted by law (see. 7726, Revised 
Codes) upon the sum actually so received 
or due. Bowden v. Gabel, 105 M 477, 485, 
76 P 2d 334. 


Id. While a money lender may, in addi- 
tion to interest at the highest lawful rate 
(10%), exact reasonable fees or compen- 
sation for services rendered in good faith 
in connection with the loan, he is not per- 
mitted to cloak usurious exactions beneath 
charges for pretended services or expenses, 
or a bonus or premium by way of com- 
pensation, where no services were rendered 
incidental to the loan. 


7727. Penalty for usury—action to recover excessive interest. 


The voluntary taking of more than the 
legal rate of interest constitutes usury; 
the only intent necessary to be shown is 
the intent to take more than the law 
allows, and usurious intent is implied if 
excessive interest is intentionally taken, 
it being of no consequence that there was 
no specific intent knowingly to violate 
-the law. Bowden v. Gabel, 105 M 477, 488 
et seq., 76 P 2d 334. 

Id. Judgment of the trial court that a 
note for $5,000 of which the borrower 
received only $4,500 be reduced by $500, 
in an action for relief under the usury 
statute, that the note, as reduced, bear no 
interest, and that the note be credited with 
a sum aggregating twice the amount of 
the interest paid, held proper, under the 
prayer of the complaint. 

Id. Construing section 7727, Revised 
Codes, prescribing the penalty for the prac- 
tice of usury, held, that where relief is 


sought under the second paragraph of the 
section under which the borrower, or his 
heirs and assigns, may recover double the 
amount of usurious interest paid, and as- 
signs, may recover double the amount of 
usurious interest paid, demand must be 
made therefor within two years after its 
payment, but that such demand need not 
be made and such limitation does not apply 
to obtain relief under the first paragraph 
thereof, which provides for a forfeiture 
of double the amount of the interest 
agreed to be paid. 

Id. Quaere: May plaintiff, charging 
one with the exaction of illegal interest, 
seek in one action the, relief provided for 
by both paragraphs of section 7727, supra, 
and can the relief provided for in the 
first paragraph only be obtained by way 
of defense in an action on the note or 
other evidence of indebtedness on which 
such interest was paid? 


CHAPTER 125, HIRING IN GENERAL 
7735. Things let for a particular purpose. 


References 


Hall v. Hilling et al., 107 M 432, 440, 86 P 2d 648. 


CHAPTER 127, OBLIGATIONS OF EMPLOYER 
7867. Liability of inland carriers for loss. 


References 


Wibaux Realty Co. v. Northern Pae. Ry. Co., 101 M 126, 149, 54 P 2d 1175. 
CHAPTER 144, TRUSTS IN GENERAL—NATURE AND CREATION 


7879. Voluntary trust defined. 


References 


Conley et al. v. Johnson et al. 101 M 376, 383, 54 P 2d 585. 


7884-7939 TRUSTS—AGENCY Ch. 145-149 


7884. Voluntary trust—how created as to trustor. 
In determining what constitutes a trust. M 328, 340, 57 P 2d 811. 
and the manner of its creation, sections References 
6783, 6784, 6787 and section 7884, Revised Conley et al. v. Johnson et al., 101°M 
Codes, must be construed together. Hodg- 3876, 383, 54 P 2d 585. 
kiss v. Northland Petroleum Consol., 104 


CHAPTER 145, TRUSTS IN GENERAL—OBLIGATIONS OF TRUSTEES 
AND OF THIRD PERSONS SALE, MORTGAGE OR LEASE OF 
TRUST PROPERTY 


7889. Trustee not to use property for his own use. 


References 
Conley et al. v. Johnson et al., 101 M 376, 397, 54 P 2d 585. 


CHAPTER 148, TRUSTS FOR THE BENEFIT OF THIRD PERSONS—. 
TERMINATION AND SUCCESSION 


7925. Vacant trusteeship filled by court. 

Under section 7925, Revised Codes, de- of a sum of money for a specified purpose, 
claring that the district court may appoint became insolvent and quit business, the 
a trustee where a vacancy occurs and the’ district court was required to appoint a 
declaration of trust does not provide a _ successor. Conley et al. v. Johnson et al., 
practical method of appointment of a 101 M 376, 389, 54 P 2d’ 585. 
successor, where a bank, designated trustee 


CHAPTER 149, DEFINITION OF AGHNCY—AUTHORITY OF AGENTS | 
7930. Agents, general or special. 


References 
Barrett v. McHattie et al., 102 M 473, 476, 59 P 2d 794. 


7931. Agency, actual or ostensible. 
References 
Freeman v. Withers, 104 M 166, 172, 65 P 2d 601. 
Phelps v. Union Central Life Ins. Co., 105 M 195, 209, 71 P 2d 887. 


7933. Ostensible agency. 

Ostensible authority is such as a prin- arrangements with plaintiff (in a suit to 
cipal, intentially or by want of ordinary foreclose a mechanic’s lien) relative to 
care, causes or allows a third person to certain improvements thereon, to collect 
believe the agent to possess. Doney v. the rent and indorse checks given in pay- 
Ellison, 103 M 591, 597, 64 P 2d 348. ment of rent, etc., he was at least the 

If, where the owner of a building per- ostensible agent of the owner in causing 
mitted a brother of her attorney-in-fact plaintiff to perform the work on the build- 
to rent it to the occupant thereof, to make ing for which he filed the lien. 


7935. Agent may perform acts required of principal by code. 

To constitute a writing an acknowledg- be done by a duly authorized agent under 
ment of a debt sufficient to take the section 7935, Revised Codes. Breese v. 
case out of the statute of limitations, it O’Brien et al., 102 M 547, 556, 59 P 2d 
is not necessary that the party to be 65. ) 
charged sign it himself; the signing may 


7937. Creation of agency. 

Ratification of an act of an agent may material facts; the rule being particularly 
be implied from the acts and conduct of applicable where it appears that the prin- 
the alleged principal which reasonably cipal has repeatedly recognized and ap- 
tend to show an intention on the part of proved similar acts done by the agent, 
the latter to ratify, provided that in or where his conduct is inconsistent with 
doing the acts relied upon as a ratifi- any other intention. Freeman v. Withers, 
cation he acted with knowledge of the 104 M 167, 172, 65 P 2d 601. 


7939. Form of authority. | 

To make the rule that a corporation be performed within one year without 
may be bound by an act of its agent in specific written authority on the part of | 

entering into a written contract not to the agent to act, required by section 7939, 
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Ch, 150-156 


Revised Codes, applicable, the evidence 
must show that such agent was the manag- 
ing official of the corporation or that it 
had theretofore ratified the agent’s acts 
in similar transactions. Electrical Prod. 
Con. v. El Campo, Ine., 105 M 386, 391, 
73 P 2d 199: 

Id. In an action for breach of a written 
contract entered into between an agent of 
defendant corporation and plaintiff in- 
curring an indebtedness running over a 
period of three years but whose authority 
to act was not in writing (sec. 7939, 
supra), held, that the trial court erred in 
directing a verdict for plaintiff in the 


AGENTS—PARTNERSHIP 


1941-7997 


absence of evidence showing such written 
authority, the record on the contrary dis- 
closing that the management of the cor- 
poration was vested in the board of direc- 
tors, as such, for the first three months 
of its existence during which period the 
contract was made, and that the agent’s 
authority was confined to selling gasoline 
and looking after the running of a few 
tourists cabins, ratification or estoppel, not 
entering into the case. 

References 

Barrett v. McHattie et al., 102 M 473, 
475, 59 P 2d 794. 


7941. Ratification of part of a transaction. 
References , 
Phelps v. Union Central Life Ins. Co., 105 M 195, 204, 71 P 2d 887. 


7945. Measure of agent’s authority. 


References 


Doney v. Ellison, 103. M 591, 597, 64 P 2d 348. 


7947. Ostensible authority defined. 


Where the owner of a building per- 
mitted a brother of her attorney-in-fact 
to rent it to the occupant thereof, to make 
arrangements with plaintiff (in a suit to 
foreclose a mechanic’s lien) relative to 
certain improvements thereon, to collect 
the rent and indorse checks given in pay- 
ment of rent, etc., he was’ at least the 


ostensible agent of the owner in causing 
plaintiff to perform the work on the 
building for which he filed the lien. Doney 
v. Ellison, 103 M 591, 597, 64 P 2d 348. 
References 
Phelps v. Union Central Life Ins. Co., 
105 M 195, 204 et seq., 71 P 2d 887. 


CHAPTER 150, MUTUAL OBLIGATIONS BETWEEN PRINCIPALS, 
AGENTS AND THIRD PERSONS 


7961. 


References 


For acts done under a mere ostensible authority. — 


Phelps v. Union Central Life Ins. Co., 105 M 195, 210, 71 P 2d 887. 


7965.. Principal’s responsibility for agent’s negligence or omission. 
This section is but declaratory of the common law. 
Meinecke v. Intermountain Transp. Co., 101 M 315, 326, 55 P 2d 680. 


7966. Principal’s responsibility for wrongs wilfully committed by the 


agent. 


This section is but declaratory of the common law. 
Meinecke v. Intermountain Transp. Co., 101 M 315, 326, 55 P 2d 680. 


CHAPTER 154, PARTNERSHIPS IN GENERAL—PARTNERSHIP 
PROPERTY AND MUTUAL OBLIGATIONS OF PARTNERS 


7989. Partners trustees for each other. 


References 


Doheny v. Coverdale et al., 104 M 534, 548, 68 P 2d 142. 


CHAPTER 156; GENERAL PARTNERSHIP—POWERS, OBLIGATIONS, 
AND LIABILITIES OF PARTNERS 


7997. Authority of individual partner. 


Under section 7997, Revised Codes, every 
member of a general partnership is its 
agent in the transaction of partnership 
business, and has authority to do what- 
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ever is necessary to carry on its business 
in the ordinary manner. Doheny v. Cover- 
dale et al., 104 M 534, 548, 68 P 2d 142. 


8060-8110 


INSURANCE 


Ch. 163-166 


CHAPTER 163, INSURANCE IN GENERAL—DEFINITIONS—WHAT 
MAY BE INSURED 


8060. Insurance defined. 
References 


Stevens v. Steck et al., 101 M 569, 576, 55 P 2d 7. 


CHAPTER 164, PARTIES—INSURABLE INTEREST 


8070. Insurable interest defined. 
The fact that an agent who purchased 
a building for his principal held the legal 
title thereto did not destroy the equitable 
ownership of the latter, and his interest 


8075. 


The fact that an agent who purchased 
a building for his principal held the legal 
title thereto did not destroy the equitable 
ownership of the latter, and his interest 
was an ‘‘insurable interest’’ within the 
meaning of section 8075. Stevens v. Steck 
et ais 101M. 56950577; 59 P 2d. 7: 


was an ‘‘insurable interest’’ within the 
meaning of section 8075. Stevens v. Steck 
et al., 101 M 569, 577, 55 P 2d 7. 


Insurance without interest illegal. 


Id. A contract of fire insurance is a 
personal contract with the insured and not 
one on the property involved, as the sole . 
object of insurance is to indemnify the 
insured, and if he has no such interest 
the contract is void. 


CHAPTER 165, CONCEALMENT AND REPRESENTATION 


8090. Interest of insured. 

A contract of fire insurance must be 
construed as any other contract; the policy 
must specify the parties between whom 
the contract is made, the interest of the 
insured on the property insured, if he is 
not the absolute owner thereof, and this 
information must be supplied to the in- 
surance company by the applicant for the 
policy. (secs. 8090, 8107, Revised Codes). 


CHAPTER, 166, 


8106. Policy, what constitutes. 

In an action to recover on a life insur- 
ance policy, the application for the policy 
may not be considered as a part of the 
contract unless incorporated therein by 
reference or otherwise. Schroeder v. Metro- 


Stevens v. Steck et al., 101 M 569, 576, 55 
Po2d as 

Id. Since under section 8090, supra, a 
fire insurance policy must specify the in- 
terest of the insured it is material to the 
validity of the policy, and concealment or 
misrepresentation of such fact renders the 
policy void. 


THE POLICY 


politan Life Ins. Co., 103 M 547, 557, 63 
P 2d 1016. 

References 

State v. Holmes, 100 M 256, 281, 47 P 
2d 624. 


8107. What must be specified in policy. 


A contract of fire insurance must be 
construed as any other contract; the policy 
must specify the parties between whom 
the contract is made, the interest of the 
insured on the property insured, if he is 
not the absolute owner thereof, and this 


information must be supplied to the insur- 
ance company by the applicant for the 
policy. (sees. 8090, 8107, Revised Codes). 
Stevens v. Steck et al., 101 M 569, 576, 
55 P 2d 7. 


8108. Policy must contain the whole contract. 
In an action to recover on a life insurance policy, the application for the policy 
may not be considered as a part of the contract unless incorporated therein by reference 
or otherwise. Schroeder v. Metropolitan Life Ins. Co.,.103 M 547, 557, 63 P 2d 1016. 


8109. Whose interest is covered. 
References 


Stevens v. Steck et al., 101 M 569, 578, 55 P 2d 7. 


8110. 


References 


Insurance by agent or trustee. 


Stevens v. Steck et al., 101 M 569, 578, 55 P 2d 7. 


Ch. 168-173 


CHAPTER 168, 
8140. Excepted perils. 


Where a fire insurance company had 
not in its policy excepted liability for loss 
incurred through the burning of the in- 
sured property by the insured himself 
while insane, as it could have done (sec. 
8140, Revised Codes), it may not in an 
action by the administrator of the insured 
to recover on the policy, in reliance on 


LOSS—FIRE INSURANCE—INDEMNITY 


8140-8164 


LOSS AND NOTICE OF LOSS 


section 8141, declaring that the insurer 
is not liable ‘for a loss caused by the will- 
ful act of the insured, assert that it was 
entitled to an equitable set-off to the 
amount of the loss sustained against its 
policy liability. Hier v. Farmers Mutual 
Fire Ins. Co., 104 M 471, 488, 67 P 2d 
831. 


8141. Loss caused by wilful act or fraud of insured. 


Where a fire insurance company had 
not in its policy excepted liability for 
loss incurred through the burning of the 
insured property by the insured himself 
while insane, as it could have done (sec. 
8140, Rev. Codes), it may not in an 
action by the administrator of the insured 
to recover on the policy, in reliance on 


section 8141, declaring that the insurer 
is not liable for a loss caused by the will- 
ful act of the insured, assert that it was 
entitled to an equitable set-off to the 
amount of the loss sustained against its 
policy liability. Hier v. Farmers Mutual 
Fire Ins. Co., 104 M 471, 484 et seq., 67 
P 2d 831. 


CHAPTER 169, DOUBLE INSURANCE—REINSURANCE 


8149. Reinsurance defined. 
References 


Fitzpatrick v. State Bd of Exmrs. et al., 


105 M 234, 242, 70 P 2d 285. 


CHAPTER 171, FIRE INSURANCE 


8157. Measure of the indemnity. 

The provision of section 8157, Revised 
Codes, that if there is no valuation in a 
fire insurance policy, the measure of in- 
demnity is the expense, at the time the 
_ loss is payable, of replacing the thing lost 
or injured, in the condition in which it 
was at the time of the injury, is as much 
a part of the policy as though written 
into it. McIntosh et al. v. Hartford Fire 
Ins. Co., 106 M 434, 440, 78 P 2d 82. 

Id. A business block valued at. $50,000 
when it was new, was insured under a 
standard form of policy for $26,500. It 
was partially destroyed by fire. The owner 
not being able to agree with the insurer 
on the loss sustained, the matter was 
submitted to appraisers under a provision 
in the policy. They depreciated the value 
of the property because of age 48 per 
cent., found its value at the time of the 
fire to have been $26,200, and determined 


the cost of repairing it at $13,392; they 
then depreciated such latter sum 48 per 
cent. and fixed the liability of the insurer 
at $7,000. Held, in an action to set aside 
the award of the appraisers approved by 
the district court, that in view of the 
provision of the policy containing no valu- 
ation (sec. 8157, Rev. Codes), wherein 
the insurer agreed to indemnify insured 
to the extent of either restoring the part 
of the building destroyed to the condition 
it was in at the time of the fire, using 
new materials where necessary, or pay 
to him a sum equal to the cost of restora- 
tion, the insurer was entitled to judgment 
for the amount found by the appraisers 
as the cost of repairing the building, and 
that the deduction of 48 per cent. from 
such amount for deterioration was un- 
warranted. 


CHAPTER 172, LIFE, HEALTH AND ACCIDENT INSURANCE 


8162.1. 


Amount of insurance written deemed to be value of property 


destroyed—payer of premium presumed owner—fraud in obtaining policy 


as defense. 
Note: 


This section misplaced in Revised Codes 1935. 


It logically belongs in 


chapter 171 dealing with fire insurance and should follow section 8157. 


CHAPTER 173, INDEMNITY 
8164. Indemnity for a future wrongful act void. \ 


Where, after a sheriff had attached all 
the furniture in a hotel as instructed by 


the attaching creditor, but subsequently it 
was adjudged in an action in conversion 


8238-8261.1 


that the furniture in several rooms was 
exempt, the judgment awarding the 
claimant damages against the sheriff for 
its retention, the claim of the attaching 
creditor in the sheriff’s action to re- 
cover on the implied promise of indemnity 
on the part of the creditor, that the offi- 
cer knew that his act was unlawful and 
that therefore under section 8164, Revised 
Codes, the indemnity agreement was void, 
held without merit. Weir v. Hum Tong, 
100 M 1, 5, 46 P 2d 45. 
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\ 


Ch. 181, 182 


Id. An implied promise to indemnify a 
sheriff for making an attachment held not 
void as having been made by the officer 
with knowledge that it was unlawful (sec. 
8164, supra) where the rights of the rival 
claimants to the personalty attached were 
not clear and easy of solution; the fact 
that the steps taken by the officer, orig- 
inally supposedly proper, subsequently 
proved a trespass not rendering the prom- 
ise void. 


CHAPTER 181, REDEMPTION FROM LIENS—EXTINCTION OF LIENS 


8238. Right to redeem. 

Where the holder of a third mortgage 
failed to exercise his statutory right to 
redeem the property from foreclosure sale 


had on the first mortgage within the 


statutory time which expired before he 
assigned his mortgage, he lost such right, 


8239. Rights of inferior lienor. 

Where the holder of a third mortgage 
failed to exercise his statutory right to 
redeem the property from foreclosure sale 
had on the first mortgage within the statu- 
tory time which expired before he assigned 
his mortgage, he lost such right, but his 


CHAPTER 182, 
8246. Mortgage defined. 


References 


but his equity of redemption remained 
which passed to his assignee and which he 
could exercise in order to protect him 
from loss. (sees. 8238, 8239, Revised Codes) ° 
Parcells v. Nelson et al., 103 M 412, 417, 
63 P 2d 131. 


equity of redemption remained which 
passed to his assignee and which he could 
exercise in order to protect him from loss. 
(sees. 8238, 8239, Revised Codes) Parcells 
v. Nelson et al., 103 M 412, 417, 63 P 2d 
131. 


MORTGAGES IN GENERAL 


Malvaney v. Yager, 101 M 331, 341, 54 P 2a 135. 


8255. 


The doctrine of the passing of after- 
acquired title embodied in section 8255, 
Revised Codes, declaring that title ae- 
quired by a mortgagor after execution of 
the mortgage inures to the benefit of the 


8261. 


Subsequently acquired title inures to mortgagee. 


mortgagee as. security for the debt, is 


based on estoppel. Midland Realty Com- 
pany of Minnesota v. Halverson, 101 M 


49, 52, 52 P 2a 159. 


Mortgage passes by assignment of debt. 


Under section 8261, Revised Codes, the assignment of a debt represented by a note 
secured by mortgage carries with it the security. Sommer v. Wigen, 103 M 327, 332, 


G2 2d" 333. 


8261.1. Recording of subordination or waiver agreements—real estate— 
personal property. That a subordination agreement or a waiver in favor 
of subsequent purchasers, encumbrancers or mortgagees as regards any 
real estate mortgage of record of the property therein included may be 
recorded in like manner as a real estate mortgage, and a subordination 
agreement or a waiver in favor of subsequent purchasers, encumbrancers 
or mortgagees as regards any chattel mortgage on file, or the personal 
- property therein described, may be filed in like manner as a chattel mort- 
gage, and such record or such filing as the case may be, shall operate as 
due and legal notice to the mortgagor and the mortgagee and to all other 
interested persons. Any such subordination agreement or waiver shall be 
valid and binding so far as the mortgage therein referred to or the prop- 
erty covered by such mortgage is concerned, when executed by the record 
holder of the mortgage involved. [Hn. See. 1, Ch. 126, L. 1937.] 
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Ch. 183, 184 MORTGAGES 8264-8283 


NOTE.—This is a re-enactment of legis- 8261.1, R. C. M., 1935. The purpose of 
lation originally enacted as sec. 1, chap-_ re- enacting the identical statute is not ap- 
ter 191, L. 1935, which became. section parent. 


CHAPTER 183, MORTGAGES OF REAL PROPERTY 


8264. Writing required for creation, extension or renewal of mortgages. 

In a suit to set aside a real estate larly situated. Missoula T. & S. Bank v. 
mortgage foreclosure judgment on the Boos et al., 106 M 294, 296, 77 P 2d 385. 
ground of extrinsic fraud in obtaining it, ‘Id. The administrator of an insolvent 
complaint failing to allege that the debt estate was in duty bound to interpose the 
secured by the mortgage was barred by defense of the statute of limitations in a 
the general statute of limitations, or nega- suit to foreclose a mortgage on estate real 
tiving renewal of the mortgage under property where the mortgagee failed to 
either of sections 8264 or 8267, and show- file a renewal affidavit under section 
ing nothing further than that at the com- 8267, Revised Codes, in the absence of an 
mencement of the action more than eight extension agreement under section 8264, 
years had elapsed since the maturity of and where he made no attempt to defend 
the debt, held insufficient to disclose a the action but permitted a decree by de- 
prima facie defense to the foreclosure suit. fault to be entered, his conduct was under 
Frisbee v. Coburn et al., 101 M 58, 69, 52 the facts of the case constructively fraud- 


P 2d 882. ulent as against a general creditor of the 
A mortgage is invalid where no affidavit estate warranting its setting aside, and 
of renewal was filed within the time pre- the fact that the creditor made no demand 


scribed by section 8267, Revised Codes, upon the administrator that he plead the 
after maturity of the debt, or no renewal statute was immaterial, where the trial 
or extension agreement filed under the court found that a demand, if made, would 
provisions of section 8264, even though have been useless. 

the debt be kept alive, as against a cred- References 

itor who is in a position to assert the Rieckhoff v. Woodhull et al., 106 M 22, 
invalidity of the mortgage or others simi- 27, 75 P 2d 56. 


8267. Period of lien of mortgage—renewal. 


In .a suit to set aside a real estate... v. Boos et al., 106 M 294, 296, 77° P 2d 
mortgage foreclosure judgment on the 385. 


ground of extrinsic fraud in obtaining i ‘ Id. The administrator of an insolvent 
complaint failing to allege that the debt estate was in duty bound to interpose the 
secured by the mortgage was barred by defense of the statute of limitations in a 
the general statute of limitations, or nega- suit to foreclose a mortgage on estate real 
tiving renewal of the mortgage under property where the mortgagee failed to 


either of sections 5464 or 8267. and show- file a renewal affidavit under section 
ing nothing further than that at the com- 8267, Revised Codes, in the absence of 
mencement of the action more than eight an extension agreement under section 8264, 
years had elapsed since the maturity of and where he made no attempt to defend 
the debt, held insufficient to disclose a the action but permitted a decree by de- 
prima facie defense to the foreclosure fault to be entered, his conduct was under 
‘suit. Frisbee v. Coburn et al, 101 M 58, the facts of the case constructively fraud- 
69, 52 P 2d 882. ulent as against a general creditor of the 

‘A mortgage cannot exist beyond the estate warranting its setting aside, and 
life of the debt or obligation it was given the fact that the creditor made no demand 
to secure. Rieckhoff v. Woodhull et al., upon the administrator that he plead the 
106 M 22, 29, 75 P 2d 56. statute was immaterial, where the trial 

A mortgage is invalid where no affi- court found that a demand, if made, would 
davit of renewal was filed within the have been useless. 


time prescribed by section 8267, Revised References 

Codes, after maturity of the debt, or no Breese v. O’Brien et al, 102 M 547, 
renewal or extension agreement filed un- 552, 59 P 2d 65. 

der the provisions of section 8264, even Sommer v. Wigen, 103 M 327, 334, 62 
though the debt be kept alive, as against P 2d 333. 

a creditor who is in a position to assert Matteson v. Ackerson et al., 104 M 239, 


the invalidity of the mortgage or others 241, 66 P 2d 797. 
similarly situated. Missoula T. & S. Bank 


CHAPTER 184, MORTGAGES OF PERSONAL PROPERTY 
8283. Attachment of mortgaged personal property. 


References 
Baker v. Tullock et al., 106 M 375, 378, 77 P 2d 1035. 
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895.8534 LIENS—NEGOTIABLE INSTRUMENTS > Ch. 189-205 


s 


8285. To what instruments act applies. 


References 
Baker v. Tullock et al., 106 M 375, 378, 77 P 2d 1035. 


CHAPTER 189, LIENS UPON CROPS FOR SEED GRAIN 
AND HAIL INSURANCE 


8359. Lien upon crops for seed or for funds to purchase seed. 

Where a statute creating a lien does not secured by a lien on the crops (sec. 8359 
provide a remedy for its enforcement, such et seq., Revised Codes), in which action 
as a lien to secure the payment of prem- defendant interposed a counterclaim pre- 
iums on hail insurance, policies (secs. senting issues at law, whereupon plaintiff 
8359-8365, Revised Codes), a suit in equity filed a supplemental complaint in which 
is the proper remedy. Merchants Fire it was asserted that defendant had agreed 
Assur. Corp. v. Watson, 104 M 1, 5 et seq., to a settlement of the controversy, which 
64 P 2d 617. was denied by the latter, that the action 

Id. Held, in an action on a promissory was one in equity, and that the trial court 
note given in payment of premiums on in denying a jury trial did not err. 
hail insurance policies, which note was 


CHAPTER 1938, MISCELLANEOUS LIENS 


8383. Agisters’ liens and liens for service—priority. 

Instructions in an action for the con- acknowledged the indebtedness and made 
version of an automobile against an opera- payments on account she ratified the hus- 
tor of a garage in which defendant claimed band’s act and defendant was entitled to 
to hold it under a lien for storage charges, hold it under his lien awarded by section 
that if the husband of plaintiff stored it 8383, Revised Codes, held correct. Bethel 
- with the latter’s consent, or if she later ov. Giebel, 101 M 410, 416, 55 P 2d 1287. 


CHAPTER 196, NEGOTIABLE INSTRUMENTS—GENERAL 
PROVISIONS 


8402. Definitions and meaning of terms. 


References 
State v. Merchants’ Credit Service, Inc., 104 M 76, 100, 66 P 2d 337. 


CHAPTHR 198, CONSIDERATION 
8432. What constitutes value. 


Where the owner of oil land had trans- accepted, the owner had a right to revoke 
mitted a lease thereon to a bank with a his offer by requesting a return of the 
draft to be paid before delivery of the lease and draft. Nadeau v. Texas Co., 104 
lease, and no payment was made, the lessee M 558, 569, 69 P 2d 586, 593. 


requesting and being granted additional References 

time within which to examine the title, Rasmussen v. Lee & Co., Ine., 104 M 
and no acceptance of the offer to lease was 278, 285, 66 P 2d 119. 

communicated to the owner after expira- W. T. Rawleigh Co. v. Miller et al., 105 


tion of the time within which it could be M 456, 462, 73 P 2d 552. 


8435. Effect of want of consideration. | 

Absence of consideration for the exe- being sufficient to make testimony show- 
cution of a mortgage and note is a matter ing such absence or want admissible. Som- 
of defense which must be affirmatively mer v. Wigen, 103 M 327, 332, 62 P 2a 
pleaded, a general averment to that effect 333. 


| CHAPTER 200, RIGHTS OF HOLDER 
8458. Right of holder to sue—payment. 


References 
State v. Merchants’ Credit Service, Inc., 104 M 76, 100, 66 P 2d 337. 


CHAPTER 205, BILLS OF EXCHANGE—FORM AND 
INTERPRETATION 


8534. Bill not an assignment of funds in hands of drawee. 
References 
Powell Building & Loan Association v. Larabie Bros., 100 M 183, 195, 46 P 2d 697. 
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‘Ch. 213-226 


NUISANCE—RELIEF 


8597-8715 


CHAPTER 2138, GENERAL PROVISIONS 


8597. General provisions. 
References 


Gibbons v. Huntsinger, 105 M 562, 573, 74 P 2d 443. 


CHAPTER 218, NUISANCE— REMEDIES AGAINST PUBLIC 
AND PRIVATE NUISANCES 


8642. Nuisance defined. 

Section 8642, Revised Codes, under which 
the operation of a business in a residential 
district of a city or town which materially 
injures property and annoys residents may 
be enjoined, must be given a common- 
sense construction so as not to suppress 
a legitimate business on account of some 
imaginary or trifling annoyance which 
offends the supersensitive nerves of a 
fastidious person, but, on the other hand, 
a home owner may not be compelled to 
live in positive discomfort so as to ac- 
commodate another in the pursuit of a 
business which offends the mind and taste 


of the average individual. Purcell et al. v. 
Davis et al., 100 M 480, 493, 50 P 2d 
255. 

While under chapter 29, Penal Code 1921, 
the sale of intoxicating liquor was made 
a nuisance, such sale is not now, either 
under section 8642, nor by the provisions 
of chapter 255, Political Code of 1935, the 
liquor control. act, necessarily a nuisance. 
State ex rel. Nagle v. Naughton et al., 
103 M 306, 319, 63 P 2d 123. 

References 

Gibbs v. Gardner et al., 107 M 76, 81, 
80 P 2d 370. 


CHAPTER 219, RELIEF IN GENERAL 


8658. Relief in case of forfeiture. 


Under section 8658, Revised Codes, a 
party who ‘is about to ineur a forfeiture 
may be relieved therefrom if he makes a 
showing which appeals to the conscience of 
a court of equity, as where a purchaser of 
realty on deferred payments in reliance 
on a supposed breach of the contract of 


sale by the vendor based on a fairly de- 
batable point, mistakenly refused to make 
further payments resulting in an action 
by the vendor to terminate the contract 
with forfeiture of payments made as pro- 
vided therein. Huston v. Vollenweider et 
al., 101 M 156, 164, 53 P 2d 112. 


CHAPTER 220, COMPENSATORY RELIEF—DAMAGES—INTEREST 
ON DAMAGES—EXEMPLARY DAMAGES 


8666. Exemplary damages—in what cases allowed. 


While it is a sound rule that exemplary 
damages are not recoverable in an assault 
case where provocation furnished by the 
plaintiff affords a reasonable excuse for 
the assault, the rule that if defendant uses 


excessive or unwarranted force in repell- 
ing the aggressor, such damages may be 
awarded is equally well settled. Vaugh v. 
Mesch, 107 M 498, 508, 87 P 2d 177. 


CHAPTER 224, COMPENSATORY RELIEF—GENERAL PROVISIONS 


8704. Limitation of damages. 


References 


Sample v. Murray Hospital, 103 M 195, 200, 62 P 2d 241. 


3706.1. 
commissioners. 


Damages recoverable in personal injury actions against. county 
In civil actions against boards of county commissioners 


or meinbers thereof to recover damages for personal injuries arising out 
of or from breach of duty relative to the condition of roads. highways or 
bridges. only nominal damages shall be recovered unless it be established 
by the evidence that the action or non-action complained of was a wilful 
or a gross neglect of duty. [En. Sec. 1, Ch. 153, L. 1939. ] 


CHAPTER 226, SPECIFIC RELIEF—PERFORMANCE OF OBLIGATIONS 
8715. Remedy mutual. 


References 
Conner et al. v. Helvik et al., 105 M 437, 455, 73° P 2d 541. 
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8716-8761 MAXIMS OF JURISPRUDENCE. Ch. 230 


8716. No remedy unless mutual. 
References 
Conner et al. v. Helvik et al., 105 M 437, 455, 73 P 2d 541. 


8717. Distinction between real and personal property. 

Where defendant vendee in a suit seek- lieved by pecuniary compensation, he was 
ing specific performance introduced no in no position to contend on appeal that 
evidence in opposition to the presumption the vendor had an adequate remedy at 
declared by section 8717, Revised Codes, law by a suit for damages. Conner et al. 
that the breach of an agreement to trans- v. Helvik et al., 105 M 437, 455, 73 P 2d 
fer real property cannot be adequately re- 541. 


8720. What cannot be specifically enforced. 

Before a decree of specific performance as ‘‘my building’’ on a certain avenue, 
may be awarded, the contract sought to and from which it was apparent that the 
be specifically performed must, under sub- parties contemplated the making of a fu- 
division 6 of section 8720, Revised Codes, ture contract, held insufficient to justify 
not only be certain, but also complete. a decree of specific performance, in the 
Reeves v. Littlefield et al., 101 M 482, absence of any mention of whether the 
486, 54 P 2d 879. property was to be conveyed by deed 

Id. A contract for the sale of real secured by mortgage or without security, 
property based on an interchange of let- when possession was to be secured by the 
ters between vendor and purchaser which purchaser, when interest should be payable 
did no more than fix the price, and month- or where payment should be made, what 
ly payment with interest at 6 per cent., remedies should be available to the vendor 
the property being described by the vendor in case of default by the purchaser, ete. 


f 


CHAPTER 230, MAXIMS OF JURISPRUDENCE 
8739. 


References - 

State v. State Board of Equalization, 100 M 72 85, 45 P 2d 684. 
Tipton v. Sands, 103 M 1, 22, 60 P 2d 662. 

Osnes Livestock Co. et al. v. Warren, 103 M 284, 294, 62 P 2d 206. 


8740. 


References 
Johnson v. Kaiser, 104 M 261, 275, 65 P 2d 1179. 


8742. 


Under section 8742, Revised Codes, one may by agreement or implication waive 
the advantage of a law intended solely for his benefit. H. Earl Clack Co. v. Staunton 
et al, 105 M 3875, 383, 72 P 2d 1022. 


8743. 


One may use his property as he sees must so use his right as not to infringe 
fit for all purposes to which it is adapt- upon the rights of others. Purcell et al. 
able without being answerable for the v. Davis et al. 100 M 480, 493, 50 P 2d 
consequences, provided he exercises due 255. 
care and caution to prevent injury; he 


8745. 


A party seeking reformation of a con- right to reformation; acquiescense may be 
tract on the ground of mistake in its implied from an unreasonable delay in 
execution, after becoming aware of the applying for redress after getting notice 
mistake or the circumstances are such that of the mistake. Cook-Reynolds Co. v. Beyer, 
he will be presumed to have known of it, 107 M 1, 9, 79 P 2d 658. 
acquiesces in the instrument, he loses his 


8746. 


References 
Ford Motor Co. et al., v. Linnane et al., 102 M 325, 339, 57 P 2d 803. 
Bailey v. Hansen, 105 M 552, 558, 74 P 2d 438. ; 


8761. | ; 
Where plaintiffs in an action for the for the protection of the leased acreage, 
cancellation of a gas lease, in addition thus breaching the implied covenant of 
to alleging failure to market the product the contract to drill such wells, but there 
also averred failure to drill offset wells was no market for the gas produced, the 
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Ch. 231 GENERAL PROVISIONS 8771-8781 


drilling of such wells would have been a ~° References 


useless act and failure to drill may not State ex rel. Lynch v. Vatani et al, 103 
be deemed a breach of the contract. Sever- M 353, 365, 62 P 2d 565. 


son et al. v. Barstow et al., 103 M 526, Matteson v. Ackerson et al., 104 M 239, 
533, 63 P 2d 1022. 243, 66 P 2d 797. 


State v. Safeway Stores, Ine., 106 M 
182,198; 76 .P 2d. 81. 
8771. 


References 
Johnson v. Kaiser et al., 104 M 261, 275, 65 P 2d 1179. 


CHAPTER 231, DEFINITIONS AND GENERAL PROVISIONS 
8776. Meaning of words. 


References 
State v. Merchants’ Credit Service, In., 104 M 76, 101, 66 P 2d 3387. 
Rieckhoff v. Woodhull et al., 106 M 22, 30, 75 P 2d 56. 


8780. Notice, actual and constructive. 
References 
State ex rel. Haynes v. District Court, 106 M 578, 587, 81 P 2d 422. 


8781. Constructive notice. 
References 
Nadeau v. Texas Company, 104 M 558, 568, 69 P 2d 586, 593. 
State ex rel. Haynes v. District Court, 106 M 578, 587, 81 P 2d 422. 
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